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CHANGES  IN  THE  LAW  DURING 
THE  LAST  SESSION  OF  PARUA- 
MENT,  1831— 1832. 

No.  IV. 


TUB  FBBeCRIFTION  ACTS,  2  &  3  W.  4.  c.  71, 

AND  2  &  3  W.  4.  c.  100. 

Two  of  the  most  important  Acts  passed  in 
the  last  Session  of  Parliament  are  those  re- 
lating to  the  law  of  Prescription.  It  will 
be  proper  therefore  for  us  to  see  how  the 
law  stood  before  the  alterations  recently 
effected,  and  then  to  mention  the  substance 
of  the  new  measures. 

It  should  be  first  stated,  that  the  changes 
made  are  of  a  partial  nature.  It  would 
have  been  well  if  the  whole  law  relating  to 
the  limitation  of  actions  at  law  and  suits  in 
equity  had  been  amended  by  one  Act ;  but 
the  defects  remedied  by  the  above  Acts  are 
those  only  which  relate  to  incorporeal  here- 
iUamenls ;  and  we  are  ready  to  admit  that 
these  are  the  most  glaring.  The  prescriptive 
right  to  profits  and  easements  over  the  soil 
of  another,  as  rights  of  way,  common,  light, 
&c.,  were  rendered  very  difficult  of  proof, 
as  by  the  antient  rule  of  the  common  law, 
enjoyment  of  such  rights  was  to  be  proved 
from  time  whereof  the  memory  of  man 
runneth  not  to  the  contrary,  or  during  le- 
gal memory.  The  limits  of  legal  memory 
have  greatly  fluctuated.  They  long  de- 
pended on  die  period  for  bringing  a  writ 
of  right,  which  till  the  32  H.  8,  was  not 
any  certain   period,  but  dated   from   some 

NO.  CVfl. 


historical  event,  fixed  from  time  to  time ; 
as  the  beginning  of  the  reign  of  Henry  1 ; 
the  return  of  King  John  out  of  Ireland ;  the 
journey  of  Henry  3  into  Normandy  j  or  the 
coronation  of  Richard  1 .  This  last  epoch . 
is  considered  as  the  commencement  of  legal 
memory  at  the  present  day  ^\  so  that,  strict- , 
ly,  the  right  to  an  easement  of  this  nature 
could  only  be  established  by  legal  proof  of . 
an  adverse  enjoyment  of  six  hundred  and 
forty  odd  years.  A  rule  so  absurd  and  un- 
just as  this  was  partly  alleviated  by  the 
practice  of  the  Courts,  and  the  doctrines  of 
presumption ;  and  proof  of  enjoyment  as  far 
back  as  living  witnesses  could  speak,  was  . 
held  sufficient  to  raise  a  presumption  of  en- 
joyment from  a  remote  era,  and  a  grant 
would  be  presumed;  (see  Knight  v.  Hal^ 
sey,  2  Bos.  &  Pul.  206 ;  lAvett  v.  Wilson^ 
8  Sing.  115;  Cross  v.  Lewis,  2  B.  &  C. 
686  ;)  but  still  difficulties  frequently  arose, 
llus  presumption,  like  all  other  presump- 
tions, was  liable  to  be  rebutted.  It  might 
be  distinctly  proved  that  the  right  did  not, 
or  could  not  exist  at  any  one  point  of  time 
since  the  commencement  of  legal  memory ; 
and  variances  between  the  fictitious  grant 
pleaded  and  that  attempted  to  be  presumed, 
frequently  arose.  This  state  of  the  law,  as 
it  frequently  led  to  the  defeat  of  just  rights 
and  claims  on  purely  technical  grounds,  ob- 
viously required  a  remedy ;  and  it  is  there- 
fore enacted  by  the  2  &  3  W.  4.  c.  71,^ 


*  See  First  Report  of  the  Real  Property 

Commissioners,  pnntcd  in  the  Monthly  Record 
for  September,  1832. 
^  Printed  verbatim,  2  M.  R.  for  October. 
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that  after  thirty  years  enjoyment,  claims  of 
common,  and  other  profits  a  prendre,  shall 
not  be  defeated  by  shewing  tliat  they  were 
first  enjoyed  at  any  period  prior  to  the 
thirty  years ;  but  such  claims  may  be  de- 
feated in  any  other  way  by  which  the 
same  are  now  liacble  to  be  defeated  ;  and 
when  such  rights  shall  hare  been  enjoyed 
for  sisty  years,  the  right  thereto  shall  be 
deemed  absolute  and  indefeasible,  unless  it 
shall  appear  that  the  same  was  enjoyed  by 
some  agreement  expressly  made  for  that 
purpose.  By  §  2,  no  claim  of  right  of  way 
uninterruptedly  enjoyed  for  twenty  years, 
shall  be  defeated  by  shewing  that  such  way 
was  first  enjoyed  at  any  time  prior  to  such 
period  of  twenty  years ;  but  it  may  be  de- 
feated in  any  other  way :  and  when  such 
■way  shall  have  been  enjoyed  for  the  full  pe- 
riod of  forty  years,  the  right  shall  be  deem- 
ed absolute,  unless  it  shall  appear  that  there 
was  some  agreement  expressly  made  for  the 
purpose.  By  §  3,  the  use  of  light  for 
tibenty  years  without  interruption,  shall  be 
deemed  absolute,  any  local  custom  to  the 
contrary  notwithstanding,  except  there  be 
an  agreement  in  writing  to  the  contrary  be- 
tween the  parties. 

Tithes  were  another  species  of  property 
to  which  the  statutes  of  limitation  did 
not  apply.  The  hardship  of  this  exception, 
eveaupon  the  clergy,  has  been  repeatedly 
pointed  out,  and  by  none  better  than  the 
Real  Property  Commissioners,  in  their  third 
Report.  A  partial  measure  on  this  subject 
also  has  been  passed  into  law,  with  respect 
i6  claims  of  modus  decimandi,  and  entire  ex- 
emption from  tithes.  Before  the  passing  of 
the  late  Act,  a  modus,  to  be  Talid,  must  be 
dieemed  to  have  subsisted  from  the  reign  of 
Richard  the  First ;  and  if  it  could  be  proved 
to  have  commenced  after  that  period,  it 
would  hoi.  And  it  was  also  the  settled  law 
of  the  land,  that  nonpajrment  of  tithes  for 
any  period,  however  long>  was  no  ground 
of  exemption.  By  the  2  &  3  W.  4.  c.  100»,  a 
very  considerable  alteration  as  to  these  rights- 
is  made ;  and  it  is  enacted  (§  1 ),  that  all  pre- 
scriptions and  claims  of  any  modus,  or  of 
any  exemption  or  discharge  of  tithes  by 
composition  real  or  otherwise,  shall  be  sus- 
tained and  be  held  valid  upon  evidence 
shewing — in  cases  of  modus,  a  payment  of 
such  modus;  and  in  cases  of  exemption, 
the  enjoyment  of  the  land  without  payment 
of  tithes  for  the  full  period  of  thirty  years 
next  before  the  time  of  such  demand,  ex- 
cept under  the    particular    circumstances 


therein  mentioned.  And  by  (  2  it  is  enact- 
ed, that  every  composition  for  tithes  made 
or  confirmed  by  the  decree  of  any  Court  of 
Equity  in  England,  in  a  suit  to  which  the 
ordinary,  patron,  and  incumbent  were  par- 
ties, shall  be  valid ;  and  that  no  modus  or 
exemption  shall  be  'within  the  act  unless  it 
shall  be  proved  to  have  existed  within  one 
year  next  before  the  passing  of  the  Act. 
By  §  3,  it  is  provided  that  the  Act  shall  not 
be  available  in  any  suit  now  commenced,  or 
which  may  be  hereafter  commefieed  during 
the  present  session  ofpftrliamcint;  or  wi£hin 
one  year  from  the  end  thereof.  The  act  is 
not  to  extend  to  any  case  where  the  tithes 
of  any  lands  shall  have  been  demii^ed  for 
any  term  of  life  or  number  of  years,  or 
where  any  composition  shall  have  been 
made,  and  such  demise  or  composition  shall 
be  subsisting  at  the  time  of  passing  this 
Act,  and  where  any  action  shall  be  instituted 
for  the  recovery  of  the  tithes  in  kind  within 
three  years  next  after  the  expiration  of  such 
demise  or  compositioa  (4  4);  The  time 
during  which  lands  shall  be  held  byperaons 
entitled  to  the  tithes  thereof,  shall  be:  ex- 
cluded in  the  computation  under  this  Act 
(§5),  as  also  the  time  during  which  any 
person  capable  of  resisting  any  claim  shall 
be  under  disability  (§  6). 

These  are  both  useful  Acts,  and  will  be 
found  of  much  importance  in  practice. 


PRACTICAL  POINTS    OF   GENERAL 

INTEREST. 

No.  XXXIII. 


*  Pfinted  in  Monthly  Record  for  October. 


ANNCITT  OBTAINED   BY   MBDlCAli   MAN. 

A  DESD  obtained  by  a  medical  man».  or  by 
any  professional  adviser,  will  always  he  looked 
on  with  suspicion.  See  Maccahe  v.  Hussey^ 
2  D.  &  CI.  440 ;  and  Dig.  for  18.32,  8/.  The 
following  case  is  in  conformity  with  this  rule  : 

This  was  a  bill  by  the  executrix  of  the  late 
Colonel  Popham  aguinst  the  defendant  Brooke, 
praying  to  have  a  deed  and  bond  by  wluch 
Colonel  Popham  had  secured  to  the  defendant 
an  annuity  of  100/.  for  the  term  of  his  thii 
defendant's  life,  delivered  up  to  be  cancelled. 
Colonel  Pophuni  having  had  an  apoplectic  j^t- 
tack  in  India,  returned  to  this  country  for  the 
benefit  of  his  health,  in  a  ship  belon^inL^  to  the 
East  India  Company,  of  which  the  defendant 
was  surgeon ;  and  during  the  voya^^c,  in  the 
course  of  which  he  had  another  apoplectic 
attack,  he  ei^oyed  the  benefit  of  the  defend- 
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nit's  pfofessimibl  araiBtance.  The  slup  arrived 
at  Graveaend  on  the  5th  of  July,  1824,  and 
the  defendant  attended  Colonel  Popham  to 
London,  where  they  arrived  on  the  7th  of 
July,  and  resided  at  an  hotel.  On  the  8th  of 
July,  Dr.  Nevinson  was  sent  for  by  the  de- 
fendant, to  give  his  opinion  on  Colonel  Pop- 
ham's  case.  BeAag  examined  as  a  witness  in 
the  cause.  Dr.  Nevinson  stated  that  he  found 
Colonel  POTham  ineapable  of  business,  uttering 
monosyllabifs  only,  and  that,  too,  with  diffi- 
culty, and  labouring  under  a  diseased  organi- 
zation of  th«  .brain.  Dr.  Nevinson,  on  that 
occasion^  informed  the  defendant,  that  the 
Colonel  could  not  recover,  or  live  long.  Either 
on  the  same  8th  of  Julv»  or  on  the  day  pre- 
ceding, the  widow  of  Genend  .Pop|iam,  the 
uncle  jof  the  Colonel,  and  by  whom  he  had 
been  brought  up,  called  at  the  hotel  to  see 
Colonel  Popham>  and  being  examined  as  a 
witness,  she  stated  in  her  evidence  that  she 
there  saw  the  defendant,  who  informed  her 
that  the'^Celonel  was  in  a  deplorable  state,  and 
not  fit  to  see  his  relations,  and  that,  in  the 
opinion  of  thfe  defendant,  the  Colonel  could 
not  live  more  than  a  month  or  six  weeks  :  that 
she  inquired  of  the  defendant  whether  Colonel 
Popham  had  received  a  note  which  she  had 
wntten  to  him  the  day  before;  that  the  de- 
fendant answered,  that  he  the  defendant  had 
received  the  note,  but  had  not  communicated 
it  to  the  Colond,  because  he  was  incapable 
of  understanding,  of  reading  or  of  writing. 
On  the  12th  of  July,  the  deed  and  bond  m 
question  were  executed  by  Colonel  Popham, 
whereby,  in  consideration  that  the  defendant 
would  remain  with  the  Colonel  during  the 
remainder  of  his  life,  as  his  medical  assistant, 
ihe  Colonel  secured  to  the  defendant  an  an- 
anity  of  100/.  for  the  life  of  the  defendant. 
Cotond  Popham  and  the  defendant  remained 
at  the  hotd  in  London  until  the  end  of  August, 
and  then  went  together  to  the  house  of  an 
aunt  of  Colonel  Popham's,  in  the  country, 
where  Colonel  Popham  died,  in  the  folio wii^ 
October.  The  attorney  who  drew  the  deeo, 
and  who  till  then  was  a  stranger  to  Brooke, 
deposed  that  Colonel  Popham  perfectly  under- 
stood the  nature  of  the  instruments  before  he 
executed  them,  and  was  capable  of  business  at 
the  time.  Several  relations  of  Colonel  Pop- 
ham, who  saw  him  in  the  country,  gave  evi. 
dence,  as  to  the  care  and  attention  with  which 
the  Colonel  was  attended  by  the  defendant ; 
and  that,  in  their  judgment,  Colonel  Popham 
was  capable  of  understanding  the  effect  of  the 
instruments.  On  the  part  of  the  defendant, 
the  case  was  rested  on  the  capacity  of  Colonel 
Popham,  and  on  the  sacritice  which  the  de- 
fendant had  made  in  giving  up  his  situation 
as  surgeon  to  the  East  India  ship,  for  the  pur- 
pose of  fulfilling  his  part  of  the  contract. 
'  The  Master  of  the  Rolls  said,  If  it  were  ad- 
mitted that  Colonel  Popham  was  of  capacitv 
to  understand,  and  did  perfectly  understana, 
the  nature  and  effect  of  these  instruments,  they 
could  not  be  maintained  by  the  defendant  un- 
der the  circumstances,  as  the  defendant  well 
knew  that  he  was  in  f<ict  giving  little  or  no 


consideration  for  so  large  a  gratuity ;  whereas 
Colonel  Popham  must  nave  been  then  in  the 
hope  of  a  prolonged  life.  Under  such  cir- 
cumstances, it  would  have  been  the  bounden 
duty  of  the  defendant  to  have  declined  a  com- 

Pensation  of  that  character,  even  if  Colonel 
'opliam  had  pressed  it  upon  him,  and  had 
been  in  truth  capable  of  business.  If,  how- 
ever, the  capacity  of  Colonel  Popham  on  the 
12th  of  July,  when  the  deeds  were  executed, 
had  been  a  material  ingredient  in  the  case,  is 
it  possible  that  such  capacity  could  be  assumed, 
consistentlv  with  the  evidence  of  Dr.  Nerinson 
and  Mrs.  Popham,  which  applies  to  the  8th  of 
July.  The  plaintiff  is  entitled  to  a  decree  ac- 
cording to  the  prayer  of  the  bill,  with  costs. 
PQpham  V.  Brooie,  5  Russ.  8. 


REVIEW. 


Principks  of  Conveyancing,  by  Charles 
Watkins,  Esq.,  of  the  Middle  Temple,. 
Barrister  at  Law.  With  Annotations  by 
George  Morley,  Richard  Holmes  Coote, 
and  Thomas  Coventry,  Esqrs.,  Barristers 
at  Law.  Seventh  Edition,  revised  and 
enlarged.  By  a  Barrister  of  the  Middle 
Temple.     Saunders  &  Benning.    1831. 

Principles  of  Conveyancing,  by  Watkins. 
Eighth  Edition,  with  large  additions; 
containing  the  Law  relating  to  the  Creation 
and  Transfer  of  Estates  and  Interests  in 
Real  and  Personal  Property.  By  John 
Merrifield,  Esq.,  of  the  Middle  Temple, 
Barrister  at  Law.     Maxwell.     1832. 

A  GOOD  student's  book  on  Conveyancing 
remains  still  to  be  written.  The  second 
volume  of  Blackstone,  with  all  its  faults,  is 
still  the  very  best,  as  yet,  in  the  hands  of  the 
profession ;  but  it  is  almost  necessarily  de- 
fective in  some  parts,  and  incorrect  in  others ; 
besides,  tliat  as  its  eminent  author  was  not 
himself  a  conveyancer,  he  could  not  remove 
many  of  the  doubts  and  difficulties  on  the 
subject,  which  are  only  discovered  in  prac^ 
tice.  The  work-  of  Mr.  Burton,  whOat  it 
displays  great  powers  of  condensation  and 
indefatigable  industry,  (which  last  is  said 
to  have  cost  its  amiable  author  his  life, 
when  just  at  the  commencement  of  his 
career,)  is  so  deficient  in  its  arrangement 
as  to  render  its  first  perusal  difficult,  and 
almost  repulsive,  to  a  mind  new  to  the  sub- 
ject. The  work  of  Mr.  Watkins,  although- 
sufficiently  popular,  we  place  below  both 
these.  As  originally  written,  it  did  very 
little  to  smooth  the  difficulties  of  the  stu- 
dent, commencing  by  a  violent  attack  on 
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the  existing  law,  and  carrying  it  on  through- 
out the  rest  of  the  work.  It  is  neitiber 
scientific  nor  practical  in  its  arrangement. 
The  points  are  not  presented  in  a  way  cal- 
culated to  fix  themselves  in  the  mind.  It 
has,  however,  been  generally  employed  as 
the  only  book  absolutely  written  for  the 
purpose,  and  has  been  from  time  to  time 
improved  by  the  additions  of  various  editors, 
with  one  exception  (that  of  Mr.  Preston) 
however,  appended  in  the  form  of  notes — 
always  an  awkward  mode  of  conveying  in- 
formation for  a  student,  as  it  distracts  his 
attention,  and  prevents  hia  taking  a  general 
and  uninterrupted  view  of  the  subject.  The 
labours  of  some  of  the  editors  have  been, 
however,  of  much  value,  more  particulariy 
the  notes  of  Messrs.  Morley  and  Coote, 
which,  as  far  as  they  go,  ajre  not  surpassed, 
either  in  style  or  information,  by  any  legal 
writer. 

The  two  editions  now  before  us  are  both 
very  recent.  The  first  contains  the  notes 
of  Messrs.  Morley,  Coote,  and  Coventry, 
all  of  which  were  given  in  a  former  edition, 
and  the  additions  of  a  Barrister,  who,  as  he 
chooses  to  keep  his  visor  down,  we  shaH 
not  name.  The  labours  of  this  last  gentle- 
man are  not  very  remarkable  either  in  ex- 
tent or  information.  They  appear  to  us, 
however,  to  be  generally  correct,  and  to  be 
derived  hotb.  the  proper  authorities,  and  to 
shew  no  improper  appropriation  of  the  la- 
bours of  others — a  fault,  we  are  sorry  to 
say,  but  too  common.  One  or  two  remarks, 
however,  have  occurred  to  us.  In  the  note 
on  terms  of  years,  the  doctrine  and  cases 
on  the  presumption  of  surrenders  of  terms 
of  years  are  barely  referred  to.  They  should 
have  been  more  fully  ^ven.  In  the  note 
to  the  chapter  on  Coparceners,  no  allusion  is 
made  to  the  doctrine  of  warranty  on  a  par- 
tition between  coparceners,  which  gives 
rise  to  important  results  in  practice.  On 
the  other  hand,  we  are  much  pleased  with 
the  tables  which  the  editor  has  introduced 
in  p.  233,  shewing  how  uses  will  be  executed 
under  the  statute,  which  will  be  useful  to 
the  student. 

The  edition  by  Mr.  Merrifield,  being  just 
published,  has  the  advantage  of  being  the 
last.  We  are  inclined  to  think,  however, 
that  he  has  somewhat  overloaded  the  work. 
His  notes  shew  considerable  industry,  and  a 
tolerable  knowledge  of  the  existing  informa- 
tion on  the  subject.  He  has  freely  availed 
himself  of  the  well-known  treatises  on  the 
various  chapters  contained  in  Mr.  Watkins's 
work,  and  reduced  them  into  notes  to  be 
appended  thereto.    In  short,  if  a  student  be 


lazy,  he  will  find  himself  saved  much  trouUs* 
by  the  labours  of    Mr.   Merrifield.     We 
should  say,  however,  that  what  he  has  done 
for  the  public,  the  student  should  do  for 
himself;   and  we  doubt  whether  the  old 
matter,  with  the  slight  modal  difierences 
which  Mr.  Merrifield  has  made  (for  we  find 
no  new  views  taken),  will  obtain  any  very 
considerable  success ;  nor  can  we  say  that' 
he  has,   in  every  instance,   given  all  the 
necessary  information.     Thus,  in  p.  14,  al- 
though expressly  writing  on  the  merger  of 
terms  for  years,  he  omits  to  state  that  they 
may  merge  in  one  another,  but  mentions  it 
(p.   509)   under  the    head  Surrenders  of 
Terms.     In  treating  of  the  requisites  iId  the 
estate  of  joint-tenants,  he  dwells  only  on 
those  which  relate  to  the  estate  at  common 
law,    without   stating  the   different  rules 
under  the  Statute  of  Uses.     In  general, 
however,  the  learned  editor  is  correct,  and 
perhaps  less  likely  to  nuslead  the  student* 
than  a  more  ambitious  writer ;  and  as  such, 
w6  recommend  the  work  to  our  readers. 


PROPOSED  REFORMS  IN  THE 
COURT  OF  CHANCERY. 


OBLATS  IN  THE  MASTERS    OFFICES. 

We  have  received  a  pamphlet,  addressed  to 
the  Suitors  of  the  Court  of  Chancery,  from 
Mr.  R.  M.  Hume,  a  solicitor  of  the  Court, 
which  appears  to  be  deserving  of  notice.  It 
proposes  a  remedy  for  the  delays  in  the 
.Masters'  offices.  The  writer  commences 
with  observing,  that  the  grievances  under 
which  the  suitors  labour  are  two-fold— 
that  which  arises  from  the  delay  in  the 
hearing  and  deciding  of  suits — and  the  de- 
lay and  expence  of  proceedings  in  the  Mas- 
ters' offices;— -and  he  observes,  that  the 
delay  in  the  former,  by  a  separation  of  a 
portion  of  the  jurisdiction,  1:^  been  par- 
tially removed,  and  a  diminution  of  ex- 
pence  in  the  latter  is  contemplated.  But 
for  the  delay  in  the  Masters'  office  no  remedy 
is  at  present  proposed.  Indeed  a  new  ju- 
risdiction about  to  be  conferred  oh  the 
Master— which,  though  it  will  further  re- 
lieve the  delay  in  Court — will  tend  to  increase 
the  delay  in  the  Masters'  offices.  His  ob- 
ject, therefore,  is  to  point  out  the  nature 
and  cause  of  the  delay  under  the  jurisdiction 
of  the  Masters  in  Chancery,  and  the  re- 
medy. 

llie  delay,  he  contends,  is  occasioned  en- 
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tirdy  by  the  overcharged  extent  of  the  bu- 
aness  m  the  Masters'  offices,  the  want  of  a 
sufficiency  of  Masters  to  dispose  of  it,  and 
the  nature  of  the  practice  which  governs  the 
proceedings  before  the  Master. 

Hie  solidLtors,  he  continues,  have  been 
sccnsedof  causing  this  delay,  and  the  Mas- 
ters have  not  been  spared.     Neither,  he 
aays,  are  to  blame.     It  is  the  weight  of  the 
the  business  and  the  tiature  of  the  practice 
which  are  the  true  causes  of  the  delay.    He 
speaks  from  experience,  of  the  constant  and 
imvBiied  aimety  of  the  Masters  to  forward 
the  bosiiiess  before  them— and  to  them,  he 
alledges,  no  blame  ought  to  attach.     With 
respect  to    his  professional,  brethren,    he 
XDaintains,  that  there  can  be  no  temptation 
to  delay ;  for  whether  the  suit  is  terminated 
within  sax  months  or  six  years,  no  greater 
profit  is  acquired  by  the  solicitor ;  but  in 
ha  a  great  disadvantage  is  suffered,  by  the 
oQtiay  of  capital  and  time,  while  enduring 
at  the  same  moment,  the  charge,  unjust  be- 
cause untrue,  of  procrastination  and  delay. 
After  some  further  remarks,  he  proceeds 
to  state  his  suggestions  for  the  removal  of 
the  still  existing  delay  in  the  Masters'  of- 
fices:— 
F^TMt,  he  proposes, — ^Thatthe  Lord  Chan- 
cellor diould  be  empowered  to  nomi- 
nate, any  number  not  exceeding  four, 
additional  Masters. 
Second — That  the  practice  of  hourly  at- 
tendances before  the  Masters  be  dis- 
contiiiued,  and  in  lieu  of  that  mode  of 
attendance,  that  each  matter  of  bu« 
smess  be  heard  by  the  M&ster  in  re- 
gular routine,  in  the  same  manner  as 
cases   are  heard   and  disposed  of  in 
Court. 

In  order  that  the  nature  and  cause  of  the 
delay  may  be  understood,  he  briefly  details 
as  follows,  the  practice  now  prevailing. 

''A  decree  is  made  in  a  suit  between  litij^at- 
ing  parties.  Before  tkjlnal  decree  can  be  made, 
it  is  essential,  that  certain  facts  or  circum- 
stances be  in<^uired  into  by  the  Master,  and 
accordingly  it  is  referred  to  the  Master  in  ordi- 
Bsry  in  rotation,  to  call  the  parties  or  their 
solicitors  before  him,  in  order  that  endence 
may  be  adduced  in  support  of  or  against  the 
putkular  case,  upon  wluch  the  Master  is  to 
give  an  opinion.  The  solicitor  for  the  jprose- 
cntion  of  the  inquiry  prepares  and  leaves  in  the 
Master's  office  a  statement,  called  a  state  of 
fikcts,  containing  a  detiul  of  the  circumstances 
and  hcts,  to  wmch  the  attention  of  the  Master 
is  to  be  drawn,  and  upon  which  he  is  to  decide. 
This  state  of  fiacts  is  supported  bythe  affidavits 
or  examination  of  witnesses.  Tlie  solicitor, 
on  leaving  die  jtate  of  facts  of  his  client,  takes 
out  a  watrant,  termed  a  warrant  on  leaving'. 


which  is  retiumable  on  the  day  but  one  follow- 
ing the  loc^ng  of  the  document.  This  war- 
rant is  to  give  notice  to  tho  other  party  or  his 
solicitor  of  the  state  of  facts  having  been  left, 
that  a  copy  of  it  may  be  inspected.  On  the 
return  of  tnc  wai'rant  on  leaving,  a  warrant  to 
proceed  on  the  state  of  facts  is  taken,  returnable 
at  the  earliest  possible  time  before  the  Master. 
The  Master  sits  from  ten  to  four  o'clock.  The 
warrant  must  be  taken  out  for  one  of  those 
hours  on  a  future  day.  Many  references  in 
many  different  suits  are  pending  before  the 
Master  for  investigation  at  the  same  time :  and 
it  frequently  happens,  that  a  warrant  or  ap- 
pointment cannot  be  obtained  earlier  than  a 
week  or  ten  days  from  the  time  of  application. 
The  appointed  time  arrives,  the  matter  is  pro- 
ceeded on  before  the  Master,  but  before  the 
auestion  can  be  decided  the  hour  has  expired, 
le  next  suitor  has  his  appointment,  and  the 
discussion  must  stand  aajourued.  Another 
warrant  for  a  future  day  is  applied  for  and  ob- 
tained— the  business  must  be  entered  into  de 
novo,  for  the  parties  have  probably  forgot  the 
particular  point  at  which  the  matter  was  discon- 
tinued at  the  former  attendance:  and  ere  a 
decision  can  be  arrived  at,  again  the  appoint- 
ment of  another  suitor  interferes — and  the  bu- 
siness must  be  still  adjourned.  Thus  appoint* 
ment,  after  appointment,  becomes  nugatory. 
The  state  of  facts  drags  on  its  weary  weight, 
week  after  vireek,  month  after  month,  until 
the  long  vacation  arrives, — and  then  the  busi- 
ness must  be  postponed  until  the  following 
term,  and  another  year  teems  with  the  same 
dilatory  mode  of  procedure.  If  this  is  the  case 
in  regard  to  a  single  inquiiy  in  a  suit — it  can 
be  readily  imagined  that  the  delays  are  in« 
tolerable  where  there  are  many  inqmries  in  the 
same  suit — and  year  after  year  passes  on,  in 
that  labyrinth  of  delay  and  procrastination — 
which  withers  the  hopes  of  the  suitor, — and 
renders  the  Court  of  Chancery  a  curse  instead 
of  a  blessing  to  the  country. 

*'The  extent  of  the  business  in  the  Masters' 
offices,  and  the  present  mode  of  performing  it 
by  hourly  warrants,  are  the  true  cause  of  the 
delay.  If  there  were  a  sufficiency  of  Masters 
to  execute  the  business— each  matter  of  busi- 
ness could  be  continued  in  discussion  and 
hearing  before  the  Master  at  a  single  attendance, 
until  it  was  disposed  of — and  although  the  mat- 
ter mij^ht  continue  for  several  hours,  still  it 
would  be  to  the  advantage  of  the  suitor— ^for  it 
would  be  disposed  of  effectually,  without  the 
delay  of  unfinished  attendances — ^at  irksome 
and  injurious  distances  from  each  other.  If 
this  mode  was  adopted,  each  suitor  would  have 
the  advantage  of  his  suit  being  brought  to  a 
conclusion  m  the  Masters'  offices,  weeks, 
months,  and  years  earlier  than  is  the  case  ac- 
cording to  the  present  practice." 

In  support  of  his  proposal  for  an  increase 
in  the  number  of  Masters,  Mr.  Hume  ob- 
serves, that  the  extent  of  the  business  of  the 
Court  of  Chancery  a  -century  back,  bore  no 
comparison  to  its  present  extent.  The 
questions  which  then  occurred  were  few. 
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For  many  years  past,  matters  of  the  greatest 
intricacy  and  difficulty  have  been  in  ques- 
tion, involving  all  the  refinements  of  equit- 
able, conveyancing,  or  mercantile  law.  The 
Masters  100  years  since  were  eleven  in 
number,  for  the  Accountant  General  then, 
and  for  many  years,  acted  as  a  Master  in 
ordinary.  Now  there  are  but  ten  Masters, 
for  the  labours  of  the  office  of  Accountant 
General  give  that  officer  full  employment, 
and  his  being  considered  a  Master  is  merely 
nominal.  If  the  business  of  the  Court  100 
years  since  required  eleven  Masters,  he  con- 
tends, that  when  the  business  is  increased 
to,  at  least,  ten  times  its  former  extent  and 
^  intricacy,  ten  Masters  are  wholly  inadequate 
to  perform  it. 

We  think,  however,  that  before  any  new 
Masters  are  appointed,  it  should  be  ascer- 
tained by  a  change  of  practice  whether  the 
present  Masters  are  not  competent  to  the 
discharge  of  their  duties. 

We  believe  that  the  suggestion  of  con- 
tinued hearings  before  the  Master,  in  pre- 
ference to  hourly  warrants,  has  been  already 
brou^t  forward;  but  Mr.  Hume  is  entitled 
to  thanks  for  thus  forcibly  calling  attention 
to  the  necessity  of  an  alteration. 


Having  thus  adverted  to  one  material 
branch  of  reform,  we  may  take  the  opportu- 
nity of  noticing  another,  which  is  briefly 
pointed  out  in  the  following  letter  of  a  cor- 
respondent : 

SIX  clerks'  office. 

I  have  read  in  your  number  for  October  13th, 
the  plan  of  the  Chancellor's  reform  in  this 
Court,  wliicli,  from  the  tenor  of  your  observa- 
tions, would  seem  to  comprise  the  ichoie  of 
his  Lordship's  plan.  Has  his  Lordship  forgot 
the  Six  Clerks'  Office— that  thorn  in  the  side 
of  the  solicitor,  and  through  him  of  his  client  ? 
I  believe  his  Lordship,  in  the  early  part  of  1831, 
promised  to  bestow  his  attention  on  tins,  among 
other  Chancery  abuses,  as  to  which,  allow  me 
to  refer  you  to  Vol.  L  L  O.  p.  258.  1  do  not 
say  this  from  want  of  gratitude  for  the  boon  al- 
ready bestowed ;  but  rather  that  we  may  not 
lose  the  benefit  of  his  Lordship's  powerful  ex- 
ertions ;  for,  I  dare  say,  it  will  be  some  gene- 
rations hence  e^e  the  cobwebs  of  the  Court 
will  be  again  disturbed  as  they  are  at  present. 


LAWS  OF  DRAMATIC  LITERATURE. 


We  intend,  by  the  conunencement  of  the 
n(  xt  Session  of  Parliament,  to  consider  the 
defects  in  the  Laws  of  Literary  Property ; 
and  we  trust  the  public  press  in  general 


will  be  induced  to  arouse  the  attentioa  of 
the  legislature.  For  the  present,  we'  lay 
before  our  readers,  as  a  branch  of  this  sub- 
ject, the  Report  of  a  Committee  of  the 
House  of  Cnmmons,  on  the  Lawa  Affecting 
Dramatic  Literature. 

1.  In  examining  the  state  of  the  laws  affecting 
the  interests  and  exhibition  of  the  drama,  the 
committee  find  that  a  considerable  decline, 
both  in  the  literature  of  the  stage,  and  the 
taste  of  the  public  for  theatrical  performances, 
is  generally  conceded.  Among  the  causes  of 
this  decline,  in  addition  to  those  ^ffdch  have 
been  alleged,  and  wMch  are  out  of  >th^  province 
of  the  legislature  to  control^  t^e  committee 
are  of  opinion,  that  the  uncertaih  administra- 
tion of  the  laws,  the  slender  encouragement 
afforded  to  literary  talent  to  devote  its  labours 
towards  the  stage,  and  the  want  of  a  better  le- 
gal regulation  as  regards  the  number  and  dis- 
tribution of  theatres,  are  to  be  mainly  consi- 
dered. 

2.  In  respect  to  the  licensing  of  theatres,  the 
committee  are  of  opinion,  that  the  laws  would 
be  rendered  more  clear  and  effectual  by  con* 
fining  the  sole  power  and  authority  to  hcense 
theatres  througnout  the  metropolis  (as  well  as 
in  places  of  royal  residence)  to  the  Lord  Cham- 
berlain :  and  that  his,  the  sole,  jurisdiction, 
should  be  extended  twenty  miles  round  Lon- 
don (that  being  the  point  at  which  magistrates 
now  have  the  power  of  licensing  theatres  for 
the  legitimate  drama).  And  as  the  copsmittee 
believe  that  the  interests  of  the  drama  will  be 
considerably  advanced  by  the  natural  conse- 
(^uences  of  a  fair  competition  in  its  representa- 
tion, they  recommena  that  the  Lord  Chamber- 
Iain  should  continue  a  license  to  all  the  theatres 
licensed  at  present,  whether  by  himself  or  by 
the  magistrates.  The  committee  are  also  of 
opinion,  partly  from  the  difficulty  of  defining, 
by  clear  and  legal  distinctions,  '*  the  legitimate 
drama,"  and  principally  from  the  propriety  of 
giving  a  full  opening  as  well  to  the  nigher  as  to 
the  more  humble  orders  of  dramatic  talent, 
that  the  proprietors  and  managers  of  the  said 
theatres  should  be  allowed  to  exhibit,  at  their 
option,  the  legitimate  drama,  and  all  such 
plays  as  have  received  or  shall  receive  the 
sanction  of  the  censor. 

3.  The  committee  believe  that  the  number 
of  theatres  thus  licensed  (although  they  might 
be  more  conveniently  distributeo)  would  suf- 
fice for  the  accommodation  of  the  public,  in 
the  present  state  of  feeling  towards  theatrical 
performances,  and  also  for  the  general  advan- 
tages of  competition;  at  the  same  time,  as 
theatres  are  intended  for  the  amusement  of 
the  public,  so  the  commitljec  are  of  opinion 
that  the  public  should  have  a  voice  in  the  num- 
ber of  theatres  to  be  allowed.  And  the  com* 
mittee  therefore  submit,  that  if  a  requisition, 
signed  by  a  majority  of  the  resident  household- 
ers in  any  large  and  popular  parish  or  district, 
be  presented,  to.  the  Chamberlain,  praying  for 
his  license  to  a  new  theatre  in  the  said  parish 
or  district,  the  Chamberlain  should  be  bound 
to  comply  with  the  public  wish.    The  com- 
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mlttee  Qore.  of  opinion  that  all  abiLse  in  the  ex- 
ercise of  the  iiceucd  thus  granted  would  be 
effectually  prevented  by  leaving  to  the  Cham- 
berlain the  power  of  applying  to  the  Home  De- 
partment for  the  summary  suppression  of  any 
theatre  which  may  notoriously  have  ontragea 
the  eoaditions  of  its  licence,  or  the  rules  of 
public  decorum.. 

•1.  The  Committee  also  recommend, 
that  the  Chamberlain  should  possess  the  same 
power  for  the  summary  suppression  of  any 
theatre  exhibiting  any  sort  of  dramatic  repre- 
sentation without  the  sanction  of  his  licence ; 
conaidenog,  that  as  the  public  can  procure  the 
license  U  ^iSVi^fiY^  ^^^  theatre,  so  any  theatre 
not  Uccas^^'Aplq  probably  not  be  less  opposed 
to  the  desixre  pf.  dxfi  public  than  to  the  provi- 
sions of  the  law. 

5.  With  respect  to  the  licensing  of  plays, 
the  Committee  advise,  in  order  to  ^ve  full 
weight  to  the  responsibility  of  the  situation, 
that  it  should  be  clearly  understood  that  the 
office  of  the  censor  is  held  at  the  discretion  of 
the  Lord  CSiamberlain,  whose  duty  it  would 
be  to  remove  him  should  there  be  any  just 
ground  for  dissatisfaction  as  to  the  exercise 
of  his.  functions.  The  Committee  recom- 
mend some  revision  in  the  present  system  of 
fees  to  the  censor,  so  (for  instance)  that  the 
licence  of  a  song  and  the  licence  of  a  play  may 
not  be  indi^cc^minately  subjected  to  the  same 
charge  ^  and  this  revision  is  yet  more  desirable 
in  order  to  ascertain  whether,  in  consequence 
of  the  greater  number  of  plays  which,  by  the 
alterations  proposed  by  the  Committee,  would 
be  brought  under  the  control  of  the  censor, 
some  abatement  in  the  fees  chained  for  each 
mi^t  not  be  reasonably  made,  wishout  lessen- 
ing the  present  income  of  the  licenser.  ^ 

6.  In  respect  to  the  exclusive  privileges 
claimed  by  the  two  metropolitan  theatres  of 
Drury-Lauc  and  Covent- Garden,  it  appears 
manifest  that  such  privileges  have  neither  pre- 
served the  dignity  of  the  drama,  nor,  by  the 
present  administration  of  the  laws,  been  of 
much  advantage  to  the  proprietors  of  the 
theatres  themselves.  And  the  committee, 
vhile  bound  to  acknowledge  that  a  very  large 
sum  has  been  invested  in  these  theatres,  on  a 
belief  of  the  continuation  of  their  legal  mono- 
poly of  exhibiting  the  legitimate  drama,  which 
sum,  but  for  that  belief,  would  probably  have 
not  been  hazarded,  are  nevertheless  of  opinion, 
that  the  alterations  they  propose  are  not  likely 
to  place  the  proprietors  of  the  said  theatres 
in  a  worse  pecumary  condition  than  the  condi- 
tion confessed  to  under  the  existing  system. 

7.  In  regard  to  dramatic  literature,  it  appears 
manifest  that  an  author  at  present  is  subjected 
to  indefensible  hardship  and  injustice ;  and  the 
disparity  of  protection  afforded  to  the  labours 
of  the  dramatic  writer,  when  compared  even 
with  that  granted  to  authors  in  any  other  branch 
of  letters,  seems  alone  sufficient  to  divert  the 
ambition  of  eminent  and  successful  writers 
from  that  department  of  intellectual  exertion. 
The  committee,  therefore,  earnestly  recom- 
mend that  the  author  of  a  play  should  possess 
the  same  legal  rights,  and  enjoy  the  same  legal 


protection,  as  the  author  of  any  other  literary 
production ;  and  that  Ids  performance  should 
not  be  legally  exhibited  at  any  theatre,  metro- 
politan or  proTtncial,  without  his  express  and 
lormal  consent. 

8.  By  the  regulations  and  amendments  thus 
proposed  in  the  existing  system,  the  commit- 
tee are  of  opinion  that  tne  drama  will  be  freed 
from  many  present  disadvantages,  and  left  to 
the  fair  experiment  of  public  support.  In  re- 
gard to  actors,  it  is  allowed,  even  by  those 
performers  whose  evidence  favours  the  existing 
^nonopolv,  that  the  more  general  exhibitien  or 
the  regular  drama  would  afford  new  schools 
and  opportunities  for  their  art.  In  regard  to 
authors,  it  is  probable  that  a  greater  variety  of 
theatres  at  which  to  present,  or  for  which  to 
adapt,  their  plays,  and  a  greater  security  in  the 
profits  derived  from  their  success,  will  give 
new  encouragement  to  their  ambition,  and  per-^ 
haps  (if  a  play  is  never  acted  without  producing^ 
some  emolum^it  to  its  writer)  may  direct  their 
attention  to  the  more  durable,  as  being  also  the 
more  lucrative,  classes  of  dramatic  literature  i, 
while,  as  regards  the  public,  eaually  benefited 
bv  these  advantages,  it  is  probaole  tnat  the  or- 
dinary consequences  of  competition,  freed  from 
the  possibility  of  licentiousness  by  the  confirm* 
ed  control  and  authority  of  the  Chamberlain,, 
will  afford  convenience  in  the  number  and' 
situation  of  theatres,  and  cheap  and  good  en^ 
tertainment  in  the  performances  usually  ex* 
hibited. 

Aug.  2,  1832. 

DISPUTED  DECISIONS. 
No.  XI. 


Bifde  V.  Gardner,  p.  268,  :i26^ 

PKACTICE. 

The  decision  of  Mr.  Justice  Tnunion  in  thi» 
case,  has  csdled  forth  a  very  long  and  able 
argument  from  your  correspondent  T.  P.  as  to 
its  correctness ;  but,  without  pretending  ta 
support  the  implied  grounds  upon  which  the 
learned  Judge  discharged  the  rule, — viz.  the 
iiurteinf  of  th^  officer, — I  must  beg  to  differ 
from  T.  P.  •  in  the  conclusion  he  comes  to,. 
**  that  taking  the  declaration  out  of  the  office- 
Wrtt  NOT  a  waiver  of  the  irregularity  in  the 
notice.*'  T.  P.  must  allow  that  a  declaratioa 
in  **  trespass  "  is  not  a  declaration  in  "  trespass 
on  the  case  j'*  and  if  notice  is  given  that  a  de- 
claration of  a  plea  of  "  trespass  on  the  case  " 
is  filed,  and  the  defendant  on  searching  at  the 
office  finds  no  such  dieclaration,  but  that  there^ 
is  a  declaration  of  a  plea  of  **  trespass,"  and 
he  then  chooses  to  conclude  that  the  declara* 
tion  in  "  trespass  "  is  the  one  of  which  he  had 
notice,  and  takes  it  out ;  it  seems  to  me,  with» 
all  due  respect  to  the  authorities  cited  byT.  P., 
that  a  rule  to  set  aside  the  notice  of  declaration 
for  gueh  tk  variance,  would  be  very  properly 
discharged,  on  the  ground  that  by  taking  the^ 
declaration  out  of  the  office,  the  defendant  hadk 
waived  the  irregularity. 
Of/.  2,  1832.  .J» 
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MEMOIR  OF  JAMES  STEPHEN,  Esq. 

This  eminent  individual,  late  one  of  the 
Masters  in  Chancery,  died  at  Bath  on  the 
10th  of  October  last,  at  the  age  of  74.  It 
has  been  stated  by  one  of  our  contempora- 
ries that  he  was  descended  from  a  respect- 
a.ble  family  in  the  county  of  Aberdeen ;  that 
he  was  bom  at  Poole,  in  Dorsetshire,  edu- 
cated at  Winchester,  and  that  his  father 
was  at  the  Bar.  There  are  several  inaccu- 
racies in  this  account. 

Mr.  Stephen  was  bom  in  the  year  1 758, 
and  educated  at  Aberdeen.  His  father  was 
a  West  India  merchant.  The  subject  of 
this  memoir  entered  as  a  student  at  Lincoln's 
Inn,  and  during  his  preparation  for  the  Bar 
was  engaged  as  a  Reporter  for  the  Public 
Press.  In  after  life,  when  sitting  as  a  mem- 
ber of  the  Senate,  he  avowed,  with  a  candid 
and  honourable  spirit,  the  occupation  in 
which  he  had  thus  been  engaged,  and  zeal- 
ously vindicated  the  respectability,  as  well 
as  the  talent,  of  the  body  to  which  he  had 
belonged.  This  was  worthy  of  his  charac- 
ter for  sincerity,  and  has  been  w^armly  ap- 
preciated by  those  who  were  imgenerously 
attacked.  It  has  also  materially  contribut- 
ed to  prevent  the  growth  of  those  restraints 
on  admission  to  the  Bar,  which  it  was  be- 
coming the  fashion  to  impose. 

Soon  after  being  called  to  the  Bar.  Mr. 
Stephen,  probably  on  the  strength  of  his 
Father*s  connexions  in  that  part  of  the 
world,  went  to  the  West  Indies^  and  prac- 
tised at  St  Kitt's  for  eleven  years,  where  he 
was  very  extensively  engaged.  On  his  re- 
turn to  England,  he  was  chiefly  retained 
in  appeals  from  the  Colonies,  and  in  pre- 
paring cases  for  the  Privy  Coimcil. 

He  was  the  author  of  a  Digest  of  the  Laws 
of  the  Colonics, —  a  Book  of  authority,  and 
ably  written.  The  publication,  however, 
fi)r  which  he  was  most  celebrated,  was  a 
pamphlet  entitled  **  War  in  Disguise ;  or 
the  Frauds  of  Neutral  Flags."  No  work  of 
a  political  or  commercial  nature  was  more 
noticed  than  this,  and.  it  soon  led  to  Mr. 
Stephen's  introduction  to  Parliament  for  one 
of  the  Government  boroughs.  He  took 
bis  feat  for  Tralee,  in  Ireland,  in  1809,  and 
afterwards  represented  East  Ghrinstead.  He 
was  particularly  distinguished  as  one  of  the 
best  speakers  on  the  question  of  Neutral 
Flags ;  and  soon  after  coming  into  Parlia- 
ment, assisted  the  Government  with  sug- 
gestions in  forming  their  system  of  block- 
ade, which  had  so  material  an  effect  upon 
the  late  Continental  war. 
He  was  ouc  of  the  ablest  aud  most  active 


opponents  of  the  Slave  Trade ;  and  amongst 
other  exertions,  he  devised  a  plan  for  re- 
gistering slaves,  which  has  since  been  adopt- 
ed with  great  success  in  checking  the  un- 
lawful tredfic.  He  was  at  all  times  a  for- 
midable opponent  of  the  whole  system,  and 
both  by  his  public  exertions  and  his  remon- 
strances with  men  in  power,  he  did  much 
to  expose  the  oppressions  of  slavery ;  and 
his  high  character  and  acknowledged  ex- 
perience gave  great  weight  to  his  lepresent- 
ations. 

The  first  cause  of  his  disagreeitient  with 
Government  was  this: — In  1812,  shortly 
before  the  United  States  of  America  declar- 
ed war  against  England,  the  ministry  of 
Mr.  Perceval,  and  afterwards  of  the  Earl  of 
Liverpool,  made  what  were  considered  un^ 
worthy  concessions  to  the  States,  in  order 
to  conciliate  them  and  remain  at  peace. 
The  last  sacrifice  made  by  Gbvemment 
was  the  repeal  of  the  Orders  in  CounciL 
which  affected  the  carrying  on  of  trade  of 
neutrals.  Great  Britain  waived  her  long 
established  rights  as  a  belligerent.  Mr. 
Stephen  was  strongly  opposed  to  those 
concessions.  The  measure  was  to  be  de- 
*bated  one  evening  when  Mr.  Stephen  bad 
prepared  an  argumentative  speech,  founded 
upon  facts  and  cases  in  point,  extracted 
from  the  Reports  of  Causes  tried  in  the 
High  Court  of  Appeal,  He  arrived  in  the 
lobby  loaded  with  folios  to  prove  his  cajse, 
when  Lord  Castlereagh  met  him  and  de- 
clared the  Cabinet  had  determined  to  give 
up  the  point,  and  repeal  the  Orders  in  Coun- 
cil without  attempting  their  defence,  re- 
questing the  honorable  member  therefore  ta 
desist  from  his  well  meant  line  of  argument. 
Mr.  Stephen,  who  had  bestowed  much  la- 
bour on  the  subject,  was  so  much  disgusted 
that  he  hardly  ever  spoke  again  in  the 
House.* 

His  claims  upon  the  administration  were 
not  however  overlooked.  In  1813,  he  was 
appointed  a  Master  in  Chancery,  by  the  in-, 
fluence  of  Mr.  Perceval ;  and  it  appears  that 
an  offer  of  the  Attorney  Generalship,  or  a 
Puisne  Judgeship,  had  been  made,  both  of 
which  he  declined. 

He  withdrew  from  Parliament  in  1814» 
and  devoted  himself  to  his  duties  as  a 
MajBter  in  Chancery;  from  which,  after 
seventeen  years  meritorious  labor,  he  re- 
tired in  1830.  In  his  office  it  is  known 
that  he  was  particularly  scrupulous  on  the 
subject  of  copies  and  gratuities,  at  a  time 
when  those  matters  were  less  unpopular 
than  they  are  at  present. 

«  Morning  Herald,  I9th  Qct.  1832. 
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He  'was  twice  married.  By  his  first  wife 
he  had  six  children,  four  sons  and  two 
daughters;  namely,  the  present  Mr.  Ser- 
jeant Stephen;  Mr.  James  Stephen,  former- 
ly of  the  Chancery  bar,  and  now  in  the  Co- 
lonial Office;  the  Rev.  J.  Stephen;  and 
Mr.  Oeoige  Stephen,  a  solicitor.  Oiie  of 
his  dan^ters  married  Mr.  Garratt  of  the 
Chancery  bar,  and  the  other  Mr.  Djcey. 
His  second  wife  was  the  sister  of  Mr.  WQ- 
berforce,  a  lady  of  eminent  charity.  She 
died  wiUiout  children,  and  left  200/.  a  year 
to  her  huaband  and  brother,  to  be  appio- 
pdated  to.  bf^evotent  purposes. 

Mr.  Stq^ea,  was  universally  respected 
by  the  members  of  the  Profession,  fer  his 
great  knowledge  of  the  duties  of  his  impor- 
tant office,  for  his  patient  attention  in  the 
performance  of  those  duties,  and  his  general 
urbanity  to  the  parties  who  attended  him. 
We   should  willingly  express    the    praise 
which  is  due  to  him  in  all  the  relations  of 
Hfe,   and  enter  on  the  examination  of  his 
intellectoal  attainments  apart  from  those  of 
a  lawyer ;  but  we  have  sought  information 
ooly  in  the  latter  chamcter,  and  close  our 
notice  with  imfeigned  respect  for  his  me- 
iDory. 


COURTS    OF    REVISING    BAR- 

RISTERS. 


respect  of  which  the  claim  arises,  is  esti- 
mated from  the  time  stated  in  the  contract 
for  the  completion  of  the  purchase. 

It  has  been  decided  in  the  case  of  the 
shareholders  of  the  freehold  interest  in  the 
Kennett  and  Avon  Canal  Company  ^  that  thej 
cannot  vote  individually,  becaiise  t  hepro- 
perty  is  vested  in  the  Company  as  a  Corpora^ 
turn  aggregate.  On  another  question,  raised 
as  to  old  and  new  share-holders,  it  was  held, 
that  the  shares  being  declared  personal  pro- 
perty, did  not  confer  a  vote  in  respect  of  the 
freehold. 

The  names  also  of  holders  of  shares  in 
Gieis  Companies  have  been  expunged,  where 
they  did  not  appear  in  the  Rate  Book. 
*  On  the  question  whether  personal  service 
of  an  objection  by  the  party  objecting,  be 
necessary,  it  has  been  decided  in  the  nega- 
tive, except  where  the  person  objecting  de- 
livers an  objection  to  his  tenant  in  occupa- 
tion, in  which  case  the  act  requires  personal 
service. 


THE  FIRST  DAY  OF  TERM. 


On   Thursday  the  Vice  Chancellor  com- 
menced his  sittings,  it  being  the  First  Seal 
before  Term:    and  yesterday  Michaelmas 
Term  began,  with  all  its  usual  formalities. 
The  difference  between  Westminster  Hall 
in  Term  time,  and  out  of  Term  time,  is 
very  striking.     On  Thursday  last,    some 
stray  passenger  was  its  solitary  tenant.    As 
he  pursued  his  way.    Echo  followed  his 
footsteps,  and  he  stepped  out  of  the  little 
wicket  in  Palace  Yard,  almost  as  fix)m  a 
tomb.      On  Friday,  had  he  retraced  his 
steps,  he  would  have  fotmd  the  large  por- 
tals thrown  back ;  a  dense  crowd  assem- 
bled ;   voices  gay,  loud,  and  eager  in  the 
expectation  of  the  pageant  of  the  day :  he' 
would  have  seen  a  singular  admixture  of 
people  of  business  and  pleasure ;  of  persons 
drawn  there  by  simple  curiosity,  and  per- 
sons whose  all  was  to  be  settled  in  a  few 
days  on  that  spot.      He  might  have  mark- 
ed the  many  pleasant  meetings  which  took 
place  around  him ;  he  might  also  have  ob- 
served some  looks  not  so  pleasant:    he 
would  there  have  seen  all  the  varietiea  of 
legal  costume:  the  silken  honours  of  the 
King's  Counsel ;   the  glossy  freshness  of 
the  unsophisticated  juiuor,  armed  cap-a-pie, 
for  the  furst  time,  inwardly  exclaiming,  Ed 
io  anche  son  avocaio.     All  at  once  he  would 
have  seen  the  procession  enter  the  Hall ; 


SiircB  the  last  report  of  proceedings  in  these 
Courts,  the  following  are  the  principal 
points  which  have  occurred  on  the  construc- 
tion of  the  Act.  Some  new  claims  have  arisen 
under  the  25th  section,  to  vote  for  counties 
in  right  of  leaseholds,  within  the  limits  of 
cities  or  boroughs.  These  claims  have  been 
disaDowed. 

The  point  is  not  yet  settled  whether 
claims  should  be  allowed,  which  appear  objec- 
tionable in  the  opinion  of  the  Court,  but 
have  not  been  opposed  by  the  overseers  or 
any  other  person. 

The  names  of  claimants  inserted  in  the 
lists  after  they  were  removed  from  the 
chuich-door,  have  been  struck  out. 

On  the  question  of  claims  depending  on 
residence,  there  must  be  a  continued  occu- 
pancy for  six  months ;  but  it  seems,  that 
where  a  regular  establishment  as  a  residence 
is  kept  up,  it  will  be  sufficient ;  but  an  oc- 
casional residence  of  twelve  weeks  in  the 
course  of  twelve  months  will  not  do.  The 
measurement  of  the  place  of  rendence  with- 
in seven  miles  of  the  premises  claimed  for, 
is  to  be  taken  in  a  straight  line. 

The  period  of  holdmg  the  freehold  in  I  he  would  have  seen  before  him  tiie  men  of 
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afl  others  entitled  to  b^  Bohbred  and  res- 
pected ;  who  had  won  their  honors  by 
their  talents  ai)d  character: — All  this  he 
would  have  seen,  and  much  more,  had  he 
chosen  Friday  instead  of  Thursday  for  pass- 
ing through  Westminster  Hall. 


SUPERIOR  COURTS. 


Htiiji*^  Xrncli^practice  Cautt* 


TRESPASS. COSTS.  —  PLEADING. 

ISSUE. — LIB.  TEN. 


GENERAL 


Trftpftss  for  breakinfr  ftnd  entering"  plain- 
tijps  tilote:  Pletts,  lib.  ten.,  and  /our  spr~ 
cial  pleas:  Replication,  issue  vn  all  the 
pleas,  and  a  new  assignment :  Judgement 
tiy  default  on  all  the  trespasses  neteljf  as-^ 
signed,  and  a  relinaulshment  ofthefmr  last 
pleas,  as  far  as  they  related  to  the  neufly 
assigned  trespasses :  One  shiWnsr  damn  res 
assessed  on  the  judgment  hv  default :  lie- 
cord  trent  doum  for  trial,  and  verahct 
ftftind for  plaintff  on  the  plea,of]ib.  ten., 
and  for  the  defendant  on  all  the  other  pleas : 
Held,  that  as  the  defendant  had  left  the 
plea  of  lib.  ten.  to  the  declaration  on  the 
record,  the  plaintiff  was  forced  to  go  down 
to  trialy  and  therefore  was  entitled  to  the 
general  costs  of  the  cause, 

Canmbell  shewed  cause  ajspiinst  a  rule  for 
reviewing  the  Mai^ter's  taxation.  The  preseat 
was  an  action  of  trespass  for  breaking  and  en- 
tering the  plaintiff's  close.  There  was  no 
general  issue.  The  first  plea  was  libfrum  tene- 
mentum  in  Sir  George  Chetwynd,  under  whom 
tiie  defendant  justihed ;  the  aecond,.  a  public 
footway;  the  third,  a  public  cart  way;  the 
fourth,  an  easement  for  watering  cattle  at  a 
pool  in  the  close ;  the  fifth,  a  right  of  common 
of  pasture,  appurtenant  to  a  certain  other 
close.  The  plaintiff  replied,  by  taking  issue 
on  the  various  pleas,  and  new  assigned,  that 
the  plaintiff  brought  his  action,  not  only  for 
the  trespasses  justified  in  the  second,  tliird, 
fourth,  and  fifth  pleas,  but  for  that  thedefendant 
broke  and  destroyed  the  trees,  and  entered 
the  close  for  other  purposes,  and  injured  the 
land  to  a  ^I'^ter  degree  and  extent  than  ne> 
cessary.  The  defendant  suffered  judgment  by 
dcfaiUt  to  the  trespasses  newly  assigned,  and 
relinquished  his  second,  third,  fourth,  and  fifth 
pleas,  as  far  as  they  ^related  to  the  trespasses 
newly  assigned.  The  cause  went  down  for 
trial,  and  a  verdict  was  found  .for  the  plaintiff 
on  the  plea  of  liberum  tenementum,  and  for  the 
d<3jfendant  on  all  the  other  issues,  and  one 
shilling  damages  were  assessed  to  the  plaintiff 
on  the  judgment  by  default  to  the  new  assign- 
ment.  Hie  Master  allowed  the  plaintiff  his 
costs  of  the  issue  oo  the  plea  oiJUberum  tene^ 
mentum,  and  of  assessing  the  damages;  and 


'  allowed  (he  defendant  ha  costs  of  all  the  other 
pleas,  and  of  the  witnesses  in'  support  of  them. 
Setting  off  the  costs*  on  the  one  side  against 
those  on  the  other,  left  a  balance  in  favor  of 
the  defendant,  which  the  Master  directed  to 
be  paid  to  him.    The  Master  said,  that  if  the 
plea  of  liberum  tenetnentam  bad  not  been  on 
the  record,  be  should  hare  allowed  the  defend- 
ant the  general  costs  of  the  cause.    It  is  con- 
tended now,  that  the  Master  should  have  al- 
lowed the  defendant  the  general  costs  of  the 
cause,  and  only  allowed  die  plaintiff  the  costs 
of  assessing  the  damages  on  executing  the  writ 
of  inquiry.    It  is  perfectly  clear,  ho>\'ever,  that 
the  Master  was  <|uite  correct  hihh  taxation, 
both  on  princq>le  and  on  auth<)i^.    If  there 
had  been  a  general  issue  on  the  i^cord,  which 
had  not  been  withdrawn,  it  is  quite  clear  the 
plaintiff  would  have  been  entitled  to  all  the 
costs  of  the  trial,  because  the  plaintiff  is  ob- 
liged by  the  plea  of  the  general  issue  to. go 
down  to  trial.    He  cited  House  v.  The  Trea- 
surer  of  the  Commissioners  of  the  Navigation 
of  the  River   Thames  and  Isis^i   flickers  v. 
Gallimore^;  Longden  v.  Bourne^;  and  Broads 
hent  V.  Shaw  «*.    Now  the  plea  pf  liberum  tene- 
mentum  is  only  a  special  plea  of  not  guilty. 
For  if  the  soil  and  freehold  of  the  close  were 
in  Sir  George  Chetnynd,  it  is  clear  no  trespass 
could  have  been  committed  to  tlie  plaintiff^s 
freehold.    The  plaintiff  therefore  was  forced 
to  go  down  to  trial.      It  is  indivisible^  and 
therefore  the  issue,  as  to  the  new  assignment, 
could  not  have  been  withdrawn  by  the  plun- 
tiff.    The  relinquishment  by  the  defendant  of 
the  second,  third,  fourth,  and  fifth  pleas,  as  far 
as  they  related  to  the  trespasses  newly  assigned, 
was  no  relinquishment  of  the  plea  of  liberum 
tenementum,  as  to  the  new  assignment.    The 
plaintiff  therefore  coidd  not  avoid  going  down 
to  trial,  in  that  state  of  the  record,  and  there- 
fore he  was  entitled  to  the  general  posts  of 
proving  his  case. 

Whately,  contrh,  contended,  that  the  da- 
mages in  this  case  might  have  been  assessed 
before  tlie  sheriff's  jury,  and  therefore  thei 
plaintiff,  not  being  obliged  to  go  down  to 
trial,  could  only  be  entitled  to  the  costs  on  exe- 
cuting the  writ  of  inquiry. 

Patteson,  J. — I  have  always  understood  the 
principle  to  be  this,  in  the  present  state  of  the 
record,  that  where  a  plaintiff  might  have  with- 
drawn all  the  issues,  because  he  must  foil  oa 
them,  except  those  on  which  judgment  by  de- 
fault had  been  suffered,  he  is  not  entitled  to 
any  more  costs  on  those  issues  on  which  he 
succeeds,  than  those  to  which  he  would  be  en- 
titled on  executing  a  writ  of  inquiry.  But  here 
he  could  not  have  withdraw^  the  issue  on  the 
plea  of  liberum  tenementum ;  for  if  he  had,^ 
he  would  have  confessed  that  the  soil  was  in 
Sir  George  Chetwynd,  and  not  himself^  and 
thus  precluded  himself  from  disputing  it  in 
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tMdier  action  between  him  and  Uie  dclcodaal. 
And  why  ahouH  he  withdraw  that  iBW^,  etaoe 
It  was  the* only  on^  on  which  he  succeeded? 
Then  he  could  not  withdraw  it  in  part,  as  to 
the  new  aaufnment.  because  the  plea  was  in* 
di\isible  Tne  present  rule  must  therefore  be 
discharged. 

Rule  discharged.— /Vrr^«/^  v.  fraie,  II th 
May,  1832.     K.  B.  P.  C. 


ATTORNST'S  UNDEnTAKIKO. 

jIh  aitornt^JH  tt^ho  is  p*trty  in  a  cnuie^  giving^ 
OH  untUrtaMing  to  the  sheriff  in  thai  emuse, 
is  not  li/^^Iei  $u  have  thnt  nnderUdnng  sun- 
irUjf  ^/itrcei  bff  the  Court, 


B,  JIndrevrs  shewed  cause  agunst  a  rule 
obtained  by  Kelly ,  for  enforcing  the  payment 

of  85/.  by  a  Mr.  T ,  an  attorney  of  the 

Court,  Dursuant  to  his  undertaking.  An  ac- 
tion haa  been  brought  agsdnst  the  sheriff  and 
one  of  his  officers,  for  seizing  certain  goods  of 
a  person  named  Northfield,  at  the  smt  of  Mr. 
T.,  an  attorney.    Notice  not  to  sell  was  given 

to  the  sheriff.    On  application  to  Mr.  T , 

he  gave  his  own  undertaking  as  an  indemnity, 
and  the  goods  were  accoroingly  sold.  The 
action  proceeded  against  the  sheriff,  and  the 
plaintiff  ultimately  obtained  a  verdict  The 
application  now  was  on  the  part  of  the  sheriff, 
to  enforce  Mr.  T 's  undertaking  sum- 
marily, on  the  ground  that  he  was  an  attorney 
of  the  Court,  and  therefore  liable  to  its  sum- 
mary jurisdiction.  No  case,  however,  went 
the  length  of  deciding  that  the  Court  would 
interfere  summarily  to  enforce  the  undertaking 
of  an  attorney  who  was  party  in  a  cause,  merely 
on  accoimt  of  his  being  an  attorney.  The 
undertaking  here  was  not  given  as  an  attorney 
at  all ;  for  he  was  a  party  m  the  cause.  The 
fact  of  his  being  an  attorney  was  no  ground 
fur  the  summary  interference  of  the  Court, 
unless  he  had  acted  in  that  character  when  he 
gave  the  undertaking.  He  cited  the  '  case  of 
H^olker  v.  Arlett »,  where  it  was  held,  that  an 
attorney  giving  an  undertaking  for  another,  in 
a  cause  in  which  he  is  not  concerned  as  attor- 
ney, will  not  be  forced  summarily  to  fulfil  it, 
but  the  party  to  whom  it  is  given  mH  be  left  to 
his  action. 

KeUy^  contrb,  submitted,  that  the  sheriff 
only  accepted  the  undertaking  on  the  ground 

of  Air.  T being  an  attorney,  and  therefore 

the  Court  might  interfere  to  enforce  it  agunst 
him,  without  driving  the  party  to  the  circuity 
and  expense  of  bringing  an  action. 

TnMton,  J.— The  difficulty  I  feel  is,  as  to 
the  authority  of  the  Court  to  interfere.  I 
don't  know  of  any  instance  in  which  a  party  in 
a  cause  has  been  neld  to  subject  himsento  the 
summary  jurisdiction  of  the  Court,  merely  on 
account  of  his  l»eing  an  attorney. 

Rule  discharged. — Northfield  v.  Orkm  and 
JUale,  May  1 1  th.  1832.    K,  B.  P,  C. 


^  1  I>owLPrac.  Rep.61. 
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Commissioners  ^f  a  Court  of  Requests,  toha 
hate  pwrer  to  comtnit  for  contempt,  are 
not  within  the  42  G,  3.  c.  85,  §  6,  tchieh 
cjctends  the2\  Jac,  I.  {giving  double  costs) 
to  all  persons  empowered  to  commit  to  safe 
custoay ;  and  therefore,  where  trespastfor 
false  imprisonment  is  brought  against  them 
for  an  act  done  in  the  execution  of  their 
office,  and  the  defendant  is  nonsuited,  they 
are  not  entitled  to  double  costs, 

Follett,  on  a  former  day,  had  obtained  a  rule 
calling  upon  the  plaintiff  in  an  action  to  shew 
cause  why  he  should  not  pay  to  the  defendants 
double  costs,  under   the    following    circum- 
stances :  By  a  local  act  of  the  45  G.  3.  c.  67, 
a  Court  of  Requests  was  established  for  the 
city  of  Bath  and  places  adjacent,  and  certun 
persons  were  appomted  Commissioners  of  the 
Court.    By  section  46.  it  was  provided,  that 
if  any  person  should  WilfuUy  insult  or  abuse 
any  of  the  Commissioners  during  the  sitting  of 
the  Court,  the  seijeant  of  the  Court,  l)y  the 
order  of  the  Commissioners,  might  take  the 
offender  into  custody,  and  then  the  Commis- 
sioners, upon  exammation  of  the   offender, 
might  impose  a  fine,  to  be  levied  by  distress, 
or  for  want  of  a  sufficient  distress,  the  offender 
might  be  committed  to  the  common  gaol  or 
house  of  correction,  for  a  period  not  exceed- 
ing one  month.    The  action  out  of  wluch  the 
present  motion  sprang,  was  an  action  of  tres- 
pass brought  against  one  of  the -Commissioners 
and  two  officers  of  the  Court,  for  pushing  the 
plaintiff  out  of  the  Court  into  the  street.    The 
defendants  pleaded  the  general  isbue,  and  se- 
veral special  pleas,  statmg  in  substance  that 
the  plaintiff  was  turned  out  of  the  Court  be- 
cause he  abused  the  Commissioners  in  the  per- 
formance of  their  duty,  and  refused  to  desist 
when  requested  so  to  do.    The  plaintiff  took 
Issue  upon  all  the  pleas,  and  new  assigned,  as 
to  aU  the  special  pleas,  upon  which  there  was 
a  demurrer  for  duplicity,  which  came  on  to  be 
argued,  when  the  Court  gave  judgment  for  the 
defendants  on  the  demurrer,  \vith  leave  for  the 
plaintiff  to  amend.      The  pltdntiff,  however, 
did  not  amend,  and  ultimately  the  defendant 
obtiuned  judgment  as  in  case  of  a  nonsuit,  on 
account  of  the  plaintiff  not  having  proceeded 
to  trial  on  the  general  issue.    The  motion  for 
double  coftts  was  grounded  on  the  42  6.  3. 
c.  86,  whk^  was  entitled,  "  An  act  for  the 
trying  and  punishing,  in  Great  Britain,  persons 
holding  pubUc  employments,  for  offences  com- 
mitted abroad,  and  for  extending  the  provi-* 
sions  of 'an  act  passed  in  the  2rst  year  of  the' 
reign  of  King  James,  made  for  the  ease  of 
justices  and  others  in  the  pleading  in  snto 
brought  against  them,  to  all  persons,  either  in 
or  out  of  this  kingdom,  authorised  to  commit 
to  safe  cftsMy."    And  by  section  6,  reciting' 
that  it  was"  expedient  to  extend  the  prorisiona 
of  the  21  Jac.  I .  intituled,  "  An  act  to  enlar^ 
and  make  perpetual  the  act  made  for  ease  taf 
pleading  against  troublesome  and  contentioufl^ 
suits  prtweevted  against  justices  of  the  peaee> 
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mayors,  constables,  and  certain  other  his  Ma- 
jesty's officers,  for  the  lawful  execution  of 
their  office,  made  in  the  seventh  year  of  his 
Majesty's  most  ha|)py  reign,  to  all  persons  who 
may  by  law  commit  to  safe  custody,  either  in 
or  out  of  this  kingdom ;"  it  was  enacted,  that 
from  and  after  the  passing  of  that  act,  the  said 
recited  act,  and  all  the  provisions  therein  con 
tained,  should  extend  to  all  persons  havings, 
holding,  or  exercising,  or  being"  employed  in, 
or  who  miffht  hereafter  have,  hold,  or  exercise, 
or  be  employed  in  any  public  employment,  or 
any  office,  station,  or  capacity,  either  civil  or 
military,  either  in  or  out  of  this  kingdom,  and 
who  under  and  by  virtue  or  in  pursuance  of  any 
act  or  acts  of  parliament,  law  or  laws,  or  lawful 
authority,  wittun  this  kingdom,  or  any  act,  &c. 
or  lawful  authority,  in  any  plantation,  island, 
colony,  or  foreign  possession  of  his  Majesty, 
now  have  or  may  htireafter  have  by  virtue  of 
any  such  public  employment,  or  such  office,  sta- 
tion, or  capacity,  power  or  authority  to  commit 
persons  to  safe  custody ;  and  all  such  persons 
havin£^  such  power  or  authority  as  aforesaid, 
shallhave  and  be  entitled  to  all  the  privileges, 
benefits,  and  advantages  given  by  the  provi- 
sions of  the  said  act,  as  fufly  and  effectually  to 
all  intents  and  purposes  as  if  they  had  been 

reciidly  named  therein.  The  21  Jac.  I.e.  12. 
5,  above  referred  to,  gives  double  costs  to 
the  justices,  &c.  defendants  in  any  action  sued 
for  any  thing  done  by  them  by  reason  of  th^ir 
office,  in  all  cases  where  the  plaintiff  has  be- 
come nonsuit,  or  suffered  a  discontinuance. 
It  was  suggested  by  Follett,  that  the  defendants 
in  the  present  action  were  persons  authorized 
to  commit,  within  the  meaning  of  the  42  G.  ^. 
c.  85.  He  also  referred  to  the  case  of  Blan- 
chard  V.  Bramble,  3  M.  &  S.  131,  in  which  it 
was  held,  that  where  the  defendant  obtained 
judgment  as  in  case  of  a  nonsuit,  the  defendant 
was  equally  entitled  to  double  costs  as  if  the 
pLuntiff  had  been  nonsuited  on  the  trial ;  and 
upon  an  affidavit  disclosing  these  facts,  and 
showing  that  the  action  was  for  aa  act  done  by 
the  defendants  in  the  execution  of  their  office, 
the  Court  granted  the  rule. 

S.  Hughes  now  showed  cause ;  and  after  ob- 
serving that  the  defendants  did  not  come 
within  any  of  the  acts  which  gave  double  costs 
to  justices  of  the  i^eace  and  constables  and  per- 
sons acting  in  their  aid  and  assistance,  he  con- 
tended, first,  that  the  42  G.  3,  c.  85,  did  not 
apply  to  the  present  case ;  and  secondly,  that 
tne  local  act  of  45  Geo.  3,  had  made  an  express 
provision  respecting  costs.  Upon  the  first 
point,  he  submitted,  that  though  the  local  act 
of  45  Geo.  3,  gave  power  to  the  commissioners 
to  commit  to  prison  under  certain  circum- 
stances, they  were  not  such  persons  as  were  in- 
tended by  tnat  act,  under  the  designation  of 
persons  having  power  to  commit  to  st^e  custotfy : 
that  was  a  peculiar  expression,  and  did  not 
apply  to  the  defendants,  who  committed  to 

gnson,  not  for  the  purpose  of  safe  custody, 
ut  by  way  of  punishment :  at  all  events,  he 
contended,  that  two  of  the  defendants,  who 
were  merelv  officers  of  the  Court,  were  not 
protected,  masmuch  as  they  had  no  power  of 


themselves  to  commit  to  custody ;  and  that.  Be 
argued,  was  another  reason  for  presuming  that 
that  act  was  not  intended  to  apply  to  this  case,, 
inasmuch  as  the  mere  officers  of  the  Court, 
who  were  most  in  want  of  protection,  were 
not  mentioned  in  the  act;  whereas  the  2 1  Jac. 
1,  c.  12,  and  the  other  acts  for  the  protection 
of  justices  of  the  peace  and  constables,  ex- 
pressly included  all  persons  who  acted  in  their 
aid  and  by  their  command.  Upon  the  second 
point,  he  quoted  the  56th  section  of  the  locu^ 
act  (45  Geo.  3,  c  67,  which  established  the 
court)  and  which,  after  directing  tliat  such  ac- 
tions should  be  commenced  within  three  ca- 
lendar months,  and  after  forty- two  diiys  notice, 
enacted,  that  if  the  plaintiff  shoifld  be  nonsuit- 
ed or  discontinue  his  action,  or  if,  upon  de- 
murrer, judgment  should  be  given  against  the 
plaintiff,  then  the  defendants  shall  recover  costs, 
and  have  such  remedy  for  recovering  the  same 
as  any  defendant  hath  for  costs  of  suit  in  other 
cases  by  taw.  He  contended,  that  the  costs- 
here  mentioned  meant  common  costs;  and  thai 
if  double  costs  had  been  intended,  they  would 
have  been  mentioned  especially,  as  this  act  was 
passed  three  years  after  the  42  Geo.  3. 

Patteson,  J.  (after  hearing  Fo/ZtfW  in  reply.) — 
It  seems  to  me,  that  the  42  Geo.  3  was  not  in- 
tended to  apply  to  the  present  case.  It  is  re- 
markable that  the  act  aoes  not  speak  of  per- 
sons acting  in  aid  and  assistance :  and  it  has 
been  admitted,  that  so  far  the  act  does  not  ap- 
ply, inasmuch  as  two  of  the  defendants  were 
mere  officers  of  the  Court :  as  to  the  other  de- 
fendant, is  he  a  person  authorized  to  commit 
to  safe  custody,  within  the  meaning  of  the  act } 
I  think  not.  Magistrates  who  do  not  commit 
persons  as  a  preliminary  act  to  their  taking  their 
trials,  are  not  said  to  commit  to  safe  custody. 
And  when  I  look  at  the  local  act  I  find,  that 
though  it  specifies  time,  it  does  not  mention 
double  costs.  Upon  the  whole,  it  appears  to  me, 
that  these  defenaants  do  not  come  within  the 
42  Geo.  3,  and  the  rule  must  therefore  be  dis- 
charged. 

Afackey  v.  Goodden,  Esq,  and  others.  Jona 
23, 1832.  K.  B.  P.  C. 


PUIS   DARREIN   CONTINUANCE. — BANKRUPTS* 

ASSIGNEE. 

j4  plea  puis  darrein  continuance  (j^/A^  plain- 
tif's  bankruptcy,  cannot  be  pleaded  till 
the  twecution  qf  the  assignment  to  the  as- 
signees ;  and  where  the  assignment  was 
executed  on  the  day  of  the  last  continuance 
in  bank,and  the  defendant  tUd  not  plead  the 
plea  till  the  assizes,  the  Court  refused  to 
set  it  aside,  tis  it  did  not  appear  that  the 
assignment  was  esfecuted  sufficiently  early 
to  allow  the  defendant  to  plead  it  on  the  last 
continuance  day. 

Dodd  moved  for  a  rule  to  shew  cause,  why 
the  plea  of  the  plaintiff's  bankruptcy,  which 
was  pleaded /9tii«  darrein  coa/iAiraju?^,  atthelast 
assizes,  should  not  he  set  aside,  and  why  the 
defendant  should  not  pay  the  plaintiff  the  costs 


Sifpefior  Coicrl^ ;  Kin^a  Bench — Practice  Court. 


13 


of foing  down  to  trial  at  the  assizes.  The  ae- 
tioQ  was  brought  for  negligence  as  a  bailee,  in 
cot  taking  care  of  coacnes  and  other  property 
df  Urered  to  be  kept.  The  general  issue  was 
pleaded.  Notice  of  trial  was  given  on  the  6th 
Feb.  18^,  for  the  next  assizes;  and  at  the  as- 
sizes the  defendant  pleaded  that  the  plaintiff 
became  bankrupt  after  the  last  continuance. 
Tlie  plea  was  bad,  since  the  matter  in  fact 
arose  before  the  last  continuance,  and  might 
have  been  pleaded  in  bank,  which  would  have 
tared  die  pla^i^  the  heavy  expense  of  going 
down  to  ti^.  The  last  contmuance  before 
the  asnzes  was  the  31  st  January,  the  last  day  of 
Hibrf  Term,'iind  the  return  day  of  the  veture 
ftekt.  The  cdlnmission  of  bankruptcy  issued 
on  the  3 1  St  December,  1831.  The  plaintiff 
was  adjudged  a  bankrupt  on  the  3d  January 
following,  and  the  assignment  to  the  assignees 
was  on  uie  3l8t  January,  the  same  day  as  the 
kst  continuance.  It  might  be  doubttul  whe- 
ther the  plea  could  have  been  pleaded  before 
the  assignment ;  but  it  might  have  been  pieced 
on  that  day,  or  the  defendant,  by  applying  to  a 
Jod«re  after  term,  might  have  been  allowed  to 
plead  it  nunc  pro  tunc,  instead  of  letting  the 
pWntiff  go  to  trial,  and  giving  him  no  notice 
of  aay  other  plea  than  the  .general  issue. 

LiuledaU:  J. — ^It  is  quite  clear  the  plea  could 
not  have  been  pleaded  before  the  assignment, 
as  the  cause  oi  action  was  not  divested  out  of 
the  bankrupt  till  the  assignment  was  execu-ed  $ 
and  then  it  did  not  appear  at  what  time  on  the 
31 8t  January  the  assignment  was  executed.  It 
mi^^bt  have  been  executed  so  late,  that  the  plea 
could  not  possibly  have  been  pleaded  on  that 

dAV. 

Rulerefoaed. — Bretherton  \.  Oslorne.  loth 
June,  1832.  K.B.P.C. 


SCI.   FA.— BAIL. — SUMMONS. 

The  Cmtrt  mil  not  nllow  judgment  to  be 
ngned  for  nonappearance  to  a  sci.  fa. 
ngninst  6ail,  vnleu  it  is  shr^en  (hat  the  hail 
have  been  summoned,  or  that  efforts,  and 
what  efforts,  have  been  made  to  summon 
them. 

y.  Richards  applied  to  enter  up  judgment  on 
a^^Tit  of  set.  fa.  against  bail,  under  R.  81,  of  1 
Reg.  Gen  H.  T.  2  W.  4.  The  words  of  that 
rule  were,  that  "  no  judgment  shall  be  signed 
for  non-appearance  to  a  sci.  fa.  without  leave 
of  the  Court  or  a  Judge,  unless  the  defendant 
bas  been  summoned ;  but  such  judgment  may 
be  signed  by  leave  aher  eight  days  from  the 
return  of  one  sci.  fa.*'  The  affidavit  on  which 
he  moved  stated,  that  the  sci.  fa.  had  been  is- 
sued on  the  19th  of  May ;  that  the  sheriff  re- 
turned "nihil,"  and  that  no  common  bail  had 
been  filed,  although  eight  days  had  expired. 

Patteson,  J. — ^YouriSiidavit  should  state, that 
the  b]ul  haid  been  summoned,  or  that  efforts 
had  been  made  to  summon  him,  and  what  those 
efforts  were. 

Rule  refused.— ^i^^iiw  v.  fFilkes,  T.  T. 
Jimc  12,  1832.    K.  B.  P.  0. 


PRI80NBIt.«^CREDIT. — MB1IIT8. 

Unless  it  is  perfecfh  clear,  that  an  action  is  ^ 
brought  for  goods  sold  and  delivered,  be- ' 
fore  the  agreed  credit  has  expired,    the' 
Court  will  not  set  aside  the  writ  on  motion, 

fFightmnn  shewed  cause  against  a  rule  Ifor 
setting  adide  a  latitat,  on  the  ground,  that  the 
action  was  brought  before  the  credit  on  which 
the  goods  were  sold  had  expired.  He  had  an 
affi(Utvit,  the  effect  of  which  was^  that  Uie  credit 
had  expired  before  the  action  was  brought ; 
these  were  merits,  which  the  Court  would  not 
try  on  motion.  There  was  the  case  of  Kerr  v. 
Dick\  in  which  an  action  was  brought  on  a 
bill  of  exchange  before  it  vras  due ;  and  there 
the  Court  interfered,  as  was  required  by  the 
present  motion.  There,  it  was  quite  clear, 
that  the  credit  had  not  expired,  and  therefore 
there  was  a  ground  for  the  Court  interfering;' 
but  here  it  was  a  disputed  point  between  tlio 
parties;  it  was  merits,  and  those  the  Court 
would  not  try  on  motion. 

Busby,  contrh,  cited  the  case  of  Kerry.  Dick, 
as  precisely  in  point ;  and  contended  that  the 
detendant  would  be  subjected  to  great  hardship, 
if  the  Court  would  not  relieve  him  thus  on  mo- 
tion; for  if  the  cause  went  down  to  trial,  the 
defendant  would  not  be  at  Ubcrty  to  show  that 
the  cause  of  action  accrued  after  the  writ  had 
issued,  provided  it  accrued  before  bill  filed  ^. 

Paf tenon,  J. — ^ITiis  is  merely  an  experiment, 
and  I  can't  encourage  it.  Unless  it  clearly  ap- 
pears, that,  the  par^  has  been  arrested  before 
the  period  of  credit  has  expired,  I  cannot  inter- 
fere. My  discharging  this  rule  does  no  harm 
to  the  deiendant,  because,  if  the  credit  really 
had  not  expired  before  the  action  was  brought, 
it  will  be  a  good  defence  to  the  action.  It  is, 
however,  disputed,  that  the  period  of  credit  has 
expired,  and  therefore,  were  I  to  go  into  the 
oucstion  on  the  affidavits,  I  should  be  trying 
tlie  merits  of  the  cause  on  motion. 

Rule  discharged  with  costs. — Lamb  v.  Pegg, 
June  12, 1832.  K.  B.  P.  C. 


SERVICE   OF  DECLARATION    IN    EJECTMENT. 

fFhat  is  a  sufficient  service  in  ejectment. 

Dodd  moved  for  judgment  against  the  casual 
ejector.  The  affidavit  stated,  that  enquiry  had 
t)een  made  for  Cook,  one  of  the  tenants  on  the 
premises,  and  it  was  found,  that  he  and  his 
wife  and  children  had  left  the  premises,  as  it 
was  understood,  to  embark  for  America ;  that 
the  wife  and  cldldren  had  actually  embarked, 
and  it  was  believed  that  Cook  had  wholly  quit- 
ted the  premises,  and  did  not  intend  to  return. 
The  declaration  had  been  affixed  on  the  door 
of  Cook's  house,  on  the  premises,  and  had 
uUo  been  delivered  and  read  over  and  exphdned 
to  a  person  on  the  premises,  who  was  servant 
to  one  of  the  tenants  of  other  part  of  the  pre- 
mises.   The  affidavit  did  not  state  that  Cook 

•  2  Chit.  Rep.  11. 
b  Best  V.  fVilding,  7  T.  R.  4 ;  Swunoott  v. 

fFestgarth,  4  East,  75. 
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Notes  of  the  Week. '^Sittings  of  the  Master  of  the  Rolls. 


bad  left  tJie  premises  to  avoid  heing  serred 
with  the  declaration. 

Patieson^  J. — You  may  take  a  rule  to  shew 
cause,  and  serve  it  in  the  same  manner  as  the 
declaration  was  served. 

Rule  granted. — Doe  d.  Oshaldiston  v.  Roe. 
T4th  June,  1832.  K.  B.  P.  C. 


NOTES  OF  THE  WEEK. 


LORD  TENTBRDEN. 

The  rumour  has  again  revived,  of  the  re- 
signation of  the  noble  and  learned  Chief 
Justice  of  the  King's  Bench.  We  have 
received  no  authentic  information  on  the 
subject,  and  are  therefore  not  inclined  to 
believe  it.  If,  however,  it  be  once  con- 
firmed, we  shall  feel  it  our  duty  to  make 
some  remarks  as  to  his  proper  successor, 
llie  important  office  of  Chief  Justice  of 
England  is  not  to  be  given  away  on  mere 
political  grounds :  it  is  not  a  mere  bau- 
ble, that  is  to  be  presented  to  any  persen 
whom  the  tide  of  party  has  hoisted  into 
eminence;  the  profession  and  the  public 
have  a  right  to  demand,  that  the  person 
the  most  fitted  from  liis  experience  and  ta- 
lents shall  fill  the  office.  If  need  be,  we 
shall  soon  return  to  this  subject. 


CHAIRMAN  OF  THB  MIDDLESEX  SESSIONS. 

The  successor  of  Mr.  Const  has  at  length 
been  appointed.  The  choice  lias  fallen  on 
Mr.  Marriott. 


THE  SITTINGS  OF  THE  MASTER  OF 
THE  ROLLS,  IN  AND  AFTER  MI- 
CHAELMAS TERM,  1832, 

JFiU  take  place  m  the  Morning's  at  Ten  o'cloch. 


Fridav* 


Saturday, 

Monday, 

Tuesday, 

Wednesday, 

Thursday, 


fAt  Westminster,  at  1 
j  o'clock. —  Petitions 
Nov.  2<  intheGcncralPaper, 
j  and  Causes  and  Fur. 
L  Dirs.  by  consent. 


3 
5 
6 


At  Westminster. — 


Causes,  Further  Di- 
rections,   and  Ex- 

7  I    ceptious  in  the  Ge- 

Sj    neral  Paper. 


f 


Friday, 


Saturday, 

Monday, 

Tuesday, 

Wednesday, 

Thursday,' 


Friday, 


Saturday, 

Monday, 

Tuesday, 

Wednesday, 

Thursday, 


Friday, 


Saturday, 
Monday, 


Tuesday 


Wednesday, 


fAt  Westminster.— 
Causes,  Further  Di- 
rection«».  ^Petitions 
9  'I  byConsent ;  &  Caus> 
cs.  Further  Direc- 
tions, &  Exceptions 
in  theGeneralPaper. 

Nov.  10^  At  Westminster.  — 

12  I    Causes,  FurtherDi- 

13  >  rections,   and  Ex-^ 

14  ccptio&s  in  the  Ge- 
ld J    neral  Paperk 

At  Wcytufidnster.  — 
Causes,'  Further  Di- 
rections, &  Petitions 
16'{  by  Consent  ;&  Caus- 
es, Farther  Direc- 
tions, &  Exceptions 
in  theGeueralraper. 

IT)  At  Westmin^er. — 

19  I    Causes,  Further  Di- 

20  >  rections,    and    Ex- 

21  I    ceptions  in  the  Ge- 

22  J    neral  Paper. 

'"At  Westminster. — 
Causes,  Further  Di- 
rections, &  Petitions 

23  -{  by  Consent ;  &  Caus- 
es, Further  Direc- 
tions, &  Exceptions 
in  theGeueralraper. 

fAt  Westminster.— 

24  I    Causes,  Further Di* 
n/.<    rections,    and  Ex- 
ceptions, in  the  Ge- ' 
neral  Paper. 

fAt  the  Rolls.  — At 
oy  J    lOo'Clock,  to  swear 
1    in   Solicitors,    and 
L  General  Petitions. 

og  S  At  the  Rolls.— 
(   Short  Causes. 
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Thursday.  29  f^^ *^|.^j'?"T?'*"'" 

And  on  the  subsequent  J    f^  ^"^^^^  ^/f^^" 

Days,    tm    the    lasti    tions,  &  Exceptions 

ggj^  la  the  General  Pa- 

L  per. 

On  the  day  after  the  last  Seal  at  the  Rolls, 
on  Petitions. 

Causes,  Further  Directions,  and  Petitions, 
by  Consent,  will  be  heard  every  Friday  during 
the  Seals. 


The  Sittings  at  Westminster  will  be  in 
his  Honor's  new  Court. 

l^he  entrance  faces  Saint  Margaret* s  Church. 

*•*  The  Sittings  of  the  Lord  Cranrellor 
and  Vice  Chancellor  were  stated.  Vol.  IV, 
p.  249. 
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REGULATION8  FOR  TBB  ENTRY  AND 
TRIAL  OF  CAUSES  IN  THE  EXCHE- 
QUER OF  PLEAS. 


Afhhtteimas  Terni,  1832. 

The  enCiT  of  oiuses  closes  two  days  before 
tke  sitting^  'duf,  for  which  the  causes  are  to  be 
entered  at  8  m  the  evening.  But  when  the 
a»i6ng  day  is  <mMonday»  the  entry  closes  on  the 
prenoua  Fr^y.  For  Tuesday,  on  the  pre- 
Tious  Saturda)^. 

Both  d^en^^v^  undefended  causes  will 
be  tried  in  Terw* 

No  Special  Jury  Causes  will  be  tried  in 
Term. 

The  Marshal  and  Associate's  Office,  No.  4, 
Ring's  Bench  Walk,  Temple,  will  be  open 
from  1 1  till  3,  and  from  6  to  8 

There  are  47  Remanets  in  London,  including 
13  Special  Jurieft;  and  12  Remanets  in  Mid- 
dlesex. 


ANSWBRS  TO  QUERIES. 


lafo  of  pro^erts  sntr  Cottftq^mdns. 

COPTHOLD. — ^ADMISSIO^.      VOL.  IV.  P.  399. 

A  custom  generally  prevails,  in  almost  erery 
manor,  that  whenever  any  copyhold  property 
becomes  Teated  in  the  heir  by  descent, .tk  fine 
becomes  payable  to  the  lord,  which  if  the  heir 
docs  not  psy  and  get  admiiiedf  the  lord,  after 
tbe  usual  jprodhunations,  may  seize  the  land, 
and  take  it  into  his  own  possession ;  conse- 
quently it  is  necessary  that  the  heir  at  law  of 
A.  B.  should  be  admitted,  and  pay  the  fines, 
on  the  decease  of  his  brother  and  nephew.  As 
to  the  widow's  free  bench,  if  the  custom  of  the 
manor  sanetioits  it,  at  fine  is  payable  on  her 
admittance ;  but-  in  some  manors,  no  fine  is 
due  upon  suck  admission.  T.  T.  P. 


nOWER.— MaRTGAGE.      VOL.  IV.  P.  415. 

The  cases  and  references  cited  by  your  cor- 
respondents G.  R.  F.  and  E.  M.  are  not  appli- 
cable to  the  (luery  in  point ;  the  ai^tho^itics 
which  they  adnuce,  relate  to  instances  where  a 
feme  coeeri  jo\n%  her  husband  in  levying  a  fine 
to  bar  her  dower  on  a  mortgage  of  his  estate, 
wkich  while  ed'Mn^  is  made  the  subject  of  a 
contract  with  a  purchaser,  whether  such  pur- 
chaser can  insist  on  the  mortgagor  levying 
another  fine :  but  in  the  present  case, '  the 
mortgagee  re-conveyed  directly  to  the  mort- 
gagor, whereby  the  equitable  estate  became 
merged  in  the  legal,  which  consequeutlv  re- 
stores j4.*4  wife's  title  to  dower.  m. 


lain  of  ftanlfliicli  anir  Cetiasit 

NOTICE  TO  QUIT.     YO&.  rv.  P.  416. 

Tlie  legal  estate  being  vested  in  C,  the 
mortgagee,  B.  is,  of  course,  in  the  eyes  of  the 
law,  considered  as  tenant  to  C.,  ana  J.  could 
not  enter  into  any  contract  with  B ,  without 
the  consent  of  C ;  but  although  the  mortgagee 
can  at  law  make  a  valid  lease,  or  contract  of 
any  description,  with  the  tenant  of  the  mort- 
gagor, yet  such  lease  or  contract  will  not  in 
equity  bind  the  mortgagor;  where  therefore 
lands  or  premises  are  mortgaged,  or  any  con- 
tract or  agreement  is  entered  into  with  the 
tenant  or  occupier  of  such  premises,  both  tne 
mortgagor  and  mortgagee  should  be  made  a 
party  thereto.  I  conceive,  in  the  present  case, 
that  there  being  no  agreement,  or  at  least  only 
^  parol  one,  it  would  be  advisable  for  the  tenant 
to  give  notice  to  quit,  to  both  ^.  and  ^.jointly* 

H.  B.A. 


TRBSSASS.      VOL.  IV.  P.  416. 

In  most  leases,  especially  in  farming  ones, 
a  power  is  introduced  wmch  authorizes  the  * 
lessor  to  enter  the  .land  and  premises,  for  the 
purpose  of  seeing  what  necessary  reparations 
may  be  wanting ;  but  in  the  absence  of  such, 
proviso,  I  consider,  according  to  law,  a  land- 
lord would  have  no  more  right  to  trespass 
Upon  the  premises  of  his  tenant  than  a  stran- 
l^er,  ^vithoSit  the  consent  of  his  tenant :  but  in 
eqti^ty,  it  is  certainly  reasonable  and  proper 
that  a  landlord  should  have  saoh .  privilege ; 
por  do  I  think  any  tenant  could  aupport  aa . 
fiction  against  a  landlord  for  such  trespass^, 
ivithout  sottie  injury  Was  sustained  by  his  te- 
nsmt,  for  such  infringement.'  H.  B.  A. 

Common  Eafa* 

ESCAPE.     VOL.  IV.  p.  416. 

It  b  stated  by  Mr.  Impey,  in  his  *'  Office 
of  Sheriff  and  Coroner,"  p.  164,  "  If  the  pri- 
son takes  fire,  by  means  whereof  the  prisoners 
escape,  this  shall  excuse  the  sherifi^  and  he 
may  plead  it.  3  E.  6.  66. 16.  Roll.  Abr.  808." 
I  apprehend  the  lock-up  house  of  a  sheriff's 
officer  would  be  held  to  be  a  "  Prison,"  and 
that  the  sheriff  would  be  excused  in  case  of -a 
fire.  J.  B.  F. 


QUERIES. 


Common  Eafn. 

STATUTE    OF   LIMITATIONB. 

Goods  are  sold  and  delivered  on  the  1st  Oct. 
1826.  No  subseouent  admission  of  the  debt. 
Will  a  writ  issuea  on  the  1st  Oct.  1832,  save 
the  Statute  of  Limitations  ?  R.  N. 


»BT-0FF. 


In  an  action  commenced  by  an  auctioneer 
against  a  purchaser,  for  the  price  of  goods  sold 
and  delivered  at  an  auction,  is  such  purchaser 
entitled  to  set  off  a  debt  dOe  to  him  from  the 
alleged  owner  of  the  goods  ? 

Mancuniensis. 


16 


Queries, 


FBMB  COVKBT. 

Can  a  married  woman,  wbo  has  lived  sepa- 
rately from  her  husband  some  years,  sue  in  ner 
own  name,  for  a  debt  due  to  her?  If  she 
must  sue  in  her  husband's  name,  and  the  mo- 
ney be  recovered,  to  whom  is  the  defendant 
bound  to  pay  the  money  ?  or  what  means  can 
be  used,  so  as  to  secure  the  same  ?  The  debtor 
is  aware  of  her  living  separate  from  her  hus- 
band. If  she  cannot  succeed  by  action,  would 
the  better  way  be  to  summon  tor  1/.  IBs,  SdJ 

C.  D.  E. 


ARREST. — LUNATIC. 

Can  a  lunatic,  confined  as  such  in  an  asy* 
lum,  be  arrested  for  a  debt  at  common  law  ? 
And  is  the  person  or  keeper,  under  whose 
protection  he  is,  justified  in  detaining  him  in 
his  custody,  after  the  sherifPs  officer  has  made 
lus  caption  ?  And  if  a  lunatic  may  be  arrested 
for  debt,  is  the  sheriflTs  officer  justified  (he 
knowing  that  the  lunatic  is  within  the  asylum) 
in  searcliing  for  him,  in  case  of  a  refusal  to 
allow  the  lunatic  to  be  seen  by  him  ? 

T.  B. 


EaSu  0f  attorney  tf. 

LIABILITY   FOR  DEEDS. 

Can  an  attorney  plead  tiie  Statute  of  Limita- 
tions to  an  action  of  trover,  commenced  against 
lum-  for  reeovery  of  titie  deeds  professionallv 
entrusted  to  him  twelve  years  ago,  and  which 
he  appears  to  have  subsequentiy  lost  ?  and  if 
so,  has  the  client  no  other  remedy  agunst  him 
to  obtain  satisfaction  ?  R.  N. 


MOBTOAGE. — ANNUITY. 

A.  mortgages  his  estate  to  B.  in  fee  for 
2000/.  He  afterwards  settles  the  estate  upon 
€.,  for  securing  100/.  per  annum,  upon  certain 
contingencies,  without  mentioning  or  giving 
notice  of  his  prior  incumbrance.  j4.  conveys 
the  equity  of  redemption  to  />.,  who  pays  off 
the  2000/.,  and  afterwards  mortgages  the  es- 
tate for  3000/.  The  contingencies  having 
taken  place,  C,  is  entitled  to  the  100/.  a  year. 
Has  he  any,  and  if  so,  what  means  of  recover- 
ing the  money  ?  R.  N. 


glad,  however,  if  any  of  your;  correspondents 
could  refer  me  to  a  case  in  point. 

MaNCUNIBN8I9. 


VENDOR  AND  PURCHASER. 

Where  there  is  a  trust  for  sale,  and  the  ces- 
tuis  que  trust  are  infants,  or  otherwise  inca- 
pacitated from  joining  in  the  conveyance,  can 
the  purchaser,  in  the  absence  of  any  clause  for 
that  purpose,  safely  rely  on  the  receipt  of  the 
trustees  for  his  discharge,  without  the  prior 
sanction  of  a  Court  of  Equity  ? 


'  »■ 


^aax  lofDtf. 


SETTLEMENT. 


A  child  under  twenty-one,  residing  with  her 
father  and  mother,  and  having  gained  no  set- 
tlement in  her  own  right,  or  in  other  words, 
not  being  emancipated,  becomes  ill,  and  the 
father  and  mother  are  unable  to  give  her  any 
assistance.  Who  should  applv  to  the  parish 
where  they  happen  to  reside,  tor  assistance — 
the  child  or  her  parents  ?  And  have  tiie  ma- 
gistrates any  power  to  pass  the  chiid  to  the 
parish  of  the  parents,  like  a  person  who  has 
gained  a  settiement  in  his  own  right  i 

A  Subscriber. 


Eato  of  (^Itdiawi* 

reform  act. — NOTICES   OF  OBJECTION. 

Where  /4.  B,,  an  overseer,  resides  in  one 
part  of  a  dwelling  house,  the  other  part  where- 
of being  occupied  by  C.  />.,  and  there  bemg 
only  one  entrance  door ;  E,  F»  goes  to-  the 
house  at  a  late  hour  on  the  25th  Sept.,  to 
serve  notices  of  objections  on  die  o^-ersecr, 
and  on  knocking  at  the  outor  door,  is  attended 
by  C.  />.,  who  states  that  the  overseer  has  re- 
tired to  bed,  whereupon  the  notices  are  deli- 
vered to  C,  />.,  who  on  the  following  morning' 
hands  them  to  j4,  B.,  the  overseer.  Is  the 
ser^'ice  legal?  and  is  the  overseer  bound  to 
publish  hU  list  ?  T.  M.  J. 


LEASE. — STAMP. 

It  was  formerly  held,  that  a  lease  for  years, 
in  consideration  of  a  sum  certidn,  and  at  a 
pepper-corn  rent,  was  not  a  conveyance,  and 
consequentiy  did  not  reauire  an  ad  valorem 
stamp.  See  Roe  v.  ChenhalU,  4  M.  &  S.  2.1 
Under  the  65  G.  3.  c.  184,  it  appears  clear 
such  stamp  would  be  required.    I  should  be 


lotD  of  ijuttrlnrtr  asOr  Q^niant 

FIXTURES. 

Can  the  executor  of  a  tenant  in  fee  establish 
a  rii(ht,  as  against  his  heir,  to  fixtures  set  up 
for  ornament  or  domestic  coiivenieiR*e  ?  and 
is  not  the  law  in  this  respect  more  favorable 
to  the  devisee  than  the  heir  of  the  testator,  as 
in  the  analogous  case  of  emblements  ? 


DISTRESS. 


Can  a  mortgagee  distrain  for  rent  due  upmi 
a  lease  made  o/tcr  the  mortgage  ? 


Mancuniensis. 
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Quod  miigis  ad  not 


Pertinett  et  newire  malum  est,  agitamna.*' 

HORAT. 


JUDICIAL  CHARACTERS. 
No.  VII. 


A  mMOIE  OF  LOBD  TBITTBBDBN. 

It  haa  not  yet  been  our  duty  to  record  the 
death  of  a  Judge  so  eminent  as  the  late 
Chief  Justice  of  the  King's  Bench.  We 
shall  first  mention  the  particulars  that  have 
come  to  our  knowledge  respecting  him,  and 
then  endeavour  to  give  some  estimate  of  his 
qualifications  for  this  important  office,  which 
he  held  for  so  many  years. 

The  history  of  his  life,  like  that  of  most 
lawyexB,  is  soon  told.  He  was  bom  on 
the  7th  of  October,  1762,  we  believe,  at 
Canterbury.  His  parents  were  of  very 
hmnble  origin,  and  his  &ther  pursued  the 
tzade  of  a  barber  in  that  town.  Lord  Ten- 
tenlen  thus  adds  another  to  the  long  list 
of  eminent  Judget  who  have  nsen  firom  the 
bwest  rank  of  society — a  circumstance,  as 
we  think,  much  more  to  be  recorded  to  his 
honour  than  a  title  to  the  proudest  escut- 
cheon. He  never  displayed  any  fiadse 
abame  on  this  subject  himself,  or  imwilling- 
nett  to  remember  his  own  parentage ;  and 
we  have  been  told  that  very  recently,  being 
at  Canterbury  with  his  eldest  son  (now 
Lord  Tenterden),  he  visited  the  former  in- 
agnificant  dwelling  of  his  father, — a  small 
house  near  the  Cathedral  gate-way, — in 
company  with  his  son,  to  whom  he  shewed 
It  with  evident  sada&ction.  His  early  abil- 
ity and  quickness  induced  his  father  to 
Buike  every  exertion  to  give  him  a  suitable 
cdncadon,  and  he  was  sent  to  the  Gram- 
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mar-School  at  Canterbury,  where  he  receiv* 
ed  his  early  education,  and  where  it  is  a 
curious  fact  that  his  future  clerk  was  his 
school-fellow.  After  remaining  here  for 
the  usual  period,  he  was  sent  by  the  foun* 
dation  to  Corpus  Christi  College,  Oxford, 
where  his  talents  and  learning  soon  mani- 
fested themselves.  In  1784  he  obtained 
the  Chancellor's  prize  for  his  verses  entitled 
"  Ofobus  Aerostaticus,"  and  in  1786,  for 
an  essay  on  *'  The  Use  and  Abuse  of  Sa- 
tire." And  he  was  soon  after  appointed  a 
Fellow  and  Tutor  of  that  college.  He  re- 
mained at  the  university  rather  longer  than 
usual,  but  was  at  last  induced  to  turn  his 
attention  to  the  study  of  the  law,  and  en- 
tered aooordingly  at  die  Inner  Temple. 

Once  entered,  he  undertook  the  study  of 
his  profession  with  the  most  steady  and  in- 
dustrious perseverance,  and  thus  acquired 
those  vast  stores  of  1^^  learning  and  infor- 
mation which  he  afterwards  displayed,  both 
at  the  Bar  and  on  the  Bench.  On  being 
called  to  the  Bar  he  joined  the  Oxford  cir- 
cuit, where  he  is  still  well  remembered. 
He  very  soon  became  extensively  employed 
as  a  junior  counsel,  and  was  as  much 
sou^t  for  as  such  as  any  great  leader  of  the 
day  was  as  senior  counsel,  his  judgment, 
leaniing,  and  reputation,  being  eminently 
serviceable  in  this  capacity,  notwithstanding 
lus  powers  of  oratory,  altiiough  respectable^ 
were  hardly  sufficient  to  command  very 
great  attention  in  addressing  a  jury.  His 
opinions  were  also  much  sought  after ;  and 
altogether,  his  practice  was  probrf>ly  as 
considexable  as  that  of  any  man  of  his  day, 
and  his  income  proportionably  large,  aver- 
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aging,  as  we  have  heard,  about  10,000/.  a 
year.  He  had  early  acqmred  the  friendship 
and  good  services  of  Mr,  Justice  BuUer,  and 
he  subsequently  obtained  the  still  more  va- 
luable favour  of  Lord  Ellenborough.  He 
was  taken  up  as  junior  by  Government  in 
most  of  the  public  prosecutions  which  oc- 
curred in  his  day,  but  never  obtained  a  silk 
gown,  he  having,  we  believe,  declined  that 
distinction. 

His  fitness  for  the  Bench,  from  his  learn- 
ing and  discrimination,  had  been  soon  re- 
marked; and  in  Michaelmas  Term,  1816, 
he  was  created  a  Puisne  Judge  of  the  Ck)urt 
of  Common  Pleas,  in  the  place  of  Mr.  Jus- 
tice Heath,  but  was  in  the  following  Easter 
Term  removed  to  the  Court  of  King's 
Bench,  taking  the  seat  vacated  by  Mr.  Jus- 
tice Le  Blanc.  His  appointment  fiilly  jus- 
tified the  opinion  entertained  of  his  fitness 
for  his  office;  and  on  the  death  of  Lord 
Ellenborough,  Chief  Justice  of  the  King's 
Bench,  he  was  considered  to  be  the  best 
isuccessor  that  could  be  found  to  ttiat  emi- 
nent Judge.  In  this  situation  he  remained 
until  his  death,  on  the  4th  of  the  present 
month,  in  the  seventy-second  year  of  his 
age.  He  had  been  for  a  considerable  period 
in  a  declining  state  of  health ;  but  his  sense 
of  duty,  and  his  inclination  for  bis  judicial 
labours,  induced  him  to  continue  in  his  si- 
tuation. Very  considerable  symptoms  of 
decay  might  however  latterly  be  observed. 
He  died,  as  perhaps  he  would  have  inriied, 
in  the  discharge  of  his  duties,  having  un- 
dertaken the  principal  situation  in  the  late 
commission  at  Bristol.  The  fiitigne  of  this 
unquestionably  hastened  his  death.  He 
was  observed  to  be  ill  at  tiie  cloae  of  the 
first  day  ;  on  the  second  his  illness  increas- 
ed, and  he  was  soon  afterwards  conveyed 
to  London.  How  present  the  scene  he  had 
just  left  was  to  his  mind  in  his  last  illness, 
is  shewn  by  a  angular  aneodote  respecting 
his  death,  which  we  have  heard  from  un- 
questionable autiiority,  and  affords  a  new 
instance  of  "  the  ruling  passion  strong  in 
death.''  He  had  been  sinking  the  whcde 
of  the  night  before  he  died,  but  had  gener- 
raUy  retained  his  faculties.  Towards 
morning  he  became  restiess  and  sli^t- 
ly  delirious ;  all  at  once  he  sat  up  in  his 
bed,  and  with  a  motion  of  his  band  as  if 
dipping  a  pen  in  the  inkstand,  as  he  had 
been  accustomed  to  do  on  the  Bendi, 
said  distinctly,  "  Gentiemen  of  the  Jury, 
you  are  discharged.''  He  then  fell  back 
on  his  bed,  and  almost  immediatdy  expir- 
ed. 

In  April,  1827,  Lord  Tenterden  was  ere- 


ated  a  Peer  of  the  Realm,  by  the  tide  of 

Baron  Tenterden  of  Hendon  in  the  county 
of  Middlesex ;  having  once  or  twice  before 
refused  the  honour,  for  which  we  have 
heard  various  reasons  given.  He  was  dis- 
tinguished as  on  author,  faofing  in  the  year 
1802  published  "  A  Treatise  on  the  Uw 
relative  to  Merchant-ships  and  Seamen," 
which  is  the  standard  work  on  the  subject* 
and  is  well  worthy  of  its  author.  It  has 
reached.five  editions^  the  last  of  which  waa 
edited  by  his  eldest  son,  in  1827. 

Lord  Tenterden  was  mairied,  in  June, 
1795,  to  the  daughter  of  Mr.  Lamott,  a 
gentleman  residing  at  Basilden  in  Berkshire, 
by  whom  he  has  left  two  sons,  John  Hen- 
ry, the  present  Lord  Tenterden  and  his  late 
marohall  and  associate,  and  Charles  a  lieu- 
tenant of  dragoons,  and  also  two  daugh- 
ters. 

As  a  Judge,  he  possessed  many  very  con- 
spicuous qualities.  He  was  almost  equally 
distinguished  in  Banc  and  at  Nisi  Prius, 
In  Banc  his  vast  stores  of  information  ena- 
bled him  almost  without  effort  to  deal  with 
every  case  which  came  before  him.  His  know- 
ledge of  the  laws  of  property  was  very  consi- 
derable ;  his  only  heresy  being  that  relating 
to  the  presumed  surrender  of  terms,  whicl| 
however  he  recanted  before  his  death.  On 
cases  relating  to  Reading  and  Poor  Laws, 
he  was  generally  a  complete  master  of  the 
subject ;  but  in  those  connected  with  tiie 
great  rules  of  the  Common  Law,  he  had  no 
equal;  expounding  and  illustrating  the 
principles  of  the  subject  discussed  with  a 
learning,  clearness,  and  discrimination  ne- 
ver surpassed. 

At  nisiprius  he  seized  at  once  on  the 
real  difficulties  of  the  case,  struck  off  all 
collateral  issues  and  extraneous  matter,  and 
presented  the  point  in  dispute  in  a  concise 
and  intelligible  form  to  the  jury  for  their 
decidon.  He  met  and  ^decided,  without 
difiiculty,  any  point  wlucfa  arose  at  the 
trial ;  and  his  knowledge,  and  his  manner 
withal,  prevented,  in  general,  all  attempts 
to  raise  useless  or  idle  quibbles.  He  stop- 
ped at  once  all  unnecessary  dispute,  and  in 
doing  so  his  manner  was  occasionally  harsh  ; 
but  it  was  only  in  tiiis  way  that  he  was 
enabled  to  dispose  of  the  business  of  his 
Court,  with  such  satisfaction  to  the  profes- 
sion and  the  country.  Neither  can  it  be  said 
that  he  was  unkind  or  uncourteous ;  on  the 
contrary,  he  very  rarely  lost  his  temper,  and 
never  his  sense  of  the  propriety  and  dignity 
of  his  office.  Few  Judges  have  decided  so 
much  and  so  well ;  his  rulings  have  rarely 
been  disturbed;  and  what  he  has  himself 
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nid  of  Lord  EUenborough,  may  with  as 
great  justice  be  repeated  of  himself,  "  that 
the  wonder  is,  not  that  he  was  sometimes 
wrong,  but  that  he  was  so  often  right." 

With  his  character  as  a  politician  we 
have  nothing  to  do.  He  was  a  Tory  by 
education  and  feeling.  It  has  been  said,  he 
could  not  entirely  divest  himself  of  all  party 
spirit,  where  the  into'ests  of  the  Crown 
were  in  question.  His  leaning  was  unques- 
tionably in  favor  of  those  in  authority ;  but 
his  decisions  have  never  had  any  shade  of 
violence  cr  intemperance. 

As  a  legislator,  he  was  not  entirely  undis- 
tinguished. He  was  never  in  the  House  of 
Commons,  neither  was  he  an  active  law  re- 
former ;  but  since  he  has  been  in  the  House 
of  Lords,  he .  has  introduced  several  useful 
tnd  important  bills,  which  have  become  the 
law  of  the  land ;  most  of  which  have  been 
drawn  up  in  parauance  of  the  recommenda- 
tion of  the  Common  Law  Commissioners. 
Hie  chief  of  them  are  the  9  G.  4.  c.  14, 
far  the  alteration  of  the  Law,  as  to  the  Li- 
mitation of  Actions ;  the  9  G.  4,  c.  15,  to 
pierent  a  fiailiure  of  justice  by  reason  of  Va- 
nances  between  Records  and  Writings  pro- 
daoed  in  evidence  thereof;  the  1  W.  4.  c. 

3,  the  Act  for  the  Ameiidment  of  Sir  J. 
Scarlett's  Act ;  the  1  W.  4.  c.  21,  tlie  Man- 
ibauts  and  Prohibition  Act ;  the  I  W.  4.  c. 
22,  the  Interrogatories  Act ;  the  1  &  2  W. 

4.  c.  58,  the  Interpleader  Act ;  the  2  &  3 
W.  4.  c.  39,  the  Unifc^rmity  of  Process  Act ; 
aod  the  Pteecription  Acts,  the  2  &  3  W.  4. 
ec.  71  &  100 ;  and  some  other  less  import- 
ant acts. 


NOTES   ON   THE  NEW  RULES   OF 
MICHAELMAS  TERM. 


In  out  last  Number  we  were  enabled,  by  con- 
siderable effort,  to  present  our  readers  with  a 
complete  copy  of  the  New  Rules  formed  by 
^  Judges  for  the  purpose  of  carrying  into 
effect  the  provisions  of  the  Uniformity  of  Pro- 
cess Act,  2  &  3  W.  4.  c.  59.  Our  pages 
contained  the  first  copy  of  those  Rules  pre- 
sented to  the  public  in  a  printed  form.  It 
^  be  remembered,  they  were  made  under 
fee  authority  of  $  14  of  the  above  cited 
Act    Hie  words  of  that  section  are — 

*'  And  be  it  further  enacted,  that  it  shall 
iuid  ma)r  be  lawful  to  and  for  the  Judges  of 
t]ie  Kud  Courts,  and  they  are  required  from 
time  to  time,  to  make  all  such  General 
Rttlca  and  Orders  for  the  effectual  execution 
of  thii  Act,   and  of  the  intention  and  object 


hereof,  and  for  fixing  the  Costs  to  be  allowed 
for  and  in  respect  ot  the  matters  herein  con* 
tained  and  the  performance  thereof,  as  in 
their  judgment  8hall  l)e  deemed  necessary  or 
proper,  and  for  that  purpose  to  meet  as  soon 
as  conveniently  may  be  arter  the  passing  here- 
of." 

Various  other  rules  will  be  necessary  for 
the  complete  enforcement  of  the  Act,  and 
the  Judges  will  of  course  have  power  un- 
der the  recited  section  to  make  new  ones, 
or  to  amend  those  already  formed. 

The  language  of  the  first  rule  is, 

**  That  every  Writ  of  Summons,  Capias, 
and  Detainer,  shall  contain  the  names  of  all 
the  defendants,  if  more  than  one,  in  the  ac- 
tion, and  shall  not  contiun  the  name  or  namcf 
of  any  defendant  or  defendants  in  more  ac-' 
tions  than  one." 

From  this  it  will  appear  that  the  process 
imder  the  new  Act,  as  to  containing  the 
names  of  defendants  in  different  causes  of 
action,  is  placed  on  the  same  footing  as  the 
process  previously  in  use. 

The  next  rule  contains  directions  as  to 
the  amount  of  fees  to  be  charged  on  the 
various  descriptions  of  process  introduced 
by  this  Act. 
.  The  next  Rule  is  in  these  terms  t 

"  That  the  person  serving  a  Writ  of  Sum- 
mons shall,  within  three  days  at  least  after 
such  service,  indonte  on  such  Writ  the  day  of 
the  week  and  mouth  of  such  serrice,  otherwise 
the  phuntiff  shall  not  l)e  at  liberty  to  enter  an 
appearance  for  the  defendant  according  to  the 
statute ;  and  every  Affidavit  upon  which  such 
an  appearance  shall  be  entered  shall  men- 
tion the  day  on  which  such  indorsement  was 
made." 

This  rule  is  in  furtherance  of  §  1  of  the 
Act.  That  section  provided  that  "  the 
person  serving  the  summons  shall  and  is 
hereby  required  to  indorse  on  the  Writ  the 
day  of  the  month  and  week  of  the  service 
thereof;"  but  did  not  direct  within  what 
period  the  indorsement  was  to  be  made. 
This  rule,  it  will  be  seen,  may  very  easily 
be  evaded,  if  those  who  make  the  affidavit 
previous  to  entering  an  appearance  for  the 
defendant,  are  not  scrupulous  as  to  mis- 
statement. It  would  be  almost  impossible 
to  obtain  a  conviction  for  perjury  assigned 
on  such  a  mis-statement.  No  provision  is 
made  in  the  Act,  or  in  this  Rule,  as  to  the 
form  of  the  affidavit  to  be  made  in  order  to 
entitle  a  plaintiff  to  enter  the  appearance 
contemplated  by  §  2.  That  will  of  course 
form  the  subject  of  some  future  rule. 

The  next  rule  provides — 

**  That  the  Sheriff  or  other  officer  or  per- 
son to  whom  any  Writ  of  Capias  shall  be  di- 
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rected,  or  who  shall  have  the  execution  and 
ratum  thereof,  shall  within  ^six  days  at  the 
least  after  the  execution  thereof,  whether  by 
service  or  arrest,  indorse  on  such  Writ  the 
true  day  of  the  execution  thereof;  and  in 
default  thereof,  shall  be  liable  in  a  summary 
way  to  make  such  compensation  for  any  da- 
majafe  which  may  result  from  his  neglect,  as 
the  Court  or  a  Judge  shall  direct." 

-  This  rule  is  for  the  purpose  of  carrying 
into  effect  part  of  the  provisions  of  §  4. 
That  section  directed  the  above  indorsement 
to  be  made,  but  was  silent  as  to  the  time 
within  which  it  was  to  be  made.  The 
summary  mode  of  enforcing  compensation, 
here  mentioned,  is  perfectly  new.  As 
Writs  issued  under  the  authority  of  this  Act 
may  be  in  force  for  four  monthis,  according 
to  §  10,  it  will  be  important  for  plaintiffs 
to  keep  in  view  the  provisions  of  415,  which 
empower  the  Courts  to  make  Rules  and 
Orders  for  tiie  return  of  writs,  either  in 
tenn  or  vacation. 

The  following  Rule  recognizes  and  ren* 
ders  applicable  to  all  writs  and  copies  of 
them  issued  under  the  authority  of  tlus  Act, 
ilute  2  of  Hilary  Term,  1832.  That  Rule, 
it  will  be  remembered,  directs  that  the 
amount  of  debt  and  costs  demanded  by 
plaintiffs  shall  be  endorsed  upon  the  back 
c(f  all  process.  That  Rule  has  been  holden 
by  Mr.  J.  Taunion^  in  the  case  of  Ryley  v« 
Boissomas,  in  last  Easter  Term,  to  be  com- 
pulsory, and  not  merely  directory.  From 
analogy  to  this  decision,  it  is  conceived  that 
all  the  Rules,  on  which  we  are  now  ob- 
sserving,  will  be  considered  as  compulsory, 
and  not  merely  directory,  where  tiiey  re- 
quire any  indorsement  to  be  made  on  pro- 
t^ess. 

In  the  case  of  LeweUin  vt  Norton,*^  it 
was  decided,  that  a  bill  against  an  attor- 
ney was  not  "  process  "  within  the  mean- 
ing of  the  Rule  of  H.  T.  2.  W.  4 ;  and 
therefore,  that  such  an  indorsement  as  was 
provided  by  that  Rule,  need  not  be  placed 
on  a  bill  issued  against  an  attorney.  As, 
however,  the  first  section  of  the  new  Act 
makes  the  Summons  the  mode  of  commen- 
<ung  personal  actions  against  all  persons, 
whether  "  entitled  to  the  privil^e  of  the 
Court  wherein  such  action  shall  be  brought, 
tnr  of  any  other  Court  ;'*  and  as  this  new 
Rule  extends  the  above  cited  Rule  of  H.  T. 
to  sol  writs  and  copies  of  writs  issued  un- 
der the  authority  of  this  Act,  such  indorse- 
ments must  now  be  made  on  all  proceed- 
ings against  attome3r8  as  well  as  other  per- 
sons. 


»  1  Dowl.  Prac.  Rep.  416. 


The  next  Rule  is  in  tliese  tenns-^ 

"  That  any  j4liai  or  /»/»ri>f  Writ  of  Sum- 
mons, if  the  plaintiff  shall  think  it  desirable, 
be  issued  into  another  county^  and  any  jUms 
or  Pluries  Writ  of  Capias  may  be  directed  to 
the  sheriff  of  any  other  county ;  the  plaintiff 
in  such  case  upon  the  Alias  or  Piuries  Writ  of 
Summons  describing  the  defendant  as  late  of 
the  nlace  of  which  he  was  described  in  the 
first  Writ  of  Sammons,  and  upon  the  Alias  or 
Piuries  Writ  of  Capias  referring  to  the  pre- 
ceding Writ  or  Writs,  as  directed  to  the  She- 
riff to  whom  they  were  in  fact  directed." 

Power  to  continue  writs  by  nlias   and 
piuries,   is  given  by  sect.  10.     Here  it  is 
right  to  observe,  that  a  question  of  some 
difiiculty  has  arisen  in  the  minds  of  various 
practitioners,    and  of  the  officers  of  the 
Courts,  as  to  the  mode  of  oontiliuing  Writs 
issued  before  the  present  Act  came  into 
operation.     This  Act  haviiig  been  passed 
to  provide  for  the  commencement,   and  not 
the  continuation  of  actions,   and  not  com- 
ing into  operation  until  the  first  day  of  the 
present  term,  it  was  conceived  that  those 
writs  which  were  issued  before  the  first  day 
of  the  present  term,  could  not  be  continued 
by  writs  issued  under  the  authority  of  thia 
Act.     An  application  baring  been  made  to 
the  Judges  of  the  Court  of  King's  Bench,  to 
request  that  they  would  order  their  officers  to 
issue  writs  according  to  the  old  practice  for 
the  continuation  of  writs  issued  before  the 
first  day  of  the  present  term,  the  Court  di- 
rected tiiat  an  order  to  tiiat  effect  should 
be  made.      It  also  expressed  an  opinion » 
that  the  new  process  would  not  be  a  good 
continuation  of  writs  issued  previous  to  Uiia 
Act  coming  into  operation.     With  respect 
to  continuing  Writs  issued  under  the  au- 
thority of  this  Act  for  die  purpose  of  saving 
the  Statute  of  Limitations,  it  will  be  im- 
portant always  to  keep  in  riew  t^e  direc- 
tions contained  in  tiie  proviso   of  §   10. 
The  words  are,  '*  prorided  always  that  no 
first  Writ  shall  be  available  to  prevent  the 
operation  of  any  statute  whereby  the  time 
for  the  commencement  of  the  action  may- 
be limited,  unless  the  defendant  shall  be 
arrested   thereon   or  served  therewith,  or 
proceedings  to  or  towards   outlawry  shall 
be  had  thereupon,  or  unless  such  Writ,  and 
every  Writ,  if  any,  issued  in  continuatioa 
of  a  preceding  Writ,   shall  be  returned  non 
est  inventus,  and  entered  of  record  within 
one  calendUu-  month  next  after  the  expira- 
tion thereof,  including  the  day  of  such  ex- 
piration, and  unless  every  Writ  issued  in 
continuation  of  a  preceding  Writ  shall  be 
issued  within  one  such  calendar  month  after 
the  expiration  of  the  preceding  Writ,  and 
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dmU  contain  a  memorandum  indorsed  there- 
on or  subaciibed  thereto,  specifying  the 
day  of  the  date  of  the  first  Writ ;  and  return 
to  be  made  in  bailabh;  process  by  the  she- 
riff or  other  officer  to  whom  the  Writs  shall 
be  directed,  or  his  successor  in  office,  and 
in  process  not  bailable,  by  the  plaintiff,  or 
his  attorney  suing  out  the  same,  as  the  case 
may  be."  •*  Keeping  in  mind  ^e  decision 
of  the  King's  Bench  above  mentioned,  it 
would  appear  that  where  actions  have  been 
commenced  for  the  purpose  of  saving  the 
Statute  of  Limitations,  they  cannot  be  con- 
tinued by  issuing  Writs  under  the  present 
Act.  If  that  be  so,  then  it  should  seem 
that  irhere  the  action  has  been  commenced 
before  this  Act,  for  the  purpose  of  saving 
the  Statutes  of  Limitations,  the  provisions 
of  it  need  not  be  complied  with  as  to  the 
issuing  and  return  of  the  continuing  Writs : 
for  the  provisions  of  the  above  cited  section 
only  apply  to  the  newly  provided  Writs. 

The  following  rule  contains  the  forms  of 
Alias  and  Pktries  Summons  and*  CitpioBi. 

The  next  is  in  these  terms : 

"  That  in  every  writ  of  dtitring^tti  issued 
under  the  authority  of  the  said  act,  a  nun 
omftias  clause  may  be  introduced  by  the  plain- 
tiff; without  the  payment  of  any  additional  fee 
t>n  that  account/' 

According  to  the  former  practice,  an  ad- 
ditional fee  was  required  on  introducing  a 
non  omittas  clause  into  a  writ. 

As  this  Rule  refess  to  the  j^ocess  of  Dis- 
irimgas^  this  may  perhaps  be  the  most  pro- 
per place  to  introduce  some  observations  on 
the  construction  of  the  Act,  with  reference  to 
the  time  at  which  that  writ  is  to  be  issued. 

By  the  diird  section  it  is  provided, 

''That  in  case  it  shall  bemade  appear  by  affi- 
davit, to  the  satisfection  of  the  Court  out  of 
which  the  process  issued,  or,  in  vacation,  of 
any  Judge  of  either  of  the  sud  Courts,  that 
any  defendant  has  not  been  personallv  served 
with  any  such  writ  of  summons  as  herembefore 
mentioned,  and  has  not,  according  to  the  exi- 
gency thereof,  appeared  to  the  action,  and 
cannot  be  compelled  so  to  do  without  some 
more  efficacious  process:  then,  and  in  any 
such  case,  it  shall  be  la^vful  for  such  Court  or 
Judge  to  order  a  writ  of  Dutringas  to  be  issued, 
directed  to  the  sheriff  of  the  county  wherein 
the  dwelling-house  or  phice  of  abode  of  such 
defendant  shall  be  situate,  or  to  the  sheriff  of 
any  other  county,  or  to  any  other  officer,  to  be 
named  by  such  Court  or  Judge,  in  order  to 
compel  the  i^»pearance  of  such  defendant." 

Such  a  power  being  given  to  the  Court  or 
a  Judge,  on  the  applict^on  of  the  plaintiff, 
it  becomes  important  to  consider  how  many 
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attempts  to  serve  the  Summons  will  be  ne- 
cessary previous  to  obtaining  theDt^^rtn^of , 
and  how  soon  alter  those  attempts  that  writ 
will  be  iraued.     The  rules  already  made  by 
the  Judges  on  this  Act  are  silent  as  tp  ttuA 
question.     We  must  therefore  have  recourse 
to  the  provisions  of  the  Act  itself,  in  order  to 
determine  it.     By  §  10  it  is  enacted,  "  that 
no  writ  issued  by  authority  of  this  act  shaU 
be  in  force  for  more  than  four  calendar 
months  firom  the  day  of  the  date  thereof 
including  the  day  of  such  date."  Now,  when 
a  plaintiff  has  not  been  able  to  serve  a  der 
fendant,  and  a  defendant  haa  not  voluntarily 
appeared  to  the  writ,  is  the  plaintiff  to  wait 
until  the  expiration  of  four  (^endar.  months 
before  he  can  obtain  his  writ,  of  Distringas  ? 
or  can  he,  at  the  expiration  of  eight  days; 
make  application  for  such  a  writ  ?     Sec.  3 
does  not  state  at  what  time  the  application 
is  to  be  made.     By  the  form  of  summons  u^ 
the  Schedule  to  the  Act,  notice  is  given  tQ 
the  defendant,  that  if  he  does  not  appear 
in  eight  days  after  service  of  the  writ,  th^ 
plaintiff  may  enter  an  appearance  for  him. 
It  might  appear  from  this,  and  from  the 
language  of  sec.  3,  "  according  to  the  exi- 
gency thereof,"  as  the  exigency  of  the  writ 
commences  the  moment  it  is  issued,  that  th^ 
plaintiff  having  made  attempts  satisfactory 
to  the  minds  of  the  Court  or  Judge,   he 
should  be  at  liberty  to  issue  his  Distringas, 
without  waiting  until  the  expiration  of  four 
months. 

But  although  a  plaintiff  might  be  at  li^ 
berty  to  enter  an  appearance  fi)r  a  defend- 
ant  who  had  been  summoned,  and  who 
therefore  had  received  notice  of  the  plain- 
tifTs  demand  against  him,  he  would  not 
therefore  be  at  liberty  to  issue  a  Distringas, 
previous  to  which  the  defendant  had,  in  fact» 
received  no  notice.  On  examining  the  lan- 
guage of  the  act  still  further,  the  necessary 
conclusion  seems  to  be,  that  the  plaintiff 
must  in  all  such,  cases  wait  until  the  expir- 
ation of  the  four  months.  Although  the  ex- 
igency of  a  writ  commences  as  soon  as  it  is 
issued,  yet  its  exigency  continues  so  long 
ae  it  is  in  force ;  and  as  it  is  in  force  foe 
four  months,  its  exigency  must  continue 
during  that  period.  But  it  is  only  where 
the  ddendant  has  not  appeared  to  the  ac^ 
tion  according  to  the  exigency  of  the  writ, 
that  the  Distringas  can  be  obtained.  There- 
fore, inasmuch  as  it  cannot  be  known  whe- 
ther a  defendant  will  appear,  according  to 
the  exigency  of  the  writ,  until  that  exigency 
has  expired,  and  it  does  not  expire  until  the 
end  of  four  months,  the  plaintiff  cannot  ob- 
tain liis  distringas  until  die  cud  of  that  pe- 
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riod.  That  the  exigency  of  tlie  writ  must 
be  considered  as  continuing  for  four  months 
is  clear,  from  its  being  in  the  power  of  the 
plaintiff  to  serve  it  during  that  period. 

One  effect  produced  by  the  introduction 
of  this  new  process  by  Distringas,  will  be  to 
enable  plaintiffs  to  compel  an  appearance  by 
clergymen,  who  have  no  lay  property.  Be- 
fore this  Act,  where  a  clergyman  had  no 
lay  property,  b.  Distringas  could  not  be  issued 
effectively  against  him  to  compel  an  appear- 
€ince,  and  therefore  the  plaintiff  might,  in 
Bnch  cases,  be  deprived  of  his  remedy,  since 
sequestration  only  follows  judgment.  But 
now,  as  the  writ  of  Distringas  may  be  "  di- 
rected to -the  sheriff  of  the  county  wherein 
the  dwelling-house  or  place  of  abode  of  such 
defendant  shall  be  situate,  or  to  the  sheriff 
of  any  other  county  "  &c.  the  appearance  of 
an  ecclesiastical  person  can  be  enforced; 
and  in  case  of  the  return  of  non  est  inventus 
«md  nulla  bona,  judgment  may  be  obtained 
i^alnst  him.  It  will  then  be  perfectly  easy 
for  the  plaintiff  to  issue  sequestration. 

The  next  Rule  provides — 

"  That  when  the  attorney  actually  suiuj^  out 
any  writ,  shall  sue  out  the  same  as  atrent  lor  an 
attorney  in  the  country,  the  name  and  place  of 
abode  of  such  attorney  in  the  country  shall  also 
be  indorsed  upon  the  said  writ." 

The  indorsement  provided  by  the  form  of 
Summons,  C(fly9U»  and  Detainer  only,  required 
the  indorsement  of  the  name  of  the  attorney 
actually  suing  out  the  writ,  lliis  Rule,  it 
will  be  seen,  does  not  apply  to  cases  where 
the  plaintiff's  attorney  appears  for  the  de- 
fendant, according  to  the  statute. 

The  following  Rule  is  in  these  terms : 

**  That  if  the  plaintiff  or  his  attorney  shall 
omit  to  insert  in  or  indorse  on  any  writ  or 
copy  thereof,  any  of  the  matters  required  by 
the  i^aid  act  to  be  by  hun  inserted  therein  or 
indorsed  thereon,  such  writ  or  copy  thereof 
(ihall  not,  on  that  account,  be  hela  void,  but 
may  lie  set  aside  as  irregular,  upon  application 
to  lie  made  to  the  Court  out  of  which  the  same 
shall  issue,  or  to  any  Judge. 

lliis  Rule  was  necessary  to  protect  per- 
sons acting  under  Writ8,[which  might  after- 
wards turn  out  to  be  informal. 

ITie  next  Rule  contains  certain  provisions 
as  to  declaring.  The  terms  of  it  are  as 
follows : 

*'  That  upon  all  Writs  of  Capias,  where  the 
defendant  snail  not  be  in  actual  custody,  the 
plaintiff,  at  the  expiration  of  ei^ht  days  after 
tlie  execution  of  the  Writ,  inclusive  of  the  day 
of  such  execution,  shall  be  at  liberty  to  declare 
f/e  hen^  esse,  in  case  special  bail  shall  nol  have 
been  perfected.   And  if  there  be  several  defen- 


dants, and  one  or  more  of  them  sbalf  bate 
been  served  only,  and  not  arrested,  and  the 
defendant  or  defendants  so  served  shall  not 
have  entered  a  common  appearance,  the  plain- 
tiff shall  be  at  liberty  to  enter  a  common  ap- 
Eearance  for  him  or  them,  and  declare  against 
im  or  them  in  chief,  and  de  bene  esse  against 
the  defendant  or  defendants  who  shall  have 
been  arrested,  and  shall  not  haVe  perfected 
special  bail." 

This  Rule  is  for  the  inforcement  of  the 
provision  contained  in  §  4  of  the  Statute, 
which  enacts,  that  whoe  a  plaintiff  issues 
a  Capias  against  several  defendants,  be  or 
his  attorney  may  "  order  the  sheriff  or  other 
officer  to  whom  such  writ  shall  be  directed, 
to  arrest  one  or  more  only  of  the  defendants 
therein  named,  and  to  serve  a  copy  thereof 
on  one  or  more  of  the  others,  which  order 
shall  be  duly  obeyed  by  such  sheriff  or  other 
officer  or  person ;  and  such  service  shall  be 
of  the  same  force  and  effect  as  the  service 
of  the  Writ  of  Summons  hereinbefore  men- 
tioned, and  no  other." 

Previous  to  the  passing  of  this  Act,  where 
process  issued  against  two  defendants,  and 
one  of  them  absconded,  or  kept  out  of  the 
way,  the  plaintiff  was  obliged  to  proceed  to 
outlawry  against  him  before  he  could  go  on 
against  the  other.  Now  it  would  appear, 
that  in  such  a  case  a  plaintiff  might,  by 
having  recourse  to  the  provisions  of  §  3,  by 
Distringas,  obtain  judgment  agunst  both, 
without  being  driven  to  the  expensive  and 
dilatory  process  of  outlawry. 

The  next  Rule  is  in  these  words  : 

"  That  in  case  the  time  for  pleading  to  any 
declaration,  or  for  answering  any  pleadings, 
shall  not  have  expired  before  the  ICHh  day  of 
August  in  any  year,  the  party  called  upon  to 
plead,  reply,  kc.  shall  have  the  same  number 
of  days  for  l^at  purpose  after  the  24th  day  of 
October,  as  if  the  declaration  or  preceaine 
pleading  had  been  deckred  or  filed  on  the  24tk 
day  of  October ;  but  in  such  cases  it  shall  not 
be  necessary  to  have  a  second  rule  to  plead^ 
reply,  &c." 

This  rule  was  rendered  necessary  by  the 
last  proviso  contained  in  §  1 1  of  the  Act» 
which  directed  that ' '  no  declaration,  orplead- 
ing  after  declaration,  shall  be  delivered  be- 
tween the  lOtii  day  of  August,  and  tbt 
24th  day  of  October." 

The  following  Rule  is  in  these  terms : 

"  That  in  case  a  Jud^e  shall  have  made  an 
order  in  the  vacation,  tor  the  return  of  any 
Writ  issued  by  authority  of  the  said  Act,  or 
any  Writ  of  €a.  *».,  Fi,  F*t.,  w  Elegit,  on  any 
day  in  the  vacation,  and  such  order  shiall  have 
been  duljr  served,  but  obedience  shall  not  have 
been  paid  thereto,  and  the  same  shall  have 
been  made  a  Rule  of  Court  in  the  term  then 
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next  Mlontinatp  it  shtll-  not  be  ne€e88snr  to 
serve  such  Rule  of  Court,  or  to  make  any  n-eah 
demand  of  performance  thereon ;  but  an  at- 
tachment shall  Issue  forthwith  for  disobedience 
of  sueh  order,  whether  the  thing  required  by 
such  order  shall  or  shall  not  hare  been  done  in 
the  mean  time/' 

This  Rule  is  in  furtherance  of  $  15  of  the 
Act,  which  empowers  Judges  to  make  orders 
for  the  return  of  Writs  in  vacation,  with  the 
same  force  and  effect  as  Rules  of  Court,  al- 
though BO  attaohment  can  issue  for  dis- 
obedience thereto,  until  they  shall  be  made 
Rules  of  Court. 

Hie  following  is  the  next  Rule : 

"  That  if  any  attorney  shall  be  required  by 
the  smd  aot  to  dedare  that  any  Writ  of  Sum- 
mons, or  Writ  of  Capias,  upon  which  his  name 
tt  indorsed,  was  not  issued  by  him,  or  with  his 
authority  or  privity,  all  proceedin^j^  upon  the 
same  shall  be  stayed  until  further  order." 

By  §  17,  under  the  authority  of  which 
this  rule  is  finamed,  power  was  given  only 
to  discharge  defendants  who  were  arrested 
under  the  drcumstanees  described  in  this 
Rule,  on  filing  common  bail.  It  did  not  give 
power  to  stay  proceedings,  nor  did  it  apply 
to  serviceable  process.  The  section,  how- 
ever, applied  to  "  any  Writ  issued  by  au- 
thority of  this  Act."  It  would  therefore 
apply  to  Writs  of  Detainer,  as  well  as  other 
Writs ;  but  the  Rule,  it  will  be  seen,  does 
not  apply  to  such  Writs.  Yet  it  may  fre- 
quently be  of  great  importance  to  a  prisoner 
to  be  able  to  stay  proceedings,  under  the 
drcumstanees  stated  in  the  Rule.  The  Court, 
however,  it  is  conceived,  might  exercise 
such  a  discretion,  if  it  should  think  right, 
although  no  provision  has  been  made  to  that 
effect  by  the  Rule. 

The  following  Rule  provides  for  the  mode 
of  entitling  declarations  of  the  day  of  the 
month  and  year,  instead  of  the  term  of 
which  they  were  filed  or  delivered,  and  gives 
forms. 

Provisions  are  also  made  for  the  forms  of 
Ctpiae  and  Distringas  to  be  issued  into  the 
counties  palatine  of  Lancaster  and  Durham, 
No  forms  to  be  used  in  such  case  are  con- 
tained in  the  Act. 


hands  on  Tuesday,  was  coifed  and  sworn 

in  on  Wednesday,  sat  for  the  first  time  on 
Thursday,  and  is  now  Lord  Chief  Justice  of 
England.     Our  feelings  are  certainly  not 
unmixed  at  this  appointment.     Sir  Thomas 
Denman  has  had  few  private  enemies ;  he 
has  been  always  known  as  a  man  of  extra- 
ordinary honor,  uprightness,  and  political 
consistency;  he  has  adhered  to.hi3  party 
and  principles  through  good  and  evil  report ; 
he  has  resisted  temptations  which  have  been 
too  strong  for  most ;  he  deserves,  therefore, 
of  his  political  friends,  all  that  they   can 
give ;  and  it  is  alike  honorable  to  him  and 
to  them,  that  there  was  not  one  moment's 
unnecessary  delay  in  placing  him  where  he 
is.     At  the  same  time,  however,  that  we 
say  this,  we  cannot  but  add,  that  the  ap- 
pointment, while  it  has  been  admitted  as 
almost  necessary,  and  therefore  submitted 
to,  has  not  been  approved  by  the  large  bodj^ 
of  the  profession,  best  qualified  to  judge  of 
its  fitness.     The  present  Chief  Justice  has 
been  considered  less  eminent  as  a  lawyer, 
than  as  a  politician ;  he  was  not  much  em* 
ployed  before  he  was  created  Attorney- Ge-* 
nend,  and  since  he  has  filled  that  office  he 
has  not  been  successful  in  his  undertakings. 
It  is  but  fair,  however,  to  recollect,  that  his 
reputation  as  Common  Sexjeant  was  consi- 
dorable ;  that  he  has  always  had  a  character 
for  talents  of  no  ordinary  kind ;   that  his 
want  of  success  as  an  advocate  has  been 
attributed  to  his  candour  and  love  of  fair- 
ness—qualities which  will  add  to,   rather 
than  lessen,  his  reputation  on  the  bench. 
Let  us  moreover  hear  before  we  condemn, 
and  give  a. man  whom  all  must  respect  and 
admire,  on  some  accounts'  as  a  Judge,  full 
opportunity  of  acquiring  respect  and  admi- 
ration for  all   the   qualities   which  should 
be  conspicuous    in  the    Chief  Justice  of 
England. 


Me.  BENTHAM's  OBJECTIONS  TO  A 
PLURALITY  OF  JUDGES. 


THE  NEW  CHIEF  JUSTICE. 


Aui  doubt  as  to  the  successor  of  Lord  Ten- 
teiden  has  been  speedily  removed.  Sir 
Thomas  Denman,  the  late  Attorney- Gene- 
nl,  WIS  appointed  as  soon  as  it  was  poasi- 
Ue  for  him  to  receive  die  notification,  kissed 


Thk  last  Bill  of  the  Lord  Chancellor  '*  for 
the  Improvement  of  the  Administration  of 
Justice  in  the  High  Court  of  Chancery  in 
England,"  *  having,  for  two  of  its  objects, 
the  establishment  of  an  Equity  Court  of 
Appeal,  to  consist  of  four  Judges,  and  a 
Masters*  Court,  to  consist  of  four  Masters, 
we  deem  it  important  to  put  our  readers  in 
possession  of  the  late  Mr.  Bentham's  Ob- 

»  See  an  Analysis,  Vol  4.  p.  343;  and  see 
also  p.  369. 
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Mr.  Bentham's  Obfectiont  to  a  PlmUhf  of  Jtdgo$. 


jectioiiB  to  a  Pbtralit^  of  Judges.  We  ex- 
tract these  bbjections  from  a  pamphlet  pub- 
lished by  the  venerable  jurisconsult  not 
long  before  his  death,  to  which  he  gives  the 
tide  of  *'  Boa  Constrictor,  oliu  Helluo- 
Curiarum." 

He  first  quotes  part  of  the  Lord  Chan- 
cellor's speech,  in  which  his  Lordship  con- 
tended, that  there  were  two  or  three 
branches  of  Judicature  in  which  the  pre- 
sence of  three  Judges  was  infinitely  better 
than  that  of  one : 

1.  *'  First,  where  conflicting  facti  are  to  be 
discussed  or  conflicting  evidence*  to  be  heard ; 
a  Jury  is  perhaps  the  best  forum  for  such  a 
case ;  a  nngle  Judge  peihaps  the  worst :  but 
three  men^  with  minds  variousiy  cotutituted,  are 
much  more  likely  to  come  to  a  iati^factaty 
conclusion  than  a  single  individual. 

2.  "  The  next  is — ^where  anything  like  tUs- 
cretion  is  to  be  exercised,  either  in  awarding 
images  or  saying  what  costs  are  to  be  paic^ 
which  is  often  a  very  important  and  not  un- 
frequently  difficult  and  deucate  inqtdry,  as  too 
many  cases  are  brought  and  kept  up  merely 
for  the  sake  of  the  costs.  The  duty  of  the 
Judge  then  is  somewhat  like  that  of  assessing 
damages ;  and  in  the  exercise  of  such  discre- 
tion it  is  better  to  have  three  Judges  than  one. 

3.  '*  Last  of  all,  where  there  are  great  and 
difficult  and  important  points  of  taw  and  equity 
to  be  settled,  it  u  much  more  satisfactory  to 
suitors  and  to  the  profession  which  cultivates 
the  sciences,  to  have  thai  law  considered  and 
settled  by  more  Judges  than  one." 

In  opposition  to  this,  Mr.  Bentham  as- 
signed numerous  reasons,  which  he  classed 
under  no  less  than  twenty-two  heads ;  and 
we  give  tiiem  in  his  own  way, — although  it 
will  be  observed,  that  many  of  tiiem  might 
be  brought  under  a  single  sub- division. 
From  one  to  twelve,  he  treats  of  the  "  moral 
aptitude  "  of  a  Judge. 

1.  "  As  In  the  case  of  imv  other  functionary, 
so  in  that  of  a  Judge.  The  state  of  the  law 
being  given,— for  every  practical  purpose,  i4>- 
propriate  moral  aptitude  must  be  considered 
as  exactly  proportioned  to  the  strictness  of  his 
denendance  upon  public  opinion : 

2.  "  Singly-seated,  a  Judge  finds  not  any 
person,  on  wnom  he  can  shift  off  the  whole,  or 
any  part»  of  the  imputation,  of  a  mischievous 
exerdse  given  to  any  of  his  ftmctions.  Not  so, 
when  he  has  a  colleague. 

3.  "  No  person  does  he  find  to  share  with 
him  in  the  weight  of  that  odium. 

4.  "  No  persons  does  he  find  in  the  same 
dtuation  with  himself,  engaged  by  the  coiyunct 
ties  of  self-regarding  interest  and  sympathy,  to 
support  him  under  the  apprehension  of  it,  by 
the  encouragement  given  by  their  counte- 
nance. 

5.  "  He  has  it  not  in  his  power,  without 
committing  himselfy  to  give  to  an  indefensible 


exercise  made  of  his  fanclioas«  ho(fihe 
of  a  vote, — ^namely,  by  purposed  absent^ 
and  non-participation. 

6.  "He  finds  not,  in  the  same  situation  with 
himself,  any  person  to  share  with  him,  and  ia 
proportion  draw  off  from  him.  the  whole,  or 
any  part,  of  any  lot  of  approbation^  whether  on 
the  part  of  his  superior  officer,  or  the  public 
at  large,  that  may  come  to  be  attached  to 
estra  merit,  in  any  shape,  manifested,  on  the 
occasion  of  any  exercise  given  to  his  functions. 

7*  "  His  reputation  stands  altogether  upon 
the  ground  ofnis  actions.  He  finds  not  in  the 
same  situation,  any  person  to  help  him,  as 
numbers  help  one  another,  to  raise  a  schism  in 
the  public, — and,  by  the  mere  force  of  pre- 
judice— ^without  evidence,  or  in  spite  of  evi- 
dence, in  relation  to  specific  actions, — to  draw 
after  them  the  suffirages  of  the  uoreflecCing' 
part  of  it. 

8.  *'  Of  the  quality  correspondent  and  oppo* 
site  to  appropriate  moral  aptitude,  the  most 
mischievous  effect  is— disposition  to  exercise 
arbitrary  power.  But  that  which  constitutes 
arbitrary  nower  in  judicature  is — ^not  the  unity 
of  the  «fuage,  but  his  exemption  from  the  con- 
troul  of  a  superior, — from  the  obligation  of 
assigning  reasons  for  his  acts,— and  from  the 
superintending  scrutiny  of  the  public  eye. 

9.  '*  The  reproach  of  arbitrary  power  be- 
longs, on  all  the  above  accounts,  to  the  autho- 
rity of  many  Judges  especially  large  bodies  of 
Judges,  in  contradiBtinction  to  that  of  one, 

10.  "  The  circumstances,  which  render  plu- 
rality indispensable  in  sovereign  legiHlature,  do 
not  apply  to  judicature. 

11.  "So  many  seats,  so  many  sets  are  there, 
of  persons,  who,  by  communify  of  sinister  in* 
terest,  stand  engaged  to  secure  the  possessor 
of  the  situation  agmnst  responsibility  in  every 
shape,  for  delinquence  in  every  shape." 

He  then  proceeds  to  what  he  describes 
BB  "  intellectual  and  active  aptitude." 

12.  *'  In  a  singly-seated  Judge,  most  imei^ 
ligence  is  likely  to  ue  found,  in  so  far  as  intel- 
ligence b  the  nmit  of  exertion. 

13.  ''A  Judge,  by  bein^  single,  exerts  him- 
self the  more  from  his  seeing  no  resource  but 
in  his  own  powers. 

14.  *'  Hence,  only  in  the  case  of  a  singly- 
seated  functionary  can  promptitude,  or  say 
despatch,  be  maximized. 

15.  "  A  singly-seated  functionary  has  but 
one  opimon,  and  one  set  of  reasons,  to  give. 

1 6.  "  No  person's  opinion  has  he  to  wait  for. 
17-  ''  No  person  has  he  to  debate  with»  to 

gain  over,  or  to  quarrel  vrith. 

18.  "  No  person  has  he  to  put  unnecessary 
questions  to  him,— to  propose  unnecessary 
</^,— or  to  necessitate  useless  a^ommments. 

19.  ''All  the  advantages  that  can  be  ex- 
pected from  a  multiplicity  of  Judges,  may  be 
msured,  in  a  much  p'eater  dmee,  by  a  nu- 
merous auditory,  with  the  action  of  the 
whole  world  for  readers,  as  to  everythimff  in 
the  conduct  of  a  Judge,  that  any  men  think 
worth  their  notice;  and  any  advantage  that 


Mlteet  of  nmoB^ak^* 


S9 


,  eferbftTehrapeaedby  aeddentfrom  mdi 
mMplMty  ctti  tie  imputed  to  nothing  but  the 
ciMace  it  affords  for  publicitv. 

20.  **  The  advantaffea  oDtainable  from  a 
pUmiiip  of  heads,  independently  of  exertion, 
are  needed  in  no  more  than  a  snudl  number  of 
cases ;  and,  in  proportion  as  they  are  needed, 
may  be  had  by  the  help  of  Adttoeaiei  and  Courts 
of  Jppeni^  without  putting  Judges  more  than 
one  uto  the  same  court. 

21.  *'  79  nri<»r«— that  is  to  say,  to  persons 
having  buainess  at  the  office, — causes  of  <fe% 
aie.  In  a  large  proportion  of  the  number  of 
indindoal  cases,  to  a  greater  or  lesser  amount, 
causes  of  APyviMtf. 

22.  '*  If  tiiesf^  principles  be  just,  the  saving 
thervnll  produce  in  the  ejf pence  of  the  esta- 
bltshment  is  prodigious.  In  the  expence  at- 
tending the  collection  of  /omv— In  the  terms 
of  Umns  in  the  adjustment  of  most  other 
phos  of  economy  in  finance,  a  saving  of  a  few 
mnUi  per  cent,  is  thought  a  great  matter; 
kere  it  runs  to  humhretk  per  cent.,  and  the 
lean  saving  is  a  hundred.'' 

In  another  part  of  the  pamphlet,  which 
treats  of  the  Bankruptcy  Court,  Mr.  Ben- 
tfaam  enteiB  still  further  into  detail  in  favor 
of  "  Ha^/e-seatedness,"  in  opposition  to 
sMi^-seatedneas ;"  and  on  a  future  occasion 
we  may  revert  to  the  subject,  and  notice  the 
fother  reaaona  which  he  has  there  urged 
against  the  establishment  of  new  Courts  of 
four  Jadgea  each.  The  objection  on  the 
pert  of  the  suitor  to  an  increase  in  the  num- 
ber of  Judges,  is,  that  the  large  expences 
which  must  be  incurred  in  connexion  with 
the  new  Courts,  will  furnish  a  pretext  for 
continQing  the  exaction  of  heavy  fees  at 
each  stage  of  a  cause;  and  the  improve- 
ment in  paying  specific  salaries  to  the 
Judges  and  officers,  instead  of  remunerating 
them  by  fees,  affords  no  relief  to  the  suitor, 
because  the  same  fees  are  required  to  be 
paid  to  tlie  TVeasuiy  for  the  purpose  of  dis- 
charging oompensaticHis  and  expences.  We 
hope  tituLt,  at  the  sitting  of  the  next  Farlia- 
liament,  a  return  will  be  immediately  ob- 
tained of  all  the  fees  which  are  collected  by 
the  req)ectiTe  Courts  and  their  officers.  The 
practitioners  who  have  to  advance  those 
fees  aie  weighted  down  by  them ;  and,  un- 
ksa  in  cases  of  considerable  extent  of  prac- 
tice, the  allowances — now  so  materially 
reduced — do  not  compensate  for  the  in- 
terest of  the  money  and  the  outlay  incident 
to  the  transaction  of  professional  business. 


NOTICBS  OF  NEW  BOOKS. 


AmO^  9f  the  Act  2  W.  4.  c.  45,  to  amend 
ike  Repreaeniatum  of  the  People  in  Eng- 


land and  Wdei;  and  of  the  Act  2^8 
W.  4.  e.  64,  to  settle  and  deserihe  the 
Divisions  of  Counties,  and  the  Limits  isf 
Cities  and  Boroughs,  in  England  and 
Wales  i  with  a  Summary  of  the  Alteror 
turns  effected  by  the  above  Acts  in  the 
Laws  of  Election,  and  Suggestions  to 
Candidates,  Electors,  Returning  Officers, 
Town  Clerks,  and  Overseers,  By  Samuel 
Miller,  Esq.  London:  Henry  Butter- 
worth. 

Tnzs  book  which,  we  believe,  is  about  the 
tenth  on  the  same  subject,  has  just  reached 
us,  though  the  pre&ce  bears  a  date  some 
time  bade.  The  works  which  we  have 
previously  noticed  were  written  by  Bar- 
risters: this  is  by  a  Sdicitor,  who,  from 
his  introductory  remarks,  appears  to  have 
been  engaged  during  the  last  seven  years  in 
combating  some  of  the  evils  which  the 
Reform  Act  is  intended  to  remove.  He 
therefore  brings  to  the  performance  of  his 
task  a  considerable  share  of  practical  know- 
ledge. 

The  plan  which  Mr.  Miller  has  adopted, 
and  tiie  advantages  which  he  conceives  will 
be  found  in  his  publication,  are  thus  set 
forth: 

"1st.  All  technical  and  superfluous  terms 
are  most  carefully  excluded  throughout  each 
analysis,  so  that  the  least  learned  roMer  cannot 
fail  to  comprehend  the  meaning  of  every  sec- 
tion. 

*'  2d.  The  several  schedules,  a  reference  to 
which  is  so  likely  to  confuse  persons  unskilled 
in  the  construction  of  acts  or  parliament,  are 
embodied  in  the  sections  referring  to  them, 
and  can  therefore  be  read  as  portions  of  the 
acts  to  which  they  relate. 

"  3d.  An  alphabetical  arrangement  is  ob- 
served throughout  the  work,  so  that  the  eye 
majr  (Quickly  fix  upon  any  place  respecting 
which  mformation  is  sought. 

"  4th.  For  the  convenience  of  candidates 
and  electors,  and  of  those  officers  who  have 
duties  to  perform  under  the  acts,  the  writer 
has  made  a  summary  of  the  several  parts  more 
particularly  relating  to  each,  and  nas  shewn 
the  alterations  effected  by  the  acts  in  their 
respective  rights  and  duties." 

The^  book  contains  the  forms  of  notices 
for  the  guidance  of  the  voters,  and  of  the 
partiea  entnisted  with  the  execution  of  the 
law.  It  commences  with  Analyses  of  the 
Reform  and  Boundary  Acts,  llien  Mlowa 
an  outline  of  the  provisions  relating  to 
candidates,  electors,  sherifis  and  return- 
ing officers,  overseers,  and  registration. 
There  is  also  a  dasufication  of  tiie  provi- 
sions as  to  particular  places,  and  a  summary 
of  dates  within  whidi  acts  of  registratioa 
are  to  be  done. 

The  summary  of  both  acts,  which  is  well 


zo 
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nrranged  and  plbrspkuoinfy  'wntten,  vnR 
'diminish  the  di&ccdties  in  interpreitiBg  the 
meaning  of  the  acts. 


Taylor^ 8  System  of  Stenography,  or  Sliort- 
Hand  Writing.  A  new  edition,  with 
additional  Notes,  and  new  Tables ;  revised 
and  improved,  after  considerable  Practice, 
By  John  Henry  Cooke.   London,  Crafts. 

This  is  one  of  the  best  books  we  have  Been 
on  the  subject  of  Short-Hand.  The  stu- 
dent, who,  in  addition  to  his  attendance  in 
Court,  is  now  expected  to  follow  a  regular 
course  of  Law  Lectures,  will  fi^d  it  his  in- 
terest to  acquire  some  knowledge  of  this 
useful  art;  and  the  well-executed  plates 
which  accompany  this  little  book,  with  the 
clear  and  full  explanations  which  it  con- 
tains, will  JBOon  enable  him,  by  ordinary 
diligence,  to  make  himself  sufficiently  mas- 
ter of  the  system  to  keep  pace  with  the 
lecturer  or  speaker,  in  at  least  the  main 
part  of  his  address.  Simplicity  is  of  course 
the  aim  in  all  these  systems :  the  following 
will  afford  a  view  of  the  merits  of  that  which 
is  adopted  by  Mr.  Cooke : 

"The  character  most  easily  and  quickly 
written  in  this  system,  is  that  representing  c,  t, 
and  tf  being  a  horizontiU  line,  tnus  — ,  and  it 
Is  used  in  no  less  than  28C0  or  2900  words. 
Again,  the  dot,  (which  can  scarcelv  be  called 
a  character,)  represents  the  vowels,  used  in 
about  3400  words.  The  character  which  takes 
the  longest  time,  and  requires  the  most  care  in 
forming  with  accuracy,  is  that  formed  from 
the  circle ;  but  the  number  of  words  in  wbich 
it  can  be  employed  is  the  smallest,  namely, 
about  1008.  The  following  table  will  perhaps 
give  at  one  view  the  powers  of  the  stenogra- 
phic alphabet  according  to  this  system : — 

Wordt, 
1.  Characters  formed  from  the  line  are 

used  in  -  -  -  -  -  6170 
'2.  Characters  formed  from  tines  with 

loops  are  used  in  ...    3339 

3.  The  dot,  representing  the  vowels,  is 

used  in 3300 

4.  Characters  formed  from  the  circle 

are  used  in  -       .       .       •       .    1008 


Total  number  of  English  words 


in  ordinary  use  - 
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ON  LOCAL  COURTS. 


To  the  Editor  of  the  Legal  Observer, 

Sir, 
On  perusing  the  able  remarks  of  your  corrcs- 
ponaent  T.  P. — M.  in  your  Number  of  the 
13th  instant,  and  having  had  some  experience 


with  resect  to  the  wsrldng  system  of  eonts 
constituted  simiUrijr  to  that  of  the  Wapentake 

of  Salford,  I  will,  with  your  permisskn,  make 
one  or  two  observaticms,  in  addition  to  those  of 
your  Correspondent  on  the  subject.  There  are 
two  extensive  seignories  (for  a  considerable 
distance  adjoining,  and  in  some  places  iater- 
secting  each  other)  near  the  centre  of  the  West 
Riding  o^  the  populous  comtv  of  Yevfc,  vis. 
the  Honour  of  Pontefract,  ana  the  Manor  of 
Wakefield,— each  of  which  has  its  Court  Ba- 
ron, with  a  jury  of  twelve  good  and  lawftil, 
&c.,  held  regularly  every  three  weeks,  for  the 
recovery  of  debts — originally  of  1/.  19t.  Hi/., 
but  now  increased  by  act  of  parliament  to  debts 
under  5/.  Actions  for  adsault,  defhniation, 
&c.  are  also  frequently  brought  in  these  Courts. 
The  process  in  both'  Courts  is  by  plaint  w 
summons,  declaration,  &c;  as  in  the  Hmidred 
Court  of  Salford.  Courts  for  the  triiH  of  causes 
are  held,  at  the  option  of  the  respective  Stevv- 
afds,  usually  three  or  four  times  Srvear — the 
business  of  nie  regular  court-days  bein^  mere- 
ly the  issuing  of  process,  exectttinginuuines,  &c., 
at  which  the  Deputy  Stewards  usnaliy  predde. 

On  the  trial  da^,  the  presicUng  «fudge  in 
the  Court  for  the  Honour  of  Pontefact,  is  its 
respected  Steward,  a  Barrister ;  and  that  office 
in  the  manor  of  Wakefield  is  delegated  by  the 
Steward  to  a  Barrister  in  the  neighbourhood. 
Thus  far  the  systems  may  be  said  to  work  well, 
and  the  equity  fA  the  decisions  are  rarely  coo>- 
bated ;  but  tihe  advantages  attending  these  lo- 
cal jurisdictions  are  greatly  counterbalanced 
by  the  expenses  of  the  proceedings  therein,  and 
the  facihty  with  which  a  defendant  may  elude 
their  authority  by  removing  out  of  their  juris- 
diction. In  the  majority  of  actions  tried  in 
these  Courts,  the  costs  generally  amount  from 
8/.  to  15/^  and  in  some  cases  to  as  much  as 
2Uf.  Add  to  this  the  ease  with  which  a  fraudiw 
Imt  debtor  may,  and  frequently  does,  esci^ 
with  his  property  when  final  jud^ent  is  signed 
against  him,  and  an  execution  about  to  be 
issued  against  his  goods,  from  one  jurisdiction 
to  the  ouier,  or  even  out  of  both,  and  so  elude 
the  pursuit  of  justice.  These  conBiderations 
must  necessarily  influence  many  who  can, 
perhaps,  very  badly  afford  it,  to  sacrifice  their 
claims,  rather  than  seek  for  redress  at  such 
hazard  and  expense;  as  in  maiw  cases  the 
suitor  might  involve  both  himself  and  family 
in  ruin,  by  compulsory  proceedings  for  their 
recovery. 

Would  It  not  be  much  better,  rather  than 
such  a  system  should  be  any  longer  tole- 
rated, to  give  cognizance  to  the  County 
Courts  of  afi  debts  under  6/.,  with  power  to 
hold  courts  at  stated  periods  in  populous  local 
situations,  and  simplify  the  proceedings  there- 
in, so  as  to  reduce  the  costs,  according  to  the 
importance  of  the  matter  litigated,  than  suffer 
the  costs  of  recovering  a  petty  sum  of  4/.  td 
amount  to  quadruple  the  debt,  as  well  as  the 

Sroba^ility  of  the  defendant  leaving  the  juris- 
iction,  and  exulting  at  his  nefarious  conduct  ? 
It  would,  I  should  conceive,  be  no  difficult 
matter  to  amend  the  practice  of  County 
Courts,  in  such  a  manner  as  to  enable  a  pkin- 
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tifftoncDver  a  trifling  debt  at  ininitely  less 
expf ose,  risk,  and  uncertainty,  than  by  com- 
mendug  bos  action  in  courts  of  local  jurisdic- 
tion, such  as  tho^  above  mentioned,  with 
power  to  the  sheriff's  deputy,  or  presiding 
Judge,  in  case  .the  defendant  shoula  remove 
into  soother  county,  to  direct  the  execution  to 
the  sheriff  of  that  county,  who  should  be  ob- 
liged to  execute  the  same,  as  if  the  proceedings 
had  been  taken  in  his  own  court. 

Or,  on  the  other  hand,  the  jurisdiction  of  the 
Coorts  of  Requests  now  in  existence  in  the  part 
of  the  country  alluded  to,  might  be  satisfacto- 
Tfly^lncrcasea  to  debts  of  5/. ;  and  courts  of  that 
description  should  be  granted  to  those  places 
not  noiv  included  in  the  acts  of  parliament  ere- 
stbg  them.  If  the  jurisdiction  of  the  County 
Courts  was  generally  improved,  and  the  pro- 
ceediagB  therein  renderea  less  expensive,  as  I 
would  take  the  liberty  of  suggesting,  or  that  of 
the  Courts  of  Requests  extended,  it  would,  in 
a  great  measure,  obriate  the  complaints  so 
generally  urged  against  the  expense  of  legal 
proceedings  for  the  recovery  of  small  debts, 
and  enable  a  plaintiff  to  obtain  his  debt  with- 
out risking  a  sum  of  several  times  its  amount, 
and  in  many  cases,  as  your  correspondent  ob- 
serres,  "  prevent  a  poor  family  inflicting  ruin, 
as  well  upon  their  neighbours  as  themselves." 

I  hope  neither  you,  nor  the  readers  of  the 
Legal  Observer,  will  deem  me  trespassing  too 
much  on  its  pages ;  but  the  importance  of  the 
^ect  to  a  very  large  district,  in  the  midst  of 
a  dense  population,  engaged  principally^  in 
commercial  speculations,  and  where  the  griev- 
ance has  been  for  a  long  time  felt  and  com- 
phuned  of,  induce  me  to  submit  these  observa- 
tions to  you,  in  the  hope  that  your  notice  of 
them  may  be  the  means  .of  causing  an  inquiry 
into  the  matter,  and  ameliorating,  if  n  t  en- 
tirely removing,  a  just  cause  of  complaint. 

I  am.  Sir,  most  respectfully  yours, 
Leedi,  18M  Oci,  1332.  W.  P. 
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HEW  PROCESS  ACT. 

The  Un\formky  Process  Act  (2  W.  4.  <?.  39) 
spplies  to  the  commencement  of  actions 
onljf,  and  not  to  the  continuance  ofaetiont 
commenced  before  the  Act  came  into  ope- 
ration. 

S,  Hashes  applied  to  the  Court  to  request 
they  would  make  an  order  upon  the  officer  at 
the  Bill  of  Middlesex  Office,  directing  him  to 
i^  ^nlnries  bill  of  Middlesex. 

In  Easter  term  last,  a  bill  of  Middlesex  had 
been  issaed  against  the  defendant,  which  had 
been  continued  by  alias  andpluries  to  the  first 
^J  of  the  present  term.  Another  pluries  bill 
of  Middlesex  haring  been  tendered  at  the  Bill 
of  Middlesex  Office  for  signature,  the  officer 
refiucd  to  do  so,  alledging  tliat  he  had  re- 
cQ^ed  Sections  from  Mr.  Justice  Patteson 


not  to  sign  any  writs  but  such  ai  vrere  issued 
under  the  new  act. 

Mr.  Justice  Patteson  said,  that  he  had 
merely  sent  him  a  copy  of  the  new  rules. 

S,  Htighes, — ^These  writs  were  issued  to 
prevent  the  operation  of  the  Statute  of  Limi- 
tations. The  2  W.  4.  c.  39,  save  a  new  form 
of  writ ;  but  that  act  speaks  of  the  commence- 
ment of  actions  only,  and  therefore  a  writ 
issued  under  the  new  act  would  not  be  a  con- 
tinuance of  a  bill  of  Middlesex,  which  was 
another  species  of  writ.  He  therefore  wished 
that  the  Court  would  direct  the  officer  to  sign 
the  writ  as  required. 

The  Court,  upon  looking  at  the  act,  sdd,  it 
appeared  to  them  to  be  confined  to  the  com- 
mencement of  actions,  and  not  to  the  con- 
tinuance of  them ;  and  that  the  signer  of  the 
writs  ought  to  have  signed  the  bill  of  Middle- 
sex as  prayed ;  and  gave  the  learned  counsel  an 
order  accordingly. 

Storr  and  another  v.  Bowles, — K.  B.  Before 
Parke,  Taunton,  and  Patteson,  Justices.  Mon- 
day, Nov.  6th,  1832. 

I^tiiff'if  Mm^-^tMiitt  Caurt* 

AWARD. — RELEASE. — ^INTENTION. 

IFhete  the  words  qf  a  release  eaeeuied  a»- 
cordtng  to  the  directions  qf  an  award, 
would  extend  to  a  matter  the  parties  did 
not  intend  the  arbitrators  to  adjudicate 
upon,  and  on  which  they  did  not  a^udicate, 
the  generality  of  the  words  will  be  restrtdn^ 
ed  by  the  intention  of  the  parties, 

Dundas  shewed  cause  against  a  rule  for  set- 
ting aside  a  judgment  sifiiued  and  execution 
issued  against  the  defenaant,  on  a  cognooii 
given  by  him  to  the  plaintiff.  The  facts  of  the 
case  were  these :  George  Upton,  the  defend- 
ant in  this  case,  entered  into  partnership,  on 
the  21  St  May,  1827>  with  the  plaintiff,  James 
Upton,  as  an  attorney.  It  was  agreed,  after 
some  time,  that  the  plaintiff  should  retire  from 
the  business,  on  condition  of  his  reeeivinr  «n 
annuity  of  200/.>  to  be  secured  by  the  joint 
bond  of  the  deifendant  and  a  Mr.  Blayden 
Thomson,  who  was  to  enter  into  partnership 
with  George  Upton.  A  bond  was  accordingly 
executed.  Disputes  having  afterwards  arisen 
between  the  plaintiff  «id  the  defendant,  on 
account  of  certiun  unsettled  claims.  In  respect 
of  the  form^  partnership,  and  the  nonpayment 
of  the  annuity  pursuant  to  the  agreement, 
two  actions  were  commenced  by  the  plaintiff; 
one  for  the  alleged  balance  of  account  remain- 
ing unpaid  since  the  dissolution  of  the  partner- 
ship account,  and  the  other  for  the  arrean  of 
the  annuity.  An  agreement  of  reference  was 
signed,  in  the  cause  relating  to  the  balance  of 
account,  and  a  cornooit  given  in  Uie  action 
for  the  arrears  of  the  annmty.  Both  the  agree- 
ment and  the  cognovit  were  executed  on  the 
15th  June,  1831.  The  agreement  to  refer  was 
in  these  terms :  "  Whereas  disputes  have  arisen 
between  the  sud  James  Upton  and  George 
Upton,  touching  and  concerning  the  accounts 
between  them,  and  alleged  to  be  due  from  one 
to  the  other  of  them>  and  it  hath  been  agreed 
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that  the  same  shall  he  referred  and  suhinitted 
to  the  award  and  determination  of  Benjamin 
.  Seott  and  William  Smith,  of  Tadcaster  afore- 
said, gentlemen :   Now,  therefore,  these  pre 
aents  witness,  that  in  pursuance  of  the  said 
.  agreement,  and  for  finally  ending  all  questions 
and  disputes,  touching  the  same  accounts, 
and  all  matters  in  dispute  between  the  said 
James  Upton  and  George  Upton,  it  is  here- 
by mutually   agreed,    by   and   between   the 
said  James  Upton  and  Oeorge  Upton,  that 
the  said  accounts   and    all  matters   in  dis- 
pute  between  them  shall  be  and  are  hereby 
referred  and  submitted  to  the  a^vard  and  de- 
termination of  the  said  Benjamin  Scott  and 
William  Smith."  The  arbitrators  proceeded,  but 
they  took  no  notice  of  the  annuity,  as  a  matter 
in  difference,  at  any  of  the  meetings ;  nor  was 
.  it  ever  mentioned,  except  by  the  defendant's 
attorney,  who  compluned  of  its  terms.    The 
arbitrators  in  pursuance  of  the  reference,  made 
their  award,  of  which  this  was  the  principal 
clause ;  "  And  we  do  lastly  award,  order,  ad- 
judge, and  determine,  that  upon  the  payment 
of  the  said  sums  of  88/.  \0s,  to  the  said  James 
Upton  as  aforesaid,  they,  the  sud  James  Upton 
and  George  Upton  shall  and  do  respectively, 
at  the  costs  and  charges  of  the  party  requiring 
'the  same,  sifn,  seal,  and  as  their  respective 
acts  and  deeds,  deliver,  each  unto  the  other  of 
them,  mutual  general  releases,  in  writing,  of 
all  and  all  manner  of  action  and  actions,  cause 
•  and  causes  of  action,  covenants,  debts,  spe- 
ciidties,  controversies,  clauses,  and  demands 
whatsoever,  from  the  beginning  of  the  world 
until  the  day  of  the  date  of  the  aibresaid  agree- 
ment of  reference."   The  sum  directed  having 
been  pud,  mutual  releases  in  exact  conform!^ 
with  the  direction  of  the  award  were  executea. 
The  annuity  remaining  in  arrear,  judgment  on 
the  cognovH  was  afterwards  entered  up,  and 
execution  issued  against  the  goods  of  the  de- 
fendant for  the  amount  due.    The  present 
application  has  been  made  on  the  ground  that, 
by  the  present  terms  of  the  agreement  of 
reference,  the  claim  for  the  annuity  was  re- 
ferred also,  and  the  mutual  releases  executed 
in  conformity  with  the  award  barred  the  plain- 
tiff from  proceeding  on  the  annuity  bond  and 
the  cognovit.    The  question,  therefore,  will  be, 
whether  the  pliuntiff  has  released  the  annuity, 
or  the  arrears  of  it.    The  language  of  the 
release  is  undoubtedly  very  large,  but  it  is  re- 
strained by  the  intention  of  the  parties.    They 
only  intended  to  release  what  had  been  referred 
to  the  arbitrators,  and  the  action  for  the  ba- 
lance of  account  only  had  alone  been  referred 
to  them.    Therefore,  only  claims  arising  out  of 
that  action  were  released.    He  cited  2  Roll's 
Abridg.  409  (A.);  Knight  v.  Cote^;  Abret^a 
.due^;  Henn  v.  Hanson^;  Papier  v.  Homer- 
4haw^'y   Soiiy  v*  Forbei^;     Cole  v,  Gibson^; 

•  1  Show.  160;  3  Mod.  277,  S.  C. 
b  Hetlcy,  15. 

c  Siderf.  141. 
d  4  M.  &  S.  423. 

•  2  Brod.  &  Bing.  38. 
f  1  Vea.  507. 


Rnmedeny.HpUonti  Th&rpe^.  TkorpeK  Bot 
the  release  was  only  of  all  causes  of  action  un- 
til the  day  of  the  date  of  the  aforesmd  agree- 
ment of  reference.  The  word  "until"  ex- 
cluded the  day  so  mentioned.  The  cognovit 
was  given  on  the  same  day  as  the  agreement 
of  reference  was  signed,  and  therefore,  it  was 
excluded  from  the  operation  of  the  release. 
He  cited  Nichols  V,  RamxeP;  Diaon  v.  Terry  i ; 
Neicmand  v.  Beamuond^ ;  Tuhe  v.  Cheek  * ; 
TrevU  v.  Ingram  « .  Hawle  v.  Kirhehy  » :  2 
Bac.  Ab.  404.  (P.) 

^  fTightman,  contrb,  contended,  that  the  caaes 
cited  were  beside  the  question  here  to  be  de- 
cided.   The  reference  here,  is  of  "  all"  inat> 
ters  in  difference  between  the  parties.     Under 
those  general  words,  the  disputes  as  to  the  an- 
nuity might  have  been  taken  into  the  consi- 
deration of  the  arbitrators.    And  if  it  mighty 
there    is  abundance  of  authorities   to   shew 
that  it  ought :  otherwise,  the  party  is  precluded 
from  availing  himself  of  it.     In  Smith  v.  John- 
ion  o.  Lord  Eilenhorttufrh  observed,  "  Here  is 
a  reference  of  all  matters  in  difference ;  and  it 
appears,  that  the  sum  in  respect  of  which  the 
deduction  is  now  claimed,  was  a  matter  in  dif- 
ference at  the  time,  and  within  the  scope  of  the 
reference ;  notwithstanding  which,  the  defend- 
ant contends,  that  he  was  not  obliged  to  brin? 
forward  the  whole  of.  his  case  be/ore  ^e  arbi- 
trators, but  might  keep  back  a  part  of  it,  in 
order  afterwards  to  use  it  as  a  set-off.    But  it 
was  competent  to  him  to  have  brought  the 
whole  under  the  consideration  of  the  arbitra- 
tors, and  therefore,  I  think,  that  where   all 
matters  in  difference  are  referred,  the  party  as 
to  every  matter  included  within  the  subject  of 
such  a  reference  ought  to  come  forward  with 
the  whole  of  hia  case.'/    He  also  cited  Dunn  v. 
Murray i  and  In  the' matter  of  Robson  v.  Rail- 
ston  P. 

Taunton,  J.— Those  cases  shew,  that  where 
there  are  matters  in  difference,  all  should  be 
brought  before  the  arbitrator,  when  the  refer- 
ence 18  general.  But  how  does  it  wpear  that 
this  annuity  bond  was  a  matter  in  difference, 
when  it  was  so  clear  that  the  arrears  on  it 
were  due,  that  the  defendant  gave  a  cognovit 
for  them  ? 

^t^A/mffA.-r-Itmust  be  considered  as  a  mat- 
ter in  difference,  since  an  action-had  been  com- 
menced on  it  for  the  arrears.  Besides,  the  .de- 
fendant's attorney  complained  of  the  terms  of 
the  bond.  The  arbitrator's  attention  was  there- 
fore called  to  it,  and  being  a  matter  in  differ- 
ence,  it  might  have  been  taken  into  considera- 
tion by  the  arbitrators.  If  it  was  not  taken 
into  consideration,  the  party  is  still  concluded 

8r  2  Ves.  304. 

^  1  Lord  Raymond,  235. 

i  2  Mod.  280. 

i  4  Mod.  182. 

k  Owen,  50. 

1  Cro.  EUz  897. 

m  2  Mod.  281. 

n  Moore,  34,  pi.  1 12. 

o  9B.&C.780. 

R  1  B.  &  Adol.  723. 
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hf'  that  award.  The  award  concludini^  the 
puty  as  to  the  annuity  bond,  and  the  mease 
being'  co-extensive  with  the  award,  it  therefore 
released  the  defendant  as  to  the  annuity  bond. 
If  an  action  were  brought  on  this  annuity 
bond,  a  reference  to  this  release,  I  submit, 
woold  be  an  answer  to  it,  according  to  the 
cases  I  hare  cited. 

TKvmtoM,  J. — ^The  mere  complaint  of  the 
pluntiff's  attorney,  that  there  was  some  hard- 
ship in  the  terms  of  the  annuity  bond,  does  not 
at  all  shew,  that  it  was  made  a  matter  in  dif- 
ference, or  drawn  to  the  attention  of  the  arbi- 
trators in  that  li^ht.  The  execution  and  validity 
of  the  bond  might  have  been  admitted  and 
agreed  on,  and  therefore,  if  the  argument 
that  the  complaint  of  the  attorney  as  to  the 
terms,  was  calling  the  attention  of  the  arbitra- 
tor to  the  bond  as  a  matter  in  difference,  would 
go  to  shew,  that  any  o^Vcr  complaint  or  re- 
monstrance made  by  the  attorney  m  the  hear- 
ing of  the  arbitrator,  was  calling  the  particu- 
lar subject  of  the  complaint  or  remonstrance 
to  his  attention  as  a  matter  in  difference.  A 
man  may  have  a  mortgage  or  a  bond  outstand- 
ing, of  which  he  may  complain,  but  whidh  is 
still  so  clearlv  against  aim,  tnat  he  never  thinks 
of  making  ft  a  matter  in  difference.  I  will 
look  into  the  cases. 

Cur.  adv,  vulL 
I2th  May,  1832. 
7*«ifji/«a,  J. — After  recapitulating  the  facts 
of  the  case. — ^The  question  is,  whether  the  arbi- 
trators  took  the  arrears  of  the  annuitv  into  their 
consideration,  and  included  them  m  the  88/. 
lOtf.,  and  whether  the  release  extends  to  the 
bond  for  the  arrears  of  the  annuity.  It  is  per- 
fectly clear  from  the  affidavits,  that  the  arbitra- 
tors did  not  adjudicate  *on  the  arrears  of  the 
annuity,  and  that  they  did  not  include  them  in 
the  B8/.  IQr.  they  directed  to  be  paid.  Nor 
does  it  appear  to  me,  from  the  agreement  to 
refer,  that  the  parties  intended  that  the  arbi- 
trators should  adjudicate  on  the  annuity  bond, 
or  that  it  was  ever  brought  to  their  attention 
as  a  matter  in  difference.  They  intended  by  the 
agreement,  to  refer  all  matters  in  difference  in 
the  action  brought  to  recover  the  alleged  ba- 
Lmce  of  account,  and  nothing  more,  ft  is  not 
to  be  supposed,  they  intended  the  arbitrators 
to  adjudicate  on  the  arrears  of  the  annuity, 
when  a  eo/^nonit  had  been  given  for  those  ar- 
rears on  the  same  day  as  the  agreement  to  re- 
fer was  signed,  and  which  arrears  would,  con- 
sequently, he  no  longer  a  matter  in  dispute. 
If  the  arbitrators  omitted  to  take  into  their 
consideration  any  thing  which  the  parties  in- 
tended they  shomd,  that  might  be  a  ground  for 
setting  asiae  the  award.  The  words  of  the  re- 
lease are  certiunhr  general ;  but  the  cases  of 
Pttyl^Y.  Homerihatt,  and  Solly  v.  FttrbcM,  are 
dear  anthorities  to  shew,  that  the  general 
words  of  a  release  may  be  limited  by  the  par- 
ticular matter  out  of  which  the  release  springs, 
and  die  partic^ilar  intent  of  the  parties  oy 
whom  the  release  is  executed ;  and  it  is  laid 
down  as  clear  law  in  the  cases  cited  by  Mr. 
Dumdtts,  that  the  general  words  of  a  release 
may  be  restrained  by  a  particular  recital  Then, 


if  the  intention  of  the  arbitrators  In  awarding 
this  release,  though  contained  in  general  terms, 
was,  that  it  should  enure  only  as  to  the  parti- 
cular matter  referred  to  them ;  that  is,  to  the 
causes  of  action  which  were  matters  in  dis- 
pute, and  the  annuity  bond  being  clearly  no 
matter  in  dispute  at  that  time,  the  defendant 
having  given  a  eofnovit  for  it,  the  general  re- 
lease could  not  raer  to  the  annuity  l)ond,  and 
therefore  did  not  include  it ;  though,  if  I 
looked  to  the. release  only,  the  words  of  it  are 
sufficiently  gieneral  to  include  the  annuity 
bond.  I  am  therefore  of  opinion,  that  this 
rule  must  be  discharged ;  and,  as  it  was  applied 
for  contrary  to  good  faith,  with  costs. 

Rule  discharged  with  costs.— (/won  y.  Ubtor^ 
May  9th,  1832.  *^ 

COURTS  OF   REVISING  BARKIS- 

TERS. 


Thb  proceedings  before  the  Courts  of  Re- 
vising Barristers  continue,  with  few  ex- 
ceptions of  a  general  nature,  arising  on  de* 
fective  notices,  &c.,  and  not  from  any  doubts 
in  the  interpretation  of  the  statute.  The 
following  decisions,  however,  are  worthy  of 
notice. 

It  has  been  determined  that  trustees,  who 
are  not  "  in  actual  possession,"  or  in  "  re- 
ceipt of  the  rents"  for  their  own  use,  are  not 
entitled*  to  vote.  The  same  rule  would  of 
CQUZse  extend  to  mortgagees ;  for,  by  4 
23,  no  person  shall  be  aUowed  to  vote  in 
the  election  of  a  knight  of  the  shire,  by  rea- 
son of  any  trust  estate  or  mortgage,  unless 
in  actual  possesi^oa  or  receipt  of  the  rents  ; 
but  the  mortgagor  or  cestui  que  trust  in  pos^ 
session  shall  vote,  notwithstanding  such 
mortgage  or  trust.  And,  by  $  26,  the  voter 
must  have  been  in  actual  possession,  or  re- 
ceipt of  the  rents/or  his  own  use,  for  six  ca- 
lendar months  next  previous  to  the  last  day 
of  July.  The  trustees  of  chapels,  however, 
have  in  some  instances  been  admitted. 

The  next  important  question  was,  whe- 
ther, by  the  42(1  clause,  the  barristers  had 
the  power  to  expunge  the  names  of  unqiiali- 
fied  persons,  but  against  whom  no  objection 
had  been  made.  The  words  of  the  net  are, 
that  the  barrister  shall  correct  any  mistake 
which  shall  be  proved  to  him  to  have  been 
made  in  the  lists.  But  this,  it  has  been 
held,  does  not  authorize  him  to  strike  out 
the'  names  altogether,  where  no  objection 
has  been  made,  although  the  parties  may 
appear  to  be  unqualified ;  for  the  42d  sec- 
tion expressly  enacts,  that  the  barriste^ 
shall  retain  the  names  of  all  persons  to  whom 
no  objection  shall  have  been  made  by  the 
overseers,  or  by  any  other  person.  It  seems 
to  have  been  the  intention  oif  the  legislature, 
that  the  Barrister  ^ould  not  originate  ob- 
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jectioDB  himself,  nor  adjudicate  upon  any 
which  are  suggested  to  him  by  ekctioneer- 
ing  agents,  unless  due  notice  has  been  given 
to  the  party  by  the  overseer  or  some  o^er 
person.  Proper  notices  having  been  given, 
in  conformity  with  the  38th  section,  by  the 
parties  claiming  to  vote,  and  no  objection 
being  made  by  any  one,  it  was  therefore  de- 
termined that  by  the  wording,  of  the  act  the 
Barristers  were  preckKied  from  erasing  the 
names. 

Objections  have  been  made".to  the  claims 
of  several  partners,  in  respect  of  freehold 
premises,  not  resided  in,  but  used  as  a  ware- 
house and  counting-house.  The  objection 
to  these  claims  arises  under  the  24th  sec- 
tion. There  must  be  a  residence  by  each 
partner  within  seven  miles,  and  they  must 
be  separately  named  in  the  rate-book. 

The  payment  of  rates  by  the  landlord, 
instead  of  the  tenant,  still  creates  many  ob- 
jections ;  and  tiie  point  is  not  yet  &ially 
settied. 

The  rates  must  be  actually  paid  or  ten- 
dered :  a  neglect  of  demand  by  the  collec- 
tor will  not  excuse  the  tenant. 

The  decision  of  the  claims  which  have 
been  made  in  respect  of  shares  in  the  Lon- 
don University,  have  been  deferred. 


!■■> 


NOTES  OF  THE  T^^SEK. 


KSW  BVLS8. 

Thx  New  Rules,  an  authentic  copy  of  which 
we  were  able  exclusively  to  publish  in  our 
last  Number  on  the  3d  instant,  have  been 
since  printed  in  separate  papers.  The  first 
set,  being  fifteen  in  number,  were  signed  by 
the  late  Lord  Chief  Justice,  as  well  as  the 
other  Judges. '  The  second  set,  or  rather 
the'^last  rvle — relating  to  the  counties  pala- 
tine,-*was  not  signed  by  his  Lordship,  but 
bears  thejsignature  of  the  rest  of  the  Judges. 


KEW  PATENT  OV  PBBCEDBNCT. 

Mr.  Seijeant  Merewether  has  received  a 
Patent  of  Precedency. 


THB   NEW   ATTOBNET   AND    SOLICITOB 
GENERAL. 

Sir  William  Home  it  is  said  will  be  pro- 
moted to  the  office  of  Attorney- General. 
Rumour  has  fluctuated  for  several  da3rs,  in 
filling  up  the  vacancy  of  Solicitor*General ; 
the  appointment  of  Mr.  Seijeant  Wilde 
and  Mr.  Campbell  being  alternately  con- 
firmed and  conbradictedi 


kino's  bbnch  mabshal'and  associate. 

It  has  been  stated  by  one  of  the  daily  pa- 
pers, that  this  office,  being  a  patent  one,  con- 
tinues to  be  held  by  the  present  Lord  Ten- 
terden.  This  is  a  mistake :  Thomas  Den- 
mio),  Esq.  the  eldest  son  of  the  Chief  Justice, 
has  been  appointed  Marshal  and  Associate. 


NEW  SHTINGS  IN  THE  KING'S 
BENCH.  BEFORE  SIR  THOMAS  DEN- 
MAN,  KNIGHT. 

In  Term, 

MIDDLB8EX.  LONDON. 

Thursday  Nov.  8 

Monday 


12 

23    Saturday  Nov.  24 

4/ter  Term. 

Nov.  27  I  Wednesday  Nov.  23 


Friday 

Tuesday 

The  Court  will  sit  at  Eleven  o'Clock  on  the 
8th,  12tb,  and  2drd ;  at  Twelve  on  the  24th, 
and  at  Half-past  Nine  on  the  other  days. 

Causes  in  the  List  on  the  Bth  ana  1 2th  of 
November,  not  disposed  of  on  those  days  will 
be  tried  by  adjournment  on  Friday  the  9tb9 
Saturday  tne  10th,  Tuesday  the  13th,  and  Wed- 
nesday the  Hth  November. 

None  but  undefended  causes  will  be  tried 
on  Friday  the  23d  and  Saturday  the  24th  of 
November. 

Thomas  Dsmbian,  Marshal  and  Associate, 


ANSWERS  TO  QUERIES. 


ILaSo  of  Pra^erts  on^  Cait6e9ancitii|« 

IiAPSBO   LBGACT.     TOL.  IT.  P.  96. 

I  apprehend  it  to  be  quite  clear,  that  the 
legacy  devised  by  A.  to  E.  F.,  after  the  death 
of  tenant  for  life,  is  not  a  lapsed  legacy.  2 
Bac.  Abr.  478;  and  1  Atk.  418.  It  has  been 
clearly  ruled,  that  where  a  legacy  is  charged 
on  real  and  personal  estate,  to  be  paid  after 
the  death  of  the  testator's  wife,  there  if  the  le- 
gatee die  after  the  death  of  the  testator,  and 
before  the  death  of  the  wife,  the  legacy  goes  to 
the  representatives  of  the  legatee.  Tnerefore» 
in  this  question,  the  representatives  of  £".  F. 
will  take  the  legacy,  i  Bro.  C.  2.  124,  note; 
Ambl.  167;  Trinstal  y.  Bracken,  J.J.    * 

LEASB  FOR  TEAR.     TOL.  IV.  P.  143. 

This  lease  cannot  be  considered  as  can- 
celled; and  so  many  years  having  elapsed 
since  the  execution,  could  not  have  affected 
the  title,  if  it  had  been,  presuming  the  original 
vendor  had  power  to  grant.  J.  J. 


Commati  ftafD* 

FEME  COVERT.     TOL.  IT.  P.  80. 

When  a  feme  covert  is  desirous  of  enioyiog 
property  independently  of  her  husband,  it  19 
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proper  to  teat  Hie  suae  in  some  third  penoa 
by  ocUnl  conTcyance ;  in  which  case,  if  trusts 
are  declared  of  it  for  such  persons  as  she  shall 
ftydeed  or  will  appoint,  sne  may  dispose  of 
snch  property;  Burthn  ▼.  De&n,  2  Ves.  jun. 
60B;  PmrJken  v.  fThiie,  11  i6.  232;  and  may 
tnasfer  k  by  any  ordinary  conveyance,  taking 
effect  as  an  appointment  of  the  use,  without  a 
fine,  and  without  the  consent  or  confirmation 
of  h^  husband,  in  like  manner  as  if  sole ;  she 
bein^.  as  to  her  separate  property,  considered 
as  if  she  were  not  under  coverture.  Peacock  v. 
Monk,  2  Ves.  190.  Siani/ord  v.  Marthali,  2 
Atk.  69.  Whea  property,  whether  vested  or 
contingent,  without  any  power  of  disposition 
over  it  during  coverture,  is  reservea  to  the 
feme,  there  is  no  means  whereby  she  can  dis- 
pose of  it,  except  by  fine,  or  private  examina- 
tM>n  in  Court,  where  custom  allows.  Richards 
V.  Chambers,  10  Ves.  580.  Upon  referring  to 
the  above  cases,  and  to  1  Fonb.  Treat.  103, 
where  the  cases  are  collected,  it  is,  I  con- 
eeive,  undoubted,  that  the  wife  may  appoint 
without  the  concurrence  of  her  husband.  See 
slso  2  Byth.  Conv.  509,  n.  c.  are  the  following 
words,  *'  A  reaeon  which  does  not  ^>ply  to  the 
mere  execution  of  a  power  in  performance  of 
a  condition^"  J.  J. 


B8CAPE.     TOL.  XT.  P.  416. 

If  a  prison  takes  fire,  or  is  broken  open  by 
the  Kmg's  enemies,  the  sheriff  will  not  be 
answerable  for  the  escape  of  the  prisoner.  1 
Rol.  Abr.  808 ;  4  Co.  14.  But  if  a  mob  riot- 
onslv  and  by  force  demolish  a  gaol,  by  which 
the  aebtors  escape,  the  sheriff  or  gaoler  is  an- 
swerable to  the  creditors  for  such  escape. 
EUioti  V.  Norfolk  {Duke),  4  T.  R.  789. 

H.A. 

M)8T  NOTE. — ^TENDER.      VOL.  IT.  P.  416. 

A  tender*  if  refused,  does  not  cancel  a  debt, 
or  lessen  the  debtor's  liability,  though  a  fresh 
demand  before  action  brought,  b  necessary,  to 
enable  a  plaintiff  to  recover.  In  this  case,  I 
assume  the  tender  was  qualified,  namely,  that 
B.  would  pay  the  money  on  production  of  the 
note :  how  tar  a  qnalined  tender,  in  this  re- 
spect, wQl  avail,  I  am  not  called  upon  to  an- 
swer; but  I  think,  that  if  Ihe  owner  of  the 
note  make  a  fresh  demand  on  the  same,  or  any 
subsequent  day,  and  produce  the  note,  A.'s 
liability  is  not  extinguished ;  and  I  am  of  opi- 
nion that  B,'s  bankruptcy  does  not  affect  the 
question ;  he  was  merely  the  servant  or  mes- 
senger of  A,  If  a  good  and  Ic^  demand  can 
be  made,  to  get  rid  of  the  tender,  I  should  con- 
sider A.  to  be  phced  in  the  same  situation,  as 
to  liability,  as  when  B,  first  tendered  payntent 
of  the  note.  W,IL 


ftaSn  at  lUn&fortr  aittr  ^l^mmt. 

DISTRESS.— DETACHED   PREMISES* 
VOL.  IV.  P.  339. 

I  think  tiie  landlord,  under  the  circumstances 
■tated  by  «  A  Subscriber,"  cannot  justify  a 


distress  of  the  im^ementa  of  trade,  but  may 
force  an  entrance  mto  the  house,  according  to 
the  directions  of  1 1  G.  2.  §  7 ;  and  if  there 
are  not  enough  effects  there  to  satisfy  the 
amount  of  levy,  the  landlord  may  legally  seize 
the  implements  of  trade  for  the  TCmainder. 

W.T. 


CUBBIES. 


Crninuiti  £hI9. 

SIATOTB  OF  LIMITATIONS. 

A,  B.  inserts  an  advertisement  in  the  public 
papers,  to  the  effect,  that  if  the  creditors  will 
send  in  accounts  to  him  of  the  monies  for 
which  he  is  indebted  to  them,  he  will  discharge- 
them  forthwith ;  in  consequence  of  which,  a 
person  claims  payment  from  A,  B,,  of  an  ac- 
count which  has  been  ewimg  more  than  six 
years.  Does  the  advertisement  amount  to  aa 
aeknowledgment  of  the  debt,  and  take  it  out 
of  the  Statute  of  Limitations  ?  W.  T. 


EXECUTORS.^PATMENT  OP  DEBTS. 

A  testator  (in  the  usual  form)  charges  his 
personal  estate  with  the  payment  of  his  just 
debts ;  can  any  of  your  correspondents  inform 
me  whether  the  executors,  under  that  charge, 
are  compelled  to  pay  debts  of  more  than  six 
years'  standing?  W,  T. 


DNIPOBMITT  OF  PROCESS  ACT, 

The  llth  section  of  the  Common  Law 
Courts  Process  Act  enacts,  that  if  any  writ  of 
summons,  &c.  shall  be  served  or  executed  on 
any  day,  whether  in  term  or  vacation,  aU  ne- 
cessary proceedings  to  judgment  and  executioQ 
may  be  had  thereon,  without  delay,  at  the  ex- 
piration of  eight  days  from  the  service  or  exe- 
cution thereof.  It  appears  to  me,  that  this 
provision  will  have  an  effect,  not  intended  by 
the  legislature.  For  since  the  time  for  appear- 
ance or  putting  in  bail  is  to  be  e^ht  days  from' 
the  service  or  arrest,  and  as,  according  to  the 
above  section,  no  proceedings  can  be  taken  oif 
the  part  of  the  phuntiff  untu  the  expiration  of 
the  eight  da3rs,  the  plaintiff  can  in  no  casv 
declare  de  bene  esse.  This  may  not,  perhaps, 
be  any  great  evil,  in  the  case  of  serviceaole 
process,  but  in  the  case  of  bailable  process  it 
will  frequently  be  very  prejudicial  to  the  plain- 
tiff, and  will  render  nugatory  the  5th  General 
Rule  of  Hilary  term,  1832,  which  directs,  that 
in  certain  cases,  the  attaichment  against  the 
sheriff  or  the  bail  bond  shall  stand  as  a  securf-' 
ty,  but  makes  it  indispensably  neoessaiy  tlttV 
the  plaintiff,  to  entitle  himself  to  this  security, 
shall  have  declared  de  bene  esse.         D.  H. 


9S 


QiteHes^'^MUceilanHt, 


LORD  OP  MANOR. 

May  the  lord  of  a  manor  erect  a  house  on 
the  waste  lands  of  the  manor,  without  the  con- 
sent of  the  tenants?  If  the  house  be  built, 
there  will  be  sufficient  pasture  left  for  the  te* 
Hants'  cattle.  H.  C. 


9UtD  of  ^^o^erts  xnOr  CovAtfumtin^. 

PKRSOHAL  YROPBRTT.— DB8CSNT. 

j4,  B.  by  will  bequeathed  all  his  personal 
property  to  his  executors,  in  trust  to  mvest  so 
much  thereof  upon  government  security,  as 
would  produce  his  wife  the  annual  smn  of  400/. 
After  her  decease,  he  directs  his  executors  to 
invest  the  sum  of  2(KX)/.,  part  of  the  principal 
money  invested  for  the  payment  of  his  wile's 
annuity,  in  the  funds,  in  their  names,  and  to 
apply  the  dividends  arising  therefrom  to  the 
use  of  his  (the  testator's)  daughter,  for  her 
life ;  and  after  her  decease,  he  gives  the  same 
2000/.  to  each  of  her  children  (on  their  attun- 
ing twenty- one  years),  for  Uieir  own  absolute 
use  and  benefit.  Immediately  subsequent  to 
this  clause,  is  as  follows :  *'  But  in  case  my 
said  daughter  should  depart  this  life  in  the 
lifetime  of  her  mother,  leaving  issue,  then 
upon  trust  to  pay  such  principal  money  as  she 
would  have  been  entitled  to  at  her  mother's 
death,  unto  and  amongst  all  and  every  my 
daughter's  children."  In  another  part  of  his 
will,  the  testator  gives  all  the  residue  of  his 
property,  after  his  wife's  death,  to  his  daugh^ 
ter,  "/or  her&wa  abtoiuie  we  and  benefiL'*  'iht 
wife  of  the  testator  is  still  living ;  but  his 
daughter  lately  died,  leaving  a  husband  and 
four  children  her  surviving. 

To  whom  will  the  residue  of  the  property 
descend,  at  the  death  of  the  testator's  wife } 
lYill  the  husband  be  entitled  to  it,  as  the  sur- 
vivor, on  taking  out  letters  of  administration 
to  his  wife  ?  or  will  the  children  of  the  testa- 
tor's daughter  be  entitled  to  the  residue,  as 
well  as  the  sum  of  2000/.,  specifically  men- 
Cloned  }  H.  B.  A. 


MORTOAOE.— S  URPLUS. 

A,  B.  has  a  mortgage  on  a  small  freehold 
estate  by  way  of  conveyance,  in  trust  for  sale. 
The  mortgagor  is  lately  dead,  leaving  a  will, 
whereby  he  has  devised  the  estate  to  his  son 
for  life,  with  remunder  to  his  first  and  other 
sons  in  tail  general,  with  remainders  over.  It 
^as  been  necessary  to  exercise  the  power  of 
sale ;  and  after  retaining  the  principal,  inter- 
est, and  costs,  there  wlU  remain  a  small  sur- 
plus. How  is  this  surplus  to  be  disposed  of  by 
j4.  B.J  so  that  he  may  obtain  a  sa&  discharge 
lor  the  same  ? 

.  There  is  also  another  case,  with  this  dififer- 
ence,  that  the  heir  at  law  of  the  mortgagor, 
who  died  iatestate,  is  an  infant  of  the  age  of 


two  ^ears.    How  is  this  surplos  to  be  dispoaeJ 
of,  with  the  same  effect  ?  J.  A.  m. 


BILL  or  8 ALB. — BXECUTIOB. 

Can  A.t  to  whom  a  warrant  of  attorney  and 
bill  of  sale  have  been  given,  to  secure  a  debt 
due  to  him  by  B.,  take  possession  of  property 
removed  into  the  custody  of  C,  after  the  bifl 
of  sale  became  absolute,  and  the  property  was 
vested  in  A.  ?  or  can  he  issue  execution  against 
it  under  his  warrant  of  attorney,  without  being 
subject  to  an  action  of  trespass  ?  or  must  he, 
upon  C  refusing  to  deliver  the  same  over  to 
him,  bring  an  action  of  trover  for  the  reco- 
very of  the  goods  so  detained  ? 

Ahtoninus. 


MISCELLANEA. 


LAST  WILL   AND  TB8TAMBNT  Or  A  8TUDBNT 

AT  DOBLIN. 

Cum  ita  semper  me  amares. 

How  to  regard  you  dl  my  care  is. 

Consilium  tibi  ao  imprimis. 

For  I  believe  but  short  my  time  is. 

Amice  admodum  amaude. 

Pray  thee  leave  off*  thy  drinking  brandy. 

Vides  qua  sorte  jaceo  hie, 

Tis  all  for  that;  O  sick !  O  sick  ! 

Mors  mea  vexat  matrem  piam. 

No  do^  was  ere  so  sick  as  I  am. 

Secunao,  mi  amice  bone, 

My  breeches  take ;  but  there's  no  money. 

£t  vestes  etiam  tibi  datur. 

If  such  foul  rags  to  wear  you'll  venture. 

Pediculas  si  portes  pellas. 

But  they  are  sometimes  princes'  fellows. 

Accipe  libros,  etiam  musam. 

If  I  had  lived,  I  ne'er  had  used  them. 

Spero  quod  his  contentus  eris. 

For  I've  a  friend  almost  as  dear  is ; 

Vale,  ne  plus  tibi  detur. 

But  send  her  up.  Jack,  if  you  meet  her. 


MINOAT. 

Mingay  never  exhibited  any  marks  of  wil 
or  propensity  to  humour;  but  he  furnished 
Erskine  with  opportunities  without  end  for  the 
exercise  of  hisrantasticd  and  lively  imagina- 
tion. In  an  action  agunst  a  stable-xeeper  for 
not  taking  proper  care  of  a  horse,  which  had 
been  put  to  stand  at  livery  with  him,  and  his 
value  much  diminished,  in  consequence  of  the 
bad  treatment  he  had  recdved,  which  was 
stated  to  have  proceeded  from  his  not  furnish- 
in^  proper  provender. — "  The  horse,"  said 
Min^y,  who  led  for  the  plaintiff,  **  was  turned 
into  a  stable,  with  notlung  to  eat  but  musty 
hay  in  the  rack.  To  such  feeding  the  horse 
demurred,'* — "  He  should  have  gtme  to  ike 
country*'  said  Erskine.— /Valor's  Magatine, 
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TH«   AKATOMT  ACT,    2  &  3  W.  4.  C.  75. 

With  tbe  exceptton  of  the  Reform  Acts, 
there  was  scarcely  any  measure  which  cre- 
ated more  discnssion  and  intereat  in  the  last 
aeaaon  oi  Fbiliament  than  the  Anatomy 
Act  AltJboug^  we  have  always  thought, 
and  ttill  retain  the  opimon,  that  it  might 
have  gone  further  witix  advantage,  yet  we 
CDosider  that  the  present  statute  may  he 
productive  of  oonsiderahle  benefit.  The 
act  allndes,  in  recital,  to  the  horrible  crimes 
of  Buike  and  Bishop,  which,  no  douht, 
were  the  diief  causes  of  the  success  of  the 
BMasure.  "  Whereas,"  it  recites,  "  a  know- 
ledge of  tiie  causes  and  nature  of  sundry 
disases  which  affect  the  body,  and  of 
the  beat  methods  of  treating  such  dis- 
eases, cannot  be  acquired  without  the 
aid  of  anatomical  ezatnination ;" — "  And 
nhereaa,  in  order  to  supply  hunuui  bodies 
fiv  sock  anatomical  examination,  divers 
great  and  grievous  crimes  have  been 
committed,  and  lately  mmrder,for  the  tingle 
obfect  ef  txUif^gfmr  tuck  purposes  the  bodies 
9/  persons  so  mm^^jkred"  It  is  enacted,  that 
die  Secretary  for  d^^State  of  the  Home  De- 
partment in  England,  hu^  the  Chief  Secre- 
tary in  Ireland,  may  grant  licences  to  prac- 
tiK  anatomy  to  toy  fdJiow  or  member  of  any 
fioUege  of  {^jaicians  or  surgeons,  or  to  any 
9idnBte  orlioentiate  in  medicine,  or  to  any 

HO.  CI3L 


person  lawfully  qualified  to  practise  medi- 
cine, or  to  any  medical  professor,  or  to  any 
student  attending  any  school  of  anatomy, 
on  application  by  the  party,  countersigned 
by  two  magistrates  of  the  county  or  borough 
where  the  party  resides.  (§  1.)  The  Se- 
cretary of  State  is  ako  to  appoint  inspectors 
of  schools  of  anatomy  ($  2) ;  and  to  direct  in 
what  district  they  shall  attend  ($  3).  These 
inspectors  are  to  make  returns  of  all  subjects, 
(giving  their  age,  name  and  sex,  when 
known,)  which  have  been  removed  for  ana- 
tomical examination  to  any  place  in  their  re- 
spective districts(§  4)  ;  andcdso  to  visit  every 
place  where  it  is  intended  to  practise  ana- 
tomy ($  5) ;  notice  of  which  intention  must 
be  given  to  the  Secretary  of  State  (§  12) ; 
they  are  to  have  for  their  trouble  £100  a 
year. 

By  this  part  of  the  act,  therefore,  provi- 
sion is  made  for  the  establishment  and  regu- 
lation of  proper  schools  for  the  practice  of 
anatomy,  which,  if  thus  licensed,  are  allowed 
to  exist,  whilst  before  the  act  they  were 
rather  permitted  to  do  so  by  sufierance  than 
by  right ;  as  the  preventing  the  intenring  of 
a  body  has  been  considered  an  indictable  of- 
fence.* The  act  then  goes  on  to  provide 
for  the  proper  supply  of  bodies.  To  obtain 
this  object,  it  is  enacted,  that  it  shall  be 
lawful  for  *•  any  executor  or  other  party, 
having  lawful  possession  of  the  body  olf  any 
deceased  person,  and  not  being  an  undertaker 
or  other  party  intrusted  wi&  the  body  for 


•>  Rex  V.  Young  and  others,  cit.  Rex  v.  lAfnn, 
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the  purpoae  only  of  interment,  to  permit 
the  body  of  such  deceased  person  to  under- 
go anatomical  examination;  unless,  to  the 
knowledge  of  such  executor  or  other  party, 
such  person  shall  have  expressed  his  desire, 
either  in  writing  at  any  time  during  his  life, 
or  verbally  in  the  presence  of  two  or  more 
witnesses  during  the  illness  whereof  he  died, 
that  his  body  after  death  might  not  undergo 
such  examination,  or  unless  the  surviving 
husband  or  wife,  or  any  known  relative  of 
the  deceased  person,  shall  require  the  body 
to  be  interred  without  such  examination," 
(§  7).  Under  this  section,  it  is  obvious 
that  all  persons  who  die  in  workhouses  or 
poor  houses,  or  elsewhere,  and  are  without 
known  relatives,  may  be  handed  over  by 
the  parish  officers  for  anatomical  examina- 
tion. It  is  also  clear,  that  if  a  person  is 
particularly  anxious  not  to  be  so  examined, 
he  should  express  such  wish  in  writing,  by 
his  will ;  or  otherwise,  as  if  he  die  suddenly, 
h^  will  be  liable  to  undergo  the  examina- 
tion.^ 

Provision  is  next  made  for   the  express 
^tirection  by  a  person  that  his  body  shall  be 
examined  anatomically;  in  which   case,  if 
he  make  such  direction  in  writing,  or  in  the 
presence  of  two  or  more  witnesses,  during 
fthe  illness  whereof  he  died,  or  shall  nomi- 
nate any  party  authorized  by  the  act  to  exa- 
mine  bodies    anatomically,  to  make  such 
•examination,   and  such  direction  shall   be 
made  known  before  the  burial  to  the  party 
having  lawfid  possession  of  the  dead  body, 
then  such  l&st- mentioned  party  shall  direct 
isuch   examination  to  be  made,  unless  the 
•deceased  person's  surviving  husband  or  wife, 
.or  nearest  known  relatives,  shall  require  the 
body  to  be  interred  without  such  examina- 
tion (§  8).    The  body,  however,  is  not  to  be 
removed  for  such  examination  from  the  place 
where  such  person  shall  have  died,  imtil  after 
forty-eight    hours   after    his  decease,    and 
twenty-four  hours  notice  to  the  inspector  of 
the  district ;  nor  unless  a  certificate,  stating 
in  what  manner  such  person  came  by  his 
death,  shall  have  been  signed  by  the  medical 
xnan  who  attended  such  person,  or  who  shall 
be  called  in  after  the  death  of  such  person. 
(§  9.)     It  will  still,  therefore,  be  impossible 
for  a  person  ^o  leave  his  body  for  dissection, 
if  his  relations  object  to  such  examination. 

The  act  then  provides  that  professors  of 
anatomy,  surgeons,  and  other  medical  men, 
having  received  licences  under  the  act,  may 
receive   bodies  for   anatomical  purposes,  if 


permitted  to  do  so  by  t^e  persona  lawfully 
possessed  of  the  body  (§  10)  ;  but  that  all 
such  medical  men  are  to  demand  and  receive 
with  the  body  the  certificate  required  by 
the  act,  which  they  are  to  transmit  to  the 
inspector,  and  also  a  return  of  the  place  of 
death,  age,'sex,  &c.,  if  known,  of  the  sub- 
ject. 

Every  body  so  removed  is,  before  removal, 
to  be  placed  in  a  decent  coffin,  and  the  party 
removing  the  same  is  to  make  provision  that, 
after  examination,  it  is  to  be  decently  in- 
terred in  consecrated  ground,  or  public  bu  - 
rial  ground ;  and  a  certificate  of  the  inter- 
ment is  to  be  transmitted  to  the  inspector 
within  six  weeks  after  the  receipt  of  the 
body.  (4  13.) 

By  §  14,  persons  having  obtained  licences 
imder  this  act,  are  not  to  be  liable  to  punish- 
ment in  having  human  bodies  in  their  poses- 
sion;  thus  altering  the  former  law  in  this 
respect,  it  being  before  the  passing  of  this 
act  a  misdemeanor. 

By  §  15,  nothing  contained  in  tiiis  act 
is  to  prohibit  post  mortem  examinations. 

One  great  cause  of  the  odium  attaching 
on  dissection  was,  that  it  constituted  part  of 
the  punishment  for  murder.  •  To  remove  this 
cause  of  prejudice,  so  much  of  the  9  Geo.  4. 
c.  31.  as  directs  that  the  bodies  of  murderers 
may  be  dissected,  is  repealed,  and  their  bo- 
dies are  directed  henceforth  to  be  hung  in 
chains,  or  buried  within  the  precincts  of  the 
prison  in  which  they  were  confined  before  his 
conviction,  as  the  Judge  may  direct. 

By  §  1 7  it  is  provided,  that  every  action  or 
suit  which  shall  be  commenced  against  any 
person  for  any  thing  done  in  pursuance  of 
this  act,  shall  be  commenced  within  six  ca- 
lendar months  next  after  the  cause  of  action 
accrued;  and  the  defendant  in  every  such 
action  or  suit  may  either  plead  the  matter 
specially  or  the  general  issue,  and  give  the 
special  matter  in  evidence. 

All  persons  offending  against  the  act  shall 
be  guilty  of  a  misdemeanor,  and  be  impri- 
soned for  three  months,  or  by  a  fine  of  £50, 
at  the  discretion  of  the  court  (§  18). 

It  is  to  be  observed,  that  the  act  is  now 
in  force,  having  come  into  operation  oA  the 
first  day  of  August  last.  ($  20.) 

DISSERTATIONS 

ON  CONVEYANCING. 
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b  See  the  proper  clauses  to  he  inserted  in 
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ON  T{1B  PBXSUICFTION  OF  SURVIVOESBiP. 

Whbhe  two  persons  connected'  witti  one 
another  perish  in  the  same  event,  and  it  is 
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unknown  whicb  died  fint,  a  doubt  of  oon- 
aderuble  impoitanoe  often  arises  with  res- 
pect to  their  heirship  and  representation. 
This  circumstance  is  provided  for  by  the 
Code  NiqpaiecMu  in  a  great  measure  follow- 
ing the  Roman  law*,  as  follows  :— *"the  pre- 
sumption of  survivorship  is  to  be  detenuined 
by  Uie  drcumslances  of  the  case ;  and  for 
want  of  these,  by  the  circumstances  of  age 
and  aex.  If  all  the  persons  shall  be  imder 
the  age  of  fifteen  years,  the  eldest  shall  be 
presumed  to  have  survived :  if  all  of  them 
shall  be  above  the  age  of  sixty  years,  the 
youngest  shall  be  presumed  to  have  sur- 
vived :  if  some  of  tiiem  shall  be  under  the 
age  of  fifteen  years,  and  others  above  the 
age  of  sixty  years,  the  former  shaU  be 
presumed  tx>  have  survived  the  latter :  if  all 
of  them  shall  be  above  the  age  of  fifteen 
years  and  under  the  age  of  sixty  years,  the 
males  shall  be  presumed  to  have  survived, 
in  case  the  ages  are  equal,  or  the  differ- 
ence in  them  does  not  exceed  one  year. 
If  tfaey  are  all  of  the  same  sex,  that  pre- 
sumption of  survivorship  which  regulates 
tiie  succession  in  the  order  of  nature  shall 
be  admitted ;  the  younger  therefore  in  that 
case  shall  be  presumed  to  have  survived  the 
elder."     Code.Napoleon,  art.  720—722. 

This  point  has  come  several  times  before 
the  Courts  in  this  country,  and  it  has  been 
left  for  them  to  decide,  there  being  no  le- 
gislative provision  on  the  subject.  It  first 
arose,  we  believe,  in  the  case  of  General 
Stanwix,  in  which  the  General  and  his 
daughter,  an  only  child,  had  sailed  in  the 
same  vessel  from  Ireland ;  the  vessel  was 
east  away  and  not  a  siugle  person  saved, 
and  there  was  no  evidence  whether  the 
General  or  his  daughter  was  the  longer 
liver.  The  personal  representatives  of  the 
two  were  different,  and  they  brought  their 
respective  claims  before  the  Court  of  Chan- 
Ciay.  The  cause  was  heard,  and  the  ar- 
gmnents  on  each  side  were  so  ingenious 
that  a  -compromise  was  recommended,  to 
which  the  several  claimants  agreed.  Mr. 
Feame  composed  an  argument  for  each  of 
the  two  claimants.^  The  point  next  came 
before  the  Court  in  Wright  v.  Netherwood, 
otherwise  Wright  v.  Sarmuda^  a  note  of 
which  IS  given  in  Evans's  notes  to  Salkeld,^ 
and  also  in  2  Phillim.  267,  in  which  how- 
ever the  question  was  not  fully  met.  The 
leading  case  on  the  point,  is  Taylor  and 
otkerg   V.  Diplock,^    in  which  a  husband 

•  Digest,  lib.  34.  t.  9.  8.  3,  t.  5.  22,  23. 
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had  appointed  his  wife  executrix  and  re- 
siduary legatee ;  but  his  wife  was  drown- 
ed at  the  same  time.  There  was  a  good 
deal  of  evidence  to  shew  that  the  husband . 
had  survived  the  wife ;  and  Sir  John  Ni- 
choll  held,  first,  that  it  was  incumbent  in 
such  a  case  on  the  next  of  kin  of  the  wife, 
to  pBoye  her  survivorship,  as  the  burthen 
of  proof  was  laid  on  her;  that  supposing 
them  to  be  in  the  same  situation  at  the 
time  of  death,  the  ordinary  presumption 
was  that  the  husband  had  more  strength 
and  more  fortitude  than  the  wife,  which 
would  raise  the  inference  that  he  had  sur- 
vived; but  that  the  evidence  being  con- 
flicting, they  must  be  taken  to  have  died 
together;  and  admimstration  was  therefore 
granted  to  the  representatives  of  the  hus- 
band. In  this  case,  therefore,  the  doctrine 
of  presumption  arising  from  the  age  and 
sex  of  the  parties  is  indirectly  admitted  by 
the  Ecclesiastical  Courts. 

In  the  case  of  Mason  v.  Mason,*  the 
point  again  came  before  the  Court  of  Chan- 
cery. A  father  and  son  having  been  ship- 
wrecked together  on  a  voyage  from  India, 
and  all  on  board  having  perished,  the 
question  of  the  presumption  of  survivorship 
was  argued  at  length  by  Sir  Charles  We- 
therall  for  the  admission  of  the  doctrine, 
and  Sur  Samuel  Romilly  and  Mr.  Cooke 
against  it.  Sir  William  Grant,  M.  R. 
said  that  there  were  many  instances  in 
which  principles  of  law  had  been  adopted 
frx)m  the  Civilians  by  our  English  Courts 
of  Justice,  but  none  that  he  knew,  of  in 
which  they  had  adopted  presumptions  of 
foot  hom  tike  rules-of  civil  law.  In  Gener- 
al Stanwix's  case,  he  thought  the  stress  of 
the  argument  to  be  in  fiivour  of  the  repre- 
sentative of  the  fiither.  In  the  present 
case  he  did  not  see  what  presumption  was 
to  be  raised ;  but  after  some  hesitation  he 
directed  an  issue  to  try  the  point.  It  would 
appear  therefore  that  the  doctrine  of  p^- 
sumption  as  to  survivorships,  derived  frt)m 
the  Civil  Law,  will  not  be  admitted  in  the 
Courts  of  Common  Law  or  Equity,  how- 
ever they  may  influence  the  grant  of  pro- 
bates and  letters  of  administration  by  the 
Ecclesiastical  Courts.  There  is  a  very  late 
case  on  the  point,  which  arose  in  these  last 
Courts,  with  which  we  shall  conclude  these 
remarks. 

Mr.  Selwyn  and  his  wife,  while  on  a  voyage 
from  Liverpool  to  Baoffor,  perished  at  sea  on 
the  18th  of  August.  They  left  no  issue.  By 
his  will  he  directed  that  his  wife,  \f  iwing  at 
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hfs  deeettne,  should  have  ail  his  property,  and 
be  sole  execatrix,  and  in  the  event  of  her 
ff^ing  in  his  ii/e-iime,  then  the  will  appointed 
three  executors  and  trusteea.  No  proof  could 
be  ob^iiied  as  to  the  exact  time  at  which 
either  of  the  parties  died.  Their  bodies  were 
found  floating  near  the  shore  some  few  days 
after  the  wreck. 

y^ddttms,  for  the  substituted  executor,  pray- 
ed probate. 

Per  Curiam, — ^This  case  arises  out  of  the 
unfortunate  accident  of  the  Rothsay  Castle. 
Instances  have  occurred  where,  under  similar 
circumstances,  the  qucstioB  has  been,  which 
of  two  persons  sumved ;  but  in  the  absence 
of  clear  evidence  it  has  generally  been  taken 
that  both  died  in  the  same  moment.  In  the 
case  of  Tai/lor  v.  /Mpioch,  2  Phill.  2? I,  which 
was  elaborately  ar<rued,  both  on  ai|thorities 
and  presumption,  the  Court  held  that  as  the 
parties  must  be  taken  to  have  died  at  the 
same  instant,  hothin;^  vested  ia  the  \vife,  and 
granted  adminiiitration  to  the  next  of  kin  of 
the  husband.  Here  the  wife  and  her  repre- 
sentatives would  have  no  interest  in  t)ie  effects 
under  the  words  "  in  case  she  should  be  living 
at  his  death."  The  only  difficulty  arises  from 
the  other  clause,  providing  that  the  aubstitu- 
tion  of  the  executors  and  the  devise  over  shall 
take  effect  in  the  event  of  her  "  dying  in  his 
life-time/'  Without  going  into  the  general 
presumption  that  th^  husband  was  the  strong- 
er and  therefore  survived,  the  intention  is  so 
dear,  that  whatever  might  be  the  strict  con- 
struction of  the  ivords  in  other  Courts,  I  shall 
decree  probate  to  the  substituted  executors  in 
common  form,  the  next  of  kin  making  no  op- 
position to  the  grant,  and  having  it  in  their 
power,  if  they  should  hereafter  see  fit,  to  call 
in  the  proliale  and  contest  the  point  — Rule 
granted.    In  re  SeUr^n,  3  Hag.  748. 
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«0W  FAft  COMPOSITION  ARTICLB6  ARK 

BINDING. 

If  a  creditor  signs  articles  of  composition 
"with  his  debtoi:,  but  the  trustee  of  the  debtor 
afterwards  refuse  to  allow  him  to  prove  his 
debt,  he  will,  notwithstanding  that  he  has  signed, 
be  remitted  to  his  former  rights.  This  is 
established  by  the  follomng  case : 

The  plauitiff  sued  on  two  bills  of  exchange 
for  500/.  each,  drawn  by  George  Loft,  the 
24th  of  October,  and  27th  November,  1828, 
on  the  defendants,  by  them  accepted,  payable 
four  months  after  date,  and  by  Loft  indorsed  to 
the  plaintiff.  At  the  trial  before  TtnHal,  C.  J. 
London  sittings  after  Michaelmas  Term,  the 


ground  of  defence  relied  on,  was  as  foDows : 
the  defendants  stopped  payment  shortly  before 
their  acceptances  became  due;  and,  at  their 
request,  the  plaintiff,  on  the  9th  of  March, 
1829,  attended  a  mcctin£:  of  the  defendant's 
creditors,  at  the  office  of  Mr.  Parnther,  the  de- 
fendant's attorney,  when  it  was  resolved  that 
their  property  should  be  assigned  to  trustees, 
and  be  by  them  (fisposed  of  in  the  same  way  as 
if  a  commission  of  bankrupt  had  been  issued 
against  them;  and  that  the  creditor^  should 
execute  a  composition  deed*  The  plaintiff 
was  put  down  as  a  creditor  for  1000/.,  and 
some  days  after  signed  the  resolutions  which 
had  been  come  to,  as  above,  and  had  been  exe- 
cuted by  many  other  creditors.  ITiey  were 
signed  by  two  more  creditors  after  the  plain- 
tiff; but  not  by  die  defendauu.  On  the  I9tb 
of  May,  the  defendants  lequested  the  plaintiff 
to  sign-  their  composition  deed^  and  stated, 
that  upon  doing  so  he  would  receive  a  dividend 
of  five  shillings  in  the  pound.  The  trustees 
under  the  deed,  however,  refused  to  allow  a 
dividend  to  the  plaintiff  on  a  greater  sum  than 
782/ ,  alleging  that  the  plaintiff  had  received 
from  Loft  218/.,  on  account  of  the  bills  of  ex- 
change, before  the  9th  of  March,  the  day  when 
the  plaintiff  proved  his  debt  against  the  de* 
fendants,  upon  the  creditors  coming  to  resolu- 
tions as  above.  The  plaintiff  asserted  that  he 
had  not  received  tlie  *J18/.  till  after  the  9th  of 
March,  in  which  case  he  was  by  law  entitled  to 
a  dividend  on  the  full  1000/.,  and  refused  to 
accept  a  dividend  on  less,  or  to  sign  the  com- 
position deed,  unless  on  those  terms.  On  the 
\  1th  of  August,  1829,  he  wrote  to  require  di- 
vidends on  the  whole,  and  to  threaten  an  action 
against  the  defendants ;  when  their  attorney,, 
Mr.  Parnther,  answered  him  on  the  12th  aa 
follows  :  •*  In  answer  to  your  letter  of  yester- 
day, asking  whether  vou  are  to  be  paid  dividends 
on  the  1000/.,  ana  stating  that,  if  not,  you 
will  take  out  a  writ  against  Messrs.  Woolner 
Mdthout  delay,  I  am  compelled  to  say,  that  you^ 
never  can  be  admitted  a  creditor  for  a  sum  not 
due  to  you ;  you  must  deduct  from  the  1000/.  the 
218/.  received  by  you  ih  part  payment  prior  to 
their  failure"  Shortly  afterwards,  the  plaintiff 
commenced  this  action.  The  defendants*  com- 
position deed,  by  which  they  covenanted  to^ 
carry  on  their  business  for  Uie  benefit  of  their 
creditors,  and  which  contmned  a  clause  ren<f 
dering  it  void  if  not  dgned  before  a  given  time 
by  aa  creditors  within  300/.  of  the  total  amount 
of  debts  due,  was  never  signed  by  the  plaintiff 
or  the  defendanta.  A  verdict  was  found  for 
the  plaintiff,  with  leave  for  the  defendants  to 
move  to  set  it  aside,  on  the  ground  that  the 

Klaintiff,  by  having  signed  the  resolutions  6i 
larch,  1829,  was  estopped  from  bringing  thi* 
action. 

The  judgment  of  Tlndal,  C.  J.,  was  as  fol- 
lows : — ^The  signature  of  the  resolutions,  and 
the  circumstances  which  followed,  do  not 
amount  to  a  bar  of  the  plaintiff's  claim  in  this 
action.  The  defendants  contend,  that  a  party 
who  concurs  in  resolutions  for  a  diatributioa  ot 
the  property  of  his  debtor,  brings  himself  with- 
in   the  operation  of  a  subsequent  deed,  by 
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winch  the  debtor's  property  is  aflnigned  for  the 
benefit  of  the  creditore  at  large,  aod  that  this 
separate  right  n  Uiereby  suspended  till  the 
crediton  are  satisfied,  or  at  least,  placed  in 
the  sitaatioa  in  which  the^  originally  stood. 
As  a  general  proposition,  this  is  true ;  but  it  is 
not  trne  where  the  party,  by  the  act  of  the 
debtor,  is  prevented  from  taking  the  benefit 
of  the  deed.    See  how  the  matter  stands  in 
this  case.    The  plaintiff,  a  creditor  of  the  de- 
fendants,  enters,  with  otlier  creditors,  into  ge- 
neral resolutions  as  to  the  disposition  of  the 
debtor's  property.  Some  time  after,  the  amoimt 
of  the  plaintiff's  chuin  is  contested,  and  ulti- 
mately the  defendants  and  the  trustees  under 
the  <ieed  of  assignment  determine,  that  the 
plaintiff  shall  not  stand  in  the  character  of  a 
creditor  at  all,  thereby  denying  him  every  right 
with  a  view  to  which  he  signed  the  preliminary 
resolutions.    He  may  therefore  contend  that, 
as  £sr  as  he  is  concerned,  the  resolutions  have 
never  been  carried  into  effect  at  aH.    I  a^ee 
that  the  other  creditors  arc  estopped  to  raise  a 
similar  objection,  for  they  have  had  the  be- 
nefit of   a  dividend  under  the   deed  $    but 
how  can  it  operate  as  an  estoppel  to  the  plain- 
tiff, who,  by  the  trustees  themselves,  has  been 
prevented  from  deriving  any  benefit  under  it  ? 
besides  this,  the  plaintiff  has  been  put  out  of 
the  resolutions,  by  an  original  act  of  the  de- 
fendants and  tlte  trustees  9  for,  by  a  letter 
written  on  the  27th  of  February,  he  is  ex- 
pressly told,  chat  "  Messrs.  Woolaer's  trustees 
are  or  opinion,  that  after  the  evidence  given 
by  Mr.  Loft,  before  the  commissioners  at  their 
bust  meeting,  they  would  not  be  justified  in  al- 
lowing Mr.  Garrard  to  rank  as  a  creditor." 
What  18  that  but  a  consent  on  their  part  that  he 
ahall  be  discharged  from  any  participation  in 
the  general  resolutiotts }  Although  it  is  a  fraud 
on  the  other  creditors,  if  a  party  who  has  con- 
curred in  recommending  a  distributioa  of  tl^ 
debtor's  property,  refuses  to  come  in  on  the 
aame  terms  inth  the  rest,  it  can  be  no  fraud 
where  he  is  prevented  from  deriving  anyad- 
vantage  from  the  general  distribution.    Thus 
in  Bw^thbeg  v.  Sawden,  3  Camp.  175,  Lord 
EUenborough  says.  ''If  the  plaintiffs  could 
shew,  that  the  defendant  had  refused  to  give 
them  the  notes,  according  to  the  terms  otthe 
agreement,  they  might  be  remitted  to  the  terms 
of  the  original  remedy  (  but  I  think  that  re- 
medy is  suspended  by  the  agreement,  unless 
an  infraction  of  the  agreement  on  the  part  of 
the  ddendant  b  proved  by  the  plaintiffs.'' 
Here  there  has  been  an  infraction  ot  the  terms 
of  the  a^eement,  by  the  refusal  to  permit  the 
plaintiff  to  proceed  under  it.    The  rule,  thcre- 
ibre,  which  hasp>een  obtained  for  a  new  trial, 
must  be  discharged. 

The  other  Judges  concurred. — Gatfwtl  v. 
Wooiner,  8  Bing.  268.  S.  C.  6  Moo.  &  Pay. 
.T27  ;  see  also  Talloch  v.  SmUh,  6  Bii^.  331/; 
CrawUf  V.  Hillarnep^  2  M.  &S.  120;  Ex  parte 
yer^^  1  Rose,]28l  •  and  Mackenzie  v  Mac* 
itraziV,  IGVes.  372. 


REVIBW. 

A  Practical  TVeatise  of  Assets,  Debts,  aitd 
Incumbnnmes.  By  James  Ham,  ojf  the 
Inner  Temple,  M.A.,  Barriater  at  Law. 
London:  Maxwell,   pp.  646. 

Thb  objects  of  this  yolume,  a«  stated  in  the 
Author's  preface,  are  to  assist  persons  pro- 
viding by  will  for  the  payment  of  debts, 
mort^gagea,  incumbrances,  and  legacies ;  to 
convey  useful  inlormation  to  creditors  who 
have  demands  against  the  estate  of  the  de- 
ceased ;  and  to  unfold  the  dutiea  and  re- 
sponsibilities of  executors,  aduiinistrators, 
and  trustees. 

Mr.  Ram  appears  to  be  weQ  aware  of  the 
important  functiona  of  a  Law  Writer,  since, 
aa  he  says,  common  experience  tesdfiea 
that  in  actual  practice  it  is  often  essential  to 
act  on  the  instaUt,  and  frequently  a  Treatise 
must  be,  and  consequently  is,  depended  on 
as  containing  a  faithful  statement  of  the 
law. 

A  summary  is  ^ven  by  Mr.  Bam  of  the 
different  degrees  of  weight  attached  to  ju- 
dicial decisions. 

**  The  authority  of  a  case  often  depends  on 
the  Court  in  which,  dr  the  learning  ef  the 
Judge  by  whom,  it  was  decided.  A  case  at 
aifi/»*fii«  carries  less  weight,  than  one  decided 
by  assembled  Judges  at  \\  estminster ;  and  it  im 
certain  that,  C'enerallyspedcing,  a  judgment  by 
a  Court  in  Westminster  Hall  yields  in  import- 
ance to  a  decision  in  the  House  of  Lords.  The 
authority  of  a  case  may,  metreover,  be  strength- 
ened by  the  circumstance,  that  it  was  deter- 
mined by  a  *  strong'  Court,  by  a  Court  com- 
posed of  Judges  of  great  reputation,  or  by,  or 
with  the  concurrence,  of  a  single  Judge  dis- 
tinguished for  his  learning ;  and  be  weakened 
by  the  circumstance,  that  the  Court  were 
equally  divided,  or  were  not  unanimous.'' 

Amongst  the  names  which  have  attained 
the  eminence  here  spoken  of,  our  author 
mentioHs  Sir  M.  Hale,  Sir  J.  Holt,  Lord 
Hardwicke,  Lord  Mansfield,  Lord  Thurlow, 
Lord  Alvanley.  and  Sir  V.  Gibbs.  We 
should  have  thought  that  many  other  names 
might  have  been  dassed  in  this  catalogue ; 
for  instance.  Sir  W.  Grant,  and  Lords  El- 
don  and  BUenborough.  But  Mr.  Ilam 
seeou  to  have  proceeded  on  very  lawyer-like 
grounds ;  for  in  support  of  every  name,  he 
has  cited  cases  in  which  the  weight  of  the 
authority  has  been  ackilowldd^d« 

The  author  obeerves,  aluo,  thait  the  oc- 
casion on  which  a  case  has  been  cited  <on 
the  bench,  and  the  manner  in  which  it  is  no- 
ticed, may  importantly  regulate  future  deci- 
sions.    Mr.  Ham  has  mentionad  ffianf  of 
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thcBe  instances  in  the  notes.  Thus  the  way 
in  which  an  authority  is  referred  to  may  be 
materially  useful. 

"  When  it  explainn  the  judgment  delivered 
m  the  case  cited^  and  which,  according  to  the 
report  of  it,  is  not  very  intelligible  ^:  when  the 
case  is  noticed  by  the  same  Judge  by  whom  it 
was  decided,  and,  on  citing  it,  he  expresses  his 
adherence  to  it^,  or  explains  the  ground  or 
principle  of  his  decisions  or  the  meaning  of 
his  juagment,  which  has  been  misunderstood  <i: 
when  tne  Judge  who  cites  the  case  was  counsel 
in  the  cause,  and  states  the  nature  of  it  *:  when 
the  Judge  has  his  own  note  of  the  case,  and 
cites  it  from  that  note':  when  such  judicial 
notice  of  a  case  discloses  the  end  of  itff:  when 
It  testifies^the  authority  of  the  case  cited,  and 
expresses  an  opinion  that  it  ought  to  be  fol- 
lowed b:  when  it  is  expressive  of  approbation 
of  a  case,  the  soundness  of  which  has  been  at- 
tacked^ :  when  it  contains  an  opinion  that  the 
case  cited  is  not  law  J,  or  a  statement  that  it 
has  not  been  approved  of  ^." 

Mr.  Ram,  on  the  ground  of  the  necessity 
of  all  these  researches,  claims  what  he  terms 
"  gentle  criticism;"  and  he  is  certainly  en- 
titled to  it.  We  know  few  books  which 
bear  such  evident  marks  of  the  most  perse- 
vering labour,  both  in  setting  forth  the  doc- 
trines in  the  text,  and  the  ample  authorities 
vhicb  are  contained  in  the  notes. 

The  work  commences  by  treating  of  the 
various  kinds  of  debts,  and  devises  of  real 
estate  in  trust  for  the  payment  of  debts  and 
legacies,  with  power  to  raise  money  for 
their  pa3rment,  and  the  procedure  to  execute 
such  power.  The  author  next  examines 
charges  by  way  of  annuity ;  and  after  these, 
property  held  to  be  assets  by  courts  of  law 
and  of  equity  severally. 

The  following  subjects  are  then  succes- 
sively considered :  Personal  and  real  assets ; 
paraphernalia,  and  a  wife's  personal  chattels ; 
her  rent-chai^e,  terms  of  years,  and  choses 
in  action ;  property  held  to  be  personal  es- 
tate, rent,  emblements,  and  mortgage  mo- 
ney ;  heir-looms,  and  other  chattels ;  con- 
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version  by  will  of  real  estate  into  personal, 
and  of  personal  into  real  estate.  The  sta- 
tutes 3  and4  of  W.  and  M.  c.  14  ;  47  Geo. 

3,  St.  2,  c.  74.  and  11  Geo.  4.  and  1  Wm. 

4.  c.  47.  (relating  to  the  liability  for  debts 
of  real  estates),  are  next  brought  under  no- 
tice. Assets  out  of  England,  and  property 
which  is  not  assets,  are  tiben  treated  of;  and 
to  these  follow  probates  and  administrations, 
funeral  and  testamentary  expenses ;  retainer 
of  debts  due  from  the  testator  to  executors, 
heirs,  and  devisees;  the  order  in  which  debts 
are  payable,  the  power  of  the  executor  to 
exercise  a  preference,  and  the  priorities  of 
creditors.  Then  comes  the  consideration  of 
costs;  a  lessor's  action  for  rent;  equitable 
assets ;  marshalling  assets ;  and  the  exoner- 
ation of  real  estate. 

The  remainder  of  the  volume  is  occupied 
with  the  following  subjects:— The  order  in 
which  equity  applies  assets ;  tacking  to  a 
mortgage;  priority  of  incumbrancers  ;  mort- 
gagee's will;  the  Statute  of  Limitations; 
satis&ction  of  debts  by  legacies;  extin- 
guishment of  debts;  executor's  alienation 
of  assets;  liabilities  of  executors;  interest 
on  debts;  and  debts  payable  out  of  separate 
estates,  the  assets  of  married  women. 

Much  of  the  law  thus  collected  in  this 
volume  is  to  be  found  in  detached  portions 
in  other  treatises ;  it  is  here  collected  more 
fully  and  completely  than  the  nature  of  those 
works  rendered  eligible ;  and  for  the  large 
class  of  persons  and  their  legal  advisers  for 
whom  the  book  is  intended,  namely,  testa- 
tors, creditors,  executors,  administrators, 
and  trustees,  it  must  prove  a  great  acqui- 
sition. 
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OABB  OF  BAWNBT  CUKKIirOHAM  FOB  MURDBB. 

1635. 

Cunning HAJf  was  of  a  respectable  family,  and 
received  a  gosd  education,  but  fidling  into  dis- 
sipated habits,  was  at  length  driven  to  great 
distress.  In  order  to  relieve  his  wants,  he  per- 
suaded his  wife,  a  young  and  exceedingly  hand- 
some woman,  to  encourage  the  addresses  of 
Mr.  Hamilton,  a  wealthy  lawyer,  whom  she 
had  hitherto  always  repulsed.  The  wife  reluc- 
tantly consented  to  her  husband's  plan,  and 
made  an  assignation  with  the  lover,  who  pro- 
mised her  a  purse  of  one  hundred  poundb.  The 
place  of  meeting  was  in  a  church  porch.  Ha- 
milton wanted  to  know  where  Air.  Cunning- 
ham, her  husband,  was ;  and  was  informed  that 
he  was  gone  a  short  journey  into  the  country, 
which^  however,  would  take  him  up  eight  days; 
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whereas  madam  had  posted  him,  br  lie  had 
4oDe  it  himself,  in  a  private  place  in  his  cham- 
ber at  home.  Hamilton  seemed  extraordinari- 
ly pleased  at  his  success,  and  the  repose  he 
iThould  find  in  indul^ng  his  passion,  now  his 
antagonist  was  out  of  the  town,  as  he  thought. 
In  a  little  time  both  went  to  Sawney's  house, 
and  having  entered  his  bed-chamber,  where  he 
was  concealed,  and  a  good  fire  burning,  Mr^ 
HamUton  pulled  out  two  purses  of  gold  and 

Save  them  to  her,  and  then  going"  to  undress 
imaelf,  Sawney  sprang  out  of  his  hiding  place, 
and  with  one  stroke  of  a  club  he  had  m  his 
hand,  knocked  Mr.  Hamilton  down ;  not  con- 
tented with  his  wife's  having  the  two  purses  of 
irold,  he  determined  to  have  the  lawyer's  eloaths 
too ;  and  liierefore  redoubled  his  blows,  till  the 
.poor  gentleman  died  at  Mrs.  Cunningham's 
feet.  Mrs.  Cunningham,  not  dreaming  her 
husband  would  have  carried  matters  to  such  an 
issne,  seemed  frightened  to  the  last  extreme  at 
what  had  been  done ;  but  Sawney  endeavoured 
to  give  her  ease,  by  telling  her,  that  he  would 
work  himself  out  of  the  scrape  immediately, 
an<l  so  saying  hoisted  the  body  on  his  shoul- 
ders, and  went  out  at  a  back  door  which  led  di- 
rectly to  Hamilton's  house,  which  easily  open- 
ing, and  the  darkness  of  the  night  favouring 
him,  he  carried  the  lawyer  to  the  vault,  and 
pkM^ed  him  upright  on  the  seat,  to  the  end  that 
the  first  who  found  him  there  might  conclude 
he  had  died  in  that  place  and  posture. 

It  seemed  Mr.  Hamilton  had  the  day  before 
acquainted  a  particular  friend  who  lived  in  his 
house,  with  his  success,  and  how  he  was  to 
have  a  meeting  with  Mrs.  Cunningham  that 
night.  This  fnend  rose  about  midnight  in  his 
night-gown,  and  stept  down  to  the  vault,  where 
opening  the  door,  he  ^ied  Mr.  Hamilton  sit- 
ting, and  stayed  without  a  considerable  time, 
till  finding  his  friend  did  not  stir,  he  opened 
the  door  again,  and  taking  him  by  the  sleeve  of 
his  coat,  was  surprised  to  find  him  fall  down. 
He  stooped  to  take  him  up,  but  found  him 
dead ;  upon  which,  being  in  a  ^eat  perplexity, 
he  called  to  mind  his  ac(iucdntmg  him  with  the 
assignation  between  him  and  Mrs.  Cunning- 
ham ;  he  concluded  his  friend  had  found  no 
tsur  play  there,  knowing  the  husband  to  be 
none  of  the  easiest  of  men.  Fearing  that  he 
himself  should  be  thought  the  murderer,  he 
took  up  the  body  upon  his  shoulders,  and  car- 
ried it  to  Sawney's  house-door,  where  he  set  it 
down.  Madam,  a  little  after  midnight,  having 
occasion  to  go  down,  got  out  of  bed,  and  open- 
ing the  door,  let  the  body  of  her  late  lover 
tumble  into  the  house,  which  putting  her  into 
a  fright  she  ran  up  stairs  into  the  chamber,  and 
told  Sawney  that  the  lawyer  was  come  back. 
**Ay,  ay,"  says  he,  just  waking  out  of  his 
sleep,  "  I'll  warrant  he  shall  come  back  no 
more :  I'll  secure  him  presently;"  and  so  say- 
ing, sprung  immediately  out  of  his  bed,  put  on 
his  eloaths,  and  hoisted  the  dead  lawyer  once 
more  on  his  shoulders,  with  a  design  to  carry 
him  to  the  river  and  throw  him  in,  but  seeing 
some  persons  at  a  distance,  coming  towards 
hiui,  he  stepped  to  the  side  of  the  street  till 
they  were  got  by,  fearing  his  design  might  be 


discovered.  These  persons  were  half-a-dosen 
thieves,  who  were  returning  from  a  plunder 
they  had  made  of  two  large  flitches  of  hacon, 
out  of  a  cheesemonger's  shopj  and  as  they 
came  along  were  talking  of  a  vintner  hard  bv, 
who  sold  a  bottle  of  extraordinary  wine.  Saw- 
ney was  somewhat  relieved  from  his  fears  at 
hearing  this  conversation.  He  had  not  been  at 
his  post  long,  before  he  had  the  satisfaction  of 
seeing  this  company  put  their  bacon,  which  was 
in  a  sack,  into  an  empty  cellar,  and  knock  the 
master  of  the  tavern  up  to  let  them  in.  The 
coast  being  now  clear,  Sawney  conveyed  the 
dead  lawyer  into  the  cellar,  ana  taking  out  the 
purloinea  soods,  put  his  uneasy  cargo  in  tiie 
sack,  and  then  marched  home.  Nf  eanwhile,  the 
thieves  were  carousing,  little  dreaming  what  a 
change  they  should  presently  find  in  their  sack. 
Little  or  no  money  was  found  amongst  them, 
and  the  flitches  were  to  answer  the  full  reckon- 
ing, so  that  they  continued  drinking  till  they 
thought  the  bacon  was  become  an  equivalent 
for  the  wine  they  had  drank.  One  of  them,  ad- 
dressing the  landlord,  told  him  . — '*  That  he 
must  excuse  him  and  his  comrades  for  bringing 
no  money  in  their  pockets  to  defray  what  they 
had  expended,  especially  at  such  an  unseason- 
able time  of  the  night,  when  he  had  been  called 
out  of  his  bed  to  let  them  in ;  but  landlord,  in 
saying  this,  we  have  no  design  of  doing  you  any 
wrong,  or  drinking  your  wine  for  notoing.  For 
we  have  got  two  flitches  of  bacon  in  a  cellar 
hard  by,  winch  will  more  than  answer  our  ex- 
penses, and  if  you  care  to  have  them,  they  are 
at  yout  service  " — "  Gentlemen,"  said  the  vint- 
ner, "  if  the  flitches  of  bacon,  you  say  you  have, 
are  good,  I'll  take  them  off  your  hands,  and 
ouit  scores  %vith  you,  so  they  but  answer  my 
demands."  Immediately  one  of  them  said  he 
would  go  and  fetch  them,  and  accordingly 
coming  into  the  cellar  strove  to  hoist  the  sack 
up  "  Zounds,"  says  he,  *'  why,  I  tlunk  the 
bacon  is  multiplied,  or  I  am  deceived.  What  a 
load  is  here  to  gall  a  man's  shoulders !  The 
vintner  wUl  have  a  rare  bargain."  And  so 
saying,  he  carried  the  corpse  on  his  shoulders 
to  the  tavern.  On  opening  the  mouth  of  the 
sack,  they  were  surprised  to  see  a  man's  head 
peep  out.  The  vintner  presently  knew  the  line- 
aments of  the  deceased's  face,  and  cried  out, 
"  Rascals,  this  is  tlie  body  of  Mr.  Hamilton, 
the  lawyer,  and  you  have  murdered  him."  At 
this  all  the  six  were  in  the  utmost  horror  and 
confusion,  and  really  appeared  like  the  guilty 
persons.  But  the  vintner,  observing  them  en- 
deavouring to  get  away,  made  such  a  noise  of 
murder,  that  immediately  all  the  family  were 
out  of  their  beds,  and  the  watch  at  the  house- 
door,  to  know  the  reason  of  such  an  sdarm. 
The  thieves  were  instantly  conveyed  to  a  place 
of  durance  for  that  night,  and  in  the  morning 
were  sent  to  the  main  prison,  when,  after  a  little 
time,  they  took  their  trials,  were  found  guiliy 
of  Mr.  Hamilton's  death,  and  executed  accord- 
ingly. 

Cunningham  continued  his  ill  course  of  life,, 
committed  many  robberies  and  several  mur- 
ders, and  WHS  at  length  condemned,  and  exe- 
cuted at  Leith,  on  the  12th  April,  1635.  When 
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hewentto  tiM  ^aoe  of  e<ec«Aon,  he  betrayed 
no  «t^s  of  fear,  nor  seemed  any  way  daunted 
at  his  approachinr  fate.  As  he  lived,  so  he 
died,  yabantty  andobstinately  to  the  hist,  un- 
willing to  have  it  said  that  he,  whose  hand  had 
been  the  instrument  of  so  many  murders, 
proved  pusillanimous  at  the  last. 


THE  LAW  COMMISSIONERS. 


To  the  Editor  of  the  Legal  Obeerver. 

Sib, — I  see  by  the  AppropriatLon  Act  for 
this  year  (2  &  8  W.  4.  c.  126),  the  last, 
and  doubtless  the  most  agreeable  act  of  the 
session,  that  the  sum  of  15,000  /.  is  allot- 
ted to  the  Common  Law  and  Real  Property 
Commissionera.;  the  sum  of  10,000/.  to 
the  Record  Commissioners ;  and  other  sums 
to  other  Commissioners  connected  with  the 
Law.  Now  I  am  perfectly  willing  to  ad- 
mit that  the  services  of  eminent  profession- 
al men  are  absolutely  necessary  for  the  safe 
and  effectual  reform  of  the  Law,  and  also 
that  such  services  must  be  properly  com- 
pensated. I  do  not  therefore  mention  the 
sums  received  invidiously,  nor  do  I  think 
we  have  a  right  to  begrudge  the  learned 
persons  appointed  CommissionerB  a  proper 
reward  for  their  labours.  Neither  will  I 
say  what  often  has  been  said,  that  they 
have .  done  but  little,  while  a  great  portion 
of  what  they  have  proposed  remains  still  to 
be  carried  into  law.  No,  Sir,  my  present 
purpose  is  simply  to  call  your  attention  to 
the  uselessness  of  allowing  two  sets  of  Com- 
missioners to  do  the  same  work,  without  at 
least  acting  in  concert.  Thus  we  have  a 
Prescription  Bill  (now  passed  into  law) 
proposed  by  the  Common  Law  Commis- 
sioners, and  another  Bill  having  the  same 
object,  but  widely  different  in  its  provi- 
sions, brought  in  by  the  Real  Property 
Commissioners.  We  have  these  last  learn- 
ed CommissionerB  considering  the  state  of 
the  law  affecting  the  Church,  whilst  at  the 
same  time  the  same  subject  is  occupying 
the  attention  of  the  Ecclesiastical  Commis- 
sioners. We  have  a  long  Report  from  the 
Ecclesiastical  Commissioners  on  the  subject 
of  Wills,  and  in  a  few  weeks  we  are  to 
have  a  Report  on  the  same  subject  from  the 
Real  Property  Commissioners:  and  many 
other  instances  of  the  same  kind  might  be 
given.  Now  it  appears  to  me  that  the 
public  has  considerable  cause  to  complain 
of  this  mode  of  conducting  tlicir  business. 
The  great  object  of  appointing  several  Com- 


m]a8iixnerB,«— the  divinon  <if  tiw  labour** 
will  be  entirely  lost,  if  the  same  sulijeet  is 

to  be  considered  by  all,  or  more  than  one. 
There  should  be  a  greater  spirit  of  union 
among  the  whole  body  of  ConmiissioneiB ; 
they  should  have  frequent  meetings  toge- 
ther, and  the  various  labour  should  tiieii 
be  allotted  to  those  best  qualified  to  sustnn 
it.  The  Commissioners  would  then  be 
spared  the  reproach  of  pirotracting  their  pe- 
riod of  office  from  sordid  motives,  and  the 
difficulties  which  arise  from  their  own  con- 
fficting  opinions  on  the  same  matters  would 
be  prevented.  We  now  see  them  going 
over  the  same  ground,  but  taking  different 
roads,  and  arriving  at  different  oonduflions. 
I  am.  Sir, 

Your  obedient  servant, 

Z. 


UNITED  LAW  CLERKS*  SOCIETY. 


Sir, 
Mt  attention  has  been  drawn  to  an  advertise- 
ment on  the  cover  of  your  last  Number,  which* 
I  think,  deserves  the  consideration  of  the  pro- 
fession ;  and  in  the  hope  that,  through  the  me- 
dium of  your  useful  miscellany,  it  may  meet 
with  notice^  I  trust  these  few  Imes  may  find  a 
place. 

A  society,  it  seems,  has  been  established,  un- 
der the  name  of  the  *'  United  Law  Cterke*  So» 
cietjf,"  and,  as  the  advertisement  concisely 
states,  the  objects  are  "  a  fund,  as  a  provision 
in  cases  of  sickness,  superannuation,  or  death  ; 
— a  casual  fund,  to  relieve  members  in  distress, 
and  also  Law  Clerks  not  being  members; — 
and,  lastly,  to  provide  situations  f  or  members.'* 

To  the  readers  of  your  pages,  it  is  hardly 
necessary  to  advert  to  the  peculiar  utuation  of 
an  attorney's  clerk.  The  salary  he  receives, 
in  most  cases,  hardlv  affords  him  more  than 
the  means  of  living  decently,  while  in  a  state 
of  health ;  and  the  constant  and  laborious  ap- 
plication required,  while  it  impairs  his  healtn, 
leaves  him  too  often  in  a  state  of  destitution. 
The  claims  which  our  Clerks  have  on  us,  1 
should  hope,  are  sufficiently  felt  by  the  whole 
profession  to  induce  it  to  render  assistance, 
where  an  opportunity  presents  itself  of  ameli- 
orating their  condition ;  and  the  benefits  like- 
ly to  result  from  the  establishment  of  this  so- 
ciety are  so  obvious,  that  I  trust  it  is  only  ne- 
cessary to  introduce  it  to  the  notice  of  the  pro- 
fession to  insure  its  support. 

I  have  the  honor  to  ue,  Mr.  Editor, 

A  Constant  Subscribbiu 
Nov.  12, 1832. 

[*«*  We  most  willingly  insert  this  communi- 
cation, and  earnestly  recommend  the  society 
(which  we  have  the  strongest  reason  for  believing 
will  be  well  conducted,)  to  the  liberal  support 


mefuiei  Dtdrimu,  M.  JUf. 
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ofdai|ivaMiiet«flhepr6fe8^B.  ThecQmlbit 
of  rJixg  wiio  pecfonn  the  bulk  of  profeukmal 
labour,  ought  to  be  promoted  on  grounds  of 
policj,  M  well  as^ustice  snd  humanity.  Much 
u  entrusted  to  this  numerous  body,  and  by  in- 
creanng  tiie  respectability  of  its  members,  we 
secure  tile  fidthiul  performance  of  thdr  duties. 
The  good  fe^ng  towards  them,  which  would 
he  iB^icaled  by  a  general  subscrip^n  by  the 
Profession,  we  doimt  not,  would  be  met  by  a 
dilkcnt  aud  grateful  return.  We  8hallJ)eglaa  to 
find  room  occauonidly  for  the  adTcrtisements  of 
the  Society,  on  payment  of  the  duty  only.  Ed.] 
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WARRANTT. — DISCOMTINUANCK. — E8T0PPXI<. 

Doe  d.  Tkamu  v.  Jones,  1  Tyrwhitt,  506. 

The  doctrincof  warranty,  described  by  Lord 
Coke  ns  **  one  of  the  most  curious  and  cunning 
learnings  of  the  law,  and  of  great  use  and  conse- 
qoence,'*  having  long  been  represented  by  text 
writers  to  have  become  *'  a  matter  of  specula- 
tion rather  than  of  use,''  rarely  receives  a  due 
share  of  the  attention  of  the  legal  student ;  and 
it  is  to  be  rmetted  that  the  boasted  avowal 
that  has  lordship's  invaluable  works  will  soon 
be  rendered  useless,  has  partially  had  its  eifect 
in  generating  such  an  indifference  to  his  autho- 
rity, that  an  ignorance  of  his  labours  is  (though 
erroneously)  often  deemed  a  better  qualifica- 
tion for  the  future  practitioner,  than  the  know- 
led^  of  "  all  the  amiable  and  admirable  secrets 
of  3ie  law,"  with  which  the  institutes  abound; 
tkds  case,  however,  shews,  that  an  acquaintance 
with  them,  so  fiur  from  being  a  disadvantage/ 
is  still  necessary  to  the  legal  professor. 

The  iiscts  were,  that  in  1736,  the  lands  were 
settled  oo  ^,  for  life,  remidnder  to  ^.  his  in- 
tended wife  for  life,  remaindet  to  the  heirs 
of  her  body  by  ^.,  remainder  to  him  in  fee ; 
that  they  had  issue  C,  their  eldest  son,  whose 
son  was  the  plaintiff's  lessor;  that  B.  died  in 
1788,  A.  in  1802,  and  €,  in  1822 ;  that  in  1784, 
C,  by  lease  and  release  and  fine,  conveyed 
to  one  Price  in  fee,  under  whom  the  defendant 
claimed ;  but  as  he  did  not  prove  the  procla- 
mations at  the  trial,  it  was  only  recdvable  as  a 
fine  at  common  law ;  and  also,  that  the  plain- 
tiff, who  had  entered  in  due  time,,  took  a  ver- 
dict, with  leave  for  the  defendant  to  move  for 
a  nonsuit ;  a  rule  for  which  was  obtained,  on  the 
grounds,  first,  that  the  fine  created  a  discon- 
tinuance — secondly,  that  it  worked  an  estop- 
pel—and, tlurdly,  that  the  plaintiff  was  bound 
by  force  of  the  warrants.  After  hearing  coun- 
sel on  these  points,  the  Lord  CJki^Borom  said, 
the  question  was,  "  whether  the  fine  had  taken 
away  the  plaintiff's  right  of  entry,  and  that  the 
Court  was  of  opinion  that  it  had."  His  Lord- 
ship, in  his  judgment,  admitted  that  the  cogni- 
aof  h>4  BO  estate  when  he  levied  the  fine,  and 


thai  It  <»eralod  hi  its  creation  onfy  by  es*  * 
toppel,  which  the  estate  he  afterwards  took 
would  feed,  as  lonr  as  it  rightfully  might,  L  #• 
during  Ids  life  anU  no  longer,  but  said,  **  that 
the  plaintiff  was  not  at  liberty  to  insist  upon 
this  j^int^  he  being  a  privy  to  the  cojpixor  as 
heir  m  ted,  and  therefore  precluded  from  mifm 
ing  that  the  parties  to  the  fine  had  nothing  m 
the  land  at  the  time  it  ifras  kried."    Admng* 
''  that  by  the  27  Ed.  1,  c.  I,  tiie  parties  to  a 
fine,  and  thdr  heirs,  were  prohibited  from 
avoi<Ung  it,  by  pleading  that  before  and  at  the 
time  ot  the  fine,  and  afterwards,  the  demand- 
ants or  their  ancestors  were  always  seised  i 
and  in  the  case  of  Fines,  3  Co.  89  a,  ue  effect  of 
this  provision  is  stated  to  have  been  to  teke 
away  from  the  issue  in  toil  the  power  of  aver- 
ring quod  paries  Jinis  nihil  habureni,  .  Ezcep* 
tion  (continues  his  Lordship)  had  been  taken 
that  die  27  Ed.  1  did  not  extend  to  hdrs  in 
tail,  but  only  to  heirs  in  fee  simple ;  to  which 
it  was  answered,  that  although  the  issue  in  tail 
was  not  barred  bv  any  fine  by  his  ancestor  be- 
fore the  4  Hen.  7,  yet  he  was  ousted  to  aver 
in  such  cases  quod  jfitrtes finis  nihil  hnourent  i 
and  being  privy  ana  heir  to  him  who  levied  the  . 
fine,  was,  by  the  27  Ed.  1,  estopped  and  con* 
eluded  to  annilulate  the  fine  of  his  ancestor 
by  such  plea ;  and  although  it  is  provided  by 
the  Stat.  De  Donis  quod  finis  ipso  Jure  sit  nullus, 
that  is  to  say,  to  bar  the  right  of  the  issue  in 
tail,  yet  it  is  an  estoppel  to  him  to  sav  quod 
partes  finis  nihil  hahurent  /  and  he  refers  to 
22  £d.  3,  c.  17.  Fitzherbert,  tit.  Estoppel,  pL 
280.    '33  Ed.  3,  where  instances  of  such  es- 
toppel occurs  "    His  Lordship  then  referred 
to  Zouch  V.  Bamfieldg  where  it  was  said,  that 
'<  though  the  9laX,,De  Donis  avoided  the  fine,  as 
to  the  foreclosing  the  issue  in  tiul  of  his  form^ 
don,  yet  it  remains  in  force  to  restrain  the 
heir  in  tail  from  averrinjj^  any  thing  against  the 
fine,  as  well  as  the  heir  in  fee  simple;  and 
that  in  all  cases  where  he,  agunst  whom  a  fine 
is  pleaded,  claims  by  him  who  levied  the  fine, 
he  shall  not  have  the  same  averment."    As  to 
the  first  point,  ms.,  "that  the  fine  created  a 
discontinuance,"  the  Court  ''cautiously  ab- 
stained" from  acceding  to  it,  although  it  gave 
it  an  operation  which  virtually  abrogated  the 
provisions  of  the  statute  De  Donis  in  favor  of 
the  issue  in  tul,  by  holding,  that  "the  fine 
with  the  warrantv  took  awav  the  phuntiff's 
right  of  entrv :"  this,  it  is  submitted,  may  be 
considered  doubtful,  inasmuch  as  C,  was  not 
tenant  in  teil  in  possession^  it  bein^  laid  down 
in  8  Hep.  54,  that  an  heir  is  not  oound  by  a 
warranty  descending  upon  him  where  tiiere  is  a 
right  of  entry  ;  see  Doe  d.  Jones,  1  B.  &  C. 
238.    An  estate  being  settled  to  the  husband 
for  life,  remainder  to  trustees  to  preserve  con- 
tingent remainders,  with  remainder  to  him  in 
Udf ;  it  was  held,  that  he  could  not,  though  in 
possession  of  the  life  estate,  discontinue  the 
estate  tail,    thi^  being  two    distinct  rights. 
Driver  v.  Hueseff,  1  H.  B.  267,  is  another  au- 
thority upon  the  same  point.    In  Doe  v.  /firr- 
m,  5  Al.  &  S.  326,  it  was  held,  that  the  cogai- 
lor,  or  remainder-man  expectant  on  an  estate 
for  life,  not  having  any  seisin,  his  fine  divested 


46 


Disputed  Deciiionf,  No.  XIL 


no  eetate»  and  consequently  passed  no  interest. 
In  Dof  V.  Lainon,  8  B.  &  C.  606,  that  a  fine 
levied  by  one  who  had  no  seisin  was  inoperative. 
Doe  V.  EUhtl,  1  B.  &  Aid.  85,  established,  that 
where  one  of  two  tenants  in  common  of  a  re- 
version levied  a  fine  of  the  whole,  an  actual 
entry  by  the  other  was  unnecessair  to  avoid  it. 
Hoe  V.  Power y  "2  Kew  Rep  1,  where  the  fine 
was  levied  by  a  remtundcr-man,  is  also  an  au- 
thority upon  the  same  point ;  and  in  Coke 
Litt.  347y  b.  it  is  said,  uuaer  a  vHeiicef,  that  an 
estate  tail  cannot  be  discontinued  but  where 
he  that  niaketh  the  discontinuance  was  once 
seised  by  force  of  the  tul,  which  is  to  be  un> 
derstood,  when  he  is  seised  of  the  freehold  and 
inheritance  of  the  estate  in  tail,  and  not  where 
he  is  seised  of  a  remainder  or  reversion  ex- 
pectant upon  a  freehold — ^which  freehold  (as 
often  hath  been  said)  is  much  respected  in 
law."  In  Smifty.  Heath,  Garth.  110,  it  was 
aaid  to  be  a  maxim  in  the  law,  that  he  who 
hath  no  freehold  in  the  land,  cannot  by  any 
means  discontinue  the  estate  therein,  citing 
Owen,  66;  Dyer,  i?61 ;  Perk. 615 ;  18  Ed. 4, 2; 
and  in  an  anonymous  ease,  in  Styles,  15!<,upon  a 
speeial  verdict,  where  the  case  was,  tenant  for  life, 
remainder  for  life,  remainder  in  tail,  remain- 
der to  his  right  heirs  in  tail, — the  first  remin- 
der-man  in  tail  levied  a  fine  in  the  life  of  the 
tenant  for  life,  and  the  question  made  was, 
whether  the  estate  tail  was  discontinued.  No 
judgment  appears  to  have  been  given  ,*  but  the 
case  is  mentioned  in  order  to  introduce  the 
Argument  of  Mr.  Justice  Twisfien  to  the  con- 
trary, who  argued,  that  the  estate  was  not  al- 
tered, neither  to  the  right  nor  by  way  of  es- 
toppel. 4dEd.  3,  §22;  46Ed.  3,  §23.  An 
estoppel  supposeth  a  thing  to  be  done ;  and 
thererbre,  if  the  thing  be  impossible,  which  is 
alledged  by  way  of  estoppel,  it  can  be  no  es- 
toppel ;  Bro.  Ab.  Grants,  49.  Peck  v.  Ckan- 
nei,  Cro.  Eliz.  827>  is  also  an  authority  that 
none  shall  make  a  discontinuance,  but  he  who 
is  seised  of  an  estate  tail  in  possession ;  and 
Pffg'e  V.  Lever,  2  Ves.  jun.  450,  and  Dobton  v. 
Letidhetter,  13  Ves.  230,  are  also  authorities  in 
Chancery  upon  the  same  point ;  and  in  9  Rep. 
106,  it  was  neld,  that  no  fine  nor  warrant  bars 
any  estate  which  is  not  divested  and  put  to  a 
right.  Not  to  multiply  authorities,  it  is  pre- 
sumed that  the  above  establish  the  point — ^that 
a  fine  levied  by  a  tenant  in  tul  does  not  operate 
as  a  discontinuance  of  the  estate  tail,  if  the 
cognizor  be  not  in  the  seisin  under  the  tail  at 
the  time  of  the  fine  being  levied  ;  and,  con- 
sequently, that  the  fine  of  €.  did  not  take  away 
the  pluntiff 's  right  of  entry,  which  is  the  et- 
fect  of  a  discontinuance,  divesting  the  estate 
tail,  and  leaving  the  party  only  a  right  of  ac- 
tion ;  and  therefore  it  is  submitted,  that  the 
warranty  in  the  fine  did  not  descend  upon  the 
plaintiff^  his  right  of  entry  not  bein?  taken 
away,  no  tortious  fee  being  gained  by  the  fine, 
and,  consequently,  the  rightful  estates  under 
the  entail  remained  still  subsisting;  besides 
which,  it  is  generally  said,  that  when  the  estate 
is  not  turned  to  a  right,  then  tiiey  to  whom  the 
estate  belongs  are  not,  either  by  force  of  any 
warrant  or  statute,  driven  to  tneir  action  or 


claim .  and  thb  stands  with  reason  ;  for  why 
should  he  who  is  not  disturbed  be  oompetted  to 
make  any  entry  or  claitn  to  recover  a  right 
which  is  not  lost ;  9  Rep.  106 ;  fjtmdright  y* 
Jone$,  Cm.  on  Fines.  251 ;  Co.  Litt.  327, 388 ; 
1  Mod.  4  ;  Hardres,  401  ;  Ctirhftmpion  v.  Cnr'^ 
hamptvn,  I  Irish  T.  R.  567. 

As  to  the  second  point,    ''that  the  fine 
worked  an  estoppel,*'  the  Court  intimated  a 
strong  opinion  against  the  defendant,  but  held, 
that  the  plaintifif  was  precluded  from  availing 
himself  of  it,  he  beine  a  privy  to  the  cognieor, 
and  thereby  prevented  him  saying,' "  that  the 
parties  to  the  fine  had  nothing  in  the  land  at 
the  time  it  was  levied  ;*'  as  to  which,  being  the 
third  point.  Lord  Coke,  in  his  20th  reading, 
under  the  title  '*  Averment,"  says,  "Agunst 
a  fine  tur  conuzant  de  droii  tantum  et  *ur  grani 
et  render,  and  a  fine  tur  release  levied  to   or 
by  tenant  in  tail,  the  issues  may  aver  continu- 
ance in  the  possession  of  their  ancestor.    For, 
although  the  statute  De  Donrs  Condithnnlihae 
was  made  13  Ed.  1,  and  our  statute  made  the 
27  Ed.  1,  yet  it  was  not  the  intention  of  thin 
statute  to  take  away  the  liberty  and  benefit  of 
the  issue  in  tail,  wnich  the  statute  De  Donis 
Condftionaiihtts  had  tn^en  to  them  ;  for  it  ap- 
pears, that  the  intention  of  the  makers  of  this 
statute  was,  to  reform  such  averments  which 
were  against  the  laws  and  customs  of  England 
ftneiently  ute*t,  and  not  to  tnke  awtp  tvch  latrfiii 
averments,  which,  by  the  statute  DeDom'e  (Un^ 
dklonnlibftK,  was  given  to  the  tenant  in  tail ; 
but  against  a  fine  tttr  convzance  de  droti  eeme 
eeo,  and  to  which  the  ancestor  in  tail  is  a  party, 
the  issue  in  tail  shall  have  averment  of  con- 
tinuance in  possession  in  Ms  ancestor  agunst 
the  fine  in  inme  onsee,  and  in  some  not ;  and 
therefore  I  have  taken  this  diversity  agednst  a 
fine  levied  by  tenant  in  tiul  iur  eonuztmee  de 
droit  i  ome  ceo,  and  the  issue  in  tail  shall  hare 
no  such  averment ;  but  if  it  be  levied  to  him 
this  shall  not  conclude  the  issue  (as  diverse 
books  say)  to  have  continuance  of  possession." 
It  is  observable,  that  in  the  27  Ed  I,  reference  is 
expressly  made  to  fines  passed  "as  well  in  time 
of  King  Henry  our  father  (which  was  prior  to 
the  statute  De  Donh)  as  in  our  time ;  the  par- 
ties of  such  finfs,  and  their  heirs,  contrary  to 
the  laws  and  customs  of  our  realm  of  anehnt 
time  used,  were  admitted  to  annul  and  defeat 
such  fines,"  and  which  Lord   Coke,  in  his 
18th  reading,  assigns  as  the  reason  for  the 
statute,  which,  however,  makes  no  distinction 
between  the  different  fines,  nor  does  it  particu- 
larize any,  so  that  it  does  not  appear  to  autho- 
rize the  distinction  made  by  the  learned  Com- 
mentator in  his  20th  reading;  nor  does  there 
appear  any  reason  why,  upon  principle,  so  far 
as  respects  this  objection,  such  a  distinction 
shoula  be  made,  seeing  that,  whether  the  party 
be  active  or  passive,  he  is  still  a  party,  and  hia 
heirs  are  pnvy,  especially  as  the  "diversity 
taken,"  at  the  close  of  the  reading,  seems  de- 
structive of  the  privileges  given  to  the  issue  in 
tul  by  the  statute  De  Donh,  and  which  he  had 
previously  stated  it  was  not  the  intention  of 
the  statute  27  Ed.  1  to  take  away ;  besides 
which,  he  appears  to  have  oonsidered  this  as 
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■  pDiot  not  then  Judicially  determined ;  the  re- 
ference to  diverse  bookg,  in  the  last  sentence, 
bein^  confined  to  fines  levied  to  the  issue  in 
tail,  ivho  are  not  concluded ;  and  the  reference 
to  Ttrye^s  ca$e,  5  Rep.  in  the  mamn  of  the  first 
reading,  shews,  that  the  tract  on  Rnes  was  writ- 
ten alUr  his  Lordship's  Reports. 

It  is  not  expressly  stated  in  3  Co.  89  a,  that 
the  27  Ed  1  extended  to  the  heirs  in  tail ;  and 
it  appenrs  from  Jenk.  \92,  pi.  97»  and  2  Jones, 
241,  that  the  words  "parties  and  privies,"  in 
the  18  Ed.  1,  are  to  be  understood  as  referring 
to  a  fee  simple  alone ;  and  in  Brooke,  pi.  35, 
it  is  said,  that  '*  the  statute  is  intended  of  es- 
tates in  fee  simple  only,  where  the  heir  claims 
only  by  the  same  ancestor ;  but  upon  an  estate 
tail  he  claims  by  the  gift;"  and  Mr.  Justice 
Btnftes^s  observation,  addressed  to  the  defend- 
ant's counsel,  fully  ^tablishes  this  point,  sup- 
posing it  to  Iwve  been  previously  doubtful;  and 
IB  Utt.  747.  Co.  391  b.  It  is  said,''<  But  the  issue 
in  tail,  as  to  the  tenants  tailed,  is  not  in  such 
ease  (the  felony  of  the  ancestor)  barred,  be- 
caose  he  is  inheritable  by  force  of  the  statute, 
and  not  by  the  course  of  the  common  law." 
Assuming,  therefore,  from  the  above  authori- 
ties, and  from  2  Inst.  254,  that  the  27  Ed.  1, 
did  not  extend  to  estates  tul,  nor  that  the  18 
Ed.  1,  the  words  of  which,  it  is  admitted,  are 
very  general,  did  not  abrogate  the  statute  De 
DomUy  2  Inst.  517*  it  is  submitted,  that  the 
plaintiff  was  not  estopped  by  the  fine  from 
averring  that  the  parties  to  it  had  nothing  in 
tiie  Isn^  at  the  time  it  was  levied ;  it  being  a 
nde  in  the  construction  of  statutes*  that  we 
words  must  be  taken  in  a  lawful  and  rightful 
sense ;  and  Lord  Coke  says,  that  the  words, 
"whereof  no  fine   is  levied  in   the   King's 
Court,"  are  to  be  understood,  whereof  no  fine 
is  lawfully  or  rightfully  leried ;  but  if  a  fine  be 
inopeniive  ana  void,  making  no  discontinu- 
snce,  then,  it  is  submitted,  that  the  plaintiff 
was  not  a  privy  within  the  act,  which  must  be 
construed  as  including  only  parties  to  fines 
lawfully  levied,  and  having  a  legal  operation ; 
but  aimutting  the  strictness  of  the  rule,  that 
nothing  shall  be  averred  against  a  record,  yet 
jurors  are  not  estopped;  4  Rep.  53.    As  a 
warrant  derives  both  its  nature  ana  its  operation 
from  tenure,  and  may  be  annexed  to  any  con- 
veyance, transferring,  creating,  or  extingmshing 
an  estate,  it  is  necessary  that  there  be  tome 
estate  to  which  it  may  •  l>e  annexed,  in  order 
to  support  it,  and  that  it  be  put  to  a  right  be- 
Iste  or  at  the  time  of  the  warranty ;  10  lUp.  96. 
The  judgment  in  this  case  admits  that  there 
was  ni|^  estate,   although  it  is  subsequently 
stated,  that  ''as  against  the  .plaintiff  the  fine 
crested  an  estate,  to  which  the  warranty  was 
annexed,  and  that,  to  protect  such  wammty, 
this  fine  had,  by  reason  of  the  warranty,  the  ef- 
fect of  a  discontinuance,  and  that  the  entry  of 
the  plaintiff's  lessor  was  consequently  taken 
sway ;"  but  as  the  fine,  which  was  the  princi- 
pal.  had  noop«ration  in  passmg  any  estate,  the 
wamnty,  which  was  merely  an  accessary,  was 
of  no  avail;  and  as  it  is  clear  that  a  warranty 
cannot  be  aanexed  to  a  chattel  interest,  on  ac- 
eoont  of  its  inferiority,  to  hold  that  it  can  be 


annexed  to  nb  estate  at  all,  is  opposed  to  eVcry 

Principal  of  tenure ;  and  in  10  Rep.  96,  it  was 
eld,  that  if  one  warranted  no  estsfte,  the  war- 
ranty is  void ;  and  so  it  was  if  it  was  determin- 
ed, which  the  learned  Chief  Buron  admitted 
was  the  fact,  on  the  cognizor's  death ;  and  a 
warranty  cannot  enlarge  an  estate.  And  in 
Bridg.  7/,iti8  stated,  "where  one  binds  him  and 
lus  heirs  by  this,  they  are  not  bound  to  warrant 
new  titles,  or  any  nght  that  commences  after 
warranty  made,  but  such  as  were  in  issue  at 
that  time."  If  a  warranty  is  to  have  the  effect 
ascribed  to  it  in  this  case,  the  modem  notion 
that  covenants  are  more  beneficial,  2  Saund. 
136,  seems  quite  erroneous. 

C.S. 


SUPERIOR  COURTS. 


9ii  t(<  C^ttitif  C^c^f^Eurr. 

FARTIBS     TO     SUITS     IN     BQDITT.— CO-PART- 
NERSHIPS.  ^PAROL     SyiDENCB.- — MISRR- 

PRB8ENTATI0N. —  CONCERT. — INADEQUACY 
OF  CONSIDERATION.— CONFIRMATION. 

Although  a  person  entering^  into  an  agreement 
does  not  disclose  that  he  contracts  as  an 
agent,  yet  Loth  at  late  and  in  equity  the 
contract  may  be  enforced  by  the  principal, — 
The  persons  who  are  interested  in  the 
question  must,  in  some  shnpe  or  other,  be 
parties  to  the  record. 

It  is  a  general  rule,  that  tdlpersons  interested 
must  be  parties  to  n  suit  in  equity :  but 
where  the  parties  are  numerous,  %f  they 
have  one  common  interest,  some  of  the 
members  may  sue  in  their  own  names,  on 
behalf  of  themselves  and  the  others. 

Although  an  agreement  between  parties  he 
in  writing,  yet  parol  evidence  as  to  the  base 
of  the  transaction  may  be  received. 

fFnen  a  misrepresentation  is  made,  the  parties 
making  it,  knowing  their  statement  to  be 
not  true,  an  action  at  law  may  bemuintained. 

If  a  case  of  deception  is  made  out,  it  is 
a  ground  for  proceedings  in  a  Court  qf 
Equity. 

A  contract  entered  into  upon  a  misrepresent 
ation  by  one  of  the  parties  hnowing  it  to  be 
a  misstatement,  will  be  declared  void,  Per^ 
sons  acting  in  concert  with  the  principal 
defendant  matt  be  decreed  against,  teith  costs, 
and  their  evidence  cannot  be  read. 

Inadequacy  of  consideration  alone,  not  a 
ground  for  making  a  contract  void. 

A  confirmation  of  an  agreement^  whilst  the 
party  to  whom  the  facts  which  form  the 
basis  of  an  agreement  continued  igtu/rant 
qf  their  having  tteen  misrepresented  to 
him,  does  not  deprive  him  of  the  relief  he 
wat  entitled  to. 

Lord  Lyndhurst. — ^The  plaintiffs  are  mem- 
bers of  a  partnership  called  the  British  Iron 
I  Company. 


48 


Siiperiar  Conrit  .*  Eqmiy  Sxeheqwer. 


The  object  of  thb  suit  Ss  to  vacate  tkree 
afp^ementi  entered  into  in  1825;  and  the 
grounds  on  which  it  is  contended  thai  they 
oojfht  to  be  declared  void  are,  that  Mr.  Att- 
w<HKi  made  various  misrepresentations  as  to 
the  value  of  this  propertv.  Three  other  of 
the  defendants  are  sua  either  to  have  acted  in 
concert  with  Mr.  Attwood  in  their  representa- 
tions, or  in  afterwards  suppressing  the  truth. 
An  objection  was  taken  that  thii  suit  could 
only  be  commenced  in  the  name  of  the  per- 
aons  contracting,  and  not  in  the  name  or  on 
behalf  of  the  partnership ;  but  this  ground  has, 
in  m^  opinion,  failed.  For  although  a  person 
entenng  into  an  agreement  does  not  disclose 
that  he  contracts  as  an  agents  yet  both  at  law 
and  in  equity  the  contract  may  be  enforced  by 
the  principiu.  Those  who  are  interested  in 
the  question  must,  in  some  shape  or  other,  be 
parties  to  the  record.  TThe  next  objection  was 
that  all  the  parties  interested  must  be  brought 
before  the  Court ;  but  were  the  law  so,  justice 
could  not  be  effected ;  for  what  with  a  great 
number  of  abatements  which  must  happen 
were  the  parties  very  numerous,  the  cause 
tM>uld  never  be  brought  to  iudgment.  I  admit 
ft  is  a  general  rule,  mat  all  persons  interested 
must  be  parties ;  but  there  are  exceptions  to 
that  rule,  as  in  the  case  of  Mnut  v.  Mr/itfty,  in 
the  second  volume  of  Mr.  Swanston's  Reports. 
From  that  time  it  has  been  a  rule,  that  when 
the  parties  are  numerous,  if  they  have  one 
common  interest,  some  of  the  members  may 
«ue  in  their  own  names  on  behalf  of  themselves 
and  the  others.  This  case  does  not  come 
within  the  case  of  f^an  Sundnu  v.  Moore 
1  Rufs.  441,  and  another  case  that  was  cited.  I 
do  not  think  these  cases  apply.  I  am,  there- 
fore of  opinion,  that  the  parties  to  this  record 
are  sufficient  to  sustun  this  proceeding.  A 
third  objection  which  has  been  made  is  of  a 
different  description,  that  nothing  is  said  in 
the  written  agreement,  of  the  price  of  iron  or 
otherwise ;  and  it  is  said  that  any  other  evi- 
dence of  it  would  have  the  effect  of  introducing 
iMurol  testimony  to  alter  a  written  agreement ; 
out  the  evidence  goes  to  affect  the  bate  of  the 
transaction,  that  there  was  a  misrepresentation 
of  the  factSy  and  a  deception.  The  law  on  this 
«ubiect  is  to  be  found  m  the  case  of  Eikings 
V.  Tresham,  in  the  reign  of  Charles  the  Second 
(ILev.  102);  Dusneyy,  Selby^  2  Lord  Raymond, 
1 1 18 :  it  has  been  recently  confirmed  in  the 
case  of  Dobile  v.  Stevens.  As  far  as  the  cases 
at  law  go,  when  a  misrepresentation  is  made, 
the  parties  making  it  knowing  their  statement 
to  be  not  true,  an  action  at  law  may  be  main- 
tained. The  point  has  been  deliberately  de- 
cided in  Edwards  v.  M^c  Leay,  in  Cooper's 
Reports,  p.  d08»  before  Sir  Wm.  Grant,  die 
Master  of  the  Rolls.  That  case  came  by  ap- 
peal before  Lord  Eldon,  who,  after  hearing 
ithe  argument,  confirmed  the  opinion  of  the 
Master  of  the  Rolls.  My  judgment  and  my 
oninion  is  not  at  variance  with  the  principle  on 
wliich  that  case  was  decided.  If  a  case  of 
deception  is  made  out,  it  is  a  ground  for  pro- 
ceeding in  a  Court  of  Eauity. 

Now  then,  as  to  the  tacts.    It  aj^ars  that 


alter  the  British  Iron  Company  hftd  bees 
bliabed  for  some  time,  that  a  proposition  was 
made  by  Mr.  Attwood  to  three  gentiemeo,  for 
sale  of  the  iron  works,  and  it  was  entertidned 
by  the  Company ;  but  the  Company  declined  to 
proceed  in  the  absence  of  Mr.  Philip  Taylor, 
who  was  then  in  Cornwall,  but  who,  on  his 
return^  went  down  to  the  mines — not  indeed 
to  make  a  minute  examination,  for  he  did  not 
inspect  the  books.  The  negociaUon  was  con- 
ducted on  one  side  bv  Mr.  Attwood  and  Mr. 
James,  and  by  Mr.  Philip  Taylor  on  the  other. 
In  the  meetings,  statements  were  made  by 
Mr.  Attwood,  wliich  were  noted  down  by  Mr. 
P.  Taylor,  and  they  are  contained  in  a  writing 
which  has  been  produced. 

Mr*  P.  Taylor  and  the  company  were  satia- 
fied  with  these  representations,  and  the  agree- 
ment of  the  10th  of  June  was  entered  into;  and 
it  was  to  have  been  completed  by  the  10th  of 
November.  It  appeared,  however,  that  the 
titie  could  not  be  completed  by  that  time, 
and  on  the  10th  of  October,  another  agree- 
ment was  entered  into;  but  Mr«  John 
Taylor  was  then  absent  in  Cornwall,  and  Mr. 
Attwood  having  declared  he  would  only  con- 
tract with  the  Uiree  persons,  he  would  not  then 
sign  the  contract ;  and  Mr.  Attwood  then  went 
down  to  Congreaves,  when  the  works  are,  not 
as  it  appesA^d  to  me  for  any  thing  wrong,  but 
to  take  care  that  the  officers  of  the  British  Iron 
Company  should  not  interfere  with  the  works. 
It  has  been  stated  that  Mr.  Attwood  alwnys 
iiyoined  secrecy,  and  hence  a  franduleot  in* 
terest  has  been  inferred;  but  when  I  consider 
how  hitf  interest  would  have  been  affected^  had 
it  been  known  tlut  such  a  negociatioa  had 
been  proceeding  and  failed,  I  cannot  impnfe 
any  fraud  to  Mr.  Attwood  on  that  account. 
Mr.  Tavlor  returned,  but  Mr.  Attwood  objected 
to  the  torm  of  the  agreement>  it  being  made 
with  the  Company  and  not  with  the  three  indivi- 
duals. Notice  was  then  given  by  Mr.  Marti- 
neau  to  Mr.  Attwood,  Uiat  untess  he  made 
good  the  titie,  or  returned  the  deposit,  pro- 
ceedings would  be  taken.  A  meeting  of  the 
directors  took  place,  when  it  was  said  that  the 
price  was  too  high,  and  suggested  a  deputation 
should  be  sent  down ;  to  which  Mr.  Attwood 
having  consented,  the  deputation  went  down. 
Certain  books  were  produced,  and  twelve 
statements  in  writing,  were  made  of  the  costs 
of  manufacturing  iron. 

The  deputation  was  satisfied,  and  they  made 
their  repcvt  accordingly,  that  Mr.  Attwood  had 
redeemed  his  pledge  to  verify  the  statements 
he  had  previously  made.  An  agreement  was 
then  signed  on  the  4th  of  November,  and  the 
British  Iron  Company  were  pnt  in  poeseiaon 
on  the  9th  of  November. 

It  is  contended  by  the  pluntiffs,  that  the 
statements  of  the  prices  of  manufacture  we<^ 
mbrepresentations,  and  known  to  be  so  by 
Mr.  Attwood  at  the  time;  and  they  state, 
that  the  further  statements  in  writing,  pro- 
duced to  verify  t&e  former  statements,  were 
false,  and  known  to  be  so  by  Mr.  Attwood. 
Mr.  Attwood  says  he  is  not  respMuiUe  for  the 
statements  written  down  by  Mr.  P.  Taylor,  aa 
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they  were  Mr.  Taylor^  calculatlonB ;  hut  I 
think  he  is  aampcnible  for  the  utatements  of 
the  price  of  oifUMifikCturing  |ng  iron.  It  muflt 
be  seto  what  is  the  evideoce  upon  it.  I  have 
come  to  this  conclusion,  tliat  this  part  of  the 
case  Is  a  mis-statement  to  a  very  large  extent. 
It  is  proved  that  the  cost  of  manufacturing 
pi^  iron  is  5/.  St.  a  ton ;  but  the  statement  of 
Mf.  Attwood  was  4/.  12#.»  making  a  difference 
of  I  (if.  a  ton.  Indeed  I  find  that  the  average 
price  of  maaufscturing  pig  iron  at  another  place 
wu  5/.  9#.  per  ton.  I  am  satisfied  in  my  mind 
with  respect  to  these  results:  so  that  if  these 
sttitements  were  meant  to  represent  the  ex- 
pense of  manufacturing  pig  iron,  there  was  a 
contitderable  mis-statement.  I  now  come  to 
those  parte  which  relate  to  the  conversion  of 
the  iron  I  and  I  think  that  many  articles  of 
chtr|^  are  omitted,  which  ought  to  have  been 
inserted*  and  they  amount,  I  think,  to  about 
Si.  a  ton:  so  that  there  ib  a  considerable  mis- 
statement as  to  the  expense  of  the  conversion 
from  pig^  iron. 

The  next  question  is,  whether  it  was  intended 
that  these  papers  should  represent  the  cost  of 
making  iron,  or  converting  it.  Mr.  Attwood 
says,  he  had  no  knowledge  of  the  expense; 
that  no  account  had  been  kept  since  the  time  of 
his  firther,  and  that  all  the  statements  were 
made  on  certain  assumptions;  and  that  the 
works  should  be  carried  on  at  Congreaves^  so 
as  to  diminish  the  several  expenses  of  the 
work.  Now  were  these  papers  made  on  these 
assumptions?  I  find  no  evidence  or  trace  to 
condiule  that  these  statements  were  made  on 
these  assumptions.  The  statements  were  made 
to  represent  the  actual  state  of  things,  and  not 
an  hypothetical  calculation.  Mr.  rontiment 
provei  that  Mr.  Attwood  said  the  statements 
were  made  on  the  actual  profits ;  and  the  evi- 
dence of  Mr.  James  Harnson  is  decisive  upon 
the  point,  llie  statement  is  made  in  the 
osiers,  headed  Dudley  Wood,  6th  June,  1S25. 
It  pnipoees  to  be  a  statement  of  the  actual 
cost  01  manufacturing  pig  iron  at  that  very 
time.  It  was  a  representation  of  the  actuu 
state  of  tlungs.  I  am  of  opinion  that  the  state- 
meatB  were  intended  to  represent  the  actual 
state  oi  Uungs,  and  were  not  statements  upon 
assumption.  Was  it  known  to  Mr.  Attwood, 
that  they  were  mis-statements?  That  appears 
to  me  to  be  a  material  question.  [The  learned 
Jadgehere  went  through  much  of  the  evidence.] 
It  appears  therefore  that  there  were  mistate* 
meoia  wiUiin  the  knowledge  of  Mr.  Attwood. 
The  next  question  is,  how  far  the  other  parties 
are  connected  with  these  misrepresentations. 
[Here  agun  the  learned  Judge  went  into  the 
evidence.]  Is  there  then  a  case  of  concert 
made  out  against  James  and  Edwards,  I  think 
there  it ;  and  the  consequence  is  that  their 
evidence,  widdk  was  read  de  6e»e  eue,  cannot 
be  received. 

To  summon  up. — ^There  was  a  mistatement 
of  the  basis  of  tne  agreement.  There  was 
such  a  mfe-stBtement  idth  the  knowledge  of  Mr. 
Attwood.  The  ooais  were  lesi^  which  was  eoual 
to  what  ia  technically  called  a  fault.  It  aoes 
not  appear  that  that  was  known  to  Mr.  Attwood, 


but  false  representations  were  made  by  liie 
agent  of  Mr.  AttH'ood.     The  next  question  ia 
that  of  valuation.    I  consider  that  the  valua^ 
tion  was  under  500,000 pounds;  but  that  alone . 
is  not  a  ground  for  making  the  contract  void., 
Has  a  case  been  made  out  against  Mr.  Philip 
Taylor?     The  charge  against  him  Is,  that  he 
received  pecuniary  compensation  to  conceal 
from  the  directors  the  actual  state  of  things. 
Now  he  had  himself  three  hundred  shares,  and 
his  relations  and  friends  had  also  shares.    His 
interests  were  strong  to  prevent  any  imposition 
l)eing  practised  on  the  Company,  and  he  wa» 
an  agent  to  the  Company  at  2000/.  a  vear;- 
600/.    a   year  travelling  expenses;    ana    he 
received  a  small  per  centage  upon  the  profits. 
There  is  nothin?  which  leads  me  to  a  conclu- 
sion of  any  fraud  on  the  part  of  Mr.  Taylor.  I 
think  he  acted  imprudently  in  accepting  tne  loan 
of  2000/.  to  the  house  in  which  he  was  a  partner. 
It  does  noti^pear,  that  from  these  circum- 
stances any  case  arises  against  Mr.  P.  Taylor.. 
[The  learned  Judge  then  went  into  Uie  other* 
evidence  a^nst  Taylor.]     On  the  whole,  I 
think  there  is  not  sumcient  reason  to  implicate 
him,  in  concert  with  Mr.  Attwood ;  and  the  in- 
ference attempted  to  be  drawn  against  Mr.  P. 
Taylor,  in  respect  to  the  quarterly  accounts, 
cannot  be  supported.    Upon  the  whole,  then^ 
as  far  as  relates  to  Mr.  P.  Taylor,  it  is  not  es- 
tablished.   The  only  remaining  question  to  be 
considered  is,  how  far  the  acts  of  confirmation, 
on  the  part  of  the  Company,  have  deprived  the 
plaintiff  of  relief;  and  with  respect  to  the  fault 
m  the  coal  mine,  it  is  contended,  that  Mr.  Tay- 
lor, the  partner  and  agent  of  the  company, 
having  known  the  fact,  it  was  too  late,  at  the 
end  of  six  months,  to  come  into  this  Court  for 
relief;  and  on  that  ground,  I  do  not  think  that 
this  bill  could  have  heen  entertained:  but  when 
the  deputation  went  down,  the  books  had  been 
removed,  as  also  had  the  papers;  in  fact,  there 
was  a  clearing  out  of  every  means  of  getting 
information  as  to  the  state  of  the  works ;  but 
Mr.  Taylor  had  no  opportunity  of  getting  » 
knowle^u;^  of  the  foots  on  which  the  imposi- 
tion  had  been  practised  upon  tiiem;  and  he 
was  fiilly  employed  in  the  operations  of  the 
concern.    When  the  errors  m  the  quarterly 
accounts  were  cUscovered,  and  that  the  profits 
fell  short  of  the  expectations  that  had  been  held 
out,  they  then  instituted  this  suit.    I  do  not 
think,  therefore,  that  there  has  been  any  act  of 
confirmation  to  deprive  the  Company  of  any 
relief  they  were  previously  entitlea  to.    I  am 
bound  to  say,  I  am  satisfied  there  was  a  misre* 
presentation  of  particular  facts  made  by  Mr. 
Attwood:  the  result  is,  that  the  agreement 
must  be  vacated,  the  money  must  be  returned^ 
and  the  parties  who  have  been  in  possession 
must  account  for  the  profits;    Mr.  Attwood 
must  pay  the  costs;  Mr.  Tavlor  must  have 
costs,  and  the  bill  as  agidnst  him  must  be  di^ 
minished;  Mr. 'James  and  Mr.  Edwards  must 
also  pay  costs ;  interest  to  be  calculated  on  tho 
money.    Minor  points  to  be  gone  into  hereaf<^ 
ter. — Smalt  v.  Attwood  and  others.  Gray's  Ina 
HaU,  1  Nov.  1832.  L.  C.  Q. 
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NOTES  OF  THE  WEEK. 


80LICIT0B  GENERAL. 


Mr.  Campbell  has  been  appointed  Soli- 
citor General.  We  understand  that  the 
Master  of  the  Rolls  has  distinctly  stated 
that  he  does  not  intend  to  resign. 


IKCORPORATSD  LAW  SOCIETY. 

According  to  the  original  plan  of  this 
Institution,  tlie  HaU  was  intended  to  be 
open  at  all  hours  of  the  day,  for  the  resort 
of  members  who  might  find  it  convenient  to 
fix  certain  times  for  their  regular  attend- 
ance, or  for  any  special  appointments. 

This  part  of  the  design  has  been  acted 
upon  since  the  Institution  opened  for  the 
purposes  of  business,  at  the  beginning  of 
July  last;  but  more  especially  since  the 
commencement  of  the  present  Term,  during 
which  the  Hall  and  Library  have  been  open 
from  nine  in  the  morning  till  ten  at  night. 

We  gave,  nearly  two  years  ago,  a  state- 
ment of  the  objects  and  advantages  of  the 
Society ;  and  may  here  point  out  in  parti- 
cular the  utility  of  a  place  of  general  resort 
in  the  neighbourhood  of  the  Inns  of  Court 
and  public  Law  Offices,  where  professional 
men  may  be  enabled  to  meet  others,  either 
from  the  country  or  from  distant  parts  of 
the  town ;  where  they  may  congregate 
whilst  waiting  to  attend  the  sittings  of  the 
Courts,  the  Judges  and  Masters,  or  the 
consultations  of  Counsel ;  and  where  also, 
in  difficult  matters,  they  may  obtain  infor- 
mation from  members  of  experience. 

In  following  up  this  part  of  the  design, 
the  Committee  of  Management  have  lately 
recommended  that  the  Members  of  the  So- 
(siety  should  daily  assemble  in  their  Hidl  at 
Two  o'clock,  or  as  near  thereto  as  may  be 
convenient:  it  being  considered  that  this 
will  be  an  effectual  mode  of  accomplishing 
some  of  the  most  important  objects  of  the 
Society.  __ 

SITTINGS  IN  CHANCERY  AFTER  TERM. 

In  lieu  of  adjourning  for  the  usual  num- 
ber of  days  after  Term  until  the  First  Seal, 
it  is  said  the  Courts  will  continue  to  sit,  and 
fix  the  holidays  for  the  second  week  in  De- 
cember, during  the  time  of  the  expected 
general  election ;  but  this  has  not  been  de- 
finitively announced  in  tiie  several  Courts. 


involving  any  principle  of  Law,  which  have 
occurred  since  our  last  Number. 

It  has  been  held  that  the  bretiiren  of  m 
Charitable  Hospital  are  not  entitied  to  vote, 
where  the  right  is  held  subject  to  obe£ence 
to  certain  arbitraiy  Rules ;  such  as  not  to 
leave  the  town  without  permission,  &c. 
An  office  held  qtuimdiu  se  bene  gesserit, 
means  the  possession  of  sudi  an  office  as 
can  only  be  forfeited  by  the  commission  of 
an  offence  against  the  common  or  statute 
law  of  the  realm. 

A  question  has  also  arisen  on  the  claim 
to  vote  by  Purchasers  of  Land-tax  under  42 
G.  3 ;  but  the  point  has  not  been  decided. 

It  has  been  adjudged,  that  the  notice  of 
objection  must  be  signed  by  the  person  who 
objects. 


COURTS    OF    REVISING    BAR. 
RISTBRS. 


The  following  appear  to  be  the  only  points 


REGULATION  FOR  ISSUING  WRITS 
IN  THE  KING'S  BENCH. 


MICHAELMAS  TERM,  3  W.  4. 

It  is  ordberd,  that  all  Writs  of  Sum- 
mons, Distringas,  Capias,  and  Detainer, 
issued  in  the  county  of  Middlesex,  shall  be 
issued,  signed,  and  sealed,  by  the  Signer  of 
the  Bills  of  Middlesex,  and  that  all  such 
Writs  issued  in  any  other  county  or  city, 
shall  be  issued  and  signed  by  the  Signer  of 
the  Writs,  in  the  King's  Bench  Office,  and 
sealed  by  the  Sealer  of  the  Writs,  until 
further  order. 

(Signed)     J.  Littledale, 
J.  Parke, 
W.  E.  Taunton, 
J.  Pattsbon. 


HOME  CIRCUIT. 


winter  gaol  nfiLIVERT. 

Hertford,  Thursday,  Nov.  29th,  at  Hertford. 
Ensea,  Saturday.  Dec.  1,  at  Chelmsford. 
Kent,  Monday.  Dec.  1 0th,  at  Maidstone. 
Sussex,  Saturday,  Dec.  15th,  at  Lewes. 
Surrey,  Wednesday,  Dec.  19th,  at  Kingston- 
upon-Thames. 

Before  the  Honourable  Sir  Joseph  Littledale^ 
and  the  Honourable  Sir  John  Gumey,  Knt. 


ANSWERS  TO  QUERIES. 


distress.-— mortoaobb.    p.  16. 

A  mortgagee  may  at  any  time  during  the 
continuance  of  his  mortgage^  give  notice  to 


Antw&n  to  Qmerim.r^Qitmes. 


51 


the  tenant  in  postesslon  of  the  mort^rag^  pr^ 
mises,  whether  in  possession  under  a  lease 
made  prior  or  subsequent  thereto,  to  pay  the 
rent  then  and  from  thenceforth  to  become  due 
for  the  same,  to  him,  and  upon  nonpayment 
thereof,  the  mortgagee  may  distndn  upon  such 
tenant.  A  mortgagor,  as  against  the  mort- 
fa^ee,  cannot  make  a  ndid  subseouent  lease  ; 
but  the  mortgagee  may  either  annul  such  lease, 
or  confirm  the  tenancy ;  and  any  act  of  the 
mortf^agee,  demonstniting  an  approbation  of 
the  demise,  such  as  the  receipt  of  or  distress 
for  rent,  or  the  like,  will  be  evidence  of  con- 
firmation.   Coote  on  Mortgages,  347. 

L.W. 


XXKCUTORS. — PAYMENT  OF  DEBTS.      P.   35. 

Where  a  testator  charges  his  personal  es- 
tate with  the  payment  of  his  just  debts,  such 
charge  will  not  revive  a  debt  upon  which  the 
Statute  of  Limitations  has  taken  effect  i>y  the 
expiration  of  the  time  before  the  testator's 
death ;  but  if  the  de6t  be  noi  actually  barred 
St  the  period  of  the  death  of  the  testator,  it 
'will  prevent  and  stop  the  operation  of  the 
Statute,  and  such  debt  is  recoverable  against 
his  execulora  after  the  lapse  of  six  years  from 
the  accruing  thereof.  Janes  v.  Scoii,  1  Russ. 
k  Mylne,  255.  f^tde  also  Burke  v.  Jones^  2 
Ves.  &  Bea.i75.  £.  G. 


Comnuiii  SjdD* 

STATfTB  OF  LIMITATIONS,   P.  35. 

If  the  advertisement  be  to  the  effect  "  that 
if  the  creditors  will  send  in  their  accounts  to 
A.  B.  of  the  monies  for  which  he  is  indebted 
to  them,  he  will  discharge  them  forthwith,'' 
such  advertisement  will  amount  to  an  ac- 
knowledgment of  his  (A.  B.'s)  respective 
debts,  and  take  them  out  of  the  Statute  of 
Limitations.  Andrews  v.  Brown,  Pre.  in  Ch. 
386. — But  otherwise,  if  the  advertisement  be 
at  all  qualified  in  its  terms, — as  in  the  case  of 
Jones  V.  Scoti,  1  Russ  &  Mylne,  255,  it  will 
noi  revive  debts  barred  by  the  statute. 

E.G. 


QUERIES. 


Confuniii  lafD* 

JOINT  NOTE. — SUBSEQUENT  SBCUBITT. 

^.  borrowed  of  B.  100/.,  and  gave  him,  as 
security,  a  promissory  note  payable  on  demand, 
in  which  four  persons  joinea  him.  The  pro- 
oussory  note  was  given  in  March,  1831.  In 
May  following,  j4.,  without  advising  or  con- 
fiultmg  the  parties  to  the  note,  or  any  of  them, 
borrowed  of  B.  a  further  sum  of  60/.,  for  which 
and  the  100/.  before  mentioned,  he  gave  a 
warrant  of  attorney  to  secure  the  payment  of 
both  sums,  viz.  160/.  and  interest,  out  did  not 
receive  back  the  promissory  note  for  100/.  A. 
iubsequently  paid  a  certain  sum  as  interest 


on  the  warrant  of  attorney,  and  in  Hilary 
term,  183*2,  B.  entered  up  judgment  for  the 
principal  and  interest  due  thereon,  which,  to- 
gether with  costs,  amounted  to  1 70/.  \0s,  A*% 
effects,  when  sold,  produced  the  sum  of  18*2/., 
from  which  was  deducted  taxes,  &c.,  amount^ 
ing  to  4*2/.,  and  the  balance  of  140/.  was  paid 
over  to  B.^  who  thereby  realized  40/.  beyond 
the  liabilities  of  the  parties  to  the  promissory 
note.  A.  hath  subsequently  taken  the  benefit 
of  the  Act  for  the  Relief  of  Insolvent  Debtors, 
and  consequently  discharged  himself  from  the 
promissory  note,  as  also  the  warrant  of  attor- 
ney. An  action  hath  since  been  brought  by 
B,  against  the  four  persons  who  joined  A.  in 
the  promissory  note,  to  recover  the  amount 
thereof,  viz,  100\  Are  the  parties  liable  to 
pay  on  the  promissory  note,  A.  having  given  a 
warrant  of  attorney  subsequent  thereto,  in 
which  the  amount  of  the  note  was  included, 
and  under  which  B.  realized  beyond  the  sum 
specified  therein ;  the  warrant  of  attorney  also 
being  given  entirely  without  the  knowleage  of 
the  parties  to  the  note  ?  H.  D 


BANKRUPTCT.^  TUOTBR. 

A,  B.  ordered  some  barley,  but  finding  his 
afikirs  embarrassed,  returned  it  again  (it  not 
having  been  paid  for) ;  after  which  a  fiat  in 
bankruptcy  was  issued  against  him.  AViil  tro- 
ver lie  against  the  vendors,  for  the  value  of  the 
barley  so  given  up  to  them  ?  J.  J. 


BANKRUPTCY. — MORTGAOBB. 

Can  a  creditor  by  mortgage  be  a  petitioning 
creditor,  upon  which  a  fiat  in  bankruptcy  may 
be  proceeaed  on,  without  delivering  up  his 
security  ?  J.  J. 

%afD  of  9ro^rty  snlr  Cimfttsxnrtnji. 

VALIDITT  OF   DEEDS. 

Is  a  deed  good,  if  it  be  executed  and  bear 
date  on  Sunday,  Christmas  day,  or  Good 
Friday  ?  Inquirendo. 


DEVISE. — CONTINGENCY. 

Testator  devised  as  follows  :  Now  my  will 
is,  and  I  give  and  devise  my  said  estates  unto 
my  son*/.  71,  and  N.  his  wife,  during  the  term 
of  their  natural  lives ;  and  after  their  decease, 
unto  their  s»n,  in  case  any  such  son  should  be 
born  (which  said  son  shall  take  mj  name)  ;  but 
in  default  of  such  mate  issue,  I  give  and  devise 
my  said  estate  unto  the  daughters  of  my  son 
•/.  T.  by  H.  his  wife,  to  have  and  to  hold  the. 
same  in  common,  and  not  as  joint  tenants. 
The  testator  left  the  son  and  JH,  his  wife  (who 
was  then  enceinte)  him  surviving,  and  who  was 
soon  after  delivered  of  a  son,  who  is  now  living 
and  of  age.  The  testator's  son  is  dead,  leaving 
his  widow  the  present  tenant  for  life.  What 
estate  does  the  son  of  the  tenant  for  life  take  in 
the  premises  after  the  decease  of  his  mother  ? 

J.J. 
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Qturies.-^MkeeUanea. 


DKVISB. — ^RBTBIlSIOir. 


ji.  B.  bv  his  will  devises  certain  lieredita- 
ments  to  (7.  D.  for  life,  and  ipvea  the  reversion 
of  the  same,  without  any  words  of  inheritance, 
to  E,  F,  (who  was  not  his  heir).  What  es- 
tate passes  to  E.F.i  J.  J. 


DEVISE. — PURCHASER. 

j4,  B.  by  his  will,  after  directing  the  payment 
^f  nil  kU  deftts,  devised  his  real  and  personal 
estates  to  trustees,  upon  trust  to  permit  his 
wife  to  take  the  rents  and  profits  thereof  for 
life ;  and  after  her  decease,  m  trust  to  sell  the 
same,  and  divide  the  money  equally  amongst 
testator's  children.  The  testator  has  left  seve- 
ral children,  and  the  widow  is  dead.  Can  a 
purchaser  safelv  complete  hu  contract,  without 
bein^  compellaDle  to  see  to  the  application  of 
his  purchase  money }  J.  J. 


MISCELLANEA. 


LORD  KENTON'8  PARSIMONY. 

We  have  somewhat  modified  a  description  of 
Lord  Kenyon's  parsimony,  in  the  last  Number 
of  Praser's  Magazine.  Even  as  here  set  forth, 
we  do  not  concur  in  the  ridicule  of  his  lord- 
ship's rigid  economy :  it  was^  accompanied  by 
many  redeeming  qualities,  which  in  these  times 
the  scofier  must  learn  to  imitate. 

''  His  dress  was  the  threadbare  remains  of 
what  might  once  have  been  appropriate  cos- 
tume, the  sable  relics  of  which  fruplitjr  had 
preserved.  These  rare  habiliments  irresistibly 
produced  a  smile  at  their  singularity,  from  the 
sterling  marks  which  thcjbore  of  studied  par- 
simony and  economy.  They  were  the  daily 
subjects  ofjoke  or  comment  at  the  Bar,  when 
the  Lord  Chief  Justice  appeared  and  took  his 
seat  on  the  bendi.  I  happened  to  be  in  con- 
versation with  Lord  (then  Mr.)  Erskine  at 
Guildhall,  before  Lord  Kenvon  arrived  there. 
When  he  entered  the  court.  Pope's  fines  in  the 
Duncwd,  on  Settle  the  poet,  came  across  me, 
and  I  quoted  them  invcwmtaiily-^ 
**  Known  by  the  band  and  suit  which  Settle 

wore — 
His  only  suit  for  twice  three  years  before." 
"  The  period  of  six  years,"  sud  Erskine, 
laughing,  *'  during  which  that  poet  had  pre- 
sort his  full-trimmed  suit  in  bloom,  seemed 
to  Pope  to  be  the  maximum  of  economy ;  but 
it  bears  no  proportion  to  Kenyon's.  I  remem- 
ber the  men  coat  which  he  now  has  on  for  at 
least  a  dozen  years/*    He  did  not  ezaggerale 


its  chums  to  antiquity.  When  I  last  smr  the 
learned  lord,  he  had  been  Lord  Chief  Justice 
for  nearly  fourteen  years,  and  his  coat  seeooied 
to  be  coeval  with  his  ap|)ointment  to  the  office. 
It  must  have  been  originally  black ;  but  time 
had  mellowed  it  down  to  the  appearance  of  a 
sober  green,  which  was  what  Erskine  meant 
by  his  allusion  to  its  colour. 

**  I  have  seen  him  sit  at  Guildhall,  in  the 
month  of  July,  in  a  pair  of  black  leather 
breeches ;  and  the  exnibition  of  shoes  fre* 
quently  soled  afforded  equal  proof  of  the  at- 
tention which  he  pud  to  economy  in  every  ar« 
tide  of  his  dress.  His  gown  was  iUk,  but  had 
a  better  title  to  that  of  everlasting,  from  its 
unchanged  length  of  service. 

'*  His  equipage  Mras  in  perfect  keeping  with 
his  personal  appearance,  and  was  such  as  to 
draw  down  the  gibes  of  malevolence,  the  sneer 
of  ill  nature,  anS  the  regret  of  those  who  held 
him  in  respect,  while  it  provoked  the  ridi- 
cule even  of  them.  The  carriage  wluch  con- 
veyed the  Lord  Chief  Justice  ana  his  suite  to 
Westminster  Hall,  had  all  the  appearance  and 
splendour  of  one  of  those  hackney  coaches 
which  are  seen  on  the  stand,  with  a  coronel[ 
and  supporters,  the  cast-off  carriage  of  a  peei* 
or  foreign  ambassador.  Thoii^  the  seats  were 
occupied  by  the  Lord  Chiet  Justice  himself 
and  nis  officers,  in  bags  and  swords,  the  eye 
was  involuntarily  directed  to  the  pan^  to  look 
for  the  number  of  the  coach,  as  its  appear- 
ance, and  that  of  the  horses  which  drew  it, 
confirmed  the  impression  that  it  had  been 
called  off  the  stand.  They  moved  with  die 
most  temperate  gravity,  and  seemed  to  reqoiiv 
the  frequent  infliction  of  the  whip  to  make 
them  move  at  all. 

"  That  necessary  instrument  to  rouse  their 
latent  spirit,  was  consigned  to  the  unsparing 
hand  of  a  coachman  whose  fic^ure  and  appear- 
ance perfectly  harmonised  with  the  rest  or  the 
appointment.    There  is  an  appropriate  dress 
for  the  different  descriptions  or  servants  i  and  a 
triangular  hat  is  generally  considered  part  of 
the  costume  of  a  coachman.    Whether  it  was 
a  sacrifice  which  Lord  Kenvon  made  to  fitthion, 
or  the  vanity  of  the  individual  himself  which 
prompted  him  to  adopt  it,   I  will  not  presume 
to  say,  but  it  seemed  to  both  to  be  necessary 
that  his  lordship's  coachman  should  appear 
with  that  important  symbol  of  his  station.    He 
therefore  adopted  the  appropriate  mark  of  dis- 
tinction, a  three-cornered  hat.    This  appeared 
to  have  been  effected  with  great  taste,  but  witk 
the  accustomed   view   to  economy.     A  hat 
slouched  down  before,  the  former  ornament  of 
his  head,  was,  by  a  neat  metamorphosis,  changed 
into  a  cocked  one,  by  turning  up  the  flap,  and 
making  it  the  base  of  the  triangle ;  and,  lest 
it  should  prove  refiuctoiy  under  Hs  new  re^ 
gime,  it  was  kept  in  its  place,  and  the  perpen- 
dicular procure,  by  the  aid  of  a  pin. 


STfi^  U^qal  0hwv\^tv^ 
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THE  PROGRESS  OF  CHURCH  RE- 
FORM, AND  THE  ALTERATIONS 
MADE  IN  THE  LAW  RELATIVE 
TO  THE  CHURCH  IN  THE  SES- 
SION 1831—1833. 


h  18  now  time  that .  we  should  again  pur- 
sue aa  enquiry  into  which  we  have  from 
tine  to  time  *  entered — we  mean,  the  pro- 
gms  of  Church  Reform ;  and  it  is  our  pre- 
mt  purpose  to  see  what  was  done  respect- 
ing it  in  the  last  session  of  Parliament. 
Tb»  18  the  more  important,  as  the  feeling 
in  &vour  of  a  change*  which  we  before 
described  aa  strong,  is  now  nearly  uniyer- 
m1;  and  as,  if  there  be  any  truth  in  re- 
pot, a  Reform  in  the  Church  will  be  one 
of  the'  first  measures  to  be  brought  forward 
by  the  present  Government, — the  Bill  for 
tibis  purpose,  according  to  this  autiioiity, 
being  actually  prepared.  This  messure  wUl 
no  doubt  mipienede  the  Bills  brought  in  by 
the  Arehbiahop  of  Canterbury,  relating  to 
ConpoHtions  for  Tithes,  and  Fhiralities,  of 
irfaieh  we  shall  probably  hear  no  more. 
But  it  is  to  the  past,  and  not  to  the  future, 
that  we  at  present  intend  to  address  our- 
Beivcs. 

The  great  act  of  the  last  sessions  rekttng 
to  the  Chnich  of  Engiaad,  is  the  d  &  3  W. 
4.  c.  100,  entituled,  "  An  Act  for  short- 
ening the  Time  required  in  claims  of  Mo' 
iu  Decimandi,  or  Exemption  from  or  Dia- 
chaige  of  Tithes,"  which  we  lately  gave 

•See2L.  0.161,241.    3L.0.317. 
Ko.  ex. 


nearly  verbatim  ^.  The  best  statement  of 
the  former  law  on  this  subject  is  given  in 
the  Third  Report  of  the  Real  Property  Com<«. 
missioners.^'  It  is  sufScient  for  our  present 
purpose  to  state,  that  before  the  Act  a 
modus,  to  be  valid,  must  be  deemed  to  have. 
subsisted  from  the  reign  of  Richard  the. 
First,  and  that  if.it  could  be  proved  to  have 
commenced  after  that  period,  it  would  foil.! 
Thus  in  Lard  Kensington  v.  Pugk,  I  Yo* 
125,  a  modus  was  set  aside  which  had  cer- 
tainly subsisted  ever  since  the  reign  of  Ed- 
ward the  Second.  And  see  3  Yo.  &  Jer. 
548 ;  2  Jac.  &  W.  464 ;  1  M'Clel.  &  Yo. 
362.  As  to  entire  exemption  from  tithes^ 
nonpayment  of  them  for  any  period,  how- 
ever long,  was  no  ground  of  exemption. 
These  rules  have  been  altered  in  the  man- 
ner mentioned  in  a  former  page.** 

The  only  other  act  relating  to  the  Church 
of  England,  IB  the  2  &  3.  W.  4.  c.  80,  en- 
titled, "  An  act  to  authorize  the  Identify- 
ing of  Lands  and  other  Possessions  of  cer-* 
tain  Ecclesiastical  and  Collegiate  Coipora- 
tions,"  by  which  it  is  enacted  that  any  ec- 
clesiastical or  collegiate  coxjMration  may 
enter  into  an  agreement  of  reference  or 
deed  of  submission  with  their  lessees  ox 
tenants,  or  with  the  owners  of  the  adjoin** 
ing  lands,  to  refer  any  unknown  or  dis* 
puted  boundaries  or  quantities  of  land  or 
tithes,  to  a  referee,  who  may  make  surveys, 
mscps,  and  admeasurements,  summon  ajod 
examine  witnesses,  and  make  an  award, 

b  4  L.  O.  323. 

^  Prints  in  the  Monthly  Record  for  August, 
1832.  ^  Sot  antt,  p.  2. 
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which,  when  fq)proved  by  the  parties,  shall 
be  final. 

The  march  of  Church  Reform,  however, 
has  been  more  rapid  in  Ireland,  although 
we  think  it  will  soon  proceed  even  more 
quickly.  By  2  W.  4,  c.  41,  the  Lord  Lieu- 
tenant is  empowered  to  advance  60,000/. 
for  the  relief  of  the  clergy  of  the  establish- 
ed church  in  Ireland,  who  have  been  in 
many  parts  of  tJiat  country  entirely  depriv- 
ed of  their  tithes.  Where  an  application  for 
relief  is  made  under  this  act,  if  the  appli- 
cant is  declared  to  be  entitled  to  relief,  his 
right  to  tithes  for  the  year  last  past  shall 
cease,  and  be  vested  in  the  Crown.  On  an 
application  being  made,  proclamation  shall 
be  issued  in  the  proper  pmsh,  enjoining 
payment  from  the  persons  bound  to  pay  the 
tithes,  and  warning  ^em  that  if  they  are 
not  paid,  proceedings  will  be  taken  to  com- 
pel their  payment,  and  if  they  are  not  then 
paid  they  vnH  of  course  be  recovered.  This 
act  furnishes  a  distinct  precedent  ior  vest- 
ing the  whole  property  of  the  Churdi  in  the 
hands  of  Oovemmentf-^a  measure  which 
his  been  frequently  advocated  of  late. 

Another  important  Act  relating  to  Chordi 
Reform,  is  Ae  2  &  3  W.  4,  c.  119,  which 
relates  to  the  establishment  of  a  pexma- 
nent  composition  for  tithes  in  Ireland. 
By  thi^ee  Acta-  passed  in  the  reign  of  the 
late  King  (4  G.  4,  «.  99;  5  G.  4,  c.  63; 
and  7  &  8  G.  4,  c.  60.)  it  was  enacted, 
HbBt  composition  for  tithes  in  Ireland  might 
be  made  in  those  parishes  wherein  the  pa- 
rishioners, togetiier  with  the  ecclesiastical 
incumbents  or  other  persons  entitled  to 
tithes^  therein,  «hould  mutually  agree  and 
consent  to  establish  such  -compositions ;  and 
it  is  recited  by  this  act,  that  a  final  compo- 
sition with  a'  view  to  future  ^commutation 
thereof,  should  be  established  thn»ighout 
Ireland.  To  effect  this  object  it  is  enact- 
ed (f  1),  that  all  future  compositions  ahall 
be  calcidated  on  the  average  of  seven 
years  preceding  the  1st  of  November,  1830. 
By  $  2,  so  much  of  the  recited  acts  as 
requires  the  consent  of  any  archbishop, 
bishop,  patron,  or  sequestrator,  to  the  ap- 
pointtnent  of  a  composition  commissioner, 
i»  repealed:  and  in  all  parishes  where  a 
composition  tmder  the  former  acts  shall  not 
have  been  made  within  three  months  after 
the  passing  of  this  act,  the  lord  lieutenant 
may  appoint  a  commissioner,  who  shall  fix 
the  amount  of  composition,  and  have  the 
same  powers  as  commissioners  undfer  the 
jrecited  acts  ($  3). 

These  are  the   only  acts*  which  were 

*  2  W.  4.  c,  7*  which  dispenses  with  the.&a- 


passed  in  the  last  session  of  Parliament,  re- 
lating in  strictness  to  Church  Reform.  The 
new  Statute  of  Limitations  to  the  Bights  of 
the  Church  is  of  importance  and  utility,  and 
is  a  great  improvement  in  our  law ;  and  the 
acts  relating  to  Ireland  are  also  useful  mea- 
sures ;  but  we  expect  that  a  plan  of  Refonn 
in  the  Church  much  more  sweeping  and 
effectual  will  be  demanded,  and  obtained. 

There  are  also  two  other  acts  which  were 
passed  in  the  last  session  of  Parliament, 
which,  as  they  more  or  less  relate  to  the 
ecclesiastical  polity  of  the  oouotry,  we  may 
here  convenicGitly  notice. 

The  first  of  these  is  the  2  &  3  W.  4,  o. 
S3.  The  defective  state  of  the  process  of 
the  Ecclesiastical  Courts  has  been  repeatedly 
complained  of;  and  this  will  be  easily  ad- 
mitted when  it  is  mentioned,  that  it  waa 
inoperative  and  unavailable,  either  against 
persons  having  privilege  of  parliament,  or 
peers.  Hie  process  <^  the  Ecdesiasticil 
Courts  of  £ngland^and  Ireland,  also,  could 
only  be  of  force  and  operation  in  tJle  res'^ 
pective  countries  of  these  Courts,  and  not  in 
the  other  country.  To  remedy  these  de- 
fects, it  is  enacted  by  the  above  Act,  that 
when  persons  residing  beyond  the  jurisdic- 
tion of  any  Ecclesiastical  Court,  either  of 
England  or  Ireland,  are  cited  to  appear,  and 
refiose  obedience,  the  Jodge  thereof  may 
pronounce  them  contuznacioue,  and  oeitify 
the  same  to  the  Lord  Chancellor,  either  al 
England  or  Ireland,  as  the  caee  may  be, 
within  ten  days,  and  thereupon  a  writ  of 
de  cofUmnace  capiendo  shall  issue,  unless  the 
person  be  a  peer,  or  has  privilege  of  parlia- 
ment; and  all  regulations  and  provisiana 
made  by  the  53  G.  3,  c.  127,  as  to  the  writ 
de  eseommnadcaio  ctydetido,  and  the  proceed- 
ings thereupon,  shall  be  applied  to  the  writ 
de  amiumacio  aqnetuia ;  and  upon  the  ap- 
pearance or  submission  of  the  party,  the 
Judge  may  order  him  to  be  absolved  and 
discharged.  Under  this  sectian,  therefore, 
the  bodies  of  all  pereons,  not  being  peers, 
&€*,  may  be  taken. 

But  it  is  also  provided,  that  where  per- 
sons, whether  they  have  privilege  of  P^iriia- 
ment  or  otherwise,  have  been  ordered  by 
any  order  or  decree,  to  pay  any  sum  of 
money  by  an  Ecclesiastical  Court,  either  of 
Engltuod  or  Ireland,  shall  n^ect  to  pay 
such  money,  and  are  possessed  of  real  or 
personal  estate  either  in  England  or  Ire- 
land, the  Judges  may  pronounce  sodi  per- 

cramental  test,  as  well  in  protestants  of  the 
church  of  Ireland  as  in  protestant  dissenters, 
can  hardly  be  called  an  exception. 
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BOH  ooBtiBDaiDioaa»  and  certify  the  same  to 
tibe  Lord  Chancdlor*  as  the  caae  may  be, 
and  he  shall  cause  process  of  seqtiestmtioii 
to  issue  against  such  real  or  personal  es- 
tate, and  enforce  obedience  to  the  order  or 
decree  of  the  Ecclesiastical  Court,  in  the 
same  manner  as  if  it  had  been  an  order  or 
decree  of  Ae  EedesiaBticai  Court,  and  deal 
vitii  it  aoeordiogly. 

By  $  4,  the  provudonB  of  tlus  Act  are  not 
to  extend  to  any  order  or  decree  which  shall 
bave  been  made  more  than  six  years  before 
the  paaning  of  the  Act.  It  has  been  said 
that  this  dause  (and  indeed  the  whole  Act) 
was  introduced  to  enforce  certain  orders  of 
tlw  Bedniaatical  Court  against  a  noble 
MaiqnesBy  who  had  long  set  them- at  defi- 
ance. This  sectbn  is  a  curious  instance  of 
impost /ado  justice. 

It  is  provided  by  §  5»  that  any  action  or 
suit  broo^t  or  oommenced  for  any  thing 
done  ia  piarauance  of  this  act,  shall  be  com* 
iDfued  wiliun  three  months  after  the  het 
eouaoMtdt  «ad  not  afterwards. 

Hie  oliier  act  relates  to  theCoort  of  Dele- 
gates. Hie  Cocnrt  of  Delegates  has  long 
been  oonfiidered  as  very  defectiye.  Its 
fanlts  were  pointed  out  in  striking  terms  by 
the  Loid  Chancellor,  in  his  celebrated  speech 
on  the  Jtefionn  of  the  Laws ;  and  very  soon 
after  his  acceptance  of  the  Oreat  Sesl,  he 
recommended  the  subject  to  the  attention 
of  the  Ecclesiastical  Commissioners,  who 
had  then  just  been  appointed ;  and  on  the 
Stii  of  June,  1831,  they  published  a  special 
Report  on  the  subject; '  and-  they  after- 
wnda  foDowed  up  ike  subject  in  their  Ge- 
aenl  Report  of  the  15th  of  Feb.  1832.  f 
Tlieir  reocHumendation  was  to  transfer  the 
junsdiction  of  this  Court  to  the  Privy  Coun- 
g2  ;  and  it  has  been  carried  into  dBfect  by 
die  2  &  3  W.  4,  c.  92,  by  which  the  acts 
for  establiahing  the  former  Court  (25  H.  8» 
c.  19 ;  and  8  Eliz.  c.  5),  so  feur  as  they  xe« 
late  thereto,  are  repealed,  from  the  1st  of 
f^eb.  1833  (ss.  1  &  2)  ;  and  from  that  time 
the  powers  of  the  Court  of  Delegates  are  to 
be  transfenred  to  the  Privy  Council,  which 
shall  have  full  powers  to  hear  and  deter- 
mine all  matters  which  might  theretofore 
hate  been  heard  by  the  former  Court  (^  3). 
By  (  4,  it  is  provided,  that  nothing  in  the 
Act  shall  afiect  any  appeal  now  pending,  or 
which  may  be  pending  before  the  said  Ist 
dsLj  of  February ;  and  that  the  judgment 
<tf  the  Court  of  Delegates  in  any  such  case 
challbe  good  and  valid. 

'  Pnnted  1  Monthly  Record,  13#. 
s  Printed  2  Monthly  Record,  pp.  129,  162, 
202,  a»d229. 


It  is  proposed  also,  we  underatand*  i£ 
possible,  in  the  early  part  of  the  next  ses- 
sion of  Parliament,  to  bring  in  an  act  for 
the  purpose  of  re-modelling  and  improviug 
the**  Privy  Council.  If  tlus  be  not  done, 
little  b^efit  will  arise  from  the  transfer 
of  the  business  to  this  Court,  at  present 
remarkably  defective. 


REVIEW. 

The  JLmo  of  Fire  and  JJfe  Assurance  and  * 
Annuities,  with  Practical  Observations, 
Part  1.  The  Law  of  Fire  Insurance,  Part 
2.  The  Law  of  Life  Insurance.  Part  3. 
The  Law  of  Annuities.  By  Charles  Ellis, 
of  Lincoln's  Inn,  Esq.,  Barrister  at  Law. . 
Saunders  and  Benning,  1882. 

Thb  object  of  this  work  is  to  furnish  a 
separate  treatise  on  the  subject  of  Fire  and  • 
Life  Insurances,  which  the  author  properly 
states  to  be  of  growing  importance.    It  a|jK> 
contains  some  observations  on  Annuities». 
which  do  not,  however,  contain  much  no- 
velty.   The  other  two  parts  appear  to  us, 
to  be  executed  with  care  and  ability,  al- 
though the  cases  might  have  been  giveua 
less  diffusely.    The  first  chapter  of  part  1 
is  devoted  to  the  Nature  of  the  Contract ; 
the  second,  to  the  Interest  of  the  Insured ; 
the  third,  to  the  Nature  of  the  Insurer's  Risk; 
the  fourth,  to  the  Proofis  of  Loss ;  the  sixth,, 
to  the  Assignment  of  PoHcies ;  the  eighth,  to 
the  Equities  attaching  upon  Policies;  the 
ninth,  to  the  Proceedings  on.  Policies  of  In-4 
sttrance ;  the  tenth,  to  the  Recovery  back  of 
Losses  improperly  paid. 

In  part  2,  The  Law  of  Life  Insurance^ 
the  chapters  are  as  follow : — Chapter  1,  Of 
the  Nature  of  the  Contract.  Chapter  2,  0£ 
the  Warranty  of  the  Age  and  Health  of  the 
Party  to  be  insured,  and  of  Misrepieaenta* 
tion  and  Concealment.  Chapter  3,  Of  the 
Interest  in  the  Life  insured.  Chapter  4, 
Of  the  Risk  and  its  Duration.  Chapter  5,^ 
Of  Assignments  of  Policies  of  Insurance 
upon  lives.  Chapter  6,  Of  the  Attachment 
of  Equities  to  PoUcies  of  Insurance  on  Life« 
in  f&vour  of  Third  Persons.  Cluster  7,  Of 
the  Agents.  Chapter  8,  Proceedings  in 
Actions  on  Policies  of  Insurance  upon  lives. 
Chapter  9,  Of  the  Application  of  Life  In- 
surance to  forming  Endowments  and  making 
Provision  for  Families,  and  for  Security  ci 
Debts. 

As  a  foir  specimen  of  the  work,  we  shall 
give  a  part  of  the  section  on  the  interest  on 
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tbe  life  insured,  necessary  to  support  a  po- 
licy. 

**  Besides  the  most  obvious  and  ordinary 
mode  of  insurance^  that  of  a  person  insurins^ 
his  own  life  in  a  sum  payable  to  his  personal 
representatives,  much  of  the  business  of  the 
offices  consists  of  nominee  insurances,  that  is, 
where  a  person  insures  the  life  of  another.  As 
life  insurance  became  more  generally  extended, 
it  appears  that,  like  many  other  beneficial  prac- 
tices, it  became  subject  to  abuse.  Persons 
were  in  the  habit  of  insuring  the  lives  of  others 
with  whom  they  had  no  connection,  and  in 
whom  they  had  no  interest,  merely  by  way  of 
gtunbling  speculations;  and  it  requires  no  very 
great  discernment  to  see  that  such  a  practice 
was  pregnant  with  serious  mischief,  and  held 
out  dangerous  temptations,  on  the  one  hand, 
to  unprincipled  speculators,  and  imminent 
clanger  to  the  unfortimate  persons  who  might 
happen  to  be  selected  by  them  as  subjects  of 
insurance.  The  legislature  became  so  con- 
vinced of  the  evil,  that  the  practice  of  life  in- 
surance  has  since  been  regidated  by  act  of 
parliament,  whereby  these  insurances  without 
interest  are  considered  void." 

The  Stat.  14  Geo.  3,  c.  48,  s.  1,  is  then 
inserted. 

"  Very  few  questions  have  arisen  upon  the 
subject  of  interest,  because  the  offices  are  never 
in  the  habit  of  taking  that  objection,  unless 
they  are  under  the  necessity  of  resisting  pay- 
ment upon  some  other  fair  and  proper  ground, 
«s  fraudulent  misrepresentations  or  conceal- 
ment ;  and  if  they  are  driven  to  resist  on  such 
a  groimd,  they  then,  in  order  to  make  their 
case  the  stronger,  sometimes  also  object  to  the 
want  of  interest  when  the  policy  is  open  to 
the  objection.    The  offices  are  constantly  in 
the  habit  of  taking  insurances  where  the  mte- 
rest  is  upon  a  contingency,  which  may  very 
shortly  be  determined.;  and  if  the  parties  choose 
to  continue  the  policy  bond  fide,  after  the  inte- 
rest ceases,  they  never  meet  with  any  difficulty 
in  recovering :  so  also  they  frequently  grant 
policies  upon  interest  of  so  slender  and  pre- 
carious a  Kind,  that  although  it  may  be  oiffi- 
oalt  to  deny  some  kind  of  interest,  it  is  such  as 
a  court  of  law  would  scarcely  recognize.  This 
practice  of  the  offices  of  paying  upon  policies 
without  raisin?  Questions  as  to  interest,  is  so 
general,  Uiat  it  nas  been  even  recognized  in 
courts  of  law.    As  where  a  person  nought  a 
policy  of  insurance  of  another,  after  the  inte- 
rest had  expired  or  was  on  the  point  of  ex- 
piring, and  some  years  after  the  sale  and  as- 
signment, the  executor  of  the  purchaser,  un- 
derstanding that  the  office  was .  not  in  law 
bound  to  pay  upon  the  policy,  brought  an  ac- 
tion against  the  seller  to  recover  back  the 
purchase-money.    But  Lord  Tenterden,  C.  J. 
told  the  jury  the  only  point  for  their  conside- 
ration was,  whether  at  the  time  of  the  sale 
there  was  any  misrepresentation  or  conceal- 
ment to  vitiate  the  policy.  It  was  true  in  point 
of  law,  that  tiie  insurance  ceased  with  the  in- 
terest I  but  then  they  had  it  in  evidence  that 


the  insurers  never  avuled  themselves  of  their  * 
objection.    Verdict  for  defendant.  Bmrher  v. 
ilf«rrt#,  2  Moo.  and  Mai.  62. 

"A  bond  fide  creditor  has  undoubtedly  an  in- 
terest in  the  life  of  his  debtor,  at  least  where 
he  has  only  the  personal  secuiity  of  the  debtor, 
and  this  interest  is  insurable  within  the  statute. 
"  An  insurance  was  effected  on  the  life  of 
Lord  Newhaven,  from  the  first  of  Decembtf , 
1792,  to  the  1st  of  December,  17^.    In  an 
action  on  the  policy,  the  only  question  was  as 
to  the  plaintiff's  interest  in  the  life  insured, 
wluch  it  was  contended  was  not  sufficient  to 
tfdfLc  this  case  out  of  the  above  statute.    It  ap- 
peared that  Lord  Newhaven  was  indebted  to 
the  plaintiff  and  a  Mr.  Mitchell  in  a  large 
sum  of  money,  part  of  which  debt  had  been 
assigned  by  them  to  another  penon ;  the  re- 
mainder being  more  than  the  amount  of  the 
sum  insured,  was,  upon  a  settiement  of  aceountit 
l>etween  the  plaintiff  and  Mitchell,  agreed  b? 
them  to  remain  to  the  account  of  Mitcheft 
only.   Lord  Kenyon  was  of  opinion  that  this 
debt  was  a  sufficient  interest.     He  said,  *  It 
was  singular  that  tins  question  had  never-  been 
directiy  decided  before;  that  a  creditor  ha4 
certainly  an  interest  in  the  life  of  his  debtor, 
because  the  means  by  which  he  was  to  be  sa- 
tisfied might  materially  depend  upon  it,  and 
that  at  all  events  the  death  must  in  all  cases  in 
some  degree  lessen  the  security.    The  jury 
found  a  verdict  for  the  plaintiff.    Andentm  v. 
Edie^  2  Park,  640.    It  may  be  observed  that 
this  note  is  very  short,  andf  not  vwy  aatisfoc- 
tory ;  because  if  the  plaintiff  had  in  fiict  aa- 
ugned  over  his  interest  in  the  debt  to  Mitchell 
before  the  death  of  th^  assured,  it  is  difficult 
to  see  how  any  insurable  interest  within  die 
statute  remained  in  him,  unless  we  assume  that 
the  debt  still  remained  legally  due*  and  reco- 
verable by  the  plamtiff  Lord  Newhaven,  the 
latter  having  no  notice  of  the  asngnment  of 
the  debt ;  in  such  settiement  of  accounts,  or 
upon  the  principle  of  Tidnoell  v.  Jnffereieimt 
Peake,  151,  we  consider  the  plaintiff  to  be  in 
the  situation  of  a  trustee.    U  a  debt  is  amply 
secured  by  mortgage  or  otherwise,  it  would  be 
very  difficult  to  establish  such  an  interest  as 
would  entitie  the  party  insuring  to  recover, 
because  the   above  act  declares  tiiat    *  no 
greater  sum  shall  be  recovered  from  the  in- 
surer than  the  amount  or  value  of  the  interest 
of  the  insured  in  the  life  insured.'    Perhaps  a 
case  of  this  kind  is  not  likely  to  occur  in  prac> 
tice,  as  it  is  not  usual  to  insure  by  >vay  ot  col- 
lateral security,  except  when  the  principal  s^ 
curity  is  doubtful. 

*' Although  a  creditor  mav  insnre  the  life  of 
the  debtor,  yet  if  after  the  death  of  the  debtor, 
whose  life  is  insured,  and  before  any  action  be 
brouj^ht  on  the  policy,  the  debt  be  paid,  the 
creditor  is  not  entitled  to  recover.  Godial  v. 
Boidero,  9  East,  72,  is  cited  at  length. 

**  The  holder  of  a  note  given  for  money  tron 
ut  phjf,  has  not  an  insurable  interest  in  the  life 
of  the  maker  of  the  note.  The  insurable  in*. 
terest  of  a  creditor  in  the  life  of  his  debtor 
must  be  upon  a  good  Consideration.  An  action 
brought  on  a  policy  on  the  life  of  J.  R.,  who 
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-was  wmmnted  in  food  health:  by  a  memoran- 
dum al  the  foot  of  the  policy  it  was  declared, 
that  it  was  intended  to  cover  the  sum  of  500()/. 
due  from  Russell  to  Uie  plaintiff,  for  which  he 
had  given  hii  note.  Two  objections  were  made 
on  tiie  put  of  Uie  defendants.  Ist.  That  part 
of  the  consideration  for  the  note  was  for  money 
won  at  play.  2d.  That  Russell  at  the  time  he 
jtave  the  note  was  an  infant  Mr.  Justice 
BmUer  nonsuited  the  plaintiff,  upon  the  ground 
of  part  of  the  consideration  of  the  note  being 
for  a  gaming  transaction,  and  therefore  there 
was  a  want  of  interest  in  the  plaintiff.  Dwyer 
V.  Edie,  2  Park,  63. 

'*  A  trustee  may  insure  for  the  benefit  of  the 
enitti  pte  trust.  An  insurance  was  made  on 
the  fife  of  //I  for  a  year,  and  during  the  life  of 
the  plaintiff,  ff,  had  granted  an  annuity  to  the 

eaintiff'a  late  brother,  which  annuity  he  had 
iqiieathed  to  person?  not  parties  to  the  in- 
surance, haTing  made  the  plaintiff  executor  of 
his  will,  and  dv ected  him  to  make  insurance. 
In  an  action  on  this  policy  brought  by  the  exe- 
cutor, it  was  objected,  that  as  the  annuity  was 
not  devised  to  him  by  the  grantee,  he  had  no  in- 
suiable  interest  in  the  life  of  Holden  the  f^rantor. 
But  Lord  Kenjfon  thought  this  a  sufficient  in- 
terest in  the  executor  to  support  the  action. 
TidsweiiY,  Jngentein^  Peake,  N.  P.  G.  151. 
In  the  case  of  an  annuity,  if  the  premiums  are 
to  be  pud  by  the  grantee,  a  contract  for  the 
j^rantor  to  make  insurance  will  not  be  usurious, 
akhoagh  the  annnitv  be  higher  in  proportion. 
A  deflnidant  by  deea  covenanted  to  pay  an  an- 
nuity of  100/.  for  four  lives,  and  in  thirty  days 
alter  the  dropping  of  three  of  the  lives,  to  in- 
sure the  life  or  the  fourth  for  the  benefit  of  the 
plaintiff,  who  in  consideration  gave  1000/.  to 
the  defendant ;  there  was  a  covenant  for  re- 
demption. It  was  argued  upon  demurrer,  whe- 
ther this  transaction  was  usurious.  The  Chief 
Baron  (Lord  Lyndhunt)  said, '  That  if  the  ex- 
pense oif  insurance  was  payable  by  the  grantee 
of  the  annuity,  it  would  not  be  usurious,  al- 
though the  annuity  was  higher  in  proportion. 
The  statute  of  usury  impoMd  a  penalty  when 
more  than  5  per  cent,  was  charged  on  a  loan. 
This  was  not  a  loan,  for  it  was  not  intended  to 
be  returned  to  the  borrower.  If  the  principal 
was  at  hazard,  it  could  not  be  deemea  a  loan ; 
as  between  lender  and  borrower  it  clearly  was 
at  hsxard,  for  the  borrower  was  not  bound  to 
return  it.  If  the  principal  was  to  be  returned 
by  a  third  person,  still  it  was  the  same  thing 
between  the  contracting  parties.  There  was  a 
hazard  even  according  to  the  contract,  for  the 
fouithMe  might  not  be  insured  until  thirty 
days  alter  the  expiration  of  the  diird.  If  the 
fourth  life  dropped  before  the  expiration  of 
the  thirty  days,  the  principal  was  forfeited.' 
The  other  barons  eoneunred  in  opinion,  and 
judgment  was  given  for  the  plaintinh.  Holland 
V.  PMam,  M.S." 

We  have  now  given  our  readers  ample 
■leans  of  judging  of  the  merits  of  the  work 
thenifldvcs. 


CHANGES  IN  THE  LAW  DURING 
THE  LAST  SESSION  OF  PARLIA- 
MENT, 1831—1832. 

No.  VI. 


BXCI8B  PBUCITS.      2  W.  4,  C.  IG. 

Although  we  principally  notice  the  changes 
in  the  Law  which  affect  the  administration 
of  Justice,  it  is  material  not  to  pass  by, 
without  some  comment,  the  other  altera- 
tions in  the  lex  scripta,  which  are  of  a  gene- 
ral nature.  Amongst  the  statutes  of  this 
class,  is  one  which  relates  to  Excise  Per- 
mits, It  id  entitled,  "  An  Act  to  consoli- 
date and  amend  the  Laws  regulating  the 
granting  and  issuing  of  Permits  for  the  Re* 
moval  of  Goods  under  the  Laws  of  Excise." 
It  passed  on  the  24th  of  March,  1 832,  and 
came  into  operation  on  the  5th  of  April  fol- 
lowing. 

The  former  Acts  on  this  subject, — name- 
ly, the  23  G.  3,  c.  70,  which  related  to 
England,  and  the  59  G.  3,  c.  107,  which 
related  to  Ireland, — were  different  in  their 
several  provisions,  and  consequently  requir- 
ed different  permits  for  each  countiy.  The 
present  Act  was  therefore  passed  to  conso* 
lidate  and  assimilate  the  enactments  of  both 
Statutes.  The  penalties  contained  in  the 
previous  Law  are  altered,  and  in  general 
are  less  severe. 

After  repealing  several  sections,  both  of 
the  23  G.  3,  c.  70,  and  59  G,  3,  c.  107. 
the  new  Act  proceeds  to  regulate  the  mode 
of  obtaining  and  using  permits,  both  in 
England  and  Ireland. 

The  request-note  for  the  permit  is  to  con- 
tain the  date,  the  name  of  the  place  J)rom 
which,  and  to  which  the  commodities  arc 
to  be  carried ;  the  mode  of  conveyance,  the 
real  name,  surname,  and  place  of  abode  of 
the  person  sending,  and  the  person  to  whom 
they  are  sent.  It  is  to  be  signed  by  the 
person  requiring  it,  or  by  his  known  clerk 
or  servant.  No  «/am|9  duty  is  requisite.  The 
time  of  removal  must  be  specified.  Then 
follow  the  penalties  of  foifeiture,  &c.  for 
non-compHance. 

Private  persons  may  also  obtain  permits 
to  remove  exciseable  commodities  on  sign- 
ing a  declaration  that  the  duries  have  been 
paid. 

No  oath  is  required,  either  by  traders^  or 
private  persons,  to  enable  them  to  obtain 
the  permit.  This  is  an  improvement  long 
called  for  by  the  public. 
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AMenda  to  Noiei  on  ike  New  JMn^-^PraeHcki  PokU,  No.  XXXT. 


ADDENDA  TO  NOTES  ON  THE  NEW 
RULES  UNDER  THE  UNIFORMITY 
OF  PROCESS  ACT, 


Ik  oar  Number  of  November  10th  (p.  23), 
we  suggested  that  on  a  view  of  all  the  pro- 
visions of  the  above  Act»  it  should  seem, 
that  the  Courts  would  not  award  a  dUtrin- 
gas  under  the  third  section,  in  consequence 
of  the  plaintiff  being  unable  to  serve  the 
defendant  with  a  summons,  or  the  defend- 
ant not  having  voluntarily  appeared  to  it, 
until  the  expiration  of  four  months,  as  the 
summons  is  in  force  for  that  period.  The 
question  has  not  been  formally  raised  be- 
fore any  of  the  Courts ;  but  it  would  ap- 
pear, from  their  practice  since  the  Act  has 
49ome  into  force,  that  they  tacitly  admit  it 
to  be  not  necessary  so  to  wait.  Whenever 
any  application  has  been  made  for  a  distrifi' 
gas,  during  the  present  term,  the  question 
to  which  the  Judges  have  directed  their  at- 
tention has  been,  whether  sufficient  efforts 
had  been  made  to  serve  the  defendant,  and 
not  whether  sufficient  time  had  elapsed 
previous  to  the  application.  With  all  de- 
ference, we  think  that  if  the  point  were  to 
become  the  subject  of  discussion  before  the 
Judges,  they  would  be  of  opinion  that  four 
months  must  elapse  before  the  application 
could  be  granted.  The  third  section  says, 
that  the  distringas  shall  be  gremted  when  it 
0hall  be  satis&ctorily  shewn  that  the  defen- 
dant cannot  be  served,  or  made  i^pear, 
*'  according  to  the  exigency "  of  the  writ. 
The  words  between  inverted  commas,  it  is 
conceived,  are  not  to  be  rejected  as  surplus- 
age, from  the  Act.  If  they  are  not,  then 
what  is  the  meaning  to  be  attached  to 
them  ?  When  does  the  exigency  of  the 
writ  begin  and  end  ?  The  lang^uage  of  the 
writ  is,  "  that  within  eight  days  after  the 
service  of  this  writ  on  you,  inclusive  of  the 
day  of  such  service,  you  do  cause  an  ap- 
pearance to  be  entered  for  you,"  &c.  Now 
the  exigency  of  the  writ  must  either  last 
four  months,  or  never  begin.  If  the  exi- 
gency of  an  appearance  by  the  defendant 
does  not  begin  until  after  service,  and  the 
defendant  cannot  be  served,  the  exigency 
never  can  begin.  As,  however,  the  wordb 
of  the  third  section,  as  to  the  exigency  of 
the  writ,  are  not  to  be  rejected  as  surplus- 
age, it  must  be  admitted  that  the  exigency 
is  contemplated  as  beginning  and  enduring, 
although  no  service  of  the  process  has  been 
effected.  Then  if  it  begins  and  endures, 
when  does  it  begin,  and  how  long  does  it 
endure  ?    As  no  precise  time  for  its  begin- 1 


ning  is  mentkioed  in  tiie  Act,  it  nrast  of 
course  be  held  to  begin  as  soon  as  the  writ 
is  issued ;  and  as,  t^  $  10,  it  may  be  in 
force  for  four  months,  it  must  be  held  to 
endure  for  four  months.  If  so,  the  disirim- 
gas  cannot  be  gianted  until  the  eiqiintioii 
of  that' period,  for*  until  then  it  canaoft  be 
known,  that  tiie  defendant  cannot  be  serv- 
ed or  made  appear,  according  to  ^e  exi- 
gency of  the  writ,  "  without  some  more  ef- 
ficacious process." 


PRACTICAL  POINTS  OF   GENERAL 

INTEREST. 

No.  XXXV. 


CLAVBX  TO  BSnAT  BAKKElJYt  KA'WV. 

It  is  clear,  that  by  framing  a  settlement  pro* 
perly,  a  third  party  may  settle  property  on  a 
man,  on  his  marriage,  so  as  to  exempt  it  frt>m 
the  operation  of  the  Bankrupt  Laws;  but 
clauses  having  this  ohject  will  always  be  view- 
ed with  jealousy.  It  will  be  seen  that  the 
clause  in  the  following  case  was  held  to  be  in- 
effectual for  this  purpose. 

Testator  bequeathed  to  trustees  a  sum  of 
23,333/.  6f .  M,  three  per  cent,  consols,  upon 
trust  for  his  wife  for  life ;  and  after  her  de- 
cease, upon  trust/orhis  sons  and  daughters,  in 
equal  shares,  for  their  respective  hves;  and 
immediately  after  the  decease  of  lus  son  and 
daughters  respectively,  he  directed  that  one 
third  part  of  the  stock  should  be  paid  nn^  all 
the  children :  and  this  clause  followed--- ''  Pro- 
vided always  nevertheless,  and  my  wiU  and 
mind  is,  that  the  several  provisions  hereiuF- 
before  and  hereinafter  ffiven  for  my  said  son 
and  daughters  during  ueir  respectivfs  lives, 
shall  not  nor  shall  any  part  thereof  respecUve- 
ly  be  subject  to  any  ahenation  or  disposition 
by  sale,  mortgage,  or  othemrise,  in  any  manr 
ner  whatsoever,  or  by  aotidpation  of  the  re- 
ceipt; and  in  case  they  or  any  or  either  of 
them  shall  charge  or  attempt  to  charge,  affect, 
or  encumber  the  same,  or  any  part  or  parts 
thereof  respectively,  then  I  do  declare  it  to  be 
my  express  will  and  meaning,  that  any  such 
mortgage,  sale,  or  other  disposition  or  mcum* 
brance,  so  to  be  made  by  them  or  either  or 
any  of  them  on  his,  her,  or  their  life  annuity, 
interest,  or  provision,  shall  operate  as  a  com* 
plete  forfeiture  thereof,  ana  of  all  benefit 
therein,  during  the  remainder  of  their  respec* 
tive  natural  lives ;  and  the  same  shall  devolve 
upon  the  next  successor,  or  person  or  persona 
in  expectancy,  as  if  he,  she  or  they,  were  then 
actually  dead.''  The  testator  diea  in  the  year 
18C6,  and  his  widow  died  in  1821,  leaving 
A,  G,,  the  son,  then  of  age.    In  the  month  of 
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1039,  j#.  «^.  becHiie  ft  bHOnfl.  The 
gnly  q«estion  was.  wiietker  under  the  promo 
in  the  will,  the  bankroptcy  opeiated  as  a  for- 
feitore  of  the  bankn^t's  life  interest  in  his 
share  of  the  dindends,  for  the  benefit  of  his 
tiuldrea:  or  whether  that  interest  passed  under 
the  commission?  The  Vice^ChaneeUor  hanng 
deoiM '  that,  the  baoimipt's  interest  in  the 
kgacf  pMaed;to  his  jassignees,  an  afpeal  was 
bnw^lit  from  his  Honor's  decree.  like  Lord 
Chaooellor  said,  that  here  the  clause  of  for- 
feiture applied  only  to  the  prohibition  against 
the  acts  of  the  parties  themselves:  "  in  case 
any  or  either  of  them  shall  charge  or  attempt 
to  dmge,  afiecty  orencumber  the  sam^''  then 
the  property  was  to  go  over.  The  prohibition 
m  Dommeti  v.  Bedfyrd,  6  T.  R.  684,  3  Ves. 
149,  w«8  cxpreBsed  in  much  more  general  and 
comprdiensive  terms,  and  might  mil  be  con- 
strued to  extend  to  alienation  by  act  of  lawi 
yet  even  there  the  point  had  been  considered 
doubtful.  The  same  distinction  whidi  the 
Maatar  of  the  Rolls  had  stated  in  iS'ib^tf  v.  Haie, 
3  Yes.  404,  had  been  subsequentlv  much  dis- 
cussed, and  was  approved  in  fFtlkinam  v.  JFil- 
ih'ff«M,G.  Coop.  259.  3  Swan.  526.  The  de- 
cree of  the  Vice^hancellor  must  therefore  be 
affirmed.  Lear  v.  Leggett^  1  Russ.  and  M. 
690;  S.  C.  2  Sim.  479.  See  also  Cooper  v. 
Wyati^  5  Mad.  482 ;  and  see  the  proper  ckuses 
for  proTidiAg  itf^nst  bankruptcy,  &c.  1  Stew- 
art's Convey.  2^.  2d.  edit. ;  and  2  ib.  219. 


BEMABKABLB  TRIALS. 
No.  XVII. 


Mas.  aiu>bn's  case  por  murdbr^  in  1561. 

Thomas  Arden  was  a  private  gentleman, 
firing  at  Feversham,  in  the  County  of  Kent : 
the  circumstance  of  his  murder,  the  detection 
of  it,  and  the  punishment  of  the  offenders, 
were  exceedingly  remarkable.  He  was  a  taU 
and  comely  person,  and  married  a  gentlewo- 
man who  was  young,  well-shaped,  and  every 
way  handsome:  who  having  unhappily  con- 
tracted an  unlaivful  familiarity  with  one  Mos- 
bie,  a  black  swarthy  fellow,  servant  to  I^ord 
North,  it  happened  by  some  means  or  other 
that  they  feU  out,  and  so  continued  at  variance 
for  some  time :  bnt  she  being  desirous  of  a  re- 
conciliation, and  to  use  her  former  familiarity 
with  him,  sent  him  apur  of  silver  dice  by  the 
hands  of  one  Adam  Fx>wle,  living  at  the  Flower 
de  Luce,  in  Feversham,  for  a  present.  This 
brought  them  together  again,  so  that  Mosbie 
lay  often  in  Arden's  house,  and  in  a  shorVtime 
tfaie  intercourse  between  them  was  so  open,  that 
Mr.  Arden  could  not  but  perceive  it ;  althouj^h 
common  report  says  that  he  winked  at  it,  rar 
fear  of  disobliging  her  relations,  from  whom 
he  had  some  great  expectations.  Having  con- 
tinaed  their  lewd  practices  for  a  considerable 
time,  the  woman  doated  more  and  more  upon 
MosbiCy  and  began  to  loath  her  husband  ex-  f 


tnm^y  P  inaMMich  that  sheir^vU  hvm  (wen 
glad  to  have  found  out  a  way  to  get.rid  of  him. 
There  was  a  painter  at  Feversham*  who  w^s  re- 
ported to  be  versed  in  the  art  of  poisoning ;  to 
turn  she  applied  herself,  and  asked  lum, 
"  Whether  he  had  any  skill  in  that  or  not  V* 
The  man  seeming  to  own  it ;  she  told  him, 
^'She  would  have  such  a  dose  prai^red  ras 
would  make  a  quick  dispatch."  "  Ttgit  I  can 
do,"  said  he;  and  so  he  jiresently  went.to 
work>  gave  it  her,  with  directions  to  put  it  into 
the  bottom  of  a  porringer,  and  so  to  pour  mitic 
upon  it:  but  the  woman,  forgetting  the  direc- 
tion, put  in  the  milk  firsts  and  then  the  poison. 
Now  her  husband  designing  that  day  to  t^ce 
his  horse  and  lidie  to  Canterbury,  Ibj^  wife 
brought  lum  his  breakfast*  which  was  usually 
milk  and  butter.  Having  taken  a  spoonful  or 
two  of  the  milk,  and  liking  ndther  the  taste,  or 
colour  of  it,  he  said,  '^Mrs.  Alice,  what  sort  of 
milk  is  it  you  gave  mei"  Upon  which  die 
threw  down  the  dish,  and  said,  "I  find-ao- 
thuftg  can  please  you:"  upon  which.he  wtut 
away  for  Canterbunr,  and  by  the  way  vopiuxi 
extremely,  so  that  ne  escaped  for  that  timeu 

Subsequently,  a  desperado  of  the  name. of 
"  Black  Will,"  was  employed  by  the  guilty 
parties,  on  a  promise  of  a  reward  of  money  to 
murder  Mr.  Arden.  He  made  several  attempts 
during  various  joumies  of  the  unfortunate  gto- 
tleman,but  withoutsuocess.  At  length  it  was^e* 
termined  to  perpetrate  the  deed  of  blood  in  Mr. 
Arden's  house,  where  Black  Will  was  lecroted- 
Mosbie  and  Mr.  Arden  were  plaj^ng  a  gaime 
at  tables,  when  the  former  said,  *'  Now,  Sir,  I 
can  take  you  if  I  please." — "  Take  me,"  said 
Arden,  « which  way  V*  With  that  Black  Will 
rushed  out  of  the  closet,  and  threw  a  towel 
about  his  neck,  to  stop  his  breath  and  strangle 
him;  then,  Mosbie  having  a  pressing-irop, 
weighii^  fourteen  pounds,  at  his  girdle,  struck 
him  so  on  the  head  with  it,  that  he  kno^«d 
him  down,  upon  which  he  gave  a  loud  groaq, 
which  made  them  believe  he  was  killed.  From 
the  parlour  they  carried  him  into  the  counting- 
house,  where  as  they  were  about  to  lay  him 
down,  the  pangs  of  death  came  upon  him,  and 
groaning  in  a  most  grievous  manner,  he'ejcteftd- 
ed  himself,  and  Black  Will  {^ving  him  a  terri- 
ble ^ash  in  the  face,  slewhun  outright;  then 
he  laid  him  along,  took  his  money  out  of  his 
pocket,  and  the  rings  off*  his  fingers,  and  com- 
mg  out  of  the  counting-house,  said,  "Hie 
business  is  over,  give  me  my  money  ;'*  upon 
which  Mrs.  Arden  gave  him  ten  pounds.  After 
Black  Will  was  gone,  Mrs.  Araen  went  into 
the  counting-house,  and  with  a  knife  stuck  the 
corpse  seven  or  eight  times  in  the  breast ;  then 
thev  cleaned  the  parlour,  wiped  away  the  blood 
with  a  cloth,  and  strewed  the  rushes  which 
had  been  disordered  durii^  the  strangle.  The 
cloth  and  the  bloody  knite  wherewith  shehad 
woimded  her  husbaaa,  thf  y  threw  into  a  tub  by 
the  well's  side,  where  they  were  afterwards  hoto 
found. 

The  dead  body  was  afterwards  carried  into  a 
field  adjoining  to  the  church-vard,  and  to  his 
own  ffiu*den-wally  through  which  he  went  to 
church.    la  the  mean  tmie  it  bc^an  to  snow, 
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and  wben  they  came  to  the  gai^en  door,  they 
had  fo»;ot  the  key,  so  that  one  of  them  was 
sent  to  fetch  it ;  it  was  brought  at  last,  and  the 
dDoi*  being  unlocked,  they  conveyed  the  c6rpse 
into  the  field,  about  ten  paces  from  the  door 
of  that  garden,  and  laid  it  down  on  its  back,  in 
its  night  gown  and  slippers,  between  one  of 
which  and  the  foot  stuck  along  rush  or  two. 

Having,  by  this  management,  effectually  se- 
cured themselves,  as  they  imagined,  from  all 
manner  of  <!Qscovery,  they  returned  the  same 
way  into  the  house ;  the  doors  were  opened, 
ana  the  servants,  which  had  been  sent  into  the 
town,  being  come  back,  it  was,  by  this  time, 
grown  very  late :  however  the  wicted  woroim 
sent  her  people  out  again  in  search  for  their 
master,  directing  them  to  go  to  such  places 
where  he  mostly  frequented,  but  they  could  hear 
no  manner  of  tidings  of  him :  then  she  began 
to  exclaim,  and  wept  like  a  crocodile :  this 
brought  some  of  her  neighbours  in,  who  found 
her  very  sorrowful,  and  lamenting  her  case, 
that  she  could  not  find  out  what  was  become  of 
her  husband.  At  last,  the  mayor  of  the  town 
and  others  went  upon  the  search  for  him. 
Here  we  are  to  observe,  that  the  fair  was  wont 
to  be  kept  partly  in  the  town,  and  partly  in  the 
abbey,  but  Araen  procured  it  to^  be  wholly 
kept  in  the  abbey-ground,  of  which  he  had 
made  a  purchase ;  and,  by  this  means,  being 
like  to  have  all  the  benefit  of  it,  to  the  preju- 
dice of  the  town  and  inhabitants,  he  was  bitterly 
cursed  for  it.  After  they  had  searched  other 
places  up  and  down,  they  came  at  length  to 
the  ground  where  the  dead  body  was  laid ; 
where  one  of  them  happening  to  spy  it  first, 
called  to  the  rest  of  the  company,  who,  nar- 
rowly viewing  the  same,  found  it  to  be  the 
corpse  of  Arden,  and  how  it  was  wounded : 
they  found  the  rushes  sticking  in  lus  slippers, 
ana  found  some  footsteps  of  people  in  the 
anow,  between  the  place  where  he  1^^  and  the 
garden  door.  This  causing  suspicion,  the 
mayor  ordered  every  body  to  stand  still,  and 
then  appointed  some  of  the  company  to  ^o 
About  to  the  other  side  of  the  house  and  to  get  m 
that  way,  and  so  through  into  the  garden,  to- 
wards tne  place ;  where,  finding  the  prints  of 
people's  feet  all  along  before  them  in  the  snow, 
it  appeared  very  plain  that  he  was  conveyed 
that  way,  through  the  garden  into  the  place 
where  they  had  laid  him. 

The  mayor  and  the  company  hereupon  went 
into  the  house,  and  being  no  strangers  to  the 
ill-conduct  of  Mrs.  Arden,  they  very  strictiiy 
examined  her  about  her  husband's  murder: 
dhe  defied  them,  and  said,  "  I  would  have  you 
to  know  I  am  no  such  woman:"  but  they  hav- 
ing found  some  of  his  hair  and  blood  near  the 
house,  in  the  way  he  was  carried  out,  as  also 
the  bloody  knife  she  had  thrust  into  his  body, 
teid  the  cloth  wherewith  the  murderers  had 
wiped  off  the  blood  spilt  in  the  parlour;  these 
things  were  urged  so  home,  that  she  confessed 
the  murder,  and  upon  beholding  her  husband's 
blood,  cried  out,  '*  Oh !  the  blood  of  Ood  help 
me,  for  this  blood  have  I  shed."  She  then 
discovered  her  guilty  associates. 

Mrs.  Arden,  her  oaugfater,  Michael,  and  the 


maid, were  i«sed  and aentlo prifMm i  tlmtile 
mayor  and  the  rest  that  attenaed  him,  went  to 
the  Flower-de  Luce,  where  th^  found  Mosbie 
in  bed:  they  scon  discovered  some  blood 
upon  his  stockings  and  purse,  and  when  he 
asked  them  what  they  meant  by  oomitig  iR 
that  manner,  they  said,  ''.You  may  easily 
see  the  reason;"  and,  shewing  Urn  toeUiKMi 
on  his  parse  and  hoae,  **  these  ana  our  eH- 
dences."  He  thereupon  confessed  tke  horriA 
fact,  and  was  committed  to  priaoiC  aa  veil 
as  all  the  rest  of  the  crew,  except  (h%en» 
Black  Will,  and  the  Paints',  which  last 
was  never  heard  of  alter.  Some  time  after, 
the  assises  were  held  at  Fereraham,  wJbere 
all  the  piisoners  were  arraigned  Hid  con- 
demned. 

Mrs.  Arden  was  burnt,  and  the  odiert  hng- 
ed,  some  of  them  in  chains. 


INELIGIBILITY  OF  QUAKERS  TO  SIT 
IN  PARLIAMENT. 


The  novelty  of  a  Quaker's  being  put  in  no- 
mination for  a  member  of  parliament  hsA  raised 
the  question,  whether  or  not,  if  elected,  he  can 
take  his  seat  ?  As  it  is  not  disputed  but  that 
every  subject  of  the  realm  is  eligible,  of  com- 
mon right,  it  seems  necessary,  in  order  fully  to 
comprehend  the  point,  bnefiy  to  refer,  not 
only  to  the  statutes  imposing  ffbligations  on 
the  individuals  elected,  but  also  to  diose  en- 
actments affecting  the  Quakers  as  a  body. 

According  to  Lord  Coke,  4  Inst.  414,  it  ap- 
pears, that  as  every  Court  of  Justice  hath  laws 
and  customs  for  its  direction,*  so  tiie  High 
Court  of  Parliament  stands  upon  its  own  pe- 
culiar laws  and  customs,  by  which,  to  the  ex- 
cluaon  of  the  Common  Law  Courts,  all  mat^ 
ters  concerning  its  members  are  to  be  deter- 
mined and  discussed,  and  not  in  any  inferred 
Courts.  BytheSOCar.  2.  8t.2,  I  Gf.  I.e.  13. 
and  6  G.  3.  c.  63,  a  member  shall  not  vote  or 
sit  till  he  hath,  in  the  jfregence  of  the  H&uge, 
taken  the  oaths  of  alle^ance,  supremacy,  and 
abjuration,  and  subscribed  and  repeated  the 
declaration  against  transubstantiation.  As, 
therefore,  the  operation  of  these  statutes  af- 
fects every  individual,  they  necessarily  exclude 
Quakers,  acting  upon  their  own  peculiar  prin- 
ciples respecting  the  propriety  of  an  oath. 
This  brings  me  to  the  consideration  of  those 
in  which  regard  is  specially  had  to  them. 

The  1  W.  &  M.  ses.  I.  c.  18.  §  13,  contiuns 
a  recital,  that  **  there  were  certain  persons, 
dissenters  from  the  Church  of  England,  who 
scrupled  the  taking  of  any  oath,"  and  pro- 
vides,  that  every  such  person  should  subscribe 
certain  declarations  and  professions  thereiu 
specified,  which  subscription  should  l»e  entered 
of  record  at  the  quarter  sessions;  and  that 
every  such  person  making  and  subscribing 
such  declaration  and  profession,  should  be  ex- 
empted from  the  pains  and  penalties  of  certain 
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Motet  4i«reiii  mentioned :  and  tlie  14th 'see- 
tioo  Mtliorises  justices  of  the  peace'  to  tender 
inch  decbmtioBS.    The  19th  sec.  of  the  7  &  8 
W.  3.  c  2!,  prondesy  that  no  person  who 
shoidd  retae  to  flsbscribe  such  declarations 
(irhieh  the  riieriff  or  other  officer  taking  the 
poD  mu  thereby  empowered  to  administer), 
dwrid  be  admitted  to  give  an^r  vote  for  the 
deedoB  of  a  meml»er  to  serve  in  parliameni, 
lif  the  Itt  sec.  of  the  7  &«  W.  3.  e.  34,  every 
Htukef  ndio  diould  be  required,   up&n  ttity 
1^1^/  •Mwtwty  to  take  an  oath,  in  any  case 
wfa€re  by  law  an  oath  was  required,  should, 
lotoad  «f  the  usual  form,  make  the  solemn 
afinnatieB  or  declaration  therein  contidned; 
awl  wlM,  by  the  2d  section,  is  declared  to  be 
of  the  lame  effect,  to  ail  intents,  in  all  Canrit 
^JuHee  und  Hker^ees,  where  by  law  an 
oath  is  required,  as  if  such  Quaker  had  taken 
10  oath  in  the  usual  form ;  and  any  false  af- 
firmation is  subjected  to  the  punishment  of 
peijary:  by  the  6th,  that  no  Quaker  should  be 
thereby  qualified  to  give  evidence  in  any  cri- 
minal  cases,  to  seme  on  any  jury,  and  bear  any 
cffioe  or  place  of  profit  m  the  government. 
By  the  13th  sec.  of  the  6  Anne,  c.  23,  a  Qua- 
ker refusing  to  declare  the  effect  of  the  ab- 
C ration  oath  therem  prescribed,  as  directed 
ths  hist  mentioned  statute  (which  declaration 
the  iheriff  taking  the  poll  was  thereby  autho- 
liied  to  admiaister),  should  not  be  capable  of 
fifing  any  vote  for  the  election  of  a  member 
of  parliament  to  serve  in  the  House  of  Com- 
mons.  By  the  6  0«  1.  st.  2.  §  3,  reciting  that 
aeveral  disputes  had  arisen  conceniing  such 
algoratiDn  oaA,  it  was  enacted,  that  in  aU  cases 
where  its  effect  might  be  leffallv  tendered  or 
required  of  a  Qnaker,  he  should  make  the 
affinnatioB  therein  nrescribed.    By  die  8th  of 
the  same  King.  c.  6.  §  1,  the  form  of  the  de- 
claration, &c.  was  altered,  and  all  persons 
wihmted  to  administer  the/ormer  were  there- 
hjf  ttMtkorized  to  administer  the  latter,  in  the 
ftrm  prescribed  by  that  act:  by  the  2d,  that 
rach  substituted  declaration,  &c.  when  taken, 
durald  be  adjudged  of  die  same  force,  in  all 
Courts  of  Justice  and  elsewhere,  as  if  such 
Quaker  had  subscribed  the  former  declaration, 
&c. ;  and  if  any  person  should  be  convicted  of 
a  false  affirmation,  he  should  incur  the  penalty 
of  perjury.    By  the  22  O.  2.  c.  46,  §  36,  re- 
Q^Dg  that  a  doubt  had  arisen  whether  the 
affinaation  prescribed  by  the  last  act  could  be 
taken  where  by  any  act  an  oath  was  required, 
sinless  expiessiy  directed  to  be  taken  in  stead 
thereof  by  reason  of  which  the  testimony  of 
(^uktrs  was  frequently  refused,  whereby  thcn^, 
and  others  requiring  their  eridence,  were  sud- 
JMtod  to  great  inconveniences ;  for  removing 
which  doubts  it  was  thereby  enacted,  that  in 
aU  cases  whema,  by  any  act  of  parliament  then 
in  force  or  thereafter  to  be  made,  an  oath  was 
or  should  be  required,  the  solemn  affirmation 
of  a  Quaker,  in  the  form  there  prescribed, 
dibold  be  t^en  instead  of  such  oath,  althou||^h 
no  particular  or  express  provision  be  therem 
made  for  that  purpose ;  and  all  such  persons 
who  were  or  should  be  authorized  to  aidminis- 
tersochoalhi  were  thereby  authorised  to  ad- 


minister the  said  declaration,  whicli,  wheil 
made,  it  is  enacted,  should  be  of  thie  same 
force,  in  all  Courts  o/Jwttice  and  other  phcet^ 
where  by  law  an  oath  was  or  should  be  re- 
quired ;  and  any  person  making  a  false  affirm- 
ation was  liable  to  the  penalties  of  perjury ; 
and  the  37th  sec.  provides,  that  no  Quaker 
should  by  virtue  of  that  act  be  qualified  or 
permitted  to  give  evidence  in  any  criminal, 
cases,  or  to  serve  on  juries,  or  to  bear  any 
office  or  place  of  profit  in  the  government. 
And  by  the  9  0.  4.  c.  32,  Quakers  are  enabled 
to  give  evidence  in  every  case,  whether  crimi- 
nal or  civil,  on  making  a  solemn  affirmation, 
which  is  thereby  declared  to  be  of  the  same 
force  as  an  oath,  in  all  Courts  of  Justice  and 
other  places,  where  by  law  an  oath  is  required ; 
and  any  person  making  a  false  affirmation  is 
subjected  to  the  penalties  of  perjury. 

The  preceding  enactments,  it  is  submitted,, 
so  far  rrom  supporting  the  pretensions  of  the 
Quakers,  clearly  shew,  that  in  the  first  years  of 
the  Revolution,  the  government  viewed  their 
bodv  with  ungenerous  suspicion,  although  it 
professed  to  relieve  them,  by  an  exemption 
from  the  penalties  of  prior  statutes,  by  substi- 
tuting more  effectual  securities,  in  tne  form 
of  declarations.     Without  entering  upon  an 
examination  of  the  advantages  .they  derived 
from  the  first  statute,  it  is  suomittea,  that  the 
declarations  it  reouired  were  intended  as  se- 
curities for  their  lovalty,  and  that  by  making 
justices  of  peace  the  functionar}*  to  receive 
them,  it  neither  ndsed  nor  supported  their  pre- 
sent ambition.    The  second  statute  was  still 
less  gratifying,  because  it  clearly  established 
the  net,  that  so  far  from  qualifying  them  for 
candidates,  the  privilege  of  voting  was  pur- 
chased by  a  declaration,  to  be  made  *'  to  the 
sheriff  or  other  person  taking  the  poll,''  to 
which  object  it  was  confined.    The  recitals  in 
the  next,  not  only  shew  the  evil  intended  to 
be  remedied,  but  aLso  shew  the  sense  in  which 
the  words  *'  Courts  of  Justice  and  other  places,*^ 
were  used  in  this  and  the  subsequent  statutes; 
and  therefore,  the  words  "  and  other  places,*' 
considered  with  reference  to  the  general  inten- 
tion, discoverable  from  the  recitid  in  the  22 
G.  2.  c.  46,  and  the  rule  of  construction,  that 
a  specific  term  used  in  the  first  instance  shall 
not  be  extended  by  a  subsequent  general  term, 
do  not  carry  the  meaning  further  than  Courts 
of  Justice,  where  testimony  was  received  be* 
tween  party  and  party.    Inis  view  of  the  sub- 
ject is  aided  by  the  following  section,  relative 
to  the  penalties  of  perjury,  and  the  subsequent 
one,  of  disqualification ;  as  it  cannot  reason- 
ably be  contended,  that  the  effect  of  the  same 
statute,  in  those  times  of  disquietude,  was  to 
waive  the  solemnity  of  an  oath,  and  to  give 
Quakers  a  peculiar  title  to  a  seat  in  Parliament, 
the  highest  Court  and  the  Grand  Inquest  of 
the  country,  and  at  the  same  time  to  pronounce 
them  disqualified  "  to  give  evidence,  to  serve 
on  any  jury,  or  to  bear  any  office  or  place  of 
profit  in  the  government."  C.  S. 
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DELAYS  IN  THE  MASTERS'  OFHCES. 

Sir, 
Thb  conclusion  to  which  Mr.  R.  M.  Hume 
comes,  that  the  delay  in  the  Master's  offices 
arises  from  the  extent  of  business  there,  and 
the  consequent  want  of  a  sufficient  number  of 
Masters  to  dispose  of  it,  is  manifestly  errone- 
ous, and  must  so  appear  to  erery  professional 
man  ac(juidnted  with  the.  practice  and  course  of 
proceedm^  in  the  Mastecs'  offices ;  so  £Eir  from 
the  present  delay  resulting  from  an  oTercharged 
extent  of  business,  I  hesitate  not  to  say,  it  is 
generally,  and  in  very  many  instances  solely, 
attributule  to  the  present  svstem  of  conduct- 
ing business.  In  support  or  this  assertion,  let 
me  ask  any  practical  man,  whether  the  practice 
of  hourl3r  warrants  does  not  generally  leave  the 
Masters  in  total  ignorance  of  the  contents  of 
papers  left  for  their  perusal.  And  then  arises 
c<mtinued  and  unceasing  contentions  on  the 
construction  of  such  papers,  on  the  evidence  to 
be  adduced  in  support  of  statements  contained 
in  them,  and  in  fact,  upon  et ery  point  bearing 
upon  tiie  particular  suhject  in  dispute ;  hence 
the  lamentable  waste  of  time  and  money  re- 
ferred to  bT  Mr.  Hume.  Further  let  me  ask, 
whether  all.  the  Masters  are  in  the  habit  iff  at- 
tending from  ten  o'clock  until  four  ?  I. 

[We  stated,  on  reviewing  the  pamphlet  refer- 
red to  by  onr  Correspondent,  that  the  proposed 
increase  in  the  number  of  Masters  could  not 
be  supported,  until  an  improved  method  of 
conducting  business  should  be  first  tried  and 
found  wanting.  The  plan  of  continued  war- 
rants, pursued  for  a  reasonable  time,  would 
show  what  is  capable  of  being  done.    Ed.] 


SUPERIOR  COURTS. 


lUrlU  Court. 

IMSOLTBNT  ACT. 

A  coionrable  conveyance,  or  a  conveyance 
made  on  the  mere  motion  of  an  intoivent, 
ie  a  voluntary  conveyance,  and  void. 

In  1828,  the  insolvent  b^ng  Indebted  to  the 
j^laintiff  in  the  sum  of  90/.  for  rent,  the  plsin- 
tiff,  on  the  6th  of  December,  arrested  him,  on 
which  he  took  the  benefit  of  the  Act  for  t)&e 
Relief  of  Insolvent  Debtors  in  England.  In 
September  before  the  arrest,  the  insolvent 
went  to  the  defendant,  near  London,  when  it 
was  agreed  that  he  should  convey  to  him  his 
Interest  in  the  property  in  (mestion  for  100/. 
out  of  which  sum  an  alledged  debt  of  40/.  was 
to  be  pud  to  the  defendant,  and  the  convey- 
ance was  executed.  On  his  return  to  the 
country,  a  sale  was  made  of  the  farming  pro- 
duce and  utensils ;  and  it  was  in  evidence  that 
he  then  declared  that  he  had  made  over  the 
property  safely  enough  to  the  defendant,  and 
that  he  shoula  go  to  the  Fleet  in  order  to  pay 
off  the  debt  of  the  plaintiff.  The  debts  of  the 
insdyent  amounted  to  1, 142/.,  and  the  assets  to 
d3i.  I  tiie  bill  prayed  it  mij^ht  be  declared  that 


an  Indentore,  conyey|iigtlieliia6lve«l'»ittterM 
in  certain  freehold  and  leaseiiold  estates  in 
Somersetshire  to  the  defiendaat  his  mdc-in- 
law,  was  fraudulent  and  void,  and  that  the 
property  nught  be  re-conveyed  to  the  ^Inntiff 
for  the  benefit  of  creditors. 

Mr.  BickerMteth  and  Mr.  Jacok,  for  the 
plaintiff,  who  was  assignee  of  the  inaolyent, 
submitted  that  the  conveyance  .having  been 
made  voluntarily  for  inadequate  conaideimtion, 
and  within  the  three  montla  preacribcd  by 
7  Geo.  4,  cap.  hit  sec.  32,  it  ww  bivitght 
within  the  operation  of  tiie  «ct,  and  that  the 
sale  ought  to  be  declared  taadnlfnt  and  yeid. 

Mr.  Beamei  takdiMr,  Stanton,  in  the  defend- 
ant, contended  that  tiliere  had  been  no  fiaudu- 
lent  concert  between  the  insolvent  and  the 
defendant,  nor  had  inadequacy  of  consideration 
been  proved ;  hut  threatening  applicationa  had 
been  made,  so  that  the  conveyance  could  not 
have  been  voluntary. 

Mutter  ^f  the  Holh. — For  the  purpose  of 
avoiding  tius  conveyance  it  must  be  established 
that  the  insolvent  was  in  insolvent  drcunt- 
stances  when  that  conveyance  was  executed, 
which  did  not  admit  of  any  question.  If  the 
conduct  of  the  insolvent  alone  were  to  decide 
the  point,  then  insolvency  must  he  inferred 
from  the  manner  in  which  he  deah  with  the 
plaintiff;  but  the  insolvency  was  establidiedby 
the  proceedings  under  the  Insolvent  Di^ton' 
Act.  The  question  en  which  the  Coart  has  to 
deddeis,  whether  this  was  a  voluntary  conyey- 
ance  within  the  meaning  of  that  act.  The 
Plaintiff  being  a  creditor  for  a  sum  of  90/. 
pressed  for  paymettt,whereon  a  proportion  was 
made  by  the  insobent  for  the  payment  of  that 
debt  by  instalments.  However  the  fittt  instid- 
ment  was  not  paid,  and  the  plaintiff,  haying 
become  alarmed,  demanded  thai  payment 
should  be  made,  when  the  insolvent  ^tered 
into  a  second  engagement,  which  he  did  not 
fulfil.  Hie  solicitor  of  the  insolvent  stated 
that  he  was  not  able  to  pay  the  debt.  After- 
wurds  the  insolvent  came  to  town,  when  the 
convejrance  was  executed  to  the  defendant 
Drewe,  the  uncle  of  the  wife  of  the  insolvent ; 
but  the  titie  was  not  investigated,  nor  did  it 
appear  that  the  particulars  of  the  estate  had 
been  fumbhed  to  the  defendant.  It  had  been 
said  that  that  conveyance  was  made  in  conse- 

auence  of  a  previous  pressure  on  the  part  of 
ie  defendant ;  but  it  never  occurred  to  tiie 
insolvent  to  convey  to  the  plaintiff,  who  waa  a 
creditor  for  90/.,  and  pressed  the  insolyeat 
more  than  the  defendant  had  ever  done.  On 
the  insolvent's  return  to  the  country,  he  got 
up  a  sham  sale  of  the  fixtures  and  stock  on 
the  fiEum,  which  had  evidentiy  been  done  with 
a  view  tp  hia  taking  the  benefit  of  the  Insolvent 
Debtors'  Act.  It  was  therefore  difficult  to 
question  that  his  .journey  to  London  had  been 
taken  with  the  same  view.  It  did  not  appear 
that  what  was  a  voluntary  conveyance  under 
the  Insolvent  Act,  had  received  a  construction 
from  any  Court.  The  conveyance  being  made 
to  a  creoitor  upon  the  motion  of  the  insolyeat, 
and  not  upon  any  proposal  from  the  creditor, 
and  a  thrtet  of  arrest  oy  bun  if  the  sale  weie 


apmor  C0ifrU*-  KiMf^t  B^mh  PrmUee  Caiari.—Sttehequer qfPteat. 


«» 


Bot  JMdei  it  cooldonly  ba  catuMerad  a  Tolua^ 
tary  eoBT^anoe  within  the  meaning  of  the  act.  < 
Were  a  oooveyance  made  oolouraMy  with  a 
view  to  direst  the  rifjrhts  of  other  creditors*  or 
with  a  view  to  give  a  fraudulent  preference  to 
any  creditor^,  it  must  be  coosiderea  as  volimtarv. 
Under  the  circumstances  of  tins  cas6,  this  sale 
was  oolonnble;  if,  however,  it  had  been  made 
hmiJSde,  and  not  colourably,  it  proceeded  alto- 
gether  wi  the  motion  of  Uie  ins^^vent,  and  the 
coaveyance  was  therefore  a  Tolontary  one, 
withm  the  true  meaning  of  the  act ;  and  it 
must  be  therefore  avoldiMl)  and  with  costs.—- 
Siuckep  V.  Drewct  Nov.  8^  1832.    M.  R. 


%ittf(ji  3B«i4  practice  Court 

ATTOnmST'S   LIKir. 

7V99«r  agninst  an  attorney  for  deeds ;  cause 
referred;  aufard,  a  nonsuit^  and  each  party 
to  paf  kit  own  costs  f — held,  that  the  attor^ 
nep  Mid  no  lien  on  the  deeds  for  the  costs  ; 
keid,  also,  that  the  attorney  had  no  lien  on 
tke  deeds  for  expenses  incurred  by  him  in 
consequence  of  applications  made  to  Aim /or 
ike  deeds. 

Butt  obtained  a  rule  nisi,  calling  on  one 
Danlei  Sharpe,  an  attorney  of  this  Court,  to 
give  up  certain  deeds  to  the  parties  entitled  to 
the  proper^  to  which  the  deeds  related. 

(Stmpdeu  thewed  cause;  f^id  his  affidavits 
stated  tluttan  action  of  trtiver  had  been  brought 
by  some  of  the  parties  who  obtained  this  rule 
against  Sharpe,  tor  the  recovery  of  the  deeds 
in  question.  The  cause  was  referred  to  a  bar- 
ritter,  who  directed  a  nonsuit  to  be  entered, 
and  ordered  each  party  to  pay  his  own  costs  of 
the  reference. 

Sharpe,  m  Ids  affidavit,  set  up  a  claim  to  a 
lien  on  the  deeds,  for  the  expenses  attending 
the  reference,  and  also  for  about  5/.  the  costs, 
to  whidi  he  had  been  put,  by  reason  of  the 
numerous  applications  made  to  him  to  deliver 
K>  the  deeds.  On  these  facts  it  was  contended, 
ttat  die  attorney  was  not  bound  to  give  up  the 
deeds,  until  he  was  well  satisfied  that  the 
claimants  had  a  good  title  to  them ;  and  that, 
in  the  present  case,  he  had  a  right  to  hold 
them,  at  any  rate,  for  the  5/. 

FoUett  and  Butt  supported  the  rule.  The 
attorney  cannot  retain  the  deeds  on  the  ground 
mentioned.  A  Hen  can  only  arise  by  contract, 
either  expressed  or  implied.  There  was  no 
such  contract  in  the  present  case.  As  to  the 
expenses  said  to  have  been  incurred  by  him, 
he  could  maintun  no  action  for  themi  and, 
therefore,  he  can  set  up  no  lien  for  them. 

Taunton^  J. — I  am  of  opinion,  that  the  at- 
torney has  no  lien  for  the  sums  in  question. 
As  to  the  costs  of  the  reference,  that  matter 
was  in  the  discretion  of  the  arbitrator ;  and  he 
has  disposed  of  it.  And,  as  to  the  other  sum, 
1  can  see  no  pretence  for  saying,  that  he  has  a 
lien  on  Uie  deeds  for  expenses  so  incurred.  It 
is  clear^  he  could  not  support  an  action  for 
those  expenses. 

Rule  absolute. — In  the  matter  of  Sharpe, 
gent.,  one,  4rc.    June  7th,  1832. 


In  order  to  get  a  distringas  under  the  Act  of 
3  W.  4.  c.  39,  there  must  be  three  attem^ 
to  serve,  and  the  summons  left,  or  a  posititfe 
uffidaeit  that  the  defendant  keeps  out  of 
the  way  to  avoid  being  served. 

Harrison,  in  moving  for  a  distringas,  under 
Bec.33  of  W.  4.  c.39,prodocedanaffidavit,  which 
stated,  that  attempts  had  been  made  three  se- 
veral times  to  serve  the  defendant  with  the 
writ  of  summons,  (specifying  how  the  attempts 
were  made,  and  tlukt  one  was  made  by  appoint- 
ment of  defendant's  clerk,)  and  the  affidavit 
proceeded  to  state,  in  the  words  of  the  act, 
"  that  the  defendant  had  not,  according  to  the 
exu^ency  of  ^e  suit,  appeared  to  the  action, 
and  could  not  be  compelled  to  do  so,  without 
some  more  efficacious  process.'' 

Patteson,  J. — I  think  you  should  go  on  to 
state,  that  you  believe  the  defendant  keeps  out 
of  the  way  to  avoid  being  served,  or  that  a  copy 
of  the  summons  was  lett  for  defendant. 

[It  was  stated  by  counsel,  that  in  the  Ex- 
chequer it  had  been  held  that  a  copy  must 
be  left,  as  well  as  that  three  attempts  had  been 
made.] 

Patteson,  J. — I  cxnjaot  say  that  it  wiU  be 
absolute^  necessary,  in  ail  cases,  to  serve 
the  summons ;  but  you  ought,  at  least,  to  state 
your  belief  that  the  defendant  keeps  out  of 
the  way  to  avoid  being  served;  upon  adding 
that,  you  may  have  your  rule.  &.B.  P.  C. 
Friday,  Nov.  16.    Coram  Patteson,  J. 


Ski  ^  <^dfteqitcr  of  pienl. 

AAIU— COSTS. 

Notice  of  bail,  describing  ike  bail  io  kme 
resided  ynt\dfk  the  last  na  montks  {fnstesd 
offer  the  hit  nse  months)  at  a  particular 
place,  is  bad;  but  if  the  affidami  of4usiim 
Jlcation  is  correct,  it  tnay  be  connected  with 
the  notice,  so  as  to  make  the  notice  suficieni* 

Upon  bul  coming  up  to  justify  by  affidavit^ 
— Butt  objected  iSsX  the  notice  of  bail  was 
bad.  It  stated  that  one  of  the  bail  had  witkin 
the  last  six  months  resided,  &c.,  instead  of 
"for  the  last  six  months,"  as  given  in  the 
printed  form.  It  might  be  that  the  bail  had 
only  been  one  day  at  that  ^ace  during  the  last 
six  months. 

Comyn,  contra,  cited  a  case  of  Fenton  v. 
fFarre,  2  Grompt.  and  Jer.  54,  where  it  was 
held  it  was  not  necessary  to  state  in  the  notice 
where  the  bedl  has  resided  for  the  last  six 
months. 

Butt  said,  that  there  was  a  contrary  dedrion 
in  the  King's  Bench,  in  a  case  before  Taunton, 
J.  (j4non.  1  Dowl,  P.  C.  160.) ;  and  in  a  subse- 
quent case  in  the  Exchequer,  Faughan,  B. 
said,  that  the  decision  of  the  King's  Bench 
should  be  adopted  in  thu  court. 

Gurney,  B.  cited  the  words  of  the  rule  of 
Trinity  term^  1  W«  4.  rule  3,  which  are  ex« 
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Escheqmr, 


Sress,  that  **  everjr  notice  of  bul  shall,  in  ad- 
ition  to  the  descriptions  of  the  bul,  mention 
the  streets,  &c.  in  which  each  of  the  -bul  has 
been  resident  within  the  last  six  months."  You 
must  give  the  residence  for  six  months. 

Upon  looking  at  the  affidavit  of  justification, 
it  appeared  to  be  correct ;  the  bul  having  there 
expressly  sworn  in  the  words  of  the  rule;  and 
Gurnry,  B.  sud,  he  thoiufht  the  notice  connected 
with  the  affidavit  was  sufficient.  His  lordship  con- 
siilted  on  the  point  with  the  other  Barons,  and 
on  his  return  stated,  they  were  of  opinion, 
that  taking  the  notice  an&  affidavit  together^ 
the  notice  was  sufficient. 

Bail  allowed — no  costs.  fFard*s  Bail — Ex- 
chequer, Nov,  12,  1832.    Before  Gurney,  B. 

[See  case  of  HiggM*i  bail,  1  Dowl.  P.  C. 
124,  that  the  notice  of  justification  is  sufficient 
without  stating  the  residence  of  the  bail,  if  it 
has  been  stated  in  the  notice  of  bail.— Jervis's 
Rules,  2d  cd.  29,  n.  (>fc).] 


BAIL. — AFFIDAVIT  OF  JUSTIFICATION. 

An  affidavit  of  juitificaiwn  may  he  n^fftcient, 
if  the  rule  (R.  2.  of  1  W.  4.)  U  iubstttn- 
tiaUy  complied  with,  tkaufh  inform  it  may 
not  be  exactly  conformable  teitb  that  given 
by  the  rule. 

•/.  Jervii  objected  to  the  affidavit  of  justi- 
fication, that  one  of  the  bat)  merely  stated  that 
*'  his  property,  to  the  amount  of  j^300,  con- 
sisted of  bank-notes,"  without  going  on  to 
say,  "  over  and  above  his  just  aebts;"  and 
the  printed  words  in  the  form,  which  imme- 
diately followed,  namely,  "  and  every  other 
sum  for  which  he  is  now  ball,"  were  struck 
out.  He  stated  that  he  had  a  good  reason  for 
omitting  those  words,  for  the  affidavit  in  oppo- 
sition stated,  that  upon  search  it  was  found  tnat 
the  bail  had  become  bail  in  no  less  than  four 
other  actions.  The  affidavit  vras  also  wrongly 
entitled ;  it  was  "  In  the  Office  of  Pleas,**  and  no 
perjury  can  be  assigned  upon  it. 

Miller,  contra,  contended,  that  it  suffi- 
ciently appeared  from  other  parts  of  the  affida- 
vit, that  the  property  was  sufficient :  he  swears 
expressly  that  he  is  possessed  of  property  to 
the  amount  of  ^£300,  over  and  above  his 
just  debts.  It  was  not  necessary  to  repeat  that 
in  the  subsequentpart  of  the  affidavit. 

Gurney,  B. — ^Tnat  is  sufficient.  But  how 
can  you  get  over  their  affidavit,  which  states 
that  you  have  become  bail  in  four  other  ac- 
tions } 

MHler.'-Thia  is  biul  by  affidavit.  We  have 
no  means  of  contradicting  their  affidavit,  un- 
less your  lordship  will  allow  us  time  to  swear 
an  affida^t  in  reply. 

Gumey,  B. — Certainly  not.  If  they  have 
sworn  faUely,  you  may  move  again. 

Bui  rejected,  with  costs.— P^Ty**  Bail, 
Exch.,  Nov.  12.  Before  Gurney,  B.  Sec 
Nenshawy.  fFoolrich,  1  Gromp.  &  J.  150. 


BAIL.— AFFIDAVIT  OF  JUSTlFICAtlON. 

//  it  not  eufficieni  far  bail  to  swear  that  they 
are  poeieued  of  to  much  money  over  and 
above  tntirju9t  debts;  but  must  say  they 
are  **  worth**  huch  sum. 

S.  Hughes  opposed  the  bail  in  this  case^  on 
accoimt  of  a  defect  in  the  affidavit  of  justifica^ 
tion.  The  bail  merely  swore  that  they  were  pos- 
sessed o{vk  certain  sum  over  and  above  their  just 
debts.  The  form  given  by  the  act  has  the 
word  **  WOBTH,*'  vniich  bears  a  very  different 
meaning  to  the  word  possessed. 

Gumey,  B.  held  it  a  good  objection.  The 
bail  might  have  property  put  into  their 
hands  for  the  mere  puiposc  of  enabling  them 
to  make  the  affidavit.  [Busby,  amicus  curi^, 
mentioned  a  case  where  idl  the  Barons  had  been 
consulted,  and  they  held  the  objection  good.1 
Crompton,  in  support  of  the  bul,  proposed 
that  the  bail  should  oe  examined,  as  if  there  was 
no  affidavit;  but  it  appeared  to  be  country 
bail,  and  the  Court  held  the  objection  was 
fatal,  whether  it  was  taken  as  an  affidavit  under 
the  new  rules  or  not. 

The  Court  gave  time  to  amend,  but  allowed 
the  costs  of  opposition. 

Simpson's  Bail.  Monday,  Nov.  12,  1832. 
Before  Bayley,  B. — (See  Henshaw  v.  fFool- 
rich, 1  Cromp.  and  J.  150.) 


KING'S  BFNCH   SITTINGS  AFTER 

TERM. 

COMMON  JURIES. 


Middlesex, 

Tuesday,  Nov.  27 

Thursday,  29 

to 

Tuesday,  Dec.  4 


Londvn. 

Wednesday,    Nov.  28 
Adjournment  Day. 
Tuesday,        Dec.  11 

to 
Tuesday,  18 


SPECIAL  JURIES. 


Wednesday, 
to 
Monday, 


Dec.  5 

10 


Wednesday,    Dec.  19 

to 
Monday,  24 


COMMON  PLEAS  SITTINGS  AFTER 

TERM. 


COMMON  JURIES. 

Middlesex.  London. 

Tuesday,  Nov.  27 

Thursday,  29 

to 

Saturday,  Dec.  1 


Wednesday,    Nov.  28 

{Adjourment  Day) 
Friday,  Dec.  7 

To  Thursday,  13 


Monday, 
Thursday, 


to 


SPECIAL  JURIES. 

Dec.  3    Friday,  Dec.  14 

to 
6    Mondav,  24 


Revising  Barristers  Cotrrlf.— -ATn 

EXCHEQUER  OF  PLEAS  SITTINGS 
AFTER  TERM. 


Tuesday, 

ThorMiay, 

Friday, 


Middlesex. 

Nov.  27 1  Rerenue  and  Common 

29  S     Juries. 

30  I  Common  Juries. 

JLondon. 


I 


Common  Juries. 


6> 

7  J.  Special  Juries. 

I?  I  Common  Juries. 


Wednesday,    Nov.  28 

A*f)ournment  Day. 
Tuesday,  Dec.  4 

Wednesday^  5 

TUarsday. 

Friday, 

Saturday, 

Monday. 
Tuesday, 

The  Court  will  sit  in  London  after  the  11th 
of  December,  until  the  Causes  are  disposed  of, 
antl  then  return  to  Middlesex. 

^r  Before  a  Cause  can  be  marked  a«  un- 
defended, notice  must  be  previously  given  to 
the  Defendant's  Attorney.  The  Cause  must 
be  marked  in  the  Marshall's  book  two  dat/i 
before  the  Sitting  Day. 

The  Court  will  sii  at  Ten  each  day. 
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the  Chief  Justice  of  the  Court  of  King's 
Bench,  from  10,000/.  to  8,000/.  has  led  to 
an  expectation  of  a  proportionate  reduction 
in  that  of  the  Liord  Chancellor.     A  suffi* 
ciei^t  compensation,  ho^rever,  should  be  al- 
lowed for  the  additional  expense  which  the 
Lord  Chancellor  incurs  from  his  superior 
dignity.     But  we  understand  his  lordship  in- 
tends to  propose  a  division  of  hiB  present  in- 
come of  14,000/.,  which  will  be  still  more 
satisfactory  to  the  public:  namely,  that  this 
sumshaU  be  apportioned  between  the  Chief  of 
the  Court  of  Chancery  and  the  Speaker  of  the 
House  of  Lords.     We  shall  rejoice  to  find 
this  intimation  carried  into  early   effect. 
The   injury  to    the    suitors  and  the  pro- 
fession is  incalculable,  during  the  time  of 
the  sitting  of  parliament,  when  it  is  impos- 
sible for  the  duties  of  the  Court  of  Chan- 
cery to  be  fully  executed.    The  alteration 
here  hinted  at,  would  be  the  most  popular 
of  all  the  measures  which  have  emanated 
from  the  present  distinguished  Head  of  the 
Law. 


REVISING  BARRISTERS  COURTS, 


In  the  case  of  the  master  of  a  free  grammar 

school,  whose  ^pointment  was  for  Me,  the 

claim  has  been  admitted ;  and  although  the 

office  was  held  subject  to  the  comlitions  of  the 

endowment,  it  was  not  like  the  instance  of  a 

cbaritd>le  hospital,  where  the  brethren  were 

not  to  leave  the  town,  or  frequent  a  dissenUng 

meeting,  &c.,  and  subject  to  other  rules,  at  the 

will  of  the  trustees.  ...  ^ 

Notices  not  signed  bv  the  objectmg  party, 

but  by  some  one  on  his  behalf,  and  recognized 

it  Aim.  are  now  sufficient.     In  GoodtUle  v. 

iVoudirard,  3  B.  &  A.  689,  a  notice  to  ouit  by 

an  ajrent,  and  subsequent  recojrmtion  by  the 

principal,  was  held  by  Lord  Tenterden  to  be 

good. 


BOLICITOB  GBKBHAL. 

In  answer  to  inquiries,  we  believe  that  there 
is  no  doubt  Mr.  Campbell  has  been  nomi- 
nated to  the  office  of  SoHcitor-Oeneral, 
and  that  Sir  William  Home  Trill  be  pro*' 
moted  to  tiiat  of  Attorney- General.  The 
delay  in  the  official  forms  is  owing  to  the 
inconvenience  which  would  arise  in  regard 
to  the  seats  in  parliament,  of  the  honorable 
and  learned  members,  and  other  usual  ar* 
rangemients. 


ANSWERS  TO  QUERIES. 


NOTES  OF  THE  WEEK. 


THE   LORD    CHAKCELLOB. 

The  state  of  the  Lord  Chancellor's  health, 
which  has  been  considerably  affected  by  his 
kmg  and  extraor^nary  exertions,  will  hasten, 
if  it  docs  not  render  absolutely  necessary, 
the  arrangement  he  announced,  of  separating 
the  judicial  firom  the  political  functions  of 
his  office.    The  reduction  of  the  salary  of 


practice. 

UNIFOEMITY  OF  PROCESS  ACT.      P.  36. 

The  11th  New  Ride  of  Michaelmas  term 
states,  "  That  upon  all  writs  of  capioM,  when 
the  defendant  shall  not  be  in  actual  custody, 
the  plamtiff,  at  the  expiration  of  ci^ht  dws 
^Fter  the  execution  of  the  writ,  inclusive  of  the 
day  of  such  execution,  shall  be  at  liberty  to 
declare  de  bene  esse,  in  case  special  bail  shall 
not  have  been  perfected.*'  S.  G.  S« 


XjOd  of  ftEtiHIor^  xiUr  Crtumt 

DISTRESS.      P.  16. 

A  moitgi^ee  cannot  distrain  for  rent  upon 
the  land  in  mortgage  to  him,  where,  since  the 
forfeiture  of  the  mortgage,  there  has  been  a 


ee 


Amwers  to  Qtieriei.—Qfmiet. 


leue  iiiibe  presoktB  mnted  to  BtUrd  penon 

by  the  mor^^or :  ms  only  remedy,  in  that 
case,  being  an  ejectment,  which  he  may  htiofr 
without  previous  notice  to  the  tenant  to  quit. 
Aiehome  v.  Gamme,  2  Bing.  64 ;  and  the  case 
of  Keeck  v.  Hall,  there  referred  to.  I. 


RBPUITIN^^SBCOND  ACTION.  VOL.  IT.  P.  335. 

A  distress  may  be  made  for  rent  accruing 
due  pendimr  an  action  of  replerin.  See  1  Taun. 
220.  I. 


FIXTURK8.     P.  15. 

"  It  IS  a  general  rule,  that  a  tenant,  by  an- 
nexing anting  to  the  freehold,  abandons  his 
property  tnerein ;  but  this  rule  obtains  with 
most  rigour  between  the  heir  and  personal  re- 
presentative, in  favor  of  the  inheritance.  Its 
ligor  is  somewhat  moderated  between  the  ex- 
ecutors of  tenant  for  life,  or  in  tul,  and  the 
remainder-man  and  reversioner;  and  still 
more  so  between  landlord  and  tenant.''  Com. 
Dig.  tit.  Biens  (B),  note  b.  I  conceive  that 
the  law  is  not  more  f&vorable  to  a  devisee,  in 
respect  to  fixtures,  than  to  the  heir ;  the  role 
respecting  emblements  bdn^  one  that  has 
always  been  considered  arbitrary,  and  not 
founded  upon  any  just  principles.  As  to  the 
law  regaraing  fixtures  tor  domestic  conveni- 
ence or  ornament,  it  seems  difficult  to  state  it; 
but  if  they  be  affixed  to  the  freehold,  and  not 
affixed  or  erected  for  commercial  purposes, 
they  w^  come  under  the  general  nue.  Far' 
rani  v.  Tkamptw,  2  DowL  &  Ry.  3.  I. 


Ccnmnofi  IffSo* 

STATUTE  OP  LIMITATIONS.     P.  15. 

I  tiiink  the  action  in  this  case  cannot  be 
sustuned  i  as  the  day  on  which  the  goods  were 
delivered  will  be  taken  into  the  computation 
of  the  six  years  (the  time  limited  by  the  statute 
to  be  a  bar  to  an  action  of  this  description) ; 
4  Moore,  465;  Hob.  109;  and  if  so,  there 
must  consefjuently  have  been  six  vears  elapsed 
before  the  issuing  of  the  writ.  Had  the  writ 
issued  the  day  previous,  I  conceive  the  statute 
would  not  operate  as  a  bar  to  the  action. 

I. 


STATOTK  OF  LIMITATIONS.      P.  35. 

In  my  opinion,  the  generality  of  the  words 
in  the  advertisement  are  restramed  by  the  in- 
tention of  A,  B.  Besides,  bv  9  6.  4.  c.  14.  it 
is  enacted,  that  no  acknowledgment  or  pro- 
mise by  words  only  shall  be  deemed  sufficient 
evidence  of  a  ne^v  or  continuing  contract, 
whereby  to  take  any  case  out  of  the  Statute  of 
Ldmitations,  unless  such  acknowledffment  or 
promise  shall  be  made  or  containea  by  or  in 
some  writing,  to  be  signed  by  the  party 
chargeable  tiiereby.  Studiosus. 


BANEaVPTCT.— ^nOTSR.     P.  51. 

1.  I  am  of  opinion  that  an  action  will  not 
lie  against  the  vendors.  See  the  case  of  Aikin 
V.  Barwick,  1  Strange,  165.  The  defendant 
sent  goods  to  A.  a,  in  April,  who,  in  May 
following,  finding  his  afi&drs  becoming  bad,  re- 
delivers the  goods  to  a/riend  of  the  aefendsjitv 
at  the  same  time  giring  the  defendant  notice 
of  such  re-deUvery ;  but  before  the  defendant 
had  expressed  lus  consent  to  this  return  of  the 
goods,  A.  B.  becomes  a  bankrupt.  Judgment 
was  given  for  the  dd!endant ;  and  it  was  said 
by  the  Court,  that  the  re-ddivery  was  to  be 
considered  a  discharge  of  the  deb^  and  not  as 
a  gift ;  and,  since  it  was  paid  in  satisfaction, 
an  acceptance  must  be  intended,  till  the  con- 
trary was  shewn.  Now  if  an  action  will  not 
He  where  the  vendor  does  not  expressly  signify 
his  consent  to  the  redelivery  of  the  goods,  a 
fortiori,  it  cannot  where  he  actually  does. 

H.  T. 

2.  If  the  barley  was  delivered,  it  became 
part  of  the  bankrupt's  "  goods  ;*'  and  a  trans- 
fer of  it  to  the  vendors  was,  I  think,  frandolent 
and  void,  under  6  G.  4.  c.  16.  $  73;  and  that, 
consec^ientiy,  the  property  in  the  barley  re- 
mains m  the  assignees.  C.  C. 


ExtD  of  ^^opertff  aiili  Catiftfyxncfng. 

TBKDOR  AND  PTTBCHASBII.      P.  16. 

Sowonhp  V.  Lacv,  4  Madd.  142;  Lavender 
y.  Stanton,  6  Ibid,  4,  are  express  authorities  on 
this  point ;  and  in  tiie  late  case  of  Breedon  v. 
Breedon,  at  the  RoUs,  his  Honor  said,  '*  They 
who  have  a  power  of  sale,  have  a  power  to 
give  a  receipt  for  the  purchase  money  thence 


ansmg 


C.S. 


DBVISE.^-CONTINOXKCT.      P.  51 . 

The  son  of  the  tenant  for  life  takes  an  estate 
in  fee-simple,  after  the  decease  of  his  mother ; 
for  the  word  "  estate"  or  *'  estates,''  in  a  will, 
carries  a  fee ;  and  words  of  restraint  must  be 
added,  to  maJce  it  carry  a  less  estate.  Hotdfaet 
V.  Marten,  1  T.  R.  411.  FUteher  v.  Smiton,  2 
T.  R.  656.  Stddiosvs. 


QUERIES. 


dnmnoti  S^tn* 

ACCOMMODATION. — ^ACCEPTOR'S  RKMBDT. 

Accommodation  acceptance: — The  holder, 
mthout  notice,  releases  the  drawer  from  the 
bill,  and  afterwards  sues,  and  recovers  from 
the  acceptor.  Fentum  v.  Poeock,  5  Taunt. 
192.  Cantairt  v.  Rolieiton,  5  Taunt.  551, 
The  drawer  being  released,  what  remedy  has 
the  acceptor?  T.  T. 


• 


Qimc^.'-Miscellanea. 
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DBUYKILT  OF  P0S8BSSI0N   UN0BR  THB 

STATUTB. 

A  landlord  let  a  house  to  a  tenant,  who  ne- 
glected to  pay  hifl  rent,  and  possessed  nothing 
of  value  to  distnun  on.  Half  a  year's  rent 
beui^  due,  the  landlord  offered  the  tenant  to 
acquit  him,  and  give  him  5/.  to  deliver  up  pos- 
session: the  tenant  refused  to  do  so,  unless 
the  landlord  gave  him  15/.,  and  declared  he 
would  sleep  in  the  house  on  a  truss  of  straw, 
to  prevent  the  landlord  from  obtaining  pos- 
session. The  landlord  was  advised  by  his  at- 
torney to  arrest  the  tenant,  which  he  did;  the 
tenant  went  to  gaol,  and  Uie  house  was  aban- 
doned. Tlie  limdlord  applied  to  the  magia- 
trates  at  Bow  Street,  to  obtain  possession  for 
him,  under  stat.  1  i  G.  2,  and  stated  to  the 
clerk  that  he  had  arrested  the  tenant.  The 
justices,  at  the  end  of  fourteen  days,  attended 
to  deliver  possession  i  but  on  being  served 
with  a  notice  by  the  tenant,  that  he  was  in 
custody  at  the  suit  of  the  landlord,  the  justices 
refused  to  take  possession,  and  told  the  land- 
lord that  he  could  not  avail  himself  of  two 
proceeding ;  leaving  the  landlord  without  rent 
or  possession  of  the  premises.  Cannot  the 
justices  be  compelled  to  give  possession  to  the 
landloid  ?  8.  Z. 


Sato  0f  propfrtfi  sntr  €anbtiiiamtttu* 

M0BTOAOB*-BaUZTr  OF  RB0BMPTION. 

^.  moitga^es  certain  freehold  hereditaments 
to  B.  and  his  hdrs,  habendum  to  B.  and  his 
hdni  nevcxtheless  upon  trust,  in  default  of 
ptyment  of  mortage  money  and  interest  at  the 
time  stipulated,  to  make  sale  of  the  heredita- 
ments. The  deed  does  not  contain  a  proviso 
for  redemption,  and  authorizes  a  sale  without 
the  concurrence  of  j4.  and  his  heirs. — ^Has  A, 
(or  in  csMe  of  his  death,  his  heir)  an  equity  of 
redemption,  until  the  exercise  of  the  trusts  for 
sde  ?  And  if  so,  is  not  the  equity  destroyed  as 
•oon  as  the  trusts  are  carried  into  execution  ? 
Can  a  pnrdmser  be  advised  to  accept  a  con- 
ve^ce  from  B.  alone,  without  the  concur- 
rence of  ^.,  or,  if  he  be  dead,  of  his  heir  ? 
And  ought  the  covenants  for  titie  in  such  a 
mortgage  to  be  general,  as  is  usual  in  mort- 
g^es  containing  a  proviso  for  redemption,  or 
tpedal  and  qualJjiea^ 

A  SruDBNT. 


LBGACT  DUTY. 

A.  B,  by  his  will,  afiter  devising  and  be- 
qoeadifng  a  portion  of  his  freehold  estates, 
personals,  ana  an  annuity,  or  clear  annual  sum/ 
to  C,  J>,,  d£vises  the  rmdue  of  his  freehold 
property  to  trustees,  upon  trust  thereout  to 
raise  and  pay  the  said  annuity,,  and  subject 
thereto,  and  to  the  payment  or  his  debts  and 
legacies,  and  all  costs,  charges,  and  expenses 
attending  the  nusing  and  paying  such  annuity, 
then  in  trust  for  E.  F,  for  lite,  with  remainder 
over.  By  a  codidl,  the  testator  changes  bis 
«ud  residuary  estate  excluiively  witib  the  pay- 


ment of  the  anmdty,  and  his  debts  and  legacies 
given  by  his  will. 

Is  the  legacy  duty,  payable  in  respect  of  the 
annuity,  to  be  borne  and  paid  by  the  annuitant, 
or  by  JS.  F,  ?  and  if  by  the  former,  will  the 
latter,  bdng-  (with  the  assent  of  the  trustees) 
in  receipt  of  the  rents  and  profits  of  the  resi- 
duary estates,  and  having  paid  aU  the  debts  and 
legacies,  as  also  the  annuity,  to  this  time,  be 
justified,  on  paying  the  duty,  in  deducting  the 
amount  from  any  future  payments  he  will  nave 
to  make  to  the  annuitant  on  account  of  his 
said  annuity?  G.  G. 


EhSd  of  fTttonttsif. 

A]>MI88I0N-— CBRTIPICATB. 

A*%  articles  expire  on  1st  February  next, 
so  that  he  will  be  able  to  obtain  his  admission 
in  next  Easter  term.  He  has  then  an  oppor- 
tunity of  commencing  practice  on  his  own  ac- 
count; but  a  doubt  has  arisen,  whether  he  will 
be  then  competent  to  practise,  inasmuch  as  he 
cannot  have  compliea  with  the  provisions  of 
the  Stat.  37  Geo.  a  c.  90.  §  26,  which  enacts 
that  every  attorney  shall  deposit,  between  the 
15th  November  and  the  16th  December  in 
every  year,  with  the  Commissioners  of  Stamps, 
&c.,  a  memorandum  containing  the  name  and 
usual  place  of  residence,  of  such  attorney. 
His  certificate  is  then  granted.  As  A*  will  not 
be  an  attorney,  but  an  articled  clerk,  at  the 
period  prescrioed  by  the  statute  for  depositinjr 
the  memorandum,  can  he  obtain  his  certi£. 
cate  so  as  to  enable  him  to  commence  prac- 
tice when  he  shall  have  obtained  his  admission 
next  Easter  term  ?  And  if  not,  wUl  he  not  be 
liable  to  the  penalties  imposed  on  unqualified 
persons,  if  he  commence  practice? 

'  A  Studbnt. 

erdtirUuKtICHi  S«£d. 

0HRI8TBNIN0. 

Can a.ciergyman  refuse  to  christen  a  child, 
dither  on  account  of  the  proposed  Christian 
name  being  irreligious,  or  nom  any  other 
cause  whatever?  A.  R. 


MISCELLANEA. 


LOBD  KBNT0N*8  RBLIGI0U8  HABITS. 

Lord  Kbntom  was  a  man  of  religious  habits, 
and  properly  discountenanced  any  light  aUn- 
sion,  in  a  speech  or  convenation,  to  the  Bible, 
or  to  the  service  of  the  church.  I  recollect 
the  ludicrous  but  unexpected  recq>tion  which 
a  member  of  the  circuit  met  vrith  on  telling 
him  the  following  anecdote  of  Lord  Chief  Ba- 
ron Yelverton,  of  the  Court  of  Exchequer  in 
Ireland;  I  think  it  was  my  exccdlent  and 
much  Uunented  friend  Nolsun,  who  was  a  na- 
tive of  that  country.    He  was  a  man  of  the 
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Miicelkmea, 


purest  moralBf  not  wantiiiig  in  religioiu  feelinffB, 
out  who  did  not  carry  his  sentiments  of  strict 
discipline  as  far  as  tlie  learned  lord.  He 
seemed  to  thinlc  that  an  anecdote  of  an  Irish 
judge  would  afford  some  amusement  to  the 
Chief  Justice,  but  he  unluckily  happened  to 
mistake  the  character  of  the  tale  which  suited 
his  taste;  and  so  hit  ujion  one  not  auite  in  ac- 
cordance with  his  sentiments,  on  suDJects  con- 
nected with  the  church.  He  addressed  himself 
to  Lord  Kenyon  with  the  seeming  anticipation 
of  the  mirthrul  effect  which  it  would  produce, 
by  telling  him  that  Lord  Chief  Baron  x  elverton 
once  went  a  Lent  circuit,  and  one  of  the  assize 
towns  happened  to  be  where  one  of  his  college 
contemporaries  was  beneficed.  The  reverend 
gentleman,  anxious  to  make  a  display  of  his 
zeal  and  talents,  and  at  the  same  time  to  shew 
his  respect  for  the  Chief  Baron,  asked  per- 
mission from  the  sheriff  to  preach  the  assize 
sermon  before  the  judges,  and  his  request 
was  granted.  It  was  in  the  month  of  March,and 
the  weather  was  intensely  cold.  The  sermon 
was  immensely  long,  and  the  Chief  Baron 
most  annoyingly  chilled.  When  the  service 
was  over,  the  preacher  descended  from  the 
pulpit,  seemingly  highly  satisfied  with  his  own 
performance,  came  to  the  judge  rubbing  his 
nands,  full  of  the  joyful  expectation  of  thanks 
for  his  discourse,  and  gratulation  for  the  ex- 
cellence of  its  matter  and  delivery.  "  Well, 
my  lord,''  says  he,  "  how  do  you  like  the  ser- 
mon V  '*  Wonderfully,  my  aear  friend,"  re- 
plied Yelverton ;  "  it  was  like  '  the  peace  of 
Uod-^it  passed  all  understanding ;'  and,  like 
his  mercy,  I  thought '  it  would  have  endured 
for  ever.' "  This  jocular  narrative  was  chilled 
by  hearing  Lord  Kenyon,  in  an  under-tone, 
pronounce  the  words,  •'  Very  immoral." — 
From  Frater*s  Magazine, 


EFFECT  OF  CAPITAL  PUNISHMENTS. 

A  ganif  of  robbers  had  taken  up  their  head- 
quarters m  the  woods  at  Shooter's  HilL  They 
were  men  of  the  most  desperate  and  determined 
character ;  thdr  depredations  were  extensive, 
and  carried  on  with  a  daring  which  seemed  to 
set  the  laws  wholly  at  defiance.  The  neigh- 
bourhood was  kept  in  a continiuil  state  of  alarm, 
from  the  sanguinary  course  which  they  pursued, 
that  of  firing  into  carriages  before  they  stopped 
them.  To  that  system  of  plunder  two  persons 
had  fallen  victims,  a  Captain  Nesbitt.  master  of 
anindiaman,  and  an  inuKeeper  from  Rochester, 
who  were  shot  in  their  chaises  on  their  road  to 
London.  These  were  crimes  of  no  slender 
enormity.  The  whole  of  the  gang  were  how* 
eyer  at  last  apprehended,  and  tried  before  Mr. 
Justice  Heatn  at  Maidstone.  They  were  four 
ill  number,  and  all  were  capitally  eonricted* 


He  was  applied  to,  and  pressed  to  hsre  them 
hung  in  cnsdns  near  the  place  where  ^dr 
crimes  had  been  committed,  by  reason  of  their 
enormity,  and  for  the  sake  of  example.  He 
refiised  the  i^[>plication,  and  expressed  his  dis- 
like of  that  mode  of  punbhment  as  uncivilised 
and  unchristianlike,  addii^,  that  it  should 
never  make  part  of  a  punishment  ordered  by 
him.  He  said,  however,  that  he  would  make 
their  punishment  as  awful  and  as  exemplary 
as  he  could.  This  he  carried  into  effect,  by 
ordering  the  four  convicts  to  be  conveyed  in 
mourning  coaches  from  the  gaol  at  Maiostone 
to  the  foot  of  Shooter's  Hill,  and  a  place  of 
execution  to  be  chosen  as  near  as  possible  to 
the  spot  where  the  murders  had  been  commit- 
ted, and  then  to  suffer  death  on  a  gsUovra  to  be 
erected  there  for  the  purpose.  The  distance 
from  Maidstone  to  this  spot  was  nearly  thirty 
miles  through  a  populous  part  of  the  country, 
and  the  siirht  to  the  people  was  novel  and  vp- 
palling.  They  gathered  as  the  mournful  pro- 
cession movea  on  from  every  part  of  the  road ; 
and  when  it  arrived  at  the  place  of  execution, 
the  crowd  exceeded  all  calculation.  In  the 
sight  of  these  the  prisoners  suffered  death. 
The  learned  judge  had  formed  a  proper  esti- 
mate of  the  effect  which  a  public  execudoa 
would,  under  such  circumstances,  have  on  pnK- 
lic  opinion.  The  distance  through  which  the 
parade  of  death  was  made,  brought  befwe  the 
eyes  of  thousands  the  consequences  of  crime 
and  the  awfiil  certainty  of  punishment  which 
awaited  it.  From  that  time  the  neighbourhood 
was  freed  from  the  terrors  of  that  violence  and 
rapine  which  before  were  of  almost  nightly 
commission,  and  continued  for  many  years 
without  any  occurrence  of  their  heinoas  des- 
cription.— Fnm  FraterU  Magazine, 


SINGULAR  LAWS  OF  PBOPBRTT  IN  8IC1LT. 

There  Is  a  custom  in  Sicily,  which  I  must  not 
forget  to  mention  ;  this  is  a  right  of  purchase 
of  a  singular  kind.  If  any  man  buy  an  estate, 
be  it  house,  land,  or  vineyard,  the  neighbour 
of  the  purchaser,  for  the  space  of  an  entire 
year  afterward,  may  eject  him  by  an  advance 
of  price.    In  vain  would  the  first  purchaser 

S've  more  to  the  oriHnal  owner.  This  singular 
w  is  generally  evaded  by  a  falsehood.  The 
purchase-money  is  stated,  in  the  articles  of 
agreement,  at  a  higher  sum  than  has  been 
i^eed  upon  in  the  presence  of  four  witnesses. 
There  is  another  no  less  singular  law  in  Sicily, 
according  to  which  any  man  can  oblige  his 
neighbour  to  sell  his  house,  if  he  wiU  payrhim 
three  times  its  value.  The  intention  of  this 
law  was  the  improvement  of  the  lowMk  It 
was  to  encourage  the  possessors  of  large  houses 
to  purchase  the  humbk  abodes  of  the  poor.«<it 
SiMerg't  TrmeU^ 


Sjbe  a^esul  <!lib0rrlirr. 


Vol.  V.      supple: 
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ISTTBODUCTORY   LBCTUBE  TO  THB  COORSK  ON 
TiU  PRACT1C8  OF  CONVEYANCING. 

Tttetthy,  Oct.  SO,  1832. 

Mr.  Pbincival,  &  Gbntlburn, 
Xbb  lecture  which,  in  the  order  of  my  official 
duties  here>  I  have  the  hoBour  to  deliver  be- 
(om  you  this  evening,  is  introductory  to  a 
eonrse  upon  the  Praciice  of  Convey aiicing. 
On  a  sabject  so  peculiarly  unfitted  to  that  spe- 
cies of  addpess  which  usaf(e  has  partly  esta- 
blished for  the  publicum  of  an  English  profes' 
Mr,  I  intend,  without  hesitation,  to  deviate 
frsBi  the  accustomed  track,  and  instead  of 
paying  tint  equivocal  compliment  to  your  judg- 
ment whieh  would  be  contained  in  an  oraton- 
cal  disconrae  upon  Forms  in  Coweyandng,  to 
sddress  yoti  as  a  practical  man  upon  a  prac- 
tical subject  ;  but  yet  a  subject,  like  most 
other  practicfd  ones,  capable  of  some  degree  of 
geaenJiaatioB. 

In  dmng  this,  I  am  aware  that  I  may  make 
some  demand  upon  that  species  of  attention 
iriddk  we  are  in  the  habit  of  exacting  rather 
from  tile  actual  members  of  our  class,  than 
from  that  inteUigeiit  portion  of  the  public  who 
are  attraeled  here  On  these  occasions  by  their 
interest  in  this  institution,  or  in  the  exertions 
of  its  praieasors.  But  I  cannot  forget  that 
iaifriwiii>ii  is  the  ftnt  object  that  thn  institu- 
tion pmosea  to  itself;  that  it  does  not  profess 
to  be  a  place  oivmtuement ;  and  I  will  not  con- 
ceal mm  you,  that  among  the  other  objects  to 
which  I  could  wish  law  professorships  in  this 
BMiropolis  to  be  instnmiental,  I  am  not  withr 
out  a  denre  that  they  should  occasionally  be 
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directed  towards  extending  information  amon|f 
society  at  large ;  because  I  think  we  are  livings 
in  a  period  when  society  at  large  take  an 
amount  of  interest  in  the  profession  and  prac- 
tice of  the  law,  and  form  a  variety  of  opinions 
relative  to  it,  which  certainly  demands  a  co- 
extensive increase  of  information. 

Gentlemen,  my  sentiments  with  regard  to 
legal  education  are  already  before  the  public. 
I  have  nothing  to  retract,  and  tittle  to  add  to 
them,  beyond  my  increased  conviction  that 
nothing  effectual  can  be  done,  upon  a  large 
scale,  until  either  the  national  legizdation,  or 
the  domestic  legislation  of  the  profession  itself^ 
shall  do  its  duty  (notwithstanolng  the  difficul- 
ties of  the  subject),  and  define,  as  in  all  other 
profession  8,  the  terms  upon  which  the  Uudeni 
shall  be  allowed  to  convert  himself  into  the 
actual  practitioner. 

Here  I  should  have  dropped  this  subject, 
but  that  it  happens,  rather  singularlv,  that  I 
have  this  very  morning  received  a  packet  front  > 
America,  in  which  I  find  a  letter  from  the 
Hon.  Joseph  Story,  one  of  the  Judges  of  the 
Supreme  Court  or  the  United  States,  which 
contains  some  passages,  that  I  should  feel  I 
were  omitting  a  duty,  both  to  this  and  the 
sister  institution  in  this  metropolis,  if  I  neg- 
lected to  read  to  you,  though  they  are  unfor- 
nately  entangled  with  some  commendatory  ex- 
pressions towards  mysdf,  which  I  may  not  be 
able  to  dissect  from  them  without  destroying 
the  sense,  and  which  will  shew  that  even  an 
American  is  not  free  from  the  chai^re  of  using 
hyperbole.    I  had  not  had  the  honour  of  any 

Krevious  correspondence  with  this  gentleman* 
ut  tiie  letter  was  oocanoned  bv  a  learned 
friend  of  mine  having  transmittea  to  him,  in 
my  name,  a  copy  of  my  Inaugural  Lecture  of 
last  session.    He  writes  as  foUows : — 

"Sur, — ^I  should  long  suice  have  thanked 
you  for  the  very  acceptable  present  of  a  copy 
of  your  Introductory  Discourse  to  your  Lee» 
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tvres  in  the  Kinjif's  CoUej^e,  if  it  had  not  been  I 
most  unaccountably  delayed  in  its  passage  to 
America.  It  is  but  recently  that  I  have  re- 
ceived it ;  and  I  have  read  it  with  unminp^led 
satisfaction.  You  have  not  exags^erated  in  the 
slightest  degree  the  importance  of  a  scientific 
study  of  Jurisprudence;  and  I  do  owst  ear- 
nestly hope,  that.tlie  systemaHe  course  begun 
under  such  good^ausplces,  will  continue  to  re- 
ceive favour  in  England,  until  it  shall  be 
deemed  a  discredit  not  to  partake  of  it.  In 
America,  the  value  of  such  a  course^  is  fully 
ap]>reciated ;  and  our  young  gentlemen  deem 
their  education  for  4he  Bar  quite  incomplete 
and  unsatisfactory,  unless  they  have  passed  a 
considerable  time  at  some  Law  Institution. 
Every  day's  experience  makes  them  more  and 
more  deeply  impressed  with  its  advantages. 

"  Perhaps  it  may  ^ve  you  some  notion  of 
the  earnestness  with  which  every  thing  passing 
in  Westminster  HaU,  and' in  your-  jturidiciu 
institutions  in  Lomdoii,  is  examined  here, 
when  I  inform  you,  that  almost  every  legal 
publication  is  imported  within  three  months 
after  it  goes  from  the  press  in  England.  I 
hftve  myself  fbllowed  you  in  your  whole 
ooorse  of  lectures  durh^  the  last  ndnter,  by 
means  of  the  abstracts  nven  in  your  law  journals, 
wkhin  two  months  after  their  delivery.  I  do 
ttot  hesitate  to  say,  that  if  the  common  law  is 
e?er  to  attain  to  the  perfection  of  a  science, 
and  to  get  rid  of  the  anonidies  arising  frooi 
incoiTect  principles,  and  still  more  incorrect 
mraettce,  ft  must  be  by  expontions  like  yours 
mm  the  professor's  chair.  Admiring,  as  I 
do,  the  common  law,  and  baring  a  sincere 
reverence  and  affection  for  its  principles,  I  am 
feot  insensible  to  the  blemishes  which  here 
and  there  disfigure  it  They  must  be  removed 
by  a  cautious  hand  and  a  philosophical  spirit, 
disciplined  by  the  closest  studies^  and  taught 
to  VQiue  it  as  a  science,  and  not  as  an  art.  It 
1ms  always  appeared  to  ne,  that  legal  eduea- 
tion  was  conducted  too  much  as  a  matter  of 
'  practice  in  England.  This  may  make  acute, 
ready,  and  accurate  advocates ;  out  larger  and 
higher  studies  appear  to  me  indispensable  to 
make  one  of  the  noblest  of  characters*— a  great 
lawyer." 

I  will  not'  trouble  you  with  the  rest  of  this 
letter,  nor  shall  I  weaken  the  force  of  these 
obeervatioM  by  aidding  any  of  my  own.  I 
fiha^l,  tbenHbre^  proect^  at  onee  to  that  which 
is  the  immediate  biwinees  of  the  present  comise. 

Gentlemen  ,*-*There  are  two  opposite  sys- 
tems by  wliich  the  transfsrs  and  transactions 
of  the  owners  of  landed  property  are  capable  of 
being  carried  on,  and  between  the  extreme 
points  of  which,  in  some  portion  or  other  of 
the  intermediate  ground,  all  existing  systems 
must  arrange  themselves,  according  to  the 
proportion  in  which  the  one  or  the  other  of  the 
opposite  principles  prevails  in  tbem.  Thb 
ONK  is  that  in  which,  like  Uie  present  system 
of  England;  every  transaction  is  accomphsbiedi 
and  evidenced,  by  means  of  sustained  deelata- 
tory  language,  varying  infinitely,  according 
to-the-peeumirities  or  specialties  of  each  trans- 
action; and  brought  under- the  influence  of  a 


technical  and  abstruse  soknce*  which  deftaef 
and  governs  its  effect,  and  the  concoction  ot 
which  language  is  consequently  an  intellectual 
and  scientific  operation.  The  other,  that^  in 
which  the  effect  is  accomplished,  somewhat  like 
the  transfer  of  stock,  by  a  mechanical  onera- 
tien, — a  proceea  of  book-keeping,  of  whicn  the 
evidence  is  to  be  found,  not  in  private  muni- 
[hehtB,  but  in  the  ledger-books  or  registers  of 
the  state;  and  in  which,  consequently,  the 
objects  and  modifications  which  are  accom- 
plished in  this  country  by  sustained  language, 
must  be  effected  (so  far  at  least  as  it  is  possi- 
ble thus  to  effect  them),  by  tabular  eutnes  or 
minutes  upon  those  ledger-^ooks  or  registers. 

I  speak  of  these  two  opposite  systems  rather 
as  the  two  potential  or  possible  systems  which 
are  opposed  to  one  another,  than  as  those 
which  mutually  exist  at  the  present  moment, 
so  opposed ;  because  I  am  not  aware  that  there 
is  any  country  in  Europe  or  America^-and  I 
know  nothing  of  conveyancing  elsewhere — in 
which  the  latter  system,  that  of  conveyancing 
by  book-keeping,  exists  in  its  pure  and  una- 
dulterated state,  wholly  unassociated  with  in- 
strumentary  conveyancing.    There  is  indeed 
a  certain  description  of  lands  in  Austria  Ccalled 
BauemgUter,     or     peasantry   lands),    landa 
held  by  a  spedes  of  tenure  resembling  our 
villenage  of  former  times,  as  to  which  no  in- 
strument is  required,  but  the  contracting  par- 
ties, or  the  owner,  appear  before  the  tribimal  of 
registry,  and  the  en^  is  made  upon  a  verinJ 
demand.    It  would  be  improper,  however,  to 
speak  of  this  as  the  sjfitem  of  Austria,  since  it 
applies  to  these  particular  lands  only,  and  is  said 
to  be  occasionea  by  the  general  ignorance  of  the 
peasantry,  and  the  absence,  in  some  districts, 
of  persons  of  knowledge  and  integrity  capable  of 
drawing  up  the  formi|l  documents.    Even  the 
new  registration  system  of  the  canton  el  Ge« 
neva,   the   moat  perfect,  as  a  hook-koe^iag 
system,   of  modem  times,  does  not  ditpensm 
with  the  instrument  which  constitutes  the  pri* 
mary  or  inchoate  evidence  of  the  right  ac- 
quired ;  but  merely  assumes  to  make  the  re- 
gister, what  it  is  in  few  other  countries,  a 
COMPLETE  record  and  table  of  all  the  conse^ 
quences  of  every  instrument  and  other  act, 
whether  of  law  or  of  the  parties;  while,  as  a 
necessary  correlative,  it  excludes  all  conse- 
quences which   do  not   appear   on  the   re- 
gister.      But  it  is  sufficiently  obvious,    that 
such  a  system  renders  the  instrument  little 
more  than   a  fHreliminary  to   registration,  a 
voudier  to   the  registermg  officers;    instra- 
ments  are  retained;  therefore,  more  as  matter 
of  convenience  than  as  matter  of  necesrity ;  as 
a  part  of  the  mechanism  of  registration,  rather 
than  as  the  actual  constituents  of  title.    Now 
it  is  oforious,  that  if  the  registo'-office  were 
surroimded  by  notaries,  as  the  Bank  of  £ng« 
kmd  is  by  stock-brokers,  and  the  entries  on 
the  register  were  made  at  once  from  the  nota- 
ry's murales  of  the  transaction,  taken  from  tbo 
mouths  of  the  parties,  and  that  credit  were  ^^^n 
to  the  notaries,  as  credit  is  given  by  the  Bank 
to  the  8tock-brokers>  for  the  tdmtkpoi  the  — 
ties,  andA9ii9/(/e«  of  thetraasaction,* 
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vtoQs,  I  BtLj,  in  that  case,  tliBt  a  Bystem  mldit 
orist  in  which  instruments  were  altogether  £s« 
pensed  With,  and  that  the  register  might  be 
the  sole  evidence  of  rights  to  real  property : 
and  therefore  I  put  this  as  the  extreme  point 
of  opposition  to  the  system  of  instrumentarv 
evidence  prevailing  in  (his  country^  althougn 
not  at  present,  perhaps,  in  /b//  practical  ex- 
istence. 

I  do  n6t  know  that  we  can  do  better,  in 
order  to  get  an  illustration  of  this  antipodean 
mtem,  than  to  fix  our  attention  steadily  upon 
that  pursued  in  this  country  itith  regard  to 
the  transfer  of  stock ;  beanng  in  mind,  how- 
ever, this  difference:  that  the  books  at  the 
Bank  concern  themselves  only  with  the  direct 
and  apparent,  and  consequently,  sometimes, 
only  with  the  nomiinti  ownership;  and,  with 
the  exception  of  bequests  by  will,  take  no 
note  of  those  modifications  and  interests  which 
are  frequently  superinduced  upon  that  6wner- 
sidp  by  private  instruments  ana  settlements ;  a 
lange  of  power  which  would  have  been  too 
nearly  judicial  to  be  entrusted  to  a  mere 
diartered  company,  although  acting  on  behalf 
of  the  government. 

I  describe  it  as  an  antipodean  system, 
not  merely  because  of  the  difference  in  the 
meckanism  of  the  two  systems,  but  far  more 
because  of  that  momentous  difference,  that  the 
system  of  public  and  authenticated  transfer 
in  the  registers  and  books  of  the  state, 
necessarily  requires,  to  its  perfection,  that 
die  title  of  the  last  registered  owner,  or  trans- 
ferree,  should  be  conclusive  against  all  the 
worid,  however  defective  it  may  reallv  be,  al- 
though the  sale  may  have  been  maae  by  a 
person  who  had  no  title  himself,  and  only 
counterfeited  the  former  owner;  anleu  the 
porchaser  was  himtelf  a  party  to  a  fraud, 
aimself  one  of  the  participe»  eriminis  in  the 
wrong  committed.  While,  on  the  other  hand, 
the  system  of  English  conveyancing,  from  that 
uudety  to  preserve  the  ri^ht,  and  the  remedv 
for  the  rignt,  under  all  circumstances,  whicn 
aecessarily  belongs  to  a  system  of  private  and 
vnauthenticated  transfer,  begets  the  appalling 
consequence,  that  an  innocent  and  bonafi& 
purchaser  may  be  actually  itripped  of  his  pro- 
perty by  the  effect  of  transactions  which  he 
never  heard  of,  to  which  he  was  no  party,  and 
as  to  which  his  means  of  information  and  of 
judgment,  even  aided  by  professional  advisers, 
were  equivocal  and  uncertain. 

In  the  one  system,  the  State  takes  upon  itself 
the  duty  of  seeing  to  the  title  of  the  owner 
whom  it  admits  to  registration, — takes  upon 
kte^  the  risk  of  being  deceived;  in  the 
other,  it  leaves  the  parties  Co  concoct  titles  and 
transfers  in  secret  and  in  silence;  leaves  them, 
oniestFuned  and  unchecked,  to  transact  with 
one  another;  but  compensates  this  want  of 
interference  by  the  alternative  of  following  the 
fight ^  by  Its  Judicial  machinery,  against  all 
parties,  however  ignorant,  however  innocent, 
who  may  have  had  the  misfortune,  at  any 
thne  subsequent  to  a  defective  transfer,  or 
wrnogful  succession,  to  become  the  owners  or 
purchaaeA  of  the  propertv ;  limiting  thar  res* 


toratlon  to  the  rightful  owners  or  their  des- 
cendants only  by  reference  to  certain  durations 
of  adverse  possession,  varying,  a(rcording  to  ar- 
tificial circumstances,  from  ten  to  sixty  years, 
and  in  particular  cases  without  any  limitation 
at  all ;  so  that  a  man  who  has  been  in  possession 
of  an  estate,  by  himself  or  his  ancestors,  in  all 
the  intermediate  period,  may  actually  be 
stripped  of  that  estate  to-morrow,  by  a  suc- 
cessful investigation  of  a  transaction  which 
occurred  a  century  or  upwards  ago. 

The  two  contending  objects  of  these  two 
systems  are,  the  one,  to  protect  the  rightful 
owner;  the  other,  the  innocent  purchas(rr. 
To  protect  the  rightful  owner,  the  law  of 
England  sacrifices  evenXht  innocent  purchaser; 
an  operation  which  she  is  herself  so  horror- 
struck  with,  that  in  some  of  her  courts  she 
has  introduced  a  countervailing  rule,  by  allow- 
ing a  defendant  (under  certun  circumstances) 
to  set  up  that  very  fkct  of  his  being  a  bond  fide 
purchaser,  as  a  defence ;  while,  in  others  of  her 
courts,  such  a  defence  would  be  a  mere  non- 
entity. To  protect  the  innocent  purchaser, 
the  opposed  system  sacrifices  the  rightful 
owner,  except  so  far  as  the  state  may  make 
itself  liable  to  compensate  the  latter,  aliunde. 

The  one  system,  that  of  this  countrv,  draws 
into  existence  a  mass  of  pWon/tf  functionaries, 
whose  business  it  is  to  concoct  the  transactions 
of  transfer,  and  to  countervail  (as  fftr  as  may 
be)  their  direful  rbk,  by  investigating  the 
evidences  of  past  transactions;  which  func- 
tionaries are  familiarly  called  conveyancers! 
The  other  system'  congregates  such  functiour 
aries,  as  subordinate  officers  of  the  state,  hi 
the  <^fferent  departments  of  the  registry-^to' 
investigate  the  right  of  each  candidate  for  re- 
gistration, and  to  frame  the  entries  and  the 
indexes, — ^and  perhaps  invokes  the  tribunals 
themselves  as  auxiliaries  in  the  business  of  in- 
vestigtiting  and  determining  applications. 

The  one  system,  that  of  this  country,  la- 
bours uhder  these  momentous  disadvantages. 
It  m&kes  every  dealing  in  real  property  toSi^me 
extent,  however  small,  a  gambling  transaction, 
a  spMSCulation  in  risks.  It  charges  that  pro- 
perty, on  every  transfer,  by  the  inordinate 
expence  of  the  counterv^ling  process  of  in- 
vestigation, with  a  tax  which  depresses  its 
price  in  the  market,  and^  in  small  transactions, 
almost  amounts  to  a  prohibition.  Further,  by 
occasionally,  though  perhaps  rarely,  restoring 
property  to  the  descendants  of  a  former  owner, 
after  it  has  long  ago  passed  over  into  other 
hands,  it  plunges  a  family,  accustomed  and 
habituated  to  opulence  or  respectability,  into 
ruin,  or  even  beggary,  for  the  doubtful  object 
of  raising  the  position  of  one  who  is  perhaps 
unfitted  for^the  change. 

These  are  the  m/f,  an3rthing  but  small,  any* 
thing  but  tririal,  of  the  English  system,  as  it 
now  stands.  It  has  rendered  the  whole  fabric 
of  English  property.law  complicated  in  the 
liighest  degree.  It  has,  as  a  consequence, 
transferred  the  entire  management  of  real 
property,  and  of  every  species  of  dealing  in  it, 
into  the  hands  of  lawyers ;  and  wlille  a  man 
mav  have  ^£10,000  c  year  in  funded  property, 
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w(tlioat>ever  wanting  a  lawyer^  if  he  will  but 
^  quietly  in  his  library  and  his  drawing-room, 
and  keep  his  hands  out  of  trusteeships  and 
executorships— it  is  scarcely  possible  tW  he 
cau  have  even  ^'500  a  vcar  in  landed  property, 
without  considerable  familiarity  with  lawyers 
and  their  bills  of  costs,  By  a  singular  fatuity, 
toq,  of  this  country,  th  it  portion  of  law  busi- 
ness which  most  peculiarly  needed  it, — con- 
vfiyancin^  and  laniied  property  a^feucy — ^has 
been,  to  a  great  extent,  exempted  from  the 
severe  /estruiut  imposed  on  the  other  portions, 
by  what  is  called  taxation  of  costs.  It  has 
been  left  to  creep  on  gradually  and  insensibly, 
at  the  mercy  or  human  uulure^  with  all  its 
cravings  and  intirmlties,  till  lawyers  and  landed 
in'oprietors  have  come  to  be  represented,  not 
without  «(>wef  justice,  as  pikes  and  gudgeons. 

I  am  sure  no  one  will  accuse  me  ot  having 
either  spared  or  stinted  the  truth  in  this  de- 
<;ription.  I  shall  be  therefore  entitled,  per- 
bjkps,  to  some  credit^  aud  be  exonerated  from 
t  le  imputatioi)  of  mere  professional  advocacy, 
whsn  I  proceed  to  state  to  you  what  J  conceive 
to  have  been,  on  the  other  hand,  the  wivtm- 
Ijififit  of  the  English  ^yste^u^  for  4;hey  have  in- 
deed made  little  progress  in  the  philosophy  of 
afidirs^  who  suppose  fhat  ////  the  evils  are  to  be 
found  in  one  system^  aud  all  the  advantages  in 
another ;  or  that  the  choice  between  two  sys- 
ii^mSf  in  any  case,  is  anything  more  than  a 
choice  between  different  apportionments  of 
e/il,  on  the  one  side,  and  aovaut^e  on  the 
other.  The  business  of  the  publicist  always 
is  to  analyse  and  estimate  both,  and  to  cast  up 
the  balanpe..  He  has  then  an  ulterior  Ques- 
tion to  determine,  whether  the  evils  ot  the 
change,  superadded^  will  still  leave  the  balance 
pu  the  same  side. 

.  I  stated  .that,  in  the  English  system,  every 
transaction  is  accomplished  by  an  intellectual 
process,  l)y  means  of  written  language,  vary- 
ing iuiinitely  according  to  the  peculiarities  of 
each  transaction.  In  England,  as  a  conse- 
quence, transactions  with  hinded  property  are 
as  free  as  the  air  we  breathe.  tVith  the  ex- 
ception of  a  rule  called  the  rule  against  per- 
petuities,  or  entails,  for  a  longer  period  Inan 
one  generation, — a  restraint  against  posthu- 
nious  accumulation  ,of  income  for  a  longer  pe- 
riod than  twenty- one  years,  and  some  little 
Influence  from  the  usury  laws,  there  is  no 
/ft^v'ce»  arrai|\gement,  settlement,  or  disposition 
which  imagination  ran  conceive,  or  ingenuity 
.couatnict,  which  the  machinery  of  the  law  of 
I^nglaad  t'aimot  carry  into  effect  with  cer- 
fainty.  There  is  no  conceivable  purpose  to 
which  property  may  not  be  applied^  or  ren- 
dered iu:^trun]ental  ;  there  is  no  event,  or 
combination  of  events,  which  can  possibly 
liappea  in  ,a  family,  of  whatever  ranV  or  num- 
ber, but  what  may  be  provided  for  and  met,  by 
^  fai^ily  settlement  framed  by  a  master  of  his 

^^  ith  the  restraint  of  the  three  positive  rules 
fi'hich  t  have  jui>t  mentioned,  there  is  in  fact 
noilihig  wliich  a  conveyancer  of  consummate 
skill  cannot  do,  and  that  with  a  certainty  that 
it  wlU  efiept  its  object.    No  novelty  can  appal 


blm,  no  compllcatloii  caQ  ^check  l|iiD.  H^^ 
has  scientific  principles  for  every  thing ;  He  has 
logarithms  for  every  possible  ratio.  His  powers, 
like  those  of  mathematical  science,  are,  hu- 
manly speaking,  infinite;  they  can  never  he 
exhausted.  He  may  go  on,  like  my  preterna- 
turally  gifted  friend  Mr.  Preston,  constructing 
machinery  during  a  long  professional  life  of 
fifty  years ;  and  still,  if  he  could  but  create  a 
new  term  of  years  in  his  own  favour,  the  only 
term  over  which  he  has  no  power,  he  mjght 
begin  agun,  and  construct  machinery  for  fifty 
years  loiiger.  And  when  I  use  this  term  ma- 
chinery, I  am  sure  I  do  not  convey  to  unpro- 
fessional auditors  even  the  faintest  idea  of  the 
fulness  of  meaning  with  which  that  figure  is 
adopted;  the  certainty,  the  efiectuahiess,  the 
nicety,  with  Which  the  most  delicate  and  CQm- 
plicated  operations  are  brought  about  by  the 
implements  of  conveyancing  m  the  hands  of  a 
master.  The  veVy  perfection  of  the  art  is  itself, 
sometimes,  an  evil ;  for  so  scientific,  so  com- 
plicated is  this  machinery,  that  the  subordinate 
law  agent  is  often  unable  to  understand  or  ex- 
plain it  to  his  client ;  and  I  have  known  wills 
and  settlements  which  were  perfectly  framed  for ' 
accomplishing  the  object.of  the  parties,  actually' 
rejected  and  abandoned,  because  they  were  too 
much  for  the  braius  of  cither  the  party  or  his 
solicitor.  In  other  words,  a  Dutch  clock  has 
been  sent  for,  because  the  works  of  an  excel- 
lent chronometer  were  too  elaborate  to.  be 
comprehended. 

So  infinite  is  the  variety  of  En«flish  convey- 
ancing, that  it  will  perhaps  surprifcc  improfos- 
siqnal  auditors,  when  I  tell  them  that,  in  tlic 
practice  of  a  conveyaivccr,  there  are  no  tiro 
deeds  alike,  any  more  than  there  are  t^o  leaves 
alike  on  any  tree.  There  is  hardly  such  a  thing- 
as  a  form  ot  a  deed  which  would  answer  its  pur- 
pose twice  over,  by  only  changing  the  parties  and 
the  premises.  A  practitioner  might  keep  it  in 
pettu  all  his  life,  before  he  should  meet  with  the 
transaction  whiLh  in  all  other  respects  it  would 
exactly  fit;  and  I  have  seldom  been  more  amused 
than  at  the  greenness  of  a  pupil  of  mine,  in  his 
sixth  mouth,  who  told  me  that  some  friends  of 
his,  who  were  about  to  he  married,  had  asked  him 
to  draw  them  a  settlement,  and  requested  me 
to  lend  him  9,  form  of  oue.  As  wel),  (lentlq- 
men,  might  a  man  go  to  an  artist's  paintin*^- 
room  to  select  his  own  portrait  ready  painted. 

Now  it  is  obvious,  that  this  infinite  variety 
andhoundless  license  of  English  conveyancing^, 
have  arisen  mainly  from,  that  very  absence  of 
all  mfchanival  restraint  whick  accompanies  a 
system  which  leaves  all  transactions  to  private 
concoction,  aud  prevents  wTong  solely  by 
giving  and  keeping  on  foot,  for  a  length  of 
time,  judicial  remedies.  No  sooner  does  the 
state  interfere— no  sooner  is  the  transaction  to 
be  registered,  or  described,  or  diagramed  in 
any  way  (in  other  words,  reduced  to  book- 
keeping), than  the  infinitude  of  conveyancin:^ 
machinery  is  at  an  end  ;  because  there  muut  be 
a  plan  for  the  book-keeping,  and  that  plait 
tnugt  he  finite  and  limitea  ;  the  mechanism  of 
registration  never  can  keep  pace  with  the 
power  of  sustained  language.    Voji  will  oh- 
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e,  dial  I  nie  tbe  word  r^^trathn  here  in 
ks  proper  or  rtrict  sense,  u  the  public  tabu- 
lar evidence  of  property  and  rights;  indeed, 
the  word  by  which  it  is  commonly  expressed 
by  German  lawyers  is  einterleibung,  or  intahU' 
ht'wit.  I  make  this  observation,  because  the 
Real  Property  commissioners  have  taught  us, 
in  their  most  inj^enious  plan,  to  use  this  word 
m  a  laxer  meaning,  by  calling  the  mere  depo- 
sit of  our  accustomed  deeds,  registration; 
irhOe  the  only  part  of  that  plan  which  answer^ 
GO  registration,  strictly  so  called,  is  that  which 
thev  call  the  in/ifxeif  to  the  register. 

6ut  I  may  add,  that  this  very  circumstance 
of  the  Ilealt*roperty  commissioners  liavhig  de- 
termined to  adopt  the  thing  called  Registration, 
and  adoptmg  under  its  name  a  deposit  or  enrol- 
ment of  the  deeds  themselves,  is  a  pregnant 
fffoof  of  their  tacit  conviction  of  the  impossi- 
bility of  reducing  the  contents  of  English  deeds 
to  tabular  entries,  ^^nthout  utterly  altering  the 
whole  system,  and  substituting  a  limited  num- 
ber of  known  and  fixed  results,  for  the  bound- 
less freedom  in  whicii  wc  now  range  in  our 
&position8  of  property. 

that  a  portion  of  the  extraordinary  politi- 
cal and  civH  prosperity  of  this  country  haa 
been  derived  from  the  unlimited  power  of 
raidcring  property  applicable  to  every  possible 
fariety  of  purpose,  and  novelty  of  object, — 
from  the  unrestrained  freedom  whidr  the 
owners  of  it  have  enjoyed,  of  making  it  subser- 
vient to  every  new  occasion  whicli  a  career  of 
tmexampled  national  activity  has  begotten,  is 
in  my  opinion  beyond  a  doubt.  I  shall*,  on 
some  other  occasion,  shew  how  mnch  also  I 
^pect  that,  in  a  polftical  point  of  view, 
however  objectionable  otherwise,  the  tar  hiid 
on  property  by  professional  cupidity  has  also 
been  contributor)-  to  that  national  prosperity ; — 
a  proposition  more  remote  from  common  ob- 
serration,— <if  which  I  have  only  late  and  un- 
^injE^ly  arrived  at  my  own  conviction  ;  and 
upon  which,  to  conduct  you  to  my  conclusion, 
I  should  be  obliged  to  trespass  more  largely 
upon  the  chair  of  political  economy  thim  iP 
have  time  to  do  this  evening. 

Gentlemen, — From  various  causes,  the  eviiif 
6f  the  system  of  instrumentary  conveyancing 
Dcver  attained  that' height  on  thf  Continrnf, 
^th  which  they  are  reproachable  in  this 
Country. 

In  the  first  place^  the  periods  of  limitation 
6t  prescription,  in  other  words,  the  periods  at 
*hieh  the  possession  of  real  estate,  under  a 
defective  title,  ceases  to  be  open  to'  attack  by 
the  rightfiil  owner,  were  generally  shorter  than 
hi  England;  and,  as  a  consequence,. less  anxiety 
^ted,  and  les9  investigation  was  required^  as 
to  the  past  title.  In  the  next  place,  the  almost 
aniversal  existence  of  the  mturlai  system  ope- 
'wed  to  exclude  altogether  mucn  of  that 
ynceitsunty,  and  fiabillty  to  fraud,  which  exists 
in  thir  country,  and  which  constitutes  a  part  of 
fte  risk  m  dea£ng  with  real  property,  and  a 
pvt  of  the  expense  in  investigating  the  title  to 
*•  'Fhe  notary  of  the  continent  was  not  only 
*  pnblic  witness  for  every  one  who  wished  his 
ft»timoriy,  but  he  was  rieo  the  great  witness  of 


government  or  the  political  society.'  fie  mad^ 
all  contracts,  mort^e»,  snd  other  deeda  andf 
coovt^yances,  at  least  where  the  property  in^ 
questfon  was  not  of  the  most  trifling  value. 
'Fhe  instntmeuts  of  a  notary  had  full  authority,, 
and  no  testirao.ny  agsunst  them  wns  permitted/ 
The  notary  kept  a  strict  register  of  all  his  legaV 
acts'jund  a  party  to  a  contract  found  the  original* 
of  his  in^trnment  witii  him,  in  case  he  had  lost 
his  copy,  fn  all  these  fiinetiuns,  the  notaries* 
acted  as  public  officers,  amenable  to  the  state,, 
and  generally  in  constant  communication  with* 
district  ct)inmittocs  of  their  own  body,  such  ar 
those  now  called  the  Chnmitret  dft  uatairet  itr 
France. 

In  the  third  place,  even  before' the  establish-' 
meat  of  the  more  complicated  registries  which^ 
now  exist  in  most  of  the  continental  states^ 
mortgages,:  donations,  and  settlements  were 
commonly  required  to  be  registered,  and  those 
which  %vcre  unregistered"  were  harmless  to  a* 
subsequent  purchaser^  or  mortgagee.  It  is  true 
that  these  acKantages  were,  at  one  time,  almost 
more  than  counterbalanced  by  the  system  of 
tacit  mortgages,  or  mortgages  by  implication,, 
borrowed  from  the  Roman  law,  under  wfaiclt 
the  purchaser  of  every  real  estate  was  liable  to> 
find"  that  estate  tacitly  hypothecated  for  the 
dowry  or  matrimonial  contract  of  the  wife,  for 
the  unpaid  purchase  money  of  a  former  vendor^ 
for  the  claims  of  minors,  or  interdicts,  uponf 
former  owners  who  might  have  been  their  guar* 
dians  or  curators,  and  of  architects,  contract- 
ors^ masons,,  and  others,  employed  in  building 
or  repairing  the  houses;  besides  various  other 
descriptions  of  privileged  debts,  which  in  Ihetr 
own  nftturf,  anu  without  any  thing  more,  were 
equivalent  \xirjut1gment  debts  with  us. 

Ap>  practice  however  gradually  crept  in,  of 
selling  nearly  all  estates^  under  a  process,  which 
was  originally  a  uiode  of  execution,  or  com- 
pulsory alienation^  namely,  the  tuMtttsiatio  (or 
sale  under  a  pike  or  pole),  of  the  Roman  aw,, 
which,  havhig  the  efieet  of  exonerating  the  es- 
tate from  all  crictions,  by  substituting  a  judi- 
cial distribution  of  the  purchttte  mfiney,  was  irr 
time  adopted  as  the  most  frequent  means  of 
effecting  sales  purely  voluntary,,  and  still  existir 
in  frequent  resort ;:  and  by  this  means,  princi* 
pally,  was  that  sioaplicity  oftitle  brought  about,, 
on  the  continent,  which  has*  so  frequently  puz- 
zled English  lawyers. 

But  we  have,  in  this  very  instance,  an  illus- 
tration of  the  vorrelntive  evils  of  the  two  sys- 
tems, .for  the  very  security  given  to  the  pur- 
chaser by  this  species  of  fictitious  execution  and 
sale^  >vhich  guaranteed  him  from  all  eviction, 
subjected  neighbouring  proprietors,  who  hap- 
pened to  be  out  of  the  way  at  the  time,  or  dtd 
not  see  the  advertisements,  to  have  their  own 
lands  sold  over  their  lieads,  by  their  being 
included  in  the  fictitious  proce8S,*and  thfrt  with- 
out the  power  of  reclaiming  them.  Thus  (as 
a  foreign  lawyer  has  remarked),  one  waa  in  se- 
curity as  purchaser,  t)ut  continually  eacposed  as 
proprietor ;  that  is  to  say,  one  ira^  made  con- 
ndent  erne  moment,  never  afterwards  to  be 
without  inquietude. 

More  modem  times  h«ive  pFodtH^d  on  tiMt 
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continent  a  gradual  and  extensive  approxa- 
jnation  to  that,  which  I  described  as  the  sytitem 
of  conveyancing  by  book-keeping. 

Although  the  transfers  or  property  are  not, 
like  those  of  stock,  evidenced  exclusively  by 
t'le  eutries  on  the  roisters,  although  the  notary 
of  the  continent  stifl  performs  the  function  of 
the  English  conveyancer,  and  prepares  a  writ- 
ten evidentiary  of  the  contract  of  the  party,  yet 
those  entries  on  the  registries  are  in  many  of 
the  continental  states  made  absolutely  conditi- 
onal to  any  future  dealing  with  the  property, 
and,  to  a  certun  extent,  conclusive  of  the 
right : — not  conclusive,  indeed,  as  between  the 
jnghtful  owner  and  the  registered  owner  him- 
self, but  conclusive  as  between  the  rightful 
owner,  and  alt  thote  who  have  deuU  toiih  the  re* 
gistcred  owner  upofi  the  faith  of  the  register. 

As  a  consequence,,  registration  has  become 
more  or  less  a  judicial  operation ;  and  instead 
of  leaving  parlies,  as  we  do,  to  find  out  their 
rights,  and  iiti^te  them  at  some  future  period, 
every  transaction  is  investigated  at  the  period 
it  actually  takes  place,  the  title  of  the  party  is 
looked  iuto ;  persons  having  dormant  or  sup- 
posed interests,  arc  summoned  before  the  re- 
gister office,  and  its  protocols,  instruments, 
and  writings,  have,  within  the  boundaries  of 
its  jurisdiction,  the  force  of  judicial  documents. 

The  great  principle  of  the  system  is  to  shut 
out  future  litigation,  by  investigating  each 
transaction  at  the  time.  Thus,  should  a  con- 
tract for  sale  be  the  basis  of  a  claim  to  vtxi&- 
tration,  it  must  be  shown,  that  the  vendor  nas 
the  power  of  disposition,  and  that  the  purcha- 
ser is  not  disabled  from  holding  landed  proper- 
ty. The  sale  must  be  shown  to  be  accompa- 
nied with  the  ceremonies  required  by  the  laws 
and  customs  of  the  province  :  and,  in  general, 
the  instrument  mu»t  be  executed  in  a  pre- 
scribed form,  before  certain  public  authorities. 

It  might  be  a  curious  and  important  specu- 
lation, to  enquire  how  far  this  system  would  be 
capable  of  being  engrafted  upon  the  English 
one.  without  diminishing  the  power  and  range 
of  English  conveyancing ;  and  how  far,  after 
all  that  has  been  said  by  English  lawvers,  of 
the  impoMi unity  of  titles  being  renderea  mathe- 
n^atically  certain,  it  might  not  be  practicable — 
(all  requisites  being  granted)  to  make  the  title 
to  landed  property,  in  this  country,  as  certain 
and  unsolicitous  as  the  right  to  goods  bought 
in  open  market. 

The  scheme  of  d^poisible  system  of  that  ex- 
tent might  be  thus  stated. 

We  will  suppose  a  Registry  Office  to  be  es- 
tablished in  the  metropolis,  upon  a  scale  com- 
mensurate, for  example,  with  that  of  the  Bank 
of  England,  having  two  main  divisions,  one 
for  its  inquisitorial  and  iudicial  functions,  the 
other  for  its  mechanical  duties.  At  the  head 
of  it,  is  the  first  property  la\\7er  in  the  coun- 
try, as  master  of  the  Registry,  and  principal 
Judge,  subject  only  to  appeal,  as  to  questions 
of  legal  title,  to  (say)  the  Court  of  Common 
I'leas, — and,  as  to  questions  of  e(]uitable  title, 
to  the  Lord  Chancellor.  Under  him  are  a  body 
of  sub-masters,  say  sixty  or  eighty  of  the  most 
experienced  and  eminent  conveyancing  coun- 


sel, jbjiving  eacli  Joftdal  avAori^*  roljMt  t^ 
appeal  to  the  chid;  vrith  a  due  array  of  clerka^ 
messengera,  &c.  The  ewolment  aeportmcBl 
woukl  be  trader  the  fiariatiiMi  of  »  Jw^er, 
and  an  adequate  number  of  subordinates. 

The  next  step  would  be,  to  make  it  law 
that  every  man  who  jmrposes  to  sell,  mortgage 
or  create  derivative  interests,  (not  being  occu- 
pation leases)  should  first  make  himself  {H'o- 
prietor  on  the  renter,  by  the  production  and 
mvestigation  of  his  title  before  one  of  the  sub* 
masters  of  registry.  It  b  obvious  that  titles 
would  come  in  just  so  fast  as  they  now  come 
in  in  the  career  of  private  practice,  and  no 
faster  (except  so  far,  perhaps,  as  the  increased 
security  should  occasion  an  increased  fisMnlity 
of  selling  or  mortgaging).  The  number,  then, 
of  conveyancers  who  would  now  be  compe- 
tent, supposing  them  all  in  full  practice,  to 
investigate  the  titles  brought  into  tne  market, 
would  ue  competent  to  perform  the  functions 
of  sub-masters  of  registry.  The' titles  being 
produced  to  the  sul)->master8,  they  would  cUli- 
gently  investigate  them,  compel  the  production 
of  all  deeds  and  papers  upon  oath,  and  call 
for  the  production  ot  all  sudi  proofs  as  are  now 
required  in  passing  a  title  through  the  office  of 
a  Master  in  Chancery.  The  sul^master  must, 
in  fact,  report  whether  a  title  be  shown  to  fuU 
registration  ,-  and  his  report,  if  objected  to, 
must  be  carried  before  the  chief,  on  exception. 
There  must  also  be  a  Court  of  Issues  attach^ 
to  the  department,  with  an  experienced  evi- 
dence laiwyer  as  Judge,  and  the  sub-masters 
must  have  power  (subject  to  revision  by  the 
chief,)  to  send  any  dubious  question  of  fact  to 
be  tried  in  the  Court  of  Issues,  unless  the  par- 
ty seeking  registration  should  decline  that  or- 
deal, and  withdraw.  He  must  also  have  power 
to  direct  what  parties  shall  be  served  witn  no- 
tice of  such  issues,  and  entitled  to  offer  ad* 
verse  evidence. 

The  sub-master  must  also,  with  the  consent 
of  the  party  propounding  registration,  have 
power  to  caU  before  him  by  jcitation,  parties  en- 
titled to  the  benefit  of  any  question  of  law  which 
might  arise  upon  the  title :  and  such  parties, 
upon  being  furnished  with  a  case,  settled  by 
the  sub-master  must  elect  whether  or  not  to 
be  heard  by  counsel  in  assertion  of  their  ri^i^ht. 
If  they  decline,  or  make  default  for  a  given 
period,  the  sub-master  must  record  the  citation 
and  non-claim,  with  a  copy  of  the  case  annex- 
ed, and  proceed  to  report  upon  the  title,  with- 
out reference  to  such  question,  and  the  record 
of  such  citation  and  non-claim  would  be  pleada- 
ble in  bar  to  any  suit  afterwards  commenced  by 
the  party  cited,  or  those  claiming  under  hun, 
unless  the  phuntiff  could  show,  by  counterplea, 
that  the  case  signed  by  the  master  did  not  cor- 
rectly state  the  question. 

If  the  persons  entitled  to  the  benefit  of  a 
question  of  law  or  fact  wMch  the  party  pro- 
pounding registry  shall  have  consented  to  try 
m  the  Registry  Cfourt,  should  not  be  known,  a 
citation  would  be  gnmted  proformd  to  all  per- 
sons entitled,  as  for  example,  heirs,  or  general 
devisees,  or  otherwise  (as  the  case  might  be) 
of  A,  B.p  and  such  citation  would  be  puD)idied 
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Iker  toe  aUoired  fbr  ike  parties  to  come  in. 

Of  cooone*  the  partjr  propounding  registra- 
tion  would  never  content  to  such  proceedings 
unless  the  defect  were  merely  nominal,  or  too 
remote  to  occasion  apprehension,  or  unkas  he 
were  desirous  of  having  the  question  set  at  rest, 
in  confidence  of  his  own  title. 

When»  either  with  or  without  citation,  the 
title  shall  be  established,  the  sub-master  would 
rqport  the  party  entitied  to  full  registration: 
if  defective,  he  would  report  him  entitied  to 
provisional  re^slration  only,  saving  the  right 
of  ji.B^i  wiiidi  at  any  subsequent  tune  might 
be  converted  into  full  registration,  by  remov- 
ing the  defect,  or  bjr  showing  that  the  bar  of 
die  statute  of  limitations  had  applied. 

You  wouLd^  of  eonrscy  enact  that  persons 
denlia^  with  owners  who  had  obtained  full  re- 
gistration, should  hold  as  against  all  the  world; 
SBd  those  dealing  with  owners  who  had  ob- 
tained/irMnnfinaf  registration,  against  all  but 
those  entitied  by  proviso,  leaving  all  other 
claimants,  if  any,  who  should  afterwards  esta- 
blish a  donnant  titie,  to  a  personal  remedy 
against  the  original  registered  owner  in  the 
first  phice,  and  if  inefficient,  against  an  indem- 
nity fiind  to  be  established  out  of  the  fees  of 
the  office;  and  which,  by  being  invested  at  com- 
pound interest,  would  soon  be  more  than  ade- 
quate to  any  possible  demand  upon  it.  The 
personal  rem^y  against  the  original  regis- 
tered owner  eoiud  be  considered  as  no  hardship 
against  him,  as  he  would  be  eoually  liable 
under  the  present  system,  (although  to  another 
party)  under  the  covenants  for  title, 

After  this  initial  operation  had  been  once 
gone  through  with  each  titie,  you  would  have 
fittle  more  to  do»  on  every  subsequent  suc- 
cession to  the  pnmerty  by  heirship,  devise, 
alienation*  and  so  forth,  than  to  require  the 
nroper  judicial  evidence  of  all  intermediate 
nets  necessary  to  the  -titie  of  the  person  then 
chiming  to  be  regirtered  as  owner,  and  to 
have  the  new  deed  (if  any)  properly  authen- 
ticated $  making  this  next  stage  in  like  manner 
coMcUuwe  of  the  state  ^f  the  tiile^  as  to  all  per- 
soms  wfiing  om  the  faith  of  it ;  and  leaving  the 
like  remedies  for  dormant  claimants  (if  any). 

Questions  would«  of  course,^  still  arise,  both 
of  legal  construction,  and  legal  results  upon 
fiKts;  and  these  questions  it  would  be  neces- 
sary to  dispose  of.  Wore  the  par^  claiming  to 
be  owner  for  the  time  being  could  be  admit- 
ted to  remtratioa;  in  other  words,  before  his 
title  coiud  be  sanctioned,  and  rendered  in- 
defeasible, as  to  subsequent  purchasers,  and 
otiien ;  and  thus,  in  effect,  the  whole  busi- 
ness of  adjudication  in  property  law  would  be 
drawn  into  the  tribunals  oi  the  registry  ;  c^nd 
that  object  accon^^Ushed  which  has  been  so 
powesfiuly  recomneaded  by  Mr.  Tyrrell  and 
others,  or  having  a  separate  tribunal  for  the 
adjudication  of  questions  of  property. 

To  some  extent  these  very  processes  have 
been  gone  into  on  the  continent,.  In  Prussia, 
en  the  first  establishment  of  the  present  ro- 

S^,  t^  title  to  each  estate  ana  parcel  of 
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Yildck  were  carried  bapk  for  a'space  of  fortf 
years,  the  lon^st  period  of  prescription  re^ 
a  Hired  by  the  Prussian  code :  and  in  others  of 
the  German  states,  although  the  titles  wer^ 
not  lAvestjgated  in  the  same  degree,  the  ownert 
and  incumbrancers  of  property  were  personally 
examined,  iind  a  keen  course  of  iQvc$tlgatio4 
pursued  into  all  pajticulars. 

It  is  stated^  that  in  Prussia,  in  despite  of  thii 
utmost  circumspection  in  the  investigation  o| 
the  title,  it  sometimes  turns  out  that  the  estate 
does  not  r^tfully  belong  to  the  registered 
possessor.  But,  notwithstanding  the  subse- 
quent establlahment  of  title  by  another,  the 
re^tered  possessor  is  considered  as  thepro- 
pneti/r^  in  all  transactions  had  with  a  thifd 
person,  and  the  true  owner  cannot  invalidate 
them,  miless  he  can  fix  such  person  yAl)\ 
notice  of  his  right.  The  title  of  a  purchase^; 
however,  under  a  judicial  sale,  paying  the 
price  into  Court,  cannot  be  attacked  by  any 
one ;  and  the  Prussian  law  also  contains  regu- 
lations enabling  all  proprietors  to  render  their 
tities  indefeasible  (with  an  exception  of  rare 
occurrence)  by  public  citation  of  all  claimants, 
and  a  judicial  sentence  (Cooper,  460) .  Tlie 
judges  of  the  loc4  tribunal,  collectively  and 
individually,  are  responsible  for  the  entnefi  !n 
the  register,  at  least,  where  the  defect  of  titie 
is  apparent ;  It  being  the  duty  of  the  tribunal 
to  apprise  parties  of  such  defects ;  but  where 
an  eviction  takes  place,  in  consequence  of  some 
Ifitent  vice  in  the  title,  the  tribunal  is  exempt. 
In  all  cases,  recourse  must  Jtrst  be  had  to  tne 
person  who  may  have  derived  anv  tinlawful 
advantage  from  the  error.  A  similar  liabiRty 
of  the  registering  officers  is  estdibUshed  in 
Norway;  and  in  Geneva,  It  ifi  proposed  to 
render  it  still  more  effectual,  by  forming  & 
guarantee  fund,  upon  a  large  scale,  oat  of  tho 
fees  of  the  office. 

Gentlemen,  you  are  well  aware  that  a  ^st^m 
of  re^stration  has,  after  great  labour,  and  the 
exertion  of  infinite  ingenuity,  been  proposed 
for  adoption  in  this  country,  by  the  Real  Pro- 
perty cowmisaioners,  and  that  it  awaits  the 
nual  decision  of  Parliament.  The  system  pro- 
posed  belongs  to  those  which,  in  the  early 
part  of  my  lecture,  I  designated  as  interme- 
mate  svstems.  It  does  not  affect  to  guarantee 
'  the  title  of  the  registered  proprietor,  or  that  of 
the  purchaser  from  him,  further  than  by  ex- 
cluding from  operation,  as  against  such  pur^ 
ctmsersp  all  conveyances  and  <£arges,  of  which 
the  register,  or  indes,  as  the  Commissioners 
term  it,  does  not  inform  him,  leaving  the  title 
open,  as  before,  upon  all  questions  of  law  and 
fact.  Its  principal  novelty  consists  in  the  eta* 
borate  and  highly  ingenious  machinery  of  in- 
dexing, by  which  this  information,  and  its 
corrective  exclusion,  is  to  be  effected. 

The  Commissioners  have  wisely  abstainecf 
from  any  attempt  ta  mechanise  deeds,  or  to 
convert  their  contents  into  tabular  entries,  an 
attempt  which  would  be  destructive  of  that 
freedom  of  transaction  which  I  have  already 
enlarged  upon  as  peculiarly  existTng  in  this 
i  country ;  and  instead  of  that,  they  have  made 
an  atteinpt,  hig)ify  redounding  to  th<  skiO  ajut 
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bgeottity.  of  the  fnmen,  to  mechaaifle  HUe$: 
qr  reduce  them  to  tabular  entries  i  not  by 
stating  the  eonienii  of  deeds,  but  by  such  a 
system  of  links,  and  chains,  and  offs^-chaios, 
and  references,  in  the  indexes  to  these  deeds, 
that  when  once  you  have  got  hold  of  the  first 
link  of  that  chain  which  belongs  to  the  title 
which  you  are  concerned  to  investigate,  you 
can  follow  that  chun,  link  by  link,  and  offset 
by  offset,  both  down  its  mun  devolution,  and 
aU  its  ramifications;  and  thus  ascertidn,  if 
necessary,  by  reference  to  the  deeds  them- 
selves (which  are  to  be  deposited  in  the  Regis^ 
try)  every  written  transaction  by  which  you 
might  be  affected:  while,  on  the  other  hand, 
every  such  transaction  which  has  not  been 
properly  linked  on  to  that  chain,  or  its  offsets, 
womd  be  excluded  from  affecting  you,  the 

Surchaser,  with  its  consequences.  The  in- 
exes  are  in  fact  to  be  great  ledger-books,  in 
which  titles,  or  rather  the  references  to  the 
deeds  wluch  constitute  titles,  are  to  be  posted; 
not,  as  has  been  hitherto  nractised,  slphabe- 
tically,  by  reference  to  tne  names  of  the 
grantors,  (a  plan  wholly  abortive,)  but  ana- 
lytically; somewhat  in  the  way  in  which  you 
sometimes  see  history  drawn  out  into  tables, 
by  making  every  great  dynasty  a  root,  from 
which  branch  out,  in  a  variety  of  places,  the 
derivative  dynasties,  and  so  forth. 

That  I  mav  be  quite  intelligible  to  all  classes 
of  auditors,  it  is  necessary  to  pause  for  a  few 
moments,  to  exphun  the  precise  meaning  of  the 
word  "title,"  which  does  not  convey  to  every 
one  the  same  idea  which  it  conveys  to  the  mina 
of  a  lawyer.  A  titie  in  this  countiy  does  not 
mean  merely  those  documents  which  directly 
confer  right  upon  the  existing  possessor,  as  for 
instance,  the  deeds  of  lease  and  release  by 
which  an  estate  is  conveyed  to  you,  but  it  means 
the  whole  series,  or  succession  of  instruments, 
results,  and  events,  by  which  the  possessor  for 
the  time  being  could,  according  to  the  existing 
law  of  this  country,  be  in  any  way  affected, 
either  as  ndsing  questions  of  dormant  ri^rht  in 
others,  which  mignt  still  be  rendered  available, 
or  as  creating  incumbrances  with  which  he 
ilB,  or  may  be  charged. 

Gentiemen, — ^The  success  or  ftdlare  of  such 
a  plan  can  only,  as  I  imagine,  be  determined 
by  experiment ;  for  there  may  be  titles  to  be 
founo,  in  which  the  complication  of  interests, 
the  division  and  sub-division,  union  and  re- 
union of  ownership,  may  defy  all  attempts  to 
reduce  them  to  analysis ;  and  on  the  other 
hand  there  ma^  be  talents  which  may  overcome, 
when  the  event  actually  arises,  difficulties  which 
in  anticipation  seem  Insuperable.  You  are 
aware,  too,  that  there  are  considerable  differ- 
ences of  opinion  among  professional  men,  as  to 
the  balance  of  good  or  evil  to  be  found  in  this 
project ;  differences,  wluch  it  is  no  part  of  the 
Dusmess  of  an  academical  professor  to  assume 
tiie  determination  of.  Should  the  plan  be  al- 
lowed to  proceed  to  experiment,  and  should  it 
ultimately  be  found  completely  successful,  as 
far  at  it  goei — it  will  by  that  time,  probably, 
become  a  veiy  serious  question — ^why  a  pur- 
chaser should  oe  guaranteed  from  one  eha  of 


defects  of  tick  only ;  'tlioae,  Aatnely,  proetedi 
ing  from  suppressed  deeds,  and  vnkoow* 
iBcumbrances,  and  why  he  should  still  be  ex- 
posed to  eviction  upon  questions  of  law,  which 
nave  been  overlooked  by  dl  who  were  interest^ 
ed,  or  results  of  concealed  or  xuiknovm/kcts: 
when  that  time  arrives,  some  such  syitem  of 
rMstration  as  that  which  I  suggested  to  you« 
wm  probably  be  called  for,  and  tiins  the  plan 
now  m  agitation  may  probably  be  looked  upon 
as  a  transitional  stage,  only,  m  that  revolution 
which  is  now  going  on  in  tne  legal  machinery 
of  this  country.  F  regret  that  I  have  not  time 
to  mention  the  other  changes  which  are  in  con- 
templation;— but  here.  Gentlemen,  I  must  ter- 
minate this  brief  sketch  of  systems  of  convey- 
ancing, or  transfer  of  landed  property ;  for  tiie 
remainder  of  this  lecture  must  be  deuicated  to 
those  who  may 'have  come  here  to  learn  the 
character  of  tne  course  about  to  be  commen- 
ced. 

Gentiemen, — ^The  lectures  which  will  be 
addressed  to  you  during  the  following  months, 
are,  as  has  been  stated  in  the  announcements, 
part  of  a  larger  course  upon  the  practice  of  con- 
veyancing, which  is  in  contemplation.  It  will 
readily  occur  to  you,  that,  at  a  period  when  so 
many  extensive  changes  are  in  agitation,  and  on 
the  very  eve  of  being  introduced,  in  relation  to 
the  maclunery  of  conveyancing,  there  must  be 
many  portions  of  such  a  course  wfaidi  it  would* 
only  be  wasting  time  to  enter  upon,  until  those 
chuiges  shall  have  been  carried  into  efiect,  uid 
the  practice  under  them  shaU  have  settied  into 
something  like  uniformity.  A  very  eonm&cnr 
ble  portion,  however,  of  practice,  is  still  to  be 
left  untouched,  and  I  see  no  reason  why,  as  to 
such  portions,  you  should  be  delayed  in 'receiv- 
ing such  information  as  it  may  be  in  my  power 
to  giYt  you ;  and  it  may  indeed,  occasionally, 
be  useful  to  look  at  practice  as  it  now  stands, 
with  an  eye  to  some  of  those  modifications 
which  are  on  the  point  of  bong  introduced. 

By  *•  the  Practice  of  Conveyancing,"  I  do 
not  mean  the  practice  uprm  titie* ;  nor  yet  the 
rules  which  aetermine  the  effect  of  the  ian- 
guage  0/ conveyances ;  but  I  mean  the  rules 
and  reasons  for  the  framing'  of  deeds,  under 
every  variety  of  circumstance ;  both  rules  of 
law,  and  rules  of  convenience  s  and  I  intend, 
as  much  as  possible,  to  resolve  those  identical' 
(questions  wmch  would  occur  to  your  minds  on 
sitting  down  to  prepare  any  instrument,  as  to 
the  manner  in  which  it  ought  to  be  prepared, 
under  the  circumstances  which  are  bmre  you ; 
how  far  the  presumable!intention  of  the  par' 
ties  can  be  carried,  by  legal  machinery;  and 
the  best  mode  of  giving  effect  to  that  mten- 
tion. 

The  courses  of  the  last  session  were  some- 
what of  a  popular  character :  tiiat  upon  con- 
veyancing must  necessarily  be  a  working  course. 
I  trust  you  will  come  well  provided  with  note 
books ;  and  I  beg  to  add,  in  the  language  of 
a  medical  lecturer  ebewhere,  '^that  pnnctu- 
ality  in  attendance  is  extremely  iinportant* 
ana  without  exalting  too  highly  the  value  of 
lectures,  that  one  lectmre  lost,  where  a  lecturer 
does  his  duty^  is  the  loss  of  a  link  in'«  dkain. 
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Mndi  flky,  tad  Aim  does,  iaeowretdeiice  iSie 
kKTveiy  much." 

Altow  me,  m  condiittOB,  to  ftddress  a  few 
mifdB  to  the 'junior  portion  of  my  auditore — 
to  tiioae  who  come  here  in  statm  pupUUtri, 
and  who  have  been  but  recently  dedicated  to 
tbe  stodiea  and  labours  of  the  law. 

Geotlemen, — ^You  hare  entered  upon  an  ar- 
duMtf  and  itBpoosible  profession,  no  less  ho* 
Boorahle  to  yonnelves,  if  you  succeed  in  at- 
tuning proficiency,  than  desolating  to  others 
%  by  abusing  or  neglecting  the  season  of  ac- 
quirement, you  betray  those  great  interests 
whidithey  may  hereafter  confide  to  your  care. 
The  principle  of  our  nature,  which  you  have 
more  espedally  to  struggle  with,  is  no  other 
tlBa  that  to  which  we  are  «rtf,  in  some  shape  or 
other,  prone,  and  by  which,  in  a  variety  of 
wsys,  we  too  often  lay  up  for  ourselves  re- 
morse, and  perhaps  unavailing  repentance.  It 
is,  the  tendency  to  sacrifice  a  more  endurinir 
and  moftf  miportant  future,  to  a  transitory  and 
ktt  material  present.  The  student  who  loses 
sight,  in  the  nivolous  ^putifications  of  youth, 
of  the  remorse  which  will  arise  from  neglected 
opportunities  and  missp^t  time, — the  prodi- 
{^  who  madly  indulges  his  habit  of  thoughtless 
eipenditure  at  the  cost  of  a  future  of  beggary, — 
and  the  This  World-ian, — ^who  in  the  pursuit 
of  wealth  or  honor,  forgets  that  he  has  any 
crown  to  mn  but  an  earUdy  one,  are  aU  onfy 
so  many  eicampies  of  the  common  weakness  of 
ov  common  natate^^ke  prethminance  ^  the 
freteiti  mfer  ihe  future:  and  the  eflforts  which 
our  respected  anid  esteemed  Principal  makes  in 
the  Chapel  of  this  College  to  vrin  its  more  im- 
mediate inmates  to  some  resistance  to  this  be- 
setting wrakness,  are  really  directed  against 
tiie  nme  faiHng  which,  on  a  smaller  scale, 
kares  ^e  great  minority  of  ««  to  repent  at 
irimie  the  recklessness  vrith  which  we  con- 
laued  the  season  of  improvement. 

Gentlemen, — ^In  making  thisstruggle  against 
yoar  nature,  you  will  probably  find  alt  the 
circumstances  by  which  you  are  surrounded 
tiking  part  with  your  weakness,  rather  than 
with  your  better  resolutions.  You  will  find 
TOursehres  nosiippoited  by  the  habit  of  the  age. 
Vtu  will  find  the  order  of  the  day  is  against 
yon.  and  yoa  will  gain  little  credit  for  what 
will  be  accounted  by  your  associates  a  work  of 
supererogation.  Some  of  you,  indeed,  may  be 
fortunate  enough  to  foe  connected  with  per- 
sons, whose  superior  appreciation  of  the  value 
of  time,  and  of  the  necessity  of  close  applica^ 
tion,  will  give  a  sanction  and  a  stimulus  to  your 
a^pirinj^  resolutions ;  and  great  is  the  influence 
of  judicious  and  respected  friends  in  enabling 
OS  to  set  at  naught  the  ridicule  or  the  blandish- 
ments of  tiie  world.  But,  generally  speaking, 
von  will,  I  fear,  find  the  pleasure-seeking 
habits  of  the  asfc,  and  the  immediate  calls  of 
mdal  life;  fearful  odds  against  the  distant  and 
^ccuktive  prospects  of  hard-earned  erudition. 
Yoa  will  be  attacked  too  on  delicate  grounds. 
"The  arguments  of  your  gayer  friends  will  have 
t  plausibility  about  them,  which  it  will  require 
no  ordinary  address  to  combat.  You  will  be 
attacked  on  the  score  oihetiUht  as  if  a  hundred 


eonstlttrtions  were  not  ruined  by  dissi]Nitfoii 
where  one  is  enfeebled  by  study.  You  will 
be  attacked  on  the  score  otflri^niship ; — your 
personal  regard  for 'your  tempters  will  be  inge- 
niously held  out  as  awaiting  its  test  in  the  com^ 
pliance  with  their  solicitations.  You  >viirbe '^ti- 
tacked  on  the  score  bi  gallantry :  and  who  Witt 
venture  to  incur  the  odium  of  pi^ferring  th^ 
company  of  musty  books  to  the  mtcheries  ef 
female  society  ?  ^ 

Gentlemen, — I  know  but  too  well  how  sms^ 
is  the  power  of  exhortation,  when  contending 
against  the  force  of  nature.  1  am  not  either 
oue  of  that  ascetic  race  Who  would  try  to  make 
you  believe  that  the  pleasures  of  youth  are  not 
pleasures,  because  they  are  no  longer  capable 
of  identifying  themselves  widi  the  feelings  of 
youth.  I  have  as  keen  a  zest  as  any  one  fot 
the  pleasures  of  busjr  idleness,  which,  I  per^ 
fectly  recollect,  the  kind  of  youog  men  amonj( 
whom  I  associated,  when  /  was  a  law  studenty 
get  up  in  a  degree  of  perfection  which  is  un- 
known to  most  people.  They  have  so  many 
places  of  call,— so  many  things  to  look  after,—- 
so  many  phantoms  of  business  to  appear  in,— ^ 
so  many  men  they  "  know"  to  meet,  aad  walk 
to  this  place  and'  that  place  with, — so  many 
tradesmen  to  speak  with, — so  many  half  ^^ro-^ 
fessional  and  hul/o^ciul  places  to  snow  them- 
selves in : — all  which  mf\irht  be  left  undone, 
and  in  fact  all  which  ii  left  undone,  when  refit 
business  and  real  importance  arrives ;  but  alf 
which  is  very  gentietnanlike,  and  very  proper,' 
and  very  convenient  to  be  done. 

Now,  I  know  that  it  is  in  vain  to  expect  to^ 
find  old  heads  upon  young  shoulders;  but  that 
is  no  reason  that  young  heads  should  not  learn 
how  those  feel  and  think  who  once  were  young 
like  themselves ;  and  if  you  will  look  round" 
among  all  your  seniors ;  those  who  are  now 
established  around  you  in  the  worid,in  difibrent 
degrees  of  honour  and  respect,  as  membera. 
of  society,  you  will,  i  think,  find  no  one  man, 
among  them,  who,  if  he  neglected  the  season 
of  acauirement  and  instruction,  does  not  now 
bitterly  regret  it;  and  again,  you  vnlX  find 
no  man  who,  in  his  youth,  had  strength  to  rise' 
superior  to  the  common  temptations  of  the 
day,  and  devote  himself  assiduously  to  learning; 
whb  does  not  look  back  upon  that  period  of 
his  life  with  peculiar  and  self-rewarding  satis^ 
faction. 

Now,  gentlemen,  I  do  not  believe  that  the 
jfoungeit  among  you  has  not  already^  had  gome 
occasion  to  learn  that  remorse  r>  painful,  and 
ii  worth  escaping  from,  and  that  self-approval 
is  grateful,  and  is  worth  earning;  and  wheir 
to  this  consideration  you  add,  whAt  your  own 
good  sense  will  tdl  you,  that  present  assiduity 
must  promote  and  accellerate  your  worldly 
success,  and  guarantee  your  right  to  form,  at 
an  early  period  of  your  professional  career, 
those  relations  of  life,  and  acquire  those  exter- 
nal circumstances  of  respect,  wliich  we  all  look 
forward  to  as  a  trustea  part  of  our  present 
heritage,  I  think  I  may  hope  that  exhortation^ 
will  not  be  merely  "  as  the  morning  cloud,  or^ 
as  the  early  dew  that  goeth  away.''  ;; 
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The  old  reporters  aboiind  in  curious  illua- 
trationa  of  the  Law»  which  the  increased 
gravity  of  modem  times  excludes  firom  their 
collections  of  Cases.  I  purpose  to  give  oc- 
casionally some  specimens  of  these  matters, 
and  shall  not  be  very  particular  as  to  the 
order  in  which  I  place  them,  but  note  them 
down  as  they  occur.  Let  the  reader  for 
the  present  take  the  following. 

By  the  old  law  of  England,  if  a  man 
married  a  woman  that  waa  a  Jew,  or  a 
Christian  woman  married  with  a  Jew,  it 
was  felony,  and  the  party  so  offending  was 
to  be  burnt  aHve,  3  Inst.  89;  and  see 
Fleta,  lib.  1,  c.  35.  It  has  been  doubted 
whetlier  an  idiot  can  contract  matrimony. 
In  Styles  v.  West,  3  Jac.  K.  B.,  it  was  ad- 
jodged  that  an  idiot  might  consent  to  mar- 
riage and  have  legitimate  issue.  Shep.  Ghr. 
Abr.  tit.  Ideot.  1  Siderf.  112.  And  Lord 
Coke  has  said  that  an  idiot  shall  be  endow- 
ed. Co,  Lit.  187;  but  particularly,  says 
Shepherd*  if  he  have  so  much  knowledge 
tiiat  he  can  read  or  learn  to  read  by  instruc- 
tion and  inclination  of  others,  or  can  mea* 
snre  an  dl  of  cloth,  or  name  the  days  of 
tiie  wedc,  or  beget  a  child  son  or  daughter, 
or  such  like,  whereby  it  may  appear  that 
he  lias  some  light  of  reason,  then  he  is  no 
idiot  naturally.     See  Termes  de  la  Ley. 

A  writ  was  ad  reapottdendm^  J,  8.  H 
FiM  Uxori  ejw.  The  defendant  pleaded 
in  abatement  of  die  writ,  because  the  name 
of  the  wife  was  Faith  in  English,  and  pre- 
tended it  should  be  FidL  lUiodes  said  he 
knew  a  wife  who  was  called  Troth,  and  nam- 
ed Trothia  in  Latin,  and  well;  and  the 
writ  was  adjudged  good  in  the  former  case. 
Goldab.  Rep.  fbl.  86. 

A.  gives  B.  such  a  stroke  as  beiells  him 
to  the  ground.  B.  draws  hia^  knife  and 
holds  it  up  for  his  own  defence.  ''A,  in  haste 
to  £bJ1  upon  B,  to  kill  him,  falls  upon  ^.'s 
knife,  whereby  he  is  wounded  to  death ;  he 
is  felo  de  se,  for  B,  did  nothing  but  what 
was  lawful  in  his^own  defence.  3  Inst.  54. 
Hal.  n.  Cor.  So  if  a  gun  be  discharged 
witii  a  murderous  intent  at  J,  S„  and  the 
piece  break  and  strike  into  the  eye  of  him 
that  dischargeth  it,  and  killeth  him,  he  is 
/elo  de  se  i  and  yet  his  intention  was  not  to 
hurt  himself.  If  one  persuade  another  to 
kill  himself,  and  is  present  when  he  doth 
80,  he  is  a  murderer :  but  guare,  if  A.  lay 
unp(U8oned  fruit  lor  a  stranger,  and  his  &- 
Hm  or  mother  come  and  eat  it,  whether 


tUa  k  not  petty  trwson^  beoMse  it  as  ttit 
crimen  parte  gradue.      See  Bac.  Elem.  59, 

One  Harman,  a  rich  man,  having  some 
bad  tenants,  and  being  informed  that  one 
of  them  which  owed  him  money  had  fur* 
niched  himself  to  go  to  a  fiair,  walked  as  if 
by  accident  to  meet  him  in  tibe  way  thither. 
When  he  saw  his  tenant,  he  a^edldm  ior  the 
rent;  the  man  (willing  to  dispose  of  his  money 
otherwise)  denied  he  had  any.  "  Yes,  I  know 
thou  hast  money,"  said  Harman  (calling 
him  by  his  name) ;  "  I  prithee  let  me  have 
'my  rent ;"  and  with  much  importunity  the 
man  pulled  out  his  money,  and  gave  all  or 
the  most  part  of  it  to  his  landlord.  Thia 
coming  to  some  pragmatical  knowledge, 
the  poor  man  was  advised  to  indict  his 
landlord  for  robbing  him  on  the  high- 
way, which  he  did;  and  Harman,  for 
his  sordid  carriage,  being  ill-beloved  in  the 
country,  was  found  guilty,  but  reprieved  by 
the  judges ;  and  hearing  the  Lord  Treasurer 
had  a  secretary  of  his  name,  applied  himself 
to  him,  promising  to  give  him  all  his  estate, 
having  no  children*  if  his  lord  would  bring 
him  out  of  the  danger  he  was  in ;  which  by 
his  power  with  the  King  he  did ;  and  the 
secretary,  within  a  short  time  after,  by  the 
other's  death,  enjoyed  an  ample  estate- — 
Wilson's  History,  Temp.  Jac.  1. 

King  Henry  8,  by  proclamation,  30 
March,  (37  H.  8.)  suppressed  all  the  stews 
or  brothel-houses  which  long  had  continued 
on  the  bankside  in  Southwark,  and  thoee 
infamous  women  were  not  buried  in  chris- 
tian burial  when  they  were  dead,  nor  pei^ 
mitted  to  receive  the  rights  of  the  church 
whilst  they  lived.  Before  the  reign  of  H.  7. 
there  were  eighteen  of  these  houses,  and 
that  king  for  a  time  forbad  them*  but  after- 
wards twelve  only  were  permitted,  and  had 
signs  painted  on  their  walls,  as  the  cardinal's 
hat,  ^e  boar's  head,  the  cross  keys,  &c. 
Stow,  and  3  Inst.  205.  So  odious  and 
dangerous  was  this  vice  (the  fairest  end 
whereof  is  beggary),  that  men,  in  making 
leases  of  their  houses,  did  add  an  expreaa 
condition  that  the  lauee,  &c.  should  not 
suffer,  harbour,  or  keep  any  feme  puteiMm 
within  the  said  house. — Ibid.  206. 

If  7.  S.  counsel  or  command  one  to  kDl  a 
man,  and  he  kill  another,  or  to  bum  one 
man's  house,  oad  he  bum  another's,  or  to 
stealahone,  and  he  stealacow,  or  to  steal 
a  black  herse,  and  he  steal  a  white  one,  or 
to  steal  a  goldsnadi's  plate  from  him  goiBg 
to  such  a  fieur,  and  he  go  to  his  shop  m 
(Tlieapsjde,  and  rob  him  there,  and  break 
opea  his  house  to  dp  it^ — iA  thefQ  caaee  the 
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(pniMrllnr  Atj^ 
th»k«mdMr  fdony.  Flowd.  475.  But  if 
one  command  a  felony,  and  it  be  done  in 
another  £uhion,  time,  or  place  only,  than  it 
VBs  conunanded,  he  may  be  accessary  to  it. 
As  if  one  bid  another  to  rob  /.  2).  on 
Shooter's-hill,  and  he  does  it  on  Grad's-hill, 
ortorob  him  one  day,  and  he  does  it  ano- 
ther day,  or  to  do  it  himself,  and  he  does  it 
bf  another,  or  to  kill  him  by  one  poison, 
and  he  does  it  by  a  sword, — in  all  these 
cases  he  shall  be  accessary.  lb.  and  see 
Stamf.  1.  45,  If  one  counsel  a  woman 
to  murder  the  child  in  her  body,  and  after 
the  diildis  bora  alive,  and  then  murders  it 
m  the  aheenoe  of  him  that  gave  her  the 
eottiuel,  in  this  case  he  is  an  accessary, 
Dy.  185.    Howd.  475. 

VLB.  have  a  right  of  entry  into  his  house, 
he  ought  to  have  a  common  entrance  at  the 
usual  door,  and  shall  not  be  put  to  enter  at 
thole,  a  back-door,  or  a  chimney;  and  if 
they  kave  the  common  door  open  and  make  a 
ditch,  80  that  B,  cannot  enter  without  skip- 
ping, the  condition  is  broken.  So  if  I  am 
obliged  to  suffer  /.  S.  to  have  a  way  over 
my  land,  and  when  I  see  him  coming,  I 
take  him  by  the  sleeve  and  say  to  him, 
"  Comeaot  theie ;  for  if  you  do,  I  will  pull 
you  by  the  ears,"  the  condition  is  broken.-— 
Latch.  47.  t  *  t 
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ATTOENBT   IS   KOT   ABMrrraD. 

It  was  the  understood  practice  for  many 
yean,  that  a  solicitor  in  Chancery, — if  not 
an  Bttocney  at  law» — might  practise  on  the 
^qnity  side  of  the  Court  of  Exchequer,  and 
recover  his  fees,  without  being  admitted  a 
ioHcitor  in  the  latter  Court.  The  leading 
case  in  support  of  the  practice  was  that  of 
Meodomcroft  v.  Holbrooke,  1  H.  Blac.  50.* 
This  decision  has  lately  been  questioned, 
>Qd  we  are  therefore  induced  to  ^nter  some- 
'what  fully  into  the  subject. 

By  sec.  27  of  2  G.  2,  o.  23,  and  sec.  19 
rf  22  Q.  2,  c.  46,  the  attorneys  or  clerks 
of  te  office  of  the  King's  Remembrancer, 
Treasurer's  Remembrancer,  Pipe  or  Office 
of  Pleas  in  the  Exchequer,  arc  authorized 
to  practise  in  the  other  Courts  of  Record, 


«  See  also  the  cases  of  fTilkinion  v.  Diggles, 
1 B.  &  Cr,  158.  S.  C.  2  D.  &  R.  302 ;  and  n»- 
ea/  T.  Hidt^  4  Taunt.  Ab9, 


altkoagb  not achiitled  aa  pttonMyacv  Mi« 
citora  of  any  of  those  Courts;  and  as  no  at^ 
toraey  or  solicitor  of  the  other  Courts  could 
practise  in  any  of  the  departments  of  thq 
Exchequer,  without  the  intervention  of  i^ 
clerk  in  Court ;  it  seems  to  have  been  the 
intention  of  the  legislature  that  the  qualified 
practitioners  of  the  other  Courts  should  also 
be  at  liberty  to  practise  in  the  Exchequer  iii 
the  name  of  such  clerks  in  Court,  in  the 
manner  in  use  before  the  passing  of  the  first 
mentioned  Act ;  and  that  the  only  object  of 
the  legislature  was  to  tak&  care  that  none 
but  attorneys  and  solicitors  duly  admitted  of 
some  of  the  Courts  of  Record  should  be  #1^ 
liberty  to  practise  in  any  Court. 

Thusinthe  latter  part  of  8ection27,2  G.2» 
c.  23,  it  is  expressly  enacted,  that  it  shall 
be  lawful  for  "any  person  who  shall  be 
sworn  admitted  and  enrolled  an  attorney  oi 
solicitor  in  any  of  the  several  Courts  before 
mentioned,  according  to  the  directions  of 
this  Act,  to  practise  and  soUcit  in  the  sai4 
respective  officbs  in  the  same  mamier  a^ 
heretofore  has  been  done."  These  "offices'* 
are  the  King's  Remembrancer,  the  Trea- 
surer's Remembrancer,  the  Pipe,  and  the 
Office  of  Pleas.  And  it  appears  that  the 
Equity  business  belongs  to  Uie  deparbnent 
of  the  King's  Remembrancer. 

It  is  observable  also,  that  under  the  10th 
section  of  the  2  Geo.  2,  c.  23,  the  autho- 
rity for  solicitors  in  Equity  to  practise  ii| 
the  Common  Law  CQurts  in  the  name  of  i^ 
attorney  of  those  Courts,  extends  equally  to 
the  practising  in  Equity  of  attamfjfs  at  law 
in  the  name  of  a  solicitor. 

It  may  here  be  important  to  notice  the 
peculiar  construction  of  the  Court  of  Bk« 
chequer  and  its  several  branches  of  juris- 
diction :— It  consists  of  seven  Courts.  1. 
The  Court  of  Pleas.  2.  The  Court  of  Ac- 
counts. 3.  The  Court  of  Receipt.  4.  The 
Court  of  Exchequer  Chamber.  5.  The 
Court  of  Exchequer  Chamber  for  Errors  m 
the  Court  of  Exchequer.  6.  The  Court  of 
Exchequer  Chamber  for  Errors  in  the  Court 
of  King's  Bench.  7.  The  Court  of  Equity 
in  the  Exchequer  Chamber.^ 

The  officers  of  the  Court  conabt  of  the 
King's  Remembrancer  and  his  deputies,  two 
Secraidaries,  six  Clerks,  four  Examinen, 
and  twenty-four  Side  Clerks.^  But  soK- 
citors  are  not  named  as  officers  of  the  Court. 
They  were,  however,  recognized  (though 
not  a^  officers)  on  the  Plea  side  of  the  Cour^ 
and  certain  foes  were  allowed,  to  them  witl^ 
out  their  being  admitted  in  any  way  oa  the 
Rolls  of  the  Court*  Itmayalso  be  observec^ 

h  Burton's  Prance'.    *   ^towVi  Practice. 
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tiiftt  ^floU^itors*'  at  law  are  aamed  in  the 


Btatate  of  8  James  1.  c.  7,  which  sufficiently   '^  •ny  doubt  could  exist,  it  was  removed  by 


shews  that  there  was  a  class  of  practitioners 
besides  the  Clerks  in  Court;  and  there  seems 
no  reason  for  their  being  permitted  to  re- 
ceive fees  on  the  Common  Law  side  of  the 
Court,  where  they  could  not  be  admitted; 
and  debarred  from  receiving  them  on  the 
Equity,  where  they  were  equally  precluded 
from  practising,  except  through  the  medium 
of  a  clerk  in  Court. 

A  question,  however,  was  raised  last  Hi- 
lary Term,  in  the  Court  of  Exchequer,  as  to 
the  right  of  attorneys  at  law  and  solicitors 
in  Chancery  to  recover  their  fees  for  business 
done  by  them  on  the  Equity  side  of  the 
Court  of  Exchequer,  when  not  admitted  in 
tiiat  Court. 

In  the  suit  out  of  which  the  question  arose 
(the  Attorney- General,  at  the  relation  of 
Crupper  v.  Malin),  the  s(^tor  for  the  re- 
lators had  obtained  an  order  to  take  the 
defendant's  answer  off  the  file  on  account 
bf  a  defective  jurat ;  and  the  costs  having 
been  taken  in  before  the  Master  for  taxation, 
the  defendant's  solicitor  objected  to  the  al- 
lowance of  all  the  relator's  costs,  excq)t  the 
Clerk  in  Court's  fees  and  disbursements. 
The  Master  over-ruled  tiie  objection,  and  a 
motion  was  made  before  Lord  Lyndkurst, 
at  the  sittings  in  Ghray's  Inn  after  Hilary 
Term,  1832,  when  his  Lordship,  after  hear- 
ing counsel,  referred  it  back  to  the  Master 
to  review  his  taxation.     On  the  following 
day  the  subject  was  again  mentioned,  and 
tlie  question  was  ordered  to  be  re-argued. 
For  the  defendant  it  was  contended — 
'  That  a  person  admitted  a  solicitor  in  the 
Court  of  Chancery,  but  not  in  the  Exchequers- 
was  precluded  by  the  statute  2  G.  2.  c.  23, 
from  recovering  his  bill  of  costs,  for  business 
done  in  the  latter  Court.    A  person  so  situated 
appears  to  be  subject  to  the  prohibiting  clauses 
of  the  Act  taken  oy  themselves,  and  there  is  no 
proviso  or  exception  therein  which  can  relieve 
Aim  from  their  operation.    Section  3  of  the 
Act  enacts,  **  that  no  person,  after  the  time 
^rein  mentioned,  ahall  be  permitted  to  act  as 
a  solicitor  in  any  Court  of  Equity^unless  sworn, 
admitted,  and  enrolled,  l>efore  the  Ist  Decehi- 
ber,  1 730,  in  such  of  the  said  Courts  where  he 
shall  act  as  a  solicitor,  or  after  that  time,  in 
manner  hereinafter  directed.*'  Now,  "the  man- 
ner thereinafter  directed,*'  is  pointed  out  by 
sec.  8,  by  which  it  is  directed, "  that  the  Judges 
Qf.the  different  Courts  of  Equity  there  spe- 
cified should  examine  the  partv  to  be  admitted, 
as  to  his  fitness  to  administer  the  oath,  in  open 
Court,  and  to  cause  him  to  be  admitted  a  soli- 
citor  in  such  Court  ;*'  and  the  admission  is  to 
be  si^ed  by  the  judge,  &c.,  who  shtdl  admit 
sudk'  person.   There  could  be  no  doubt,  upon 
these  words,  that  the  legislature  contemplated 
«f  admiMion  of  the  puty  in*  etery  Court  of 


Equity  wherein  he  InteiidlBd  tb'pntotfae;    BaP 


section  21,  which  provides,  that  a  sworn 
solicitor  of  one  Court  of  Equity  may  be  ad- 
mitted iQ  any  of  the  Siud  other  Courts  of 
Equity,  without  fees,  in  case  the  judges  of 
such  other  Courts  of  Equity  shall,  upon  exami- 
nation, be  satisfied  of  his  fitness. 

llien  was  there  any  proviso  or  exception,* 
which  could  relieve  a  solicitor  admitted  m  one 
Court  from  the  operation  of  the  prohibitory 
clause,  with  respect  to  business  oonc  in  any 
other  Court  of  Efquity  ?  By  sec.  10  of  the  Act, 
a  sworn  attorney  of  any  or  the  Courts  of  Law 
there  specified,  and  a  sworn  solicitor  of  the 
Courts  of  Equity,  may,  by  the  permission  and 
consent  of  an  attorney  of  the  Courts  of  Record 
there  mentioned,  and  in  the  name  of  sudi 
attorney,  sue  out  process,  &c.,  notwithstanding 
such  person  is  not  sworn  or  admitted  an  attor- 
ney of  such  Court.  Throughout  the  Act,  attor-> 
nies  of  Courts  of  Law,  ana  solicitors  in  Equity, 
are   distinguished,    and  separate  enactments 
made  for  the  swearing  and  admission  of  each ; 
and  there  is  no  proviso  for  the  ease  of  a  sworn 
attorney  or  sohcitor  of  one  Court  of  Equity 
being  permitted  to  act  in  the  name  of  a  soh- 
citor of  any  other  Court  of  Equity,  when  he  has 
not  been  admitted  himself.    It  seems  to  be  a 
case  clearly   falling   within   the   prohibitory 
clauses,  but  omitted  in  the  proviso,  or  excep- 
tion.   It  is  remarkable,  that  there  i»  a  nmilar 
omission  in  sec.  20,  which  provides,  that  a 
sworn  attorney  may  be  adiUitted  a  loUcitor, 
without  fees,  out  makes  no  provision  for  a 
sworn  solicitor  being  admitted  an  attorney. 
This  last  omission  is  supplied  by  a  subsequent 
Act,  the  23  G.  J,  c.  26.  §  15;    but  there  is 
no   subsequent   Act   remedying  the  former 
omission. 

llie  business  of  the  Exchequer  being  carried 
on  in  the  names  of  the  Remembrancer,  or 
other  officers  of  the  Court,  could  make  no  dif- 
ference ;  for  when  a  solicitor  saes  his  client  for. 
his  bill,  .the  foundation  of  his  claim  is,  that  he 
did  the  business  upon  the  defendant's  retainer, 
whether  directly  or  indirectly  is  immaterial. 
The  24th  section  says,  that  in  cale  any  person 
shall,  in  his  own  name,  or  in  the- name  of  any 
other  person,  sue  out  any  process,  &c  ,  without 
being  admitted  and  enrolled  as  afore^id,  he  is 
thereby  rendered  incapable  oi  muntaining  any 
action  for  any  fee  or  aisbursements  on  account 
of  such  proceeding. 

Such  was  the  view  taken  of  the  case  upon 
consideration  of  the  provisions  of  the  act  of 
parliament,  widiout  reference  to  the  cases  on 
the  subiect ;  but  th(i  question  had  been  in  effect 
decided  by  the  case  of  yincent  v.  Hbit,  4 
Taunt.  452,ovemiling  Meadowcraft  t.Holbrwiki 
1  H.  Bl  60.  It  was  there  decided  that  a  soli- 
citor duly  admitted  such  in  the  Exchequer,  was 
not  entitled  to  practise  in  Chancery,  without 
admission  in  that  Court  also ;  and  if  ne  did^  he 
could  mudtiun  no  action  for  his  bill;  and  there 
was  nothing  in  the  act  which  conferred  a  more 
extensive  privilege  on  a  solicitor  admitted  in 
Chancery,  than  if  he  were  admitted  in  any  odier 
Court.    The  section ^bove  referred  to  seemed 
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caiirill^nfmlio^bk  to  M-  solidton  wfaenerer 
idroitted.  The  case  in  1  Bam.  and  Cress.  15d, 
UFUkims»n  v.  Dig^n,  S.  C.  2  D.  &  R.  205,) 
could  not  be  deetned  any  authority  on  the  pre- 
sent question,  because  the  objection  there  raised 
to  the  plaintiff's  right  to  recover,  was  made 
upon  a  different  act  of  parliament,  and  the  2 
Geo  2,  c.  23,  was  not  referred  to  either  by 
the  counsel  or  judges. 


On  the  other  hand  it  was  aipied — 

That  the  only  prohibiting  clauses  of  2  Q.  2,  c. 
23,  which  could  be  supposed  to  apply  to  the  pre- 
sent case,  were  the  7th  and  l?4th  cl  .uses.  But 
by  those  clauses,  nothing  is  prohibited  except 
the  practisiug  "  without  being  admitted  and 
enrolled  as  aforesaid,"  which  means,' without 
being  admitted  and  enrolled  in  some  one  of 
the  Courts ;  and  does  not  mean  being  admitted 
and  enrolled  in  the  Court  in  which  the  prac- 
ticing is.  It  is  true  that  the  1st  clause  and  the 
3rd  prohibit  practising,  without  admission  and 
enrolment  in  the  Court  in  which  the  practising 
i«.  But  they  relate  only  to  persons  who  should 
have  been  admitted  and  enrolled  before  the  Ist 
of  December,  1730. 

In  support  of  this  part  of  the  argument, 
M^dowvr*^  V.  ffoiLrouk,  \  H.  Bl.  50,  was 
cited ;  and  it  was  contended  that  the  opposite 
ease  of  rincent  v.  Holt,  4  Taunt.  452,  pro- 
ceeded upon  a  mistake,  and  was  not  law. 

The  2/ th  clause^  ad  finem,  was  principally 
relied  upon ;  by  which  it  is  provided,  that  after 
the  1st  of  Dec!  1730,  any  person  sworn  and  en- 
rolled a  solicitor  or  attorney  in  any  of  the 
Courts,  might  practise  and  solicit  in  the  office 
ef  the  King's  Remembrancer,  and  office  of 
Heas  iu  the^xchequer,  &c.,  anv  thing  in  the 
act  notwithstanding.  It  was  also  contended 
that  under  this  provision,  attorneys  of  the 
King^  Bench  and  Common  Picas  had,  until 
the  pas«ng  of  Sir  James  Scarlett's  Act,  always 
practised  m  the  Court  of  Exche(|uer  on  the 
Common  Law  side,  in  the  name  ot  the  sworn 
clerk,  without  being  themselves  admitted  of 
the  Court  of  Exchequer,  and  that  under  the 
same  provision  they  might  still  practise  on  the 
Equity  side,  in  the  name  of  a  clerk  in  Court, 
without  being  themselves  admitted. 

llie  case  came  on  for  final  decision  on  Wed- 
nesday, June  6th.  1832;  when  Lord  Lynd- 
kursi  delivered  the  judgment  of  the  Court. 

His  Lordship  went  into  an  examination  of 
the  several  clauses  of  the  act  of  parliament ; 
and  observed,  that  those  which  relate  to  at- 
torneys are  the  same  as  those  which  relate  to 
solicitors.  It  seemed  that  the  legislature 
did  not  think  they  were  precluding  solicitors 
from  acting  by  a  clerk  in  Court.  Solicitors 
fb  oat-fMactisa-ia  their  own  names,  but  in  the 
name  of  a.  clerk  in  Court.  Therefore,  a  soli- 
citor  of  one  Court  was  not  precluded  from  prac- 
tising in  another. 

One  difficulty  ^vas,  that  the  27th  section  al- 
hides  to  the  21  st,  which  authorises  a  solicitor 
of  one- Court  of  £(|ui^  to  be  enrolled  in  ano- 
ther Court  of  IvquiQr.    This  clause,  however, 


WW  uanteessary  to  express  an  apltaioii  enthe 
general  clauses  qf  the  Act.  It  was  unnecessary 
to  decide  the  general  question.  The  legislature 
seemed  to  have  had  their  attention  particularly 
drawn  to  the  Court  of  Exchequer,  and  his  Lord- 
ship stated  the  sections  applicable  to  that  Court. 
A  Roll  was  provided  for  the  solicitors,  of  the 
Court  of  Equity  only,  and  not  the  officers.  The 
officers  were  not  admitted  or  enrolled  accord- 
ing to  provisions  of  the  Act,  but  according  to 
the  custom  of  the  Court.  Referring  to  the 
27th  section,  his  Lordship  said,  "  We  know  in 
the  Office  of  Plecs,  that  attorneys  practised  in 
that  office  by  the  name  of  an  attorney  or  clerk 
in  Court,  receiving  a  proportion  of  the  fees, 
and  not  practising  in  the  limited  way  men- 
tioned by  the  defendant's  counsel.  In  tbo 
office  of  Kims's  Remembrancer,  the  business 
of  the  revenue  and  the  equity  business  of  the 
Court  were  transacted— «not  t&e  businesss  in  the 
office,  but  the  general  business  of  the  Court. 
It  was  not  necessary  for  a  solicitor  to  be 
admitted  or  enrolled  in  this  Court;  but  being 
admitted  a  solicitor  of  Chancery,  or  any  other 
of  the  coarU  of  record,  will  entitle  him  to  prac- 
tise without  being  admitted  on  the  Equity  side 
of  this  Court,  and  which  has  been  tlie  constant 
usage." 

Mr.  Baron  Bnyley  was  of  the  same  opinion, 
and  observed  that  the  words  of  the  27th  section 
furnished  the  only  cround  on  which  he  could 


g've  Judgment.    Attorney- G'rnerfii,  on  the  re- 
tion  o^  Crupper  and  others  v.  Matin  and 
otherfm    MS. 


LEGAL  ANTIQUITIES. 


[We  have  received  the  following  paper  from 
a  correspondent,  who  states  he  has  experienced 
much  benefit,  as  well  as  much  amusement, 
from  the  perusal  of  the  observations  of  the 
correspondents  in  tbiis  publication,  and  ia 
anxious  to  contribute  his  mite  towards  the 
common  stock  of  professional  information  fur- 
nished through  the  medium  of  these  pages.] 

I  b^  leave  to  offisr  the  following  remarks 
to  L.  M.  4  L.  O.  352.  \Vlien  law  proceedings 
were  in  Latin,  they  were  often  transcribed  by 
clerks,  &c.  who  possessed  no  other  know- 
ledge of  Latin,  than  that  which  they  had  ac- 
quired from  habit  in  copying  documents  con- 
nected with  proceedings  in  the  Courts.  They 
were  enabled,  by  the  help  of  precedents,  with 
the  alteration  of  names,  dates,  &c.  to  concoct 
those  instruments,  the  preparation  of  which 
formed  part  of  the  duties  of  their  office,  witL- 
out  any  very  great  blimders.  Mistakes,  how- 
ever, were  not  unfrequent.  Now  during  the 
reigns  of  Philip  and  Mary,  or.  of  William  and 
Marv,  the  use  of  the  wonU  "  regnttr*:  mmror':*'. 
would,  I  conceivci  have  been  proper.  .  And  I 


^  think  it  probable,  thaf  in  the  toUowisg  re)gn# 

ap^edTto  a  varietyTof  other  Courts;  and  it  [when  "regni  f^ostri"  should  have  been  substi- 
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toted  bftaid,  a  derkf  igaonoiaf  LtCbv  would 
tranflciibe  the  forms  used  in  the  precediaf 
ra&gn,  with  no  other  alteration  than  that  of 
names,  &c.  In  a  collection  of  old  corporation 
charters  in  my  nossession^  the  words  *' regent 
nMiri^  are  invariably  used. 
'  L.  M.  will  oUserre  that,  in  the  Quotation  he 
has  given,  the  comma  should  have  been'placed 
t^er,  and  not  be/ore  **  post  eonquesnim,'*  as 
those  words  have  reference  to  "  aepiimt,'*  and 
not  to  **  SBifin  deeimo."  The  passage  means, 
**  In  the  sixteenth  year  of  Henrv,  the  Seventh 
King  of  that  name  since  the  Conquest."  In 
the  collection  alluded  to,  I  find  a  charter  of 
Edward  the  Fourth,  which  recites  one  of  Rich- 
ard, "  secundi  past  conque$tum  ;**  and  a  subse- 
quent one  of  Henry  the  Seventh,  which  recites 
a  charter  of  Edward  "  qvarti  posT  emtqueiium  f* 
and  one  of  Henry  the  Third,  with  "  terciue* 
only,  omitting  **poit  eonquestum.**  These  are 
the  only  instances  I  have  met  with  in  this  col- 
lection, where  it  is  recited  (for  it  is  only  in  the 
reeUed  charters  that  any  explanation  is  given) 
whether  the  King  bethe  First  or  Second  of  that 
In  i&e  instances  v^iere  the  name  of  the 


King,  vrithout  the  number  of  that  name,  is 
mentioned,  the  omission  is  accounted  for  by 
the  use  of  the  words  "patri  nostri**  *'  avi  am- 
tri,'^  "proavi,"  &c.  As  applied  to  Edward, 
the  words  "past  conquettum**  were  obviously 
intended  to  distinguish  him  from  the  Monarchs 
of  that  name  before  the  Conquest. 

I  have  also  met  with  some  old  title  deeds, 
commencing  in  the  reign  of  Hemy  the  Sixth. 
These  strongly  confirm  the  suppositions  before 
expressed.  Amongst  these  deeds  are  two 
feoffments  by  indenture,  and  a  release,  made 
in  the  reign  of  Henry  the  Sixth, — ^a  feoffment  by 
deed  poll  m  the  reign  of  Henr/the  Seventh,  and 
two  or  three  in  the  reign  of  Henry  the  Eighth. 
In  each  of  these,  the  words  **patt  Conquesium" 
follow  the  name  of  the  King,  in  the  testimo- 
nium. They  are  sealed,  but  not  sliced,  and 
the  witnesses  names,  (generally  five  or  six)  are 
written  in  the  body  of  the  deed,  immediately 
after  the  hits  testibus  clause.  There  is  a  feon- 
qient  by  deed  poll,  in  the  reign  of  Philip  and 
Mary,  m  which  the  words  "  regnor':  nostror':" 
are  used.  It  is  sealed  but  not  signed,  and  the 
mtnesses  names  are  indorsed  in  Englkh. 
There  are  three  others  in  this  reign  also  having 
the  words  "reg-nor':  nostror*:,"  wiUi  the  feoffor's 
name  signed  alter  those  of  the  witnesses  in  the 
hits  iesiikis  clause,  and  not  against  the  seal. 
Hiere  are  some  deeds  of  the  reign  of  Eliz. 
m  Latin  and  some  in  English,  but  all  are  signed 
at  the  place  where  the  seal  is  affixed.  A  chi- 
rograph of  fine  levied  in  a  Borough  Court,  in 
the  reign  of  Charles  the  Second,  is  in  Latin,  but 
OflOnts  the  words  "pasi  Conquestum  '*  after  the 
King's  reign.  It  is  worthy  of  observation,  that 
the  word  **feoffair*'  does  not  occur  in  any  of 
these  deeds  until  the  reign  of  Elizabeth.  Some 
of  those  in  the  reign  of  James  the  First,  are 
without  it.  One  of  the  feoffinents  of  Henry 
the  Sixth  is  a  beautiful  specimen  of  penman- 
sh^.  It  contains  the  clause  of  warranty,  and 
IB  altogether  about  three  folios  in  length. 

A  SrPDBfKT. 


THE  EARLIER  DAYS  OF  LORD 
ELDON. 

We  have  been  amused  by  the  follomng 
anecdote  of  our  late  Chancellor : 

The  first  time  that  I  had  the  honour  of  being 
introduced  to  this  venerable  nobleman  (Lord 
Eldon),  was  when  he  was  Mr.  Scott,  an  eminent 
barrister;  but  so  easy  and  unaffected  in  his  man- 
ners, that  he  was  generally  designated  wiih  the 
name  qfJanh  Scott  by  his  brethren  of  the  bar. 
His  early  friend,  Mr.  Richard  Wil8on,/br  si*me 
reason  generally  styled  Dich  IFilson,  gave  a 
dinner,  and  by  desire  of  Mr.  Alderman  SKinner, 
Mr.  Scott  and  Mr.  Joseph  Richardson,  were 
particularly  invited ;  and  1  was  one  of  the  party, 
with  other  friends.  The  object  of  Mr.  Skin- 
ner was,  if  possible,  to  engage  Mr.  Scott  and 
Mr.  Richarason  to  take  opposite  sides  in  anj 
subject  that  might  happen  to  occur,  thoi^h  it 
was  hardly  possible,  considering  the  rate  of  Mr. 
Skinner's  intellects  and  the  extent  of  his  attain- 
mcnts,  that  he  was  likely  to  derive  much  ad- 
vantage from  the  controversy,  if  it  happened  to 
fall  within  the  reach  of  his  capacity. 

Mr.  Richardson  had  been  let  into  the  secret, 
and  therefore,  before  the  company  assembled, 
he  took  me  aside,  complimented  me  on  my 

Fower  of  talking  nonsense,  and  requested  that 
would  endeavour,  by  the  introduction  of  any 
flippant  facetiousness,  to  prevent  the  expected 
disputation.  [This  injunction  is  obeyed.]  i  soon 
resumed  my  flippant  gaiety,  and  being  a  bit  of 
a  singer  in  those  days,  gave  the  company  a  bac- 
chanalian air  which,  on  account  of  its  jovial 
sentiments,  not  my  musical  merit,  was  encored ; 
and  such  a  spirit  of  convivial  meriment  ensued^ 
that  the  worthy  magistrate  ^ve  up  all  hopes  of 
argument^  improvement  m  despair,  and  re- 
tired. Tlie  rest  of  the  company  followed  him 
by  degrees ;  and,  at  length,  nobody  was  left 
but  Mr.  Scott,  myself,  and  our  hospitable 
landlord. 

I  remember  that,  inspired  by  Bacchus,  rather 
than  by  the  Cumcean  Sybil,  as  Mr.  Scott  sat  on 
a  sofa,  I  felt  a  prophetic  glow,  and  said,  "  there 
sits  an  embryo  Chancellor."  Mr.  Scott  laughed 
at  my  jovial'  prediction,  and  reauired  a  repe- 
tition of  mv  song;  and,  as  Mr.  Wilson  tells  mc, 
for  I  confess  I  recollect  no  more,  Mr.  Scott 
arose  from  the  sofa,  and,  placing  himself  at  the 
door,  declared  that  I  should  not  depart  till  I 
had  repeated  the  song.  From  that  time  the 
noble  lord  has  favoured  me  with  his  kind  atten- 
tion ;  and  when  I  had  the  pleasure  of  meeting 
him,  has  sometimes  referred  to  our  merry 
meedng,  and  mv  prophetic  inspiration.  Often 
has  he  favourea  me  with  his  arm,  when  we 
happened  to  be  walking  the  same  way. — Tay- 
tor's  "  Records  of  my  Life'* 


BANKRUPTCIES  8UPEBSEDED* 

FroM  Oct,  2S.  10  Nn,  28^  180,  hoA  tociaiiM. 

BtU<»wa(  6.  Bm  Poole,  Ironmoufer. 

Cockrili,  W.,  Bust  Butterwick,  Lincoln,  Coni&ctor,  Grocer, 

&c.  twpeneded. 
Dennis.  R.,  West  Ham,  Essex,  VictoaUer,  nttindtd  Mrf  «•* 

nutltd. 
JoiMsn,  W,,  Worcester,  Toal  Dealer,  vteriMfH  mMl  aknriOM. 


SimkngfU. 
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fiimntuPTs. 

Ofli.  SS.  CO  JV«».  38,  I8B,  hoik 

Ayckbovin,  A.  R.,  Wendover,  Buckingham,  SuiveoOj  &c. 
Menn«  Gole,  Lothbury. 


Actenburrow,  C^  CostocK,  Nottinghani,  Somon,  &c. 
AmMfcr,  NottiBgham  -,  4<Utiv«m  St  Co,  Bedford  Row. 

Aoagh,  W.,  and  8.  Smith,  Seulcoatet,  York,  Paint  ft  Co- 
lour M«n«fhctvran.  Kmter  &  Son,  Gray's  Inn  Place  i 
fViMcHulI. 

Badkmaater,  W.,  Leamington  Prion,  Wanrick,  Wine  Mer- 
chant.     i^Bnva,  Leamington  Pnon;    Spmcer  &  Coay 
CM,  St.  llildred'a  Court. 

Beebr.  6.,  I.ondon  Wall,  Haberdasher.  Crome,  Xing 
Areet,  Cheapside. 

Burrel],  S.,  St.  Ives,  Huntingdon,  I4nen  Draper.  Wngkt, 
Huntingdon ;  Ufjfd,  Bartlect's  Buildingi. 

Boacaat,  J.,  Albany  Road,  Camberwell*  Merchant.  Jlali- 
Jor^  Horsleydown  Lane,  Surrey. 

Bmnton,  J.,  8outhwick.Dttrliam,  Ship  Builder.  Cay,  Bi- 
shopwearmonth.    Omimu  St.  Mildred'i  Court,  Poultry. 

Ba^^.  J  •,  Liverpool,  Haberdasher,  &c.  MoUem,  LiTerpooli 
IroZaMlcy  &  Co.,  Chancery  Lane. 

Barckhardt,  J.  C,  King  Street,  Golden  Square,  JeweUer. 
Oiukeoek,  Davles  Street,  Berkeley  Square,     Clark,  Off. 


BMnd«  W.,    Brook   Green,  Hammersmith,    BUI  Broker. 

B^ga,  Bedford  Row. 
Bewyjer,  R.  C  Brick  Lane,  Old  Stnct,  Grocer.     JmBrg  k 

Co.,  Throgmorton  Street. 
Boulter,  D.,  Qnadrtnt,  Recent  Street,  Tobacxonltt.     Sfttr- 

r^gl  Lincoln's  Inn  Fields j  Grakam,  Off.  Ass. 
Bowyer,  B.,  Martin's  lane,  Cannon  Street,  Broker.      iriU 

itert  bi  Cauarmt,  Mark  I.Ane  ]  Gib$om,  Off.  Ass. 
BuTow.  J.,  FaiUworth,  Lancashire,  Victualler.    Cior^re,  RU 

chtrdM  &  Co.,  Lincoln's  Inn  Fields ;  Htgifiatottoai,  Ash. 

ton-nnder-Lyne. 
Bnvn.  C,  Tottenham  Court  Road,  Dealer  in  China,  &c. 

Better,  Southampton  Street,  Bloomsbury. 
BarreU,  S.,  St.  Wes,  Httntingdon,  Linen  &  Woollen  Draper. 

II'V^,  Huntingdon }  £loyd.  8artlett*s  Buildings,  Hol- 


BIack,C^  Oapham  Road  Place,  Surrey,  Boarding-House 

Keeper.     SmMeg,  New  Inn  BuUdlngs  $   WkHmon,  Off. 

Asa. 

BalL  C*.  Bath,  Tavern  Keeper.     Grten,  OIL  Ass. }    Barmm 

m  Cb^fHatton  Garden. 

T.,  Hedge  Row,  Islington,  Boot  Maker.  Piatt,  Church 

rt,  Cicaaent's  Lane. 


Csmbcf&nd,  C,  Sheepshead,  Leicester,   Miller.        Gvc*> 


GrayH  Inn  ;  Wadtmarth,  Nottingham. 
Carter,  U.,  Hastings.  Sussex,  Chemist  &  Druggist.     Abbott, 

Off.  Aoa. ;  Swtnrt,  Percy  Street,  Bedford  Square. 
Qarke,  J.,  Oreenwicb,  Kent,  Tavern  Keeper.       FUktr  and 

Liwe,  Bury  Street,  St.  James's ;  Green,  Off.  Ass. 
Coatts;  J.  andG.' Haworth,   Ineleton,  York,  Cotton  Spifl- 

nen  fc  Manufacturers.      IrUaom,  Southampton  Street, 

Bloeanabury;  HarjfTtUDf,  Blackburn. 
Callow,  J.,  Birmmgham.  Silk  Mercer,  &c.    Abbott,  Off.  Ass.) 

Ceifarfm,  Fnmival's  Inn. 
GsoMf,   Tm    Thatcham,  Berkshire,  and  of  Bristol,  Stage 

Coaeh  Proprietor.     5yrfa«y,  Fenchurch  Street. 
Cafldl,  W.,  sen.,  Kickmansworth,  Hertford,  Buteher,  &c. 

Kitdkengr,  Off.  Ass«  j  Sandg*  k  Son,  Ciane  Court,  Fleet 


Cnre,  H..   Regent  Street,  Painter.      Belckn,  Off.  Ass,} 

Blwmt  &  Co.,  Liverpool  Street. 
Curie,  D.,  Rnou  Streiet,  Army  Accoutrement  Maker,  Tai- 

lor,  ftc    Wtw.  Harpur  Street,  Red  Lion  Square. 
Chitty,  P.  Mj.  Shanesbu/y,  Dorset,'  Scrivener.        Feami^g'  & 

IXsylpr,  Bucklersbury }  Messrs.  SeUer,  Clement's  Inn  s 

BaeUaml,  Shaftesbury. 
CorkhiU,  W.,  Whitehaven,  Ironmonger.       Rudd,  Cocker- 

mottth;  SttMt,  Yerulam  Buildings. 
Chnrch,  R.,  Liverpool  Coach  Proprietor.    ITaffoa  kSgnm, 

Liverpool  $  AdliMgUm  it  Co.,  Bedford  Row. 
Ckoas,  F.  F.,   George  Yard,  Whitcomb  Street,    Leicester 

Sqvar^  and  Horse  and  Groom  Yard,  Dorset  Place,  Pall 

Mall  Bas^  Uvery  Stable  Keeper.       Gr«ea,  Off.  Aas. } 

SmUhrd,  John  Street,  Adelphi. 
Dcrao,  ll.,  Salford,  Lancaster,  Saddler  &  Victualler.     JoAa- 

•Mfc  lyVwUfwH,  Temple  j  Booth  k  Hmriaon,  Manches- 

ter» 
Daaby,  L.  andW.  Wood,  Homcastle.  Lincoln,  Drapers. 

Arfter,  Homcastle ;  IfvrrU  &  Co,  Great  Ormond  Street, 

^2neen  Square 
Davies,  J.,  Llanidloes,  Mon^mery,  Dealer  in  Coal.    Bifg, 

Southampton  Buildinps  ikforsfc,  jun.  &  ifoyisartf,  Llan- 
idloes.'' 


Dicklason,  J.  jun.,  ^?VS*^*  Northumberland,   Dealer. 
Yard. 


Stokea,  Newcastle  j 


irestgai 
BdS, 


Brodmick,  ft  Co..  Bow  Church 


Ditrhfleld,  J.,  Warrington,  Victualler.    Miime,  Pmrrjf  h  Co., 

Templet  Craosley  «  £imIIo«p,  Manchester. 
EoMtt,  J.,  Staplcton.  Gloucester,  Com  Factor.       TVsies, 

UacoItt*s  Inn  nelds;  Oftey,  Bath. 
Bmley,  J.,  Liverpool,  Merchant.    Atkintom,  Liverpool }  Ad- 

baftoaAt  Go.,  Bedford  Row. 
Featw,  J.,  High  Holbom,  Glass  and  China  Dealer.    Sn»^ 

Broad  Street  BulldinSi  i  Grateai,  Off.  Ass. 


Pwfatnk,  i«.  CMnbrldf^r  Orooffc      9t0»4,  Buicliigltta 

Street*  Strand. 
Poster,  E.,  HuddersBeld,  Toik,  Carver  and  Oild:r.    Chrke, 

Rickord»  &  Co..  Uaeoln's  Inn  Fields  i    WhJehtad  and 

RMmton,  HnddersAeld. 
Field.  A.,  Canterbury,  Innkeeper.       SyJecsfsr  &  WattKr, 

FumiviU?s  Inn,  and  Canten»ury. 
Florance,  W..  Corfe  Castle,  Dorset!  Surgeon,  &c.      Moore, 

nudford  Foram,  Donet;     BiMkop,    Serjeant's    lnn« 

Chancery  Lane. 
Freeman.  J.,  Shipston>upon-Stonr,  Worcester,  Draper.  Flm* 

don  <k  Wood,   Shipston-upon-Stoor;    JDyadey  &  Co. 

Gray's  Inn, 
Garbett,  R..  Shiftial,  Salop,  Grocer.       Cspct,  Gray's  Inn  i 

Gloearft  PAti/tor.  ShidViat  ^^         '  * 

Godftev,  W.  T.,  wolverton  Mill,  Wolverton,  Bndcingham* 

Miller.    Bridget  tc  Meoon,  Red  Lion  Square. 
Gibson,  J.,  Manchester,  Innkeqter  and  Wine  Merchant. 

AdUmgton  k  Co,,  Bedford  Row;  CJk«»,  Manchester, 
Gibbs,  T.,  Bishopsgate  Street,  Ship  Owner.      Lcac,  Perimgf 

&  Co.,  Lawrence  Pountnev  Place }  Thrmwad,  Off.  Ass. 
George,  J .,  Hereford,  Timber  Merchant.     Be/i»  Hereford  s 

Ckmnh,  Great  James  Street. 
Gray,  B.  and  J.  R.,  Liverpool,  Com  Merchants.    Bordimll, 

Liverpool;   Sloc*tioc*  hBamee,  Seijeanfe  Inn.  Fleet 

Street. 
Henner,  C,  Birmingham,  Victualler.       CkUtom  and  8cm, 

Chaacery  Lane ;  Benson,  BirminglmB. 
HalL  W^  Nottingham,  Bobbin  and  Carriage  Maker.     Yal- 

fop,  Basinghall  Street  t  Panons  &  Son,  Nottinriiam. 
Hainek  J .,  Waterioo  Road,  Shoe  Manufacturer.       Oiteea* 

Off.  Ass. ;  PtaU,  Church  Court,  Clement's  Lane,  Lom- 
bard Street. 
Harrison,  S..  and  W.Bristow.  Old  Brompton,  Nnrseiymea 

and  Seedsmen.       Xaae  k  PridmutM,  Goldsmith's  Hall« 

Aldermanbnry. 
Howard,  T..  Bumlgr,  Lancaster,  Tailor  and  Draper.    Aeofl^. 

Lincoln's  Inn  Fields.    Sham  k  Artiadaio,  Buroley. 
HiggUis,  B.,  Manchester,  Draper,  Tailor,  &c.       Jolumamh 

fFeaOenili; Temple}  AadjWd &  Grase^  Manchester 
Hatch,  B.,  Susannah  Street,  East  India  Road,  Poplar,  Mid' 

dieses.  Carpenter.    HaleMiisoii  k  Immom,  Crown  Cowt. 

Threadneedie  Street  (  Laekimgton,  Off.  Ass. 
Ingram,  T.  and  T.  H.,  Thames  Street,  Fish  Factors.      Snui 

dtn  k  Comj/n,  Queen  Street  Flare,  Lower  Thames  Stieeti 

Grokam,  Off.  Ass. 
Jackson,  R.  and  M.,  George  Street,  Minories,  Wine  Mer- 
chants.   OwcM  k  Diaom,  Mincing  Lane. 
Jarvls,  W.  Peterborough,  Northampton,  Victualler.  .4WoM; 

Off.  An.  I  WtUem  k  Son,  Great  James  Street. 
Jeibrys,  T.,  Hanley.  Stoke-upon 'Trent,  Stafford,  PerAmer, 

&c.       Jonet,  Hanley }   Dnx  k  Bidsmelt,  Linoo4n's  Inn 

Fields. 
Korff  J.,  Kintley,  Suffolk,  Ship  Builder.     Taylor  Jteeeoe  k 

Co.,  Temple;  Ific/Uca^ ,  Lowestoff,  Suflblk. 
Kilsby,  W.,  SouthamptoiC  Hotel  Keeper.  Blmekmrd,  South* 

ampton:  Aremrtwjfe,  Temple, 
Knight,  T.  M.  and  J.  B^  Hamfisasmith,  Board  and  Lodging 

House  Keepers.      Bird,  Adam  Streett  AdelphI ;    Ctatk, 

Off.  Ass. 
Laver,J.,  Clapham,  Surrey,  Tallow  Chandler.       Andbci^ 

Great  Winchester  Street,  Broad  Street. 
Lockington,  C,  J ohn  Street,  Oxfoi  d  Street,  Oilman.      Md. 

ckhuon  and  imnon.  Crown  Court,  Thrndneedle  Street  i 

Ciorilc,  Off.  Ass. 
Lane.  W.  and  S..  Mancheste1^  Ironmongers.     JBcn^  Man* 

Chester ;  Afuiie,  Parry  and  Co.,  Temple. 
Lucas,  T.  P.,  Long  Buckby,  Northamjpton,  Stage  Coach 

Proprietor,  kc.       Capo,  Raymond  Buildings,  Gray's 

Inn;  Pov,  Lutterworth. 
Lumsden,   N.,  Swansea,  Glamorgan,  Merchant.       PHca^ 

Swansea  I    Goran  and  NmHam,  Orchard  Street,  Portman 

Square. 
Lupton,  J.  and  J.  Hodson»  Wakefield,  Yoric,  Commission 

Wool  Agents.      MrAolsoa  and  Hett,  Glamford  Briggs, 

Lincoln;  D^noUu  and  Co.,  Gray's  Inn. 
Lindsav,  J.,  jun.,  Wamford  Court,    London,   MerchanL 

OlteerHNi  and  Co.,  Frederick's  Place,  Old  Jewry;    Cbii- 

■sa.  Off.  Ass. 
Lancashire,  J.,  Dravcott  Field,  Derby,  Miller  and  Flour 

Dealer.    Capn,  Raymond  Bidldings,  Gray's  Inn ;  FVeio. 

Irer,  Derby. 
Lee,  C,  Ashby>de-la-Zouch,  Leicester.  Mercer.  Linen  and 

Woollen  Draper.       Hewdmg  and  Baarirr,  Lincoln's  Inn 

Fields ;  Pidmcke,  Ashby-de-la-Zouch. 
Mason,  T.  M.,  Baker  Street,  Portman  Square,  Bookseller. 

Smedtm.  Elj  Place,  Holbom  ;  Clarity  Off.  Ass. 
Main,  W.  H.,  Water  Lane,  Blackfiriars,   Painter.       Bobh, 

Great  Marlborough  Street;  KUekener,  Off.  Ass. 
.  Moss,  J.,  Great  Charlotte  Street,  Blackfrian  Road,  Shoe- 
maker.      Grcea,  Off.  Ass. ;   JtoMasoa  and  Co.*  Charter 

House  Square. 
M'Laren,  G.,  Manchester,    Rope  Maker  and  Innkeeper. 

NwiiUldnnd  Grose,  Manchester}  Jokmmmnnd  WoaOmm 

alt.  Temple. 
Mabley,  W.,7«ew  Bridge  Street,  Vanzhall,  Pawnbroker  and 

Silversmith.    ilMo<i,Off.Ass.|  JXnris, Stone  Buildings 

Lincoln's  Inn. 
Naylor,  W.,  Mortimer  Street,  Cavendish  Square,  Glass  Ma* 

nufkcturer.     ITtfcAeaer,  Off.  Ass.;   7>V!P  and  Plnckmn, 

RayoBond  Buildings,  Gray's  Inn. 
Norton,  S.  D.,  Watney  Street,  Commercial  Road,  Victnallcr* 

Befaksr,  Off.  Asa. ;  JfouAcele,  Colemaa  Street. 
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North,  T.,  Wootton,  Bedford,  Camenter,  &c.      Tmnatu,  Off. 

r     Asi.f  iMItv,  BerAenAorrc^OxJbraftrreM. 

01dfi«Id.  J.  P.,  Liverpool.  Merchant.      IVkithg,  Lirerpool; 

LoHwtnd  Co.,  Southampton  Rulldingi. 
Proctor,  J n  Ckwid  )iqaare,  Crvtched  Fnais.  W.neMerchant. 

Grot  re,  WestSmithfield  j   KU'hmer,  Off.  Ah 
IVtflcer,  J^  Webber  Kow,  St.  C«eorge'i,  Surrey,  Victualler. 

Abbott  and  Arneyt  Symond*  Inn,  Chancery  Lane;    Bet- 

eher.  Off  Ass. 
fHpttr,T.,  Walaall.  Stafford,  Grocer.     Jfymt,  WtAnttbwry  ; 

Hnmt,  Boawell  Court,  Lincoln's  Inn. 
Polhi,  W.»  Wett  End,  Northall,  MiddleM:x.  liealer.   «t«io«, 

Oir  Au.;  Tkoradike,  Staple  Inn. 
Fallen,  D..  I »uke  Street,  Westminster,  Bill  Broker.     Pau- 

•i»re  &  Toy/or,  Hasinghall  street :   Larkin^om,  Off.  Ass.' 
Paul,  J.,  Exeter  Street,  Stnane  Street,  Furniture  Broker. 
.      fTi/iiasM,  Ely  Place  j  Graham,  Off.  Asa. 
Pike,  H.,  Ayisham,  Norfolk,  Money  Scrivener.       Beckwith 

and  Df/e,  Norwich  j  Ciarkt,  RickanlB  and  Co.,  Lincoln*! 

Ion  Fields.   - 
Peachey,  J.,  Regent  Street*  I ronmonaer.   tlhehcock,  Davles 

Street,  Herkeley  Square,   and  lfTii;A<,  Golden  Square  j 

Clark,  Off.  Ais.  ■ 
Parmenter,    W.,   Gosix>rt,   Southafnpton,   Ship    Builder. 

Goodece,  Mew  Miliroaii  Street)  Amnremt  and  Mx-nekim, 

Portaei  and  Gosport. 
Pitt,  J.  and  C,  Worcester,  Goldsmith,  &c.      PkiUipi,  East 
,      Street,  Red  Lien  Kquare;  Iftom^frg,  Worcester 
Phillips,  G.,  Bishopsgate  Street  Within,  ironmonger.  Orten, 

Ciff.  Ass.;   0$baUl«ttvm  and  Murrag,  London  Street,  Fen- 
church  Street. 
Parker,  W.,  Leeds,  Grocer,  Ibc.       Bell,  Broderick  and  Co. 

Bow  Churchyard. 
Pratt,  J.,  King  Street,  St.  James's,  Ironmonger.    UTttcftetier, 

Off.  Astf. ;  Ctwrkt  and  Co.,  i;inco(n's  Inn  Fields. 
Ptanon,  £.,  6omerfleld  Court,  Setlinge.  Kent,  Hop  Dryer. 

SbrtKhbHrg,  Dofor  j  S/fKrrt#T,  Coplhall  Court- 
^mer.  H.,  Stratfond,  Fsseic,  Timner  and  Coal  Merchant. 

Belcker,  Off.  Asa. ;  Lemg,  Fenrhurch  Street. 
M^,  G.,  Portland  Place  Nofth«  Clapham  Koad,  Surrey, 

Bookseller  and  Stationer.        GiAcoa,  Off.  Ass. }   Giiffixk, 

Salisbury  Squarf . 
pfiarce,  J.,  Museum  Street,  Bloomsbury,  Victualler.    Green, 

Off.  Ass.  (  Messrs.  Gofr,  Lothbury. 
Beeves,  W.andG.  King,  Ludgate Strct- 1,  Jewellers.     Dawee 

and  Cka^elit,  Angd  Court,  Throgmorton  Street ;    IVhii. 

nwrt,  Ott.  Ass. 
Butter,  P.,  Cbai|pel  Place,  Brompton,  Trelluck  Terrace,  Pirn- 

lico ;  Duke  Street,  St.  James's {  and  Coach  Office,  Black 
,     Bear,  Piccadilly,  Livery  SUbie  Keeper.     Mtirpkg,  Cas- 

tie  Alley,  Koyal  Exchange.    Lncki»Kttm,  Off.  Ass. 
Beynolds,   rt.,  Manchester,  Cabinet  Maker.       Joa«e  and 

iSfa^Aci,  London ;  Hikwirr,  Manchester. 
Kussell,  v..  Brighton,  and  Kegent  Street,  London,  Dealer. 

Laiu,  Pering  and  Co.,  Lawrence  Pountney  Place;   Caa- 

IKW,  Off.   ASS. 

S«kh,W.,  Billingsgate,  Angel  Alley,  Sun  Street,  Bishops- 

gate>trert;  l4imb*s  Court,  Spiulfleldst   Victoria  Cot- 
tage, South  Lambeth  $  Hampton  Wick,  Middlesex  {  and 

Thames  Ditton,  Surrey,   Fishmonger.      Kitchnuer,  Off. 

Ass. ;  Wilhamt  and  Bethel,  Lincoln's  Inn  Fields. 
Jlinpsoii,  W.  and  T.,  Leather  Lane,  Holbom,  Builders.  &c. 

Abbott,  Off.  Ass. ;  WiUts znd  Mmitkor/te,  Finsbury  Place, 

Finsbury  Square. 
Sears,  M.  U.,  Charier  House  Square,  Engraver,  ice.    Oibeon, 

Off.  Ass.;  Skeggf  Trafalgar  Place,  Hackney  Koad. 
Saanden,  J.,  Corbet's  Tay,  tssrx,  Schoolmaster.     Fawcett, 

Jewin  Stieet,  CrippUnate. 
flioper,  B.  G.,  Chester,  Manufacturing  Chemist.     Ra/Mi^e 

and  ihuioatt,  Liverpool;    Adlington  and    Co.,  Bedlord 

Row. 
Strwart,  J.,  Blackman  Street,  Borough,  Hat  Manufacturer.' 

Lame,  Perinjfond  Co.,  Lawrence  Pountney  Place;   Coa- 

wan.  Off.  Ass. 
Smith,  J.,  Bristol,  Mci chant.    Crowfer  and  Mayneard,  Man-' 

sion  House  Place }  Smttk,  Bristol. 
Smith.  J.,  Walsall,  Stafford.  Factor.    White  and  Wkitmore, 

Lincoln's  Inn  ;   &iiiUik,  Walsall. 
Bayer,  W.,  Tosteth  Park,    near  Liv^'rpool,  Stone  Mason. 

Bradihaw,  Liverpool;  //o/me and  Co.,  New  Inn. 
Sandford,  J.*  Chorlton  Row,  Manchester,  Lancaster,  Shop- 
•  keeper.    Marrie,  Manchester;  AdlimgtontakdCo.,  Bed* 

ford  Row. 
Slack,  R.  W.,  Hanley,  Stalford,  Dealer  in  Drugs.       Clarke, 

BiekardB  and  Co,,  Lincoln's  1  nn  Fields ;   Besaeti,  Wol- 

verhampton. 
Sands,  R.,  sen..  Brewer  5)treet,  St.  Pancras,   Engraver  and 

Bookseller.    Costie,  Brewci  Street,  St.  I^ncras;    CUark, 

OS.  Ass. 
Smith,  P.,  Bexhill,  Sussex,  Wine  and  Spirit  Merchant,  && 


Green,  Off.  Ass.;  Miekael,  Red  Lion  Squares  Seriven, 
Hastings. 

8tapledo.n,  H..  St.  Leopard's  near  Hasttnga,  Snsatk,  Fish- 
monger. Lacy  and  Bridget,  King's  Arms  Yard,  Cole- 
man Street. 

Stanton,  J.,  Northampton,  Mercer  and  Draper.  Ktmeemt, 
Kins's  Bench  Walk,  Temple;  Cooke,  Northampton. 

Taylor.  K .  jun. ,  Liverpool,  Bookseller.  Ta§lor,  King  Street, 
CheajMide;  If'AalfKorr,  O.T.  Asa. 

fh«fn«  /„  •  SacKvitle  Streat,-  PlccadilV*  and  fi.  Robins, 
Titchboiim  Stivet,  Piccadilly,  Surgeons.  Aldridge^ 
Russell  Street,  Bloomsbury  ;  Green,  Off.  Ass. 

Tyler,  J.,  Blackman  Stteet,  Southwark.  Linen  Draper.  Jto- 
6i«so«,  Queen  Street  Place,  Cpper  Thames  Street ;  Lack- 
ingtom.  Off.  Ass. 

Taylor,  T..  Egham,  Surrey,  Tallow  Chandler.  Sooases. 
*  Great  Winchester  Street. 

Udall,  J.,  Islington,  Carpet  Warehouseman.  Messrs.  04- 
denhmw,  Islington  ;  Lackingtom,  Off.  Ass. 

Weston,  J. T.,  Parish  Street,  Horsleydnwn,  Southwark* Yam 
Spinner.'  Messrs.  Drew,  Bermondsey ;  Kiuhemer,  Oti 
Ass. 

WUliaras,  J.,   High   Street,   Newington,    Linen    Draper. 

Lloyd,  Crown  Court,  Cheapsidej  Ttrqnand,  Off.  Ass. 
Wilson,  C.  B..  Red  Lion  Square,  Scrivener.       Woodward^ 

Fumival's  Inn;  GruAom,  Off.  Ass. 
White.   C,   Nassau  Street,    Middlesex  HospiuL    Builder. 

Oadiden,  Fumival's  Inn :  Beteher,  Off.  4ss. 
Wildeboer.  A.,  Crutcbed  Friars,  Merchant.       Grooa^  Off. 

Ass. ;  Bnutom  abd  CH^eriom,  New  Broad  Street. 


LIST  OF  NEW  PUBLICATIONS. 


The  Law  and  Practice  of  Elections  for  Scot- 
land. By  C.  P.  P.  Wordsnrorth,  Esq.    Price  10«.  fiti. 

A  Supplement  to  a  Practical  Treatise  on  the 
Law  of  Patents  for  Inrentions,  with  Suggestions 
for  the  Improvement  of  the  Law,  and  an  Abstract 
of  tlie  Laws  in  Porce  in  America,  Spain,  Austria, 
Netherlands,  and  France.  By  R.  GodMm,  Esq. 
M.P.    Price  5«. 

Uniformity  of  Process  Act  in  Personal  Ac* 
tions,  &c.,  witli  the  General  Rules  of  the  Courts 
thereon.    By  W.  Tidd,  Esq.    Price  3«.  6d. 

Lord  Tenterden's  Acta,  including  tbeUmformtt/ 
of  Process  Act,  with  Introductory  ObservationB, 
aud  Notes.  By  A.  Hay  ward.  Esq.  of  the  Inner, 
Temple,  Barrister  at  Law.    Price  hs. 

Shelford's  Practical  Treatise  on  the  Law  con- 
cerning Lunatics,  &c.,  with  an  Appendix  of  ^e 
Statutes  of  England,  Irdand,  and  Scotland  reUting 
to  such  Persons,  and  Precedents  and  Bills  of  Costs. 
8ro.    Price  1/  8f. 

Atkinson's  (S.)  Essay  on  Marketable  Titles. 
8vo.    Price  1/.  4t. 

Jerris's  (J.)  Rules  of  all  the  Courts.  2d  edit. 
with  Notes.    Price  6s. 

Repi>rts  of  Cases  determined  in  the  King's 
Bench  Practice  Court.  Ky  Alfred  Septimus  Dow- 
ling,  Esq.  of  Gray's  Inn,  Barrister  at  Law.  Easter 
and  Trinity  Terms,  2  Will.  4>  Vol.  I.  Part  11. 
Price  11«. 

A  Collection  of  Statutes,  comprising  all  the 
Public  Acts,  Civil  and  Criminal,  Irish  and  Scotch, 
the  Acts,  relating  to  the  Colonies,  and  the  Metro-^ 
politan  Cemetery  Act,  passed  in  the  2  W.  d.  and 
2  and  3  W.  4 ;  with  Notes,  shewing  the  Alteration, 
made  in  the  Law.  By  A.  S.  Dowling,  Esq.  of 
Gray's  Inn^  Barrister  at  Law,    Price  l^. 


9^t  ftegul  0^hitv\^tv^ 


VotV. 


SATURDAY,  DECEMBER  1, 1832.       No.  CXII. 


•< 


Quod  nuigis  ad  MOt 


Pertlnet,  er  nescire  malutn  est,  agitamiu/* 

HOBAT. 


RBFORM  Iff  €HANCBRY  FRAGTICB. 


The  Lord  Chancellor's  Bill  for  the  improre- 
inent  of  the  adminUtxation  of  justice  in  the 
Coartof  Chancery*»  may  be  said  to  aim  at 
the  greater  grievances  of  the  present  system. 
It  is  not  perfect^  even  if  designed  to  assail 
them  only:  for  example,  the  Six  Clerks' 
Office  remaina  untouched.  Our  object  at 
present,  however^  k  to  direct  the  attention 
of  those  who  are  engaged  in  framing  these 
legislative  measures,  to  soiae  practical  tn- 
comfeniencies,  which  we  think  need  only  be 
stated,  to  insure  their  removal.  Perhaps 
some  of  them  the  Lord  Chancellor  may 
already  possess  the  power  of  altering. 

1st.  The  answens  of  defendants  residing 
in  or  near  London,  should  be  sworn  before 
the  officer  of  the  Court  with  whom  they  are 
filed.  Hiis,  at  present,  is  the  Six  Clerk  to 
whose  divisibn  the  answer  may  belong. 

Nothing  can  be  more  inconvenient 
or  injudicious  than  the  present  method, 
althoi4^  ^^  muflt  be  acknowledged  the 
present  is  a  gteat  improvement  upon 
the  ancient  practice.  Before  the  Idth  of 
Charles  the  2d,  answers  in  Chancery  were 
sworn  before  any  of  the  Masters,  at  any  of 
their  houses  or  chambers ;  so  that,  as  the 
act  recites,  "  Through  the  difficulty  of  find* 
iagsuch  answers,  wkh  what  Master  they 
were  left,  or  through  the  Master's  absence 
at  such  time  as  they  were  called  for,  it  fre- 
ipiedtly  happened  that  persons  conceived  to 


^  d«!tf  vol.  4,  pp.  343  and  369. 
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be  in  contempt,  were  exposed  to  much 
tronUe  and  charge.*' 

The  present  course,  though  not  liable  to 
ttke  SQihe  objection,  is  anything  but  satis- 
factory. The  answer  must  be  sworn  during 
a  very  limited  number  of  hours;  at  certain 
periods  of  the  year  from  eleven  till  one,  at 
others  from  ten  tiHtwo,  andfrom  six  till  eight. 
These  hours  are  inconvenient.  According  te 
13  Car.  2.  st.  1,  the  office  was  to  be  kept 
open  from  seven  in  the  morning  till  twelvd 
at  neon;  and  from  two  tiU  six  in  the  after-* 
noon;  The  most  convenient  arrangement 
now  would  be  from  ten  till  four.  Then  tiie 
answer,  when  sworn,  is  left  at  the  public 
office,  where  it  remuns  until  fetched  by  one 
of  the  clerks  of  the  Clerk  in  Court.  It  may 
be  a  considerable  period  before  it  is  re- 
moved, and  there  is  the  danger  of  injury  or 
alteration  before  and  dining  its  remo^.  It 
may  be  true,  that  few,  if  any,  instances 
of  mischief  have  occurred ;  but  the  proba- 
bility of  them  ought  to  be  prevented. 

It-is  singular,  that  the  new  Bill  proposes 
to  repeal  this  act  of  13  Ch.  2,  by  which 
the  public  office  was  appointed,  and  offers 
nothing  in  substitution.  We  presume, 
tiierefore,  some  other  Bill  is  in  contempla« 
tion,  which  will  supply  the  defect. 

2d.  For  the  same  reasons,  all  town  afi* 
davits  should  be  sworn  at  the  office  where 
they  are  required  to  be  filed.  Here  the 
precaution  of  depositing  the  affidavit  at  the 
public  office,  to  be  taken  away  by  the  clerk 
of  the  affidavit-office,  is  not  resorted  to ; 
so  that  the  practice  in  the  two  cases  is  in- 
consistent. It  is  a  waste  of  time,  without 
any  excuse,  to  compel  the  practitioner    to 
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fp  to  two  Acparate  offices  at  some  dis- 
tance from  each  otlier,  to  perform  that 
which  might  be  done  at  one ;  and  as  the 
affidavits,  when  sworn  before  the  Master,  are 
delivered  to  the  deponent,  or  the  solicitor's 
clerk,  an  opportunity  is  affisrded  of  making 
alterations  m  tl(e  document  before  it  is  put 
on  tlie  file  of  the  Court.  It  is  to  the  credit 
of  the  parties,  that  the  confidence  reposed 
in  them  is  not  abused;  but  if  this  be  a  suf- 
ficient reason  for  abandoning  all  precau- 
tiens,  it  may  as  well  be  Carried  a  little  far- 
ther, and  leave  the  affidavits  in  the  custody 
of  the  solicitor,  and  make  him  answerable 
for  delivering  a  correct  copy  to  his  opponent. 
If  there  is  to  be  the  expense  of  a  record 
office,  let  it  be  efficiently  conducted,  and 
rules  established  which  will  prevent  the 
possibility  of  mal-practice. 

Again,  the  time  of  the  Master,  now  de- 
voted to  the  daily  occupation  of  hearii^ 
the  oath  administered,  and  signing  his  name 
to  the  jurat,  might  be  saved  to  the  public, 
and  the  oon^lamt  of  delay  in  the  Masters' 
offices  in  some  degree  removed. 

8d.  Answers,  as  well  as  affidavits,  in  the 
country^  might  be  sworn  before  the  Mas- 
ters Extraordinary,  and  transmitted  by  them 
throygh  the  post-office  to  the  Clerk  in 
Court,  in  the  manner  long  ago  pointed  out 
by  a  correspondent.*' 

4th.  Itwould  be  of  great  advantage  also,  if 
proper  officers  were  appointed  exclusively  to 
attend  to  the  taxation^  of  costs.  Some  of 
the  present  Clerks  in  Court  who  have  had 
the  greatest  experience  in  such  matters, 
would  be  the  most  fit  persons  to  be  appointed. 
The  time  of  the  Masters  and  their  principal 
clerks,  now  considerably  occupied  in  tax- 
ations, ^ould  then  be  devoted  to  the  gene- 
ral business  of  the  office. 

We  have  received  some  other  suggestions 
for  the  improvement  of  the  Chancery  offices, 
which  we  shall  take  another  opportunity  to 
introduce.  The  preceding  hints  are  enti- 
tled, we  think,  to  serious  consideration. 


CHANGES  IN  THE  LAW  DURING 
THE  LAST  SESSION  OF  PARUA- 
MENT,  1831—1832. 

No.  vn. 


STAGE  CAKaiAGBS,    AND  HIRE  07  nOHSXS. 

2  &  3  W.  4,  c.  120. 

This  Act,  which  received  the  royal  assent 
on  the  last  day  of  the  session,  1 6th  Aug. 

^  See  vol.  I,p4  26# 


1882,  came  into  operation  on  the  lltii  Oc- 
tober, so  far  as  relates  to  stage  carriages, 
and  matters  connected  with  them.  As  to 
horses,  and  licences  for  letting  them,  it  comes 
into  operation  on  the  1st  Feb.  1833. 

The  following  pr6visions  are  of  a  gene- 
ral nature,  and  may  therefore  be  first  no- 
ticed:— 

The  distinctiops  are  removed  in  the 
axhount  of  duties  as  to  stage  carnages  of 
different  kind,  and  as  to  passengers  tra- 
velling in  or  outside^  By  50  Geo.  3.  c 
48.  $  2.  and  55  G.  3.  c.  185,  chH- 
dren  in  the  lap  were  not  counted,  llie 
35  th  section  of  the  present  statute  re-enacts 
those  provisions,  and  provides  that  one  child 
under  seven  years  shall  not  be  counted, 
thou^  not  in  the  lap.  If  there  aee  two, " 
they  axe  reckoned  equal  to  one  paasenger, 
and  so  on  in  proportion. 

It  is  presumed,  that  should  there  be 
three  children  of  the  description  here  in- 
tended, they  will  be  counted  Cub  one  passen- 
ger only,  and  that  the  same  calculation  wiU 
prevail  with  any  other  odd  number,  as  two 
for  five,  three  for  seven,  &c. 

The  definition  of  a  stage  carriage,  as  em- 
ployed in  the  Act,  is  thus  simplified  :  that  in 
all  proceedings  at  law  or  otherwise,  it  shall 
be  sufficient  to  describe  any  carriage,  &c. 
by  the  term  "  stage-carriage,"  without  far- 
ther or  otherwise  describing  the  same.  Pro- 
vided, that  this  shall  not  extend  to  any  car- 
riage used  upon  any  railway,  nor  to  any 
steam  carriage,  or  otherwise  than  by  animal 
power. 

Thefollowing  clauses  are  of  general  impor- 
tance to  travellers,  and  we  give  them  fully  : 

Where  no  outside  passenger  or  luggage  is 
allowed, — No  outside  passenger,  nor  any 
luggage  shall  be  carried  on  the  top  of  a 
stage-carriage,  the  top  of  which  shall  be 
more  than  eight  feet  nine  inches  from  the 
ground,  or  Uie  bearing  of  which  on  the 
ground  shall  be  less  than  four  feet  six  inches 
from  the  centre  of  the  back  of  the  left  or 
near  wheel.     $  37. 

Limitation  of  outside  passengers. — Any 
licensed  stage-carriage  with  four  wheels  or 
more,  the  top  of  which  shall  not  be  more 
tlian  eight  feet  nine  inches  from  the  ground, 
and  the  bearing  of  which  on  the  grotmd 
shall  not  be  less  than  four  feet  six  inches 
from  the  centre  of  the  track  of  the  right 
wheel  to  the  centre  of  the  track  of  the  left 
or  near  wheel,  and  drawn  by  not  less  than 
four  horses,  may  carry  ten  outside  pas- 
sengers. When  drawn  by  two  or  three 
horses,  and  licensed  to  earry  four  in- 
side, may  cany  six  outside.  .WiuBii  licensed 
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toearty^  inside,  may  6|yrry  teyeii  outside, 
«ufai8iT9  of  the  driyer  and  conductor  or 
gnsid.  $38« 

Distribfawn  of  mUside  panengers. — One 
only  may  sit  widi  the  drifer;  three  on  the 
front  of  the  roof;  three  on  the  back  of  the 
roof;  andtheremamder/ifmbtethaniseyen, 
OB  a  safe  seat  on  the  hind  part.  $  39. 

If  the  seats  on  the  roof  are  not  less  than 
fire  feet  in  length,  and  if  there  be  no  lugf- 
gsge  on  the  top  exceeding  nine  feet  nine 
mdies  from  the  ground,  measnring  to  the 
highest  point  of  any  part  of  the  lugg^age, 
and  if  the  top  of  tiie  boot  behind  be  not 
aore  than  six  feet  from  the  ground,  two 
§Uitimmi  outside  paeeengere  are  allowed, 
ibor  sHtiiig  in  front,  and  four  behind.  §  40. 

Am  f  higgage. — A  separate  division  is  to 
be  railed  off  on  the  tooi,  $  42.  No  luggage 
to  be  higher  than  ten  feet  nine  on  four-horse 
carriages,  and  ten  feet  three  on  two-horse 
curiages.  $  43.  No  person  to  stt  on  the 
kggage.  §44. 

The  penalty  for  breach  of  any  of  tliese 
regulations  is  £5. 

Hirimg  Horses, — Persons  ^using  hired 
hones,  shall  deliver  the  tickets  at  the  first 
toD-gate,  and  receive  check  tickets,  which 
shall  be  shewn  at  other  gates  when  re- 
quired. §  64.  Penalty  £10,  by  §  ^6,  for 
neglecting  to  deliver  tickets,  or  falsely  al- 
leging horses  to  be  their  own. 

Limtaikm  of  actions  under  the  act. — Ac- 
tions brought  for  any  thing  done  under 
the  act  must  be  local,  and  brought  within 
three  calendar  months  after  the  fact.  One 
aunth's  notice  to  be  previously  given. 
Amends  may  be  tendered.  §  110. 

Hie  Ucenees  will  in  future  expire  the  fiiBt 
Monday  in  October,  instead  of  the  81st 
July,  as  heretofore. 
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TITLE   DBED9. 

Hie  mle,  both  of  law  and  equity  is,  that 
titt  owner  in  fee  of  the  knd  Is  entitled  to  the 
tide  deeds  %  and  it  would  seem,  from  the  case 
we  are  about  to  quote,  that  he  will  be  com- 
dered  so  entitled,  although  he  has  been  guilty 
•f  any  degree  of  negligence  which  does  not 
aaiount  to  fraud,  and  against  a  mortgagee. 
Bat  the  Court  will  not  order  the  d^rery  of 
the  deeds  to  be  made  to  8  termor,  however 


long  his  term  may  be.    99^(fman  v.  ff^estiand, 
1  Yo.  &  Jer.  117. 

Trover  for  title  deeds. — ^Bca,  not  f^mkj. 

At  the  trial  before  Lord  Tenierden,  C.  J., 
at  the  Middlesex  sittings  after  Trinity  Term, 
1830,  a  verdict  was  found  for  the  plaintifT,  sub* 

{'ect  to  the  opinion  of  this  Court,  on  the  foI« 
owine  case :  In  1803,  the  estate  to  which  the' 
.title  (feeds  related,  was  duly  conveyed  by  Jamesi 
Brograve  to  William  Hamngton  and  lus  heirs, 
for  a  sum  of  money,  which  was  pud,  and  the 
purchaser  had  possession.  He  conveyed  it,  in 
1812,  to  his  nephew  Andrew  Harrington,  by 
whom,  in  1826,  it  was  sold  for  451.,  and  duly 
conveyed  to  the  plaintiff,  who  was  lawfully' 
seised  of  the  estate  when  this  action  was 
brought.  At  the  time  of  the  conveyance,  in' 
1803,  Brograve  refused  to  deliver  up  the  title' 
deeds,  alleging  a  claim  in  respect  of  certain 
quit-rents  due  upon  the  estate  to  the  lord 
of  the  manor;  but  this  cbum  was  aftenvards 
satisfied  (in  1 812),  and  it  was  admitted,  in  ar- 
guing the  case,  that  Brograve  had  no  right  to 
the  deeds  as  against  the  plaintiff.  In  1824,  - 
A.  H.,  the  then  possessor  of  the  estate,  sued 
Brograve  in  trover  for  the  deeds,  (which  had 
been  before  demanded  and  refused)  and  ob<* 
tuned  a  verdict  for  100/.,  to  be  reduced  to  one 
shilling,  on  ddivery  of  the  deeds.  Final  judg* 
ment  was  signed,  and  aJI./h.  issued ;  but  Bro- 
grave absconded,  and  the  writ  was  not  exe- 
cuted, nor  the  deeds  delivered ;  and  the  judg^ 
ment  was  not  docqueted  till  1827.  la  Septem- 
ber, 1825,  Bromve  mortrafed  the  estate  to* 
the  defendant  Price  for  30^,  and  deported 
the  title  deeds  with  him.  Hie  plaintiff  having 
learned,  in  October,  1829,  that  the  deeds  were 
in  the  hands  of  Price  and  the  other  defendant, 
applied  to  have  them  delivered  up ;  but  the  de- 
fendants refused.  Price  claimiiqc  a  right  te^ 
detain  them  as  a  security  for  the  money  ad^ 
vanced  by  him  to  Brograve. 

A>//y,  for  the  pluntiff.-^Tbe  plainfiff  ie  e» 
titled  to  these  deeds  on  the  principle  of  )awr 
that  the  right  to  the  estate  carries  with  it  the 
right  to  the  title  deeds.  Nothing  has  occurred 
to  divest  his  right  or  confer  any  title  upon  the 
defendants.  Hooper  v.  Rams6otfom,  6  Tauntr; 
1 2,  is  exactly  in  .pK>int.  The  judgment  againat 
Bromve  was  not  docqueted ;  but  that  makea 
no  (Sfference,  for  Brograve  would  still  have 
had  no  title,  if  no  action  liad  ever  been  brought. 
A^in,  it  may  be  sidd  the  plaintiff  has  been 
guilty  of  negligence;  but  how  can  that  alter 
the  property  in  these  deeds  ?  He  might  rea- 
sonanly  be  unwilling  to  sue  Brograve  for  the 
title  deeds  of  a  property  of  such  small  value. 
And  if  the  plaintiff  was  negligent,  the  defend- 
ant Price  was  equally  so. 

Campbell,  contrh. — No  doubt,  as  between 
the  vendor  and  vendee,  the  title  deeds  follow 
the  title  to  the  land ;  Imt  if  the  purchaser  hat 
allowed  the  vendor  to  retain  them,  and  thua 
to  commit  a^  fraud  upon  an  innocent  party, 
he  cannot  maiiUaln  an  action  for  the  recovery. 
It  may  be  said  these  deeds  are  of  no  value  to 
the  defendant,  since  he  cannot  get  the  land : 
but  that  is  not  so;  if  he  ean  dncover  aa  ouW 
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rfiCMfDOkmenda  that  the  punlshinent  aheuld  be 
/ormtclabh  t  tliat  the  upprehcnsion  of  it  should 
operate  as  much  as  pobsible  to  deter  from 
erime^  and  thus  prevent  the  necessity  of  its 
actual  infliction. 

'  Secondly ;  it  should  be  Avnitfii^f— occaAioning 
as  little  as  possible  of  useless  suffering. 

Thirdly ;  It  should  be  anrectivt,  or  at  least 
not  corrupting,  tending  to  produce  in  the 
criminal  if  spared,  and  in  others,  either  a  moral 
improvement,  or,  at  least,  as  little  as  possible 
of  moral  debasement. 

Lasth ;    It  should  be  cheap. 

Dr.  whately  then  recommenda  the  adoption 
of  confinement  in  nenitentiaries,wiUihard  labor 
and  partial  solitude,  in  lieu  of  transportation. 
In  the  management  of  these  establishments,  he 
suggests  that  convicts  should  not  be  allowed 
unrestricted  intercourse  when  unemployed. 
The  pleasures  of  society  amongst  convicts — 
besides  diminishing  the  effects  of  punishment 
most  to  those  where  it  Is  most  wanted,  viz.  to 
tJiose  who  have  been  accustomed  to  bad  com- 
pany— can  scarcely  ever  fail  to  have  a  veiy 
corrupting  e&ect 

Such  criminals  as  are  sentenced  to  hard 
labor,  ought  to  perform  a  certain  amount  qf 
vork  I  compelling  them  to  a  certain  moderate 
quantity  of  daily  labor,  but  permitting  them  to 
exceed  this  as  much  as  they  please,  and  thus  to 
shorten  the  term  of  their  imprisonment  by 
accomplishing  the  task  in  a  less  time  than  that 
to  which  they  had  been  sentenced  ^  Allow 
them  also,  for  a  certain  portion  of  their  work, 

Syment  in  money,  not  to  be  expended  during 
eir  continuance  in  prison,  but  to  be  paid 
over  to  them  at  their  discharge ;  so  that  they 
should  never  be  turned  loose  upon  the  world 
entirely  destitute.  The  object  in  this  is  to^ 
superadd  to  the  habit  of  kbor  an  association, 
not  merely  of  the  ideas  of  disgrace  and  coercion 
with  crime,  but  also  of  freedom  and  independ- 
ance  with  that  of  labor. 

The  kind  of  labor  should  be  profitable  enough 
to  go^  some  very  consideralde  way  towards 
dd'raying  the  expense  of  maintenance  i  but 
this  is  of  less  consequence  than  the  moral  im- 
provement of  the  offenders;  still  more,  the 
prevention  of  crime  by  the  apprehension  of 
punishment. 

It  shculd  be  such  kinds  of  labor  as  the  con- 
vict might  resort  to  after  his  discharge,  as  a 
means  of  maintenance ;  and  with  this  view,  to 
be  carried  on  without  the  aid  of  much  ma- 
chinery. In  this  respect,  the  tread-mill  is  less 
eligible  than  many  others,  though  it  has  great 
advantages.  Recourse  might  be  had  to  some 
of  the  less  artificial,  rude,  laborious  operations 
of  husbandrv — such  as  trenching,  stone-pick- 
ing. &c.  This  would  require  a  larger  number 
of  such  overseers  as  could  be  reued  on  for 
vigihiuce  and  firmness,  to  prevent  the  escape  <^ 
the  convicts;  but  there  are  sufficient  advantages 
to  make  this  plan  well  desening  a  trial.  In 
particular,  it  would  afford  great  facilities  for 
the  adoption  of  task  work. 

A  strict  enforcement  of  cleanlinesss   and 
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ventilation,  and  also  of  ouietnettB^  «c4erj  and 
decency,  should  I»e  aimea  at  in  every  peniten- 
tiary, as  having  the  double  advantage  of  not 
only  saving  from  unnecessary  suffering  those 
who,  generally  speaking,  will  be  of  tne  lesa 
atrocious  class  of  crimmak,  but  also  as  even 
adding  wholesome  terror  to  the  punishment,  in 
the  eyes  of  all  those  whom  it  is  most  important 
to  deter. 


REMARKABLE  TRIALS. 
No.  XVIIL 


HAJOE  GXOnoK  STRANGWATSS'  OABB  TOM 
ASSASSINATION,   1657. 

Major  Strangwayes  was  the  son  of  a  gentle- 
man of  ancient  ramily  in  Dorsetshire,  and  ob- 
tained his  rank  in  the  seryice  of  Charles  I.  On 
his  father's  death  he  was  left  in  possession  of  a 
farm,  which  his  sister,  a  maiden  lady,  named 
Mabellah,  stocked  at  her  own  cost,  and  gave 
him  a  bond.  The  migor  presumed  he  shoum  be 
her  heir,  but,  all  of  a  sudden,  she  formed  an  at- 
tachment to  a  Mr.  Fussel,  a  gentleman  much 
esteemed  at  Blandford,  and  ofgreat  repute  for 
his  legal  abilities.  A  quarrel  ensued  oetwecn 
the  brother  and  sister;  the  former  widi  Mtter 
imprecations  threatening  he  would  certainly  be 
the  death  of  Mr.  FusmI  if  ever  she  married 
him. 

These  fiamily  quarrels  soon  occasioned  % 
separation  between  this  unhappy  brother  and 
sister;  and  the  rupture  stifl  increased  by 
mutual  complaints  between  them.  She  pre- 
tended, that  he  unjustly  detained  from  her  much 
of  the  stock  of  the  farm,  which,  either  by  her 
fether*s  will,  or  her  own  purchase,  was  lawfully 
hers ;  at  the  same  time  sne  denied  that  ever  she 
sealed  the  afore-mentioned  bond,  insinnatiiu^ 
that  it  was  only  a  forgery  of  her  brother^ 
The  major,  on  the  other  nand,  cried  out  as 
loudly  against  his  sister,  accusing  her  with  no- 
thing less  than  a  design  to  defraud  him  of  part 
of  his  estate,  besides  the  money  due  by  the 
bond.  These  were  the  differences,  vi^ch  first 
fomented  a  rage  that  was  not  to  be  quenched 
but  by  blood. 

Soon  after  their  parting,  Mrs.  Mabellah  and 
Mr.  Fussel  were  married,  and  the  grierances 
between  the  brother  and  sister  commenced  a 
law  suit;  for  the  prosecution  of  which,  as  well 
as  for  the  carrying  on  of  several  odier  cauaes 
which  he  was  emmoyed  in,  he  being  a  man  of 

great  business,  Mr.  Fussel  was  come  up  to 
ondon,  it  being  Hilary  term,  at  the  unhimpy 
time  when  he  lust  his  life,  in  the  foUowmg* 
manner : — 

Mr.  Fussel  lodged  up  one  pair  of  stdra,  at 
the  sign  of  the  George  and  Hatf-Moon,  three 
doors  from  the  Palsgrave's  Head  Tavern,  with- 
out Temple-Bar,  opposite  to  a  pewterer*s  shopu 
He  came  in  one  evening  between  nine  andtei^ 
and  retired  to  his  study,  which  fronted  1^ 
street,  sitting  behind  a  desk,  with  his  face 
towards  the  window,  the  curtiuns  being  so  near 
drawn,  that  there  was  but  just  room  enough  left 
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to  (Blceni  ^Im.  fhUds  tnimtier  fie  iiad  not  sat 
above  a  quarter  of  an  honr,  before  two  bullets 
shot  from  a  carbine,  struck  him,  the  one 
throng  the  forehead,  and  the  other  in  about 
his  mouth;  a  third btdlfet,  or  slug,  stuck  in  the 
lower  part  of  the  timber  of  the  window,  and 
the  passage,  by  which  the  two  former  entered/ 
was  se  narrow,  that  little  less  than  an  inch 
oyer  or  under  had  obstructed  their  passage. 

He  dropped  down  upon  his  desk  without  so 
much  as  a  groan ;  so  thflt  his  clerk,  who  was  in 
the  room  at  the  same  time,  did  not  at  first 
^prehend  any  thing  of  what  was  done ;  till  at 
mt  perceiving  him  lean  his  head,  and  knowing 
him  not  apt  to  fall  asleep  as  he  wrote,  he 
imagined  something  more  than  ordinary  was 
the  matter.  Upon  this  he  4rewnear,  to  be 
satisfied,  when  he  was  suddenly  struck  with 
such  horror  and  amazement  at  the  uneicpected 
sight  of ^  blood,  that«  for  the  present,  he  was 
utterly  incapable  of  action.  As  soon  as  he 
had  recollected  himself,  he  called  up  some  of 
the  family,  by  whose  assistance  he  discovered 
what  an  unhappy  accident  had  bereaved  him  of 
his  master.  Instantly  they  all  ran  down  into  the 
street,,  but  could  see  nothing  that  might  give 
them  the  least  ii^formation,  every  thing  appear- 
ing, as  thev  conceived,  more  silent  and  still 
tLin  i&  usual  at  Uiat  time  of  night,  in  the  public 
Darts  of  the  city.  Officers  were  sent  for,  and 
!^Ir.  Fussel's  son  (for  he  had  been  married 
before)  was  acquainted  with  the  melancholy 
news ;  who  immediately  made  use  of  all  the 
means  he  could  think  of  to  discover  the  authors 
of  this  horrid  fact. 

Several  places  were  searched  in  vain;  and  a 
barber,  who  lodged  in  the  same  house  with 
Mr.  Fussel,  was  apprehended  on  suspicion,  he 
having  been  absent  at  the  time  when  the  deed 
Has  jperpetrated. 

miile  thev  were  considering  what  could  in- 
duce any  bouy  to  such  an  action,  young  Fussel 
called  to  mind  those  irreconcileable  quarrels 
which  had  for  some  time  subsisted  between  his 
father  and  his  uncle  Strangwa^es ;  and  there- 
upon proposed  the  apprehendmg  him  to  the 
officers^  which  motion,  they,  in  general,  ap- 
proved of^ 

They  proceeded  to  put  it  in  execution,  and 
between  two  and  three  in  the  morning,  the 
Major  was  apprehended  in  his  bed,  at  his  lodg- 
ings, over-aj^nst  Ivy-bridge  in  the  Strand,  at 
the  house  oi  one  Mr  Pym,  a  tailor,  next  door 
to  the  Black-Bull-inn,  which  is  now  Bull  Inn 
Court. 

Being  in  the  custody  of  the  officers,  he  was 
had  berore  Justice  Blake,  before  whom  he  de- 
nied the  fact,  with  an  undaunted  confidence. 
However,  as  there  was  so  much  room  for  sus- 
picion, the  justice  committed  him  to  Newgate, 
where  remaining  till  next  morning,  he  was 
then  conveyed  to  the  place  where  Mr.  Fussel's 
body  was.  When  he  came  there,  he  was  com- 
manded to  take  his  dead  brother-in-law  by  the 
hand,  and  touch  his  wounds  before  the  coro- 
ner's inquest,  a  method  mightily  relied  on  by 
the  defenders  of  sympathy. 

But  there  having  been  nothing  discovered  by 
this  experiment,  he  was   remanded  back  to 


prison,  andlfce  iury  proceeded  in  their  Inauiry, 
though  with  little  hopes  of  satisfaction.  Seve- 
ral  ways  were  propounded  by  the  foreman,  for 
the  detection  of  the  murderer ;  one  of  which 
was,  that  all  the  gunsmiths  in  London,  and 
the  adjacent  places,  should  be  examined  what 
guns  they  had  either  lent  or  sold  that  day 
This,  in  the  opinion  of  most  of  the  jurymen, 
was  an  impracticable  task :  and  one  Mr.  Hol- 
loway,  a  gunsmith  in  the  Strand,  who  Was  one 
of  the  number,  told  them  all,  that  the  men  of 
his  profession  were  so  numerous,  that  he 
thought  it  next  to  impossible  for  them  to  make 
such  an  enquiry  without  missing  many  |  that, . 
for  his  own  part,  he  had  that  day  lent  a  car- 
bine, and  did  not  question  but  several  of  the 
trade  did  the  same  every  day  that  passed.  This 
saying  of  Mr.  Holloway's  was  presently  taken 
hold  of  b^  the  foreman,  who  desired  him,  for 
the  satisfaction  of  them  all,  to  declare  whom 
he  had  lent  the  said  piece  to:  Mr.  Holloway, 
after  some  small  recoUection,  answered,  to 
one  Mr.  Thompson,  in  Long-Acre,  who  had 
formerly  been  a  major  in  the  king's  army,  and 
was  now  married  to  a  daughter  of  Sir  James 
Aston.  Upon  this,  a  speedy  searcth  was  made 
after  Major  Thompson,  who  being  abroad,  hi» 
wife  was  taken  into  custody,  and  detained  a* 
prisoner,  till  her  husband  should  be  produced, 
though  she  cleared  herself  very  handsomely 
from  having  any  knowledge  of  borromng,  or 
even  seeing  any  such  thing  as  a  gun. 

Mr.  Thompson  was  that  morning  gone  into 
the  country,  on  some  urgent  occasion :  but  on 
the  first  news  of  his  ^vife's  confinement,  he 
returned  hastily  to  London,  where,  being  ex-* 
amined  before  a  justice  of  the  peace,  he  con- 
fessed that  he  had  borrowed  a  carbine  of  Mr. 
Holloway,  at  the  time  mentioned,  for  the  use 
of  Major  Strangwayes,  who  told  him,  that  all. 
he  intended  to  do  with  it  was  to  kill  a  deer; 
and  that  having  loaded  it  with  a  brace  of  bullets 
and  a  slug,  he  delivered  it  to  the  said  Major 
Strangwayes,  in  St.  Clement's  church-yard, 
between  the  hours  of  seven  and  eight  ^t  night. 

This  was  all  the  certain  intelligence  they 
could  get  of  what  passed  before  the  firing  of 
the  gun.  Who  did  the  desperate  deed  was 
never  known ;  for  Mr.  Strang^vayes  carried 
that  great  secret  ynth  him  to  the  grave,  refus- 
ing to  confess  any  thing  before  man,  and 
reserving  this  discovery  fSr  the  general  assize 
hereafter,  when  the  inmost  recesses  of  men's 
hearts  shall  be  laid  open.  Thus  much  farther 
they  learned  of  Major  Thompson,  that  between 
the  hours  of  ten  and  eleven.  Major  Strang- 
wayes brought  back  the  ^n  to  his  house,  left 
it,  and  retired  to  his  lodging. 

These  circumstances  were  enough  to  in- 
crease the  suspicion  of  the  inquisitive  jury, 
and  when  they  were  told  to  Mr.  Strangwayes, 
he  seemed  to  be  struck  with  terror,  so  that 
he  continued  some  moments  in  profound 
silence;  afterwards  he  acknowledged  m  a  very 
pathetic  manner,  that  the  immeoiatc  hand  of 
God  was  in  the  afiair,  for  nothing  less  could 
have  brought  about  such  a  wonderful  detection. 
He  farther  owned,  that  the  night  the  murder 
was  committed,  he  left  one  at  his  quarters  ta 
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per90Jialekim»  wkom  betook  cacetoiatrodace 

about  8eTca  in  tbe  eveninK*  wbile  tbe  people 
of  the  bouse  were  employed  in  their  necessary 
a0air8,  and  not  at  leisure  to  take  any  notice  of 
bis  actions.  This  friend,  be  said,  walked  about- 
tbe  chamber  so  as  to  be  beard  of  all  the  family, 
which  occauoned  them  to  give  a  wrong  depo- 
sition, concerning  his  being  at  home,  when  he 
Was  examined  before  tbe  magistrate.  He 
a^ded,  that  when  the  fiict  was  committed  (by 
whom,  as  we  have  observed  already,  he  would 
never  confess)  he  returned  to  his  lodging,  found 
means  to  disdiarge  bis  friend*  then  hastened  to 
bed,  and  lay  there  till  he  was  apprehended,  at 
three  in  the  morning. 

His  trial  came  on  at  the  Old  Baiky,  when  he 
refused  to  plead  to  the  indictment,  in  order 
that  be  might  preserve  his  estate  from  forfeiture. 
Notwithstanding  tbe  exhortations  of  tbe  Judge, 
be  persisted  in  bis  determination ;  only  affirm- 
ing, that  whoever  fired  the  gun.  It  was  done 
by  his  direction.  He  was  sentenced  to  be 
pressed  to  death,  and  was  executed  accord- 
ingly. 
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OBJECTIONABLE  FORM  OF  OFHCE 
COPIES  OF  CHANCERY  PROCEED- 
INGS. 


To  the  Editor  of  the  Legal  Ohteruer, 

Sir, 
'  OB8ERVB  that  you  frequently  notice  the- 
smaller  as  well  as  larger  inconveniences  in 
tbe  practice  of  the  law.  I  trusty  therefore, 
{be  following  remarks  will  not  be  deem^  be- 
neath your  consideration. 

It  would  be  a  considerable  convenience,  if 
tbe  office  copies  of  answers,  depositioits,  affida- 
vits,  &c.,  instead  of  bein^  copied  in  the  scram- 
Idling  and  slovenly  way  m  which  they  are,  of 
oue^olio  per  page^  were  written  neatly  in  the 
ordmarv  form  of  a  brief,  so  that  they  might 
be  read  immediately  by  tbe  solicitor  with 
tome  degree  of  facibtv.  He  is  now  obliged 
to  wait  until  they^  have  been  transfeired — ^I  may 
aay  translated — ^into  a  more  intelligible  and 
collected  form. 

At  the  time  there  was  an  impost  upon  every 
seventy-two  or  ninety  words  which  were  put 
on  the  records  of  a  court  of  justice,  there  might 
be  some  excuse  (though  I  suspect  a  very  bad 
one)  for  spoiling  a  sheet  of  paper,  by  distribut- 
ing a  few  words  over  it,  for  the  purpose  of 
affixing  a  four-penny  stamp ;  but  as  we  are 
relieved  from  the  fiscal,  let  us  now  be  delivered 
firom  tbe  other  grievance. 

But  then  it  may  be  siud,  the  amount  of  the 
charge  for  an  onice  copy  is  regulated  by  the 
number  of  folios ;  and  to  put  one  folio  on  a 
sheet  of  uaper  is  a  convenient  mode  of  ascer- 
taining the  length  of  the  whole  document. 
Surely,  this  is  a  clurasy  process  of  arithmetic; 
and,  calculating  the  time  of  folding  the  paper, 
and  changing  interminablv  one  sheet  for  an- 
qther,  it  woiud  be  more  advantageous  both  to 
the  jibor  scribbler  and  the  fee-taker,  if  vhey 


were  paid  bydKimfli  aiwiberof  «ardp«tiw 
ten,  ustead  of  the  expensive  luid  cumfairDiifl 
measurement  by  quires  of  paper. 

In  the  Common  X«aw  Coinis  the  practice,  in 
general,  is  otheiwise,  except  in  th«  office  very 
appropriately  called  the  Ckrk  of  the  Papetrtl 
**  Pvpen,"  mdeed— 4Mit  where  is  4ie  Iaw*  or 
the  eommon  sensed 
I  am«  Sir, 

Your  faithful  servant, 

B. 
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LORD  TBNTKRDEt^. 


To  the  Edit^  of  the  Legd  Observer. 

Sir, 
The  antbenticity  of  the  information  eoo^eyed 
by  vonr  Journal  constitutos  its  greatest  value ; 
ana  any  error  in  facts  should  be  immediately 
corrected.  It  is  with  a  view  to-  such  correc- 
tion that  I  beg  to  call  to  your  notice,  two  mis- 
takes in  your  recent  notice  of  tbe  late  Lord 
Tenterden. 

You  state  that  **  on  tbe  denth  of  Lord  Ellen- 
lK>rough,  L.  C.  J.,  be  (Lord  Tenterden)  was 
considered  to  be  the  best  successor  that  could 
be  found  to  that  eminent  Judge."  Lord  Ten- 
terden (then  Mr.  Justice  Abbott)  succeeded  to 
his  higfb  office  on  tbe  retirement  of  Lord  EU 
lenborougb,  (see  *2  Bam.  and  Aid.  L)  who 
lived  some  months  after  the  appointment. 

You  are  also  wrone  iii  stating  that  Lorl 
Tenterden  "  undertooK  the  princinal  situation 
in  tbe  late  commission  at  Bristol,"  and  that 
"  be  was  observed  to  be  ill  at  tbe  close  of  the 
first  day ;  on  the  second  bis  illuess  increased, 
and  he  was  soon  afterwards  conveyed  to  Lon- 
don." Ix)rd  Tenterden  presided  two  or  three 
days  on  the  late  trial  at  bar  at  Westminster,  on 
the  prosecution  of  the  Bristol  ma^or,  and  there 
is  no  doubt  the  fatigue  attending  that  duty 
hastened  the  termination  of  bis  valuable  life. 
I  am,  Sir, 

Your  most  obedient  servant, 

T. 


SUPERIOR  COURTS. 


HalU  Court. 

rows  a. — SBTTtBMBNT. 

J  mttrrMge  eettiement  kamng  empoufered-the 
survivor  of  the  husOand  ^nd  t^fe  tg  motMi 
to  the  children  nfthe  merriage,  tma  m  sfe- 
/€«//  qf  tifffvintment  then  to  the  children 
as  tenants  in  common  g  and  there  hmng 
two  children  of  the  nmrriege,  a  som  end  a 
daughter,  one  of  them,  the  daughter^  on 
her  narriuge,  eettied  her  interests*  lifter- 
fcards^  the  survivor^  mi  Jthejusi  eeiflememt, 
ejpecuted  the  j>ower  thettein  given,  mnd  op- 
pointed  pari  vf  the  property  to  the  sen, 
and  the.otker  part  to  tie  trustees ,^  the 
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inmtt  tkerttf^  wm  a  MU  heingr  ^rmtfki^ 
ike  imttee,  cestui  que  tnutB,  unaer  the 
eeiiiememi  ef  tke  immgkter^  te  mweikkiie 
ike  ^ppehiment  made  under  Aefint  efitiie^ 
fli^jwr,  rnutto  kere  a  moiety  of  the  propertif 
teitted  kff  tke  firet  eetitement  conveyed  to 
tkem.  Held,  tktit  tke  power  m  tke  ftrtt 
ttes  wett  ejtccttted* 


By  indentures  of  leaae  and  rdease,  bearin? 
date  the  I9th  aod  20tli  days  of  February,  1 77o, 
being  the  settlement  on  the  marriage  of  the 
Reverend  Henry  Peckwell  and  Miss  Bella 
Blosset,  both  since  deceased,  the  husband  con- 
veyed to  trustees  a  freehold  messuagCf  with  di- 
vers lands  and  hereditaments  in  the  county 
of  Suawx,  to  the  use  of  the  trustees  and  their 
hein,  upon  the  trusts  after  mentioned;  and  by 
the  SHBe  indentures.  Miss  BlosaetteonTeyed  to 
the  same  tmstces  a  third  part  <tf  divers  mes- 
suuus,  lanDSy  lands,  ana  hereditaments  in 
IreGind,  to  hold  to  the  trustees  and  their  heirs 
oa  the  tmsts  after  mentioned.  The  release 
then  declares  theuses  and  trusts  of  the  Sussex 
fod  Irish  estates,  after  the  solemnization  of  the 
marria^,  to  the  husband  andvirlfe  succesQiTely 
for  their  lives,  with  remainder,  in  case  there 
Aoold  be  issue  of  the  then  intended  marriage 
omfy  ome  ckild,  urko  sAonid  be  living  at  the  &- 
cease  fii  the  aurvivor  of  hissbaad  and  wife,  to 
the  use  of  such  only  child,  his  or  her  heirs  and 
sssigne ;  but  in  ease  there  Aoukl  be  two  or 
more  ehiklpen  of  husband  end  wife,  who 
0hould  he  living  at  the  decease  pf  the  survivor 
of  them,  to  the  use  of  ail  and  every  such  chil- 
dren, and  their  severed  and  respective  hdrs 
and  assigns,  in  such  shares  and  mroportions, 
and  in  such  manner,  and  with  suco  benefit  of 
survivorship,  during  their  respective  minorities 
as  husband  and  m&  jointly,  auring  their  lives, 
by  any  deed  or  instrument,  in  writing,  with  or 
without  power  of  revocation,  under  their  hands 
and  sods,  attested  by  two  or  more  credible 
witnesses,  or  as  the  survivor  of  them,  by  any 
such  deed  or  instrument,  under  his  or  her  hand 
and  seal,  or  by  his  or  her  last  wijl  and  testa- 
ment in  writing,  should  appoint  i  and  for  want 
of  such  appointment,  to  the  use  of  all  and 
every  such  children,  their  heirs  and  assigns,  as 
tenants  in  common,  and  not  as  joint  tenants, 
with  remainder  over.  And  it  is  further  wit- 
nessed, that  Bella  Blosset  assigned  her  third 
part  in  reversion,  in  a  sum  of  5000/.^  ^o  the 
same  trustees,  upon  trust,  to  call  in  the  same, 
and  lav  it  out  in  the  purchase  of  lands,  which 
shoula  enure  to  the  uses  aforesaid.  In  this 
settlement  there  was  contained  a  power  of  sale 
6f  the  lands  in  Sussex,  which  power  was  acted 
on,  and  the  sale  jproduced  4603/.  tU.fid.  4  The 
marriage  took  place,  and  there  were  issue  two 
children,  namely,  Robert,  and  Selina  Mary 
Peckwell,  now  Selina  Mary  Grote,  widow,  (one 
of  the  defendants)  living  at  the  decease  of  the 
survivor  of  Henry  Peckwell  and  Bella  his  wife. 
Henry  Peckwell  died  previously  to  the  date  of 
the  indentures  next  stated^  leaving  Bella  Peck- 
well him  survivinj^.  By  indentures  of  lease 
and  release,  hearing  date  the  7th  and  8th  of 
Oetobcr,  1793,  being  the  settlement  previous 


to  the  BMirriBM  of  Geoi^  Qwte  and  fWhia 
Mery  FeekwdH,  it  is  witnessed,  that  Selina 
Mwy  Peckwell  did  mnt,  bargain,  sell,  assign, 
and  set  over  unto  the  pluntiff,  husband,  and 
others,  a  legacy  «f  16(M)/.,  gircn  to  her  by  the 
will  of  her  ivtber,  upon  trust  to  pay  the  divi- 
dends to  the  husbann  for  fife,  and  then  to  her- 
self for  Ufe,  Shen  to  transfer  the  prinopal  to 
the  children  nf  ^lat  marriage,  as  the  husband 
and  wife  or  the  survivor  should  appoint,  and 
in  defimit  of  apptHntment,  amongst  the  dill- 
drcn  e^Uy.  And  it  is  further  witnessed, 
that  Sdma  Mary  Peekwefl  granted,  bargained, 
sold,  assigned,  transferred,  end  setover  herpart, 
share,  and  interest  to  which  she  was  entitled  in 
reversion,  expectant  upon  the  decease  of  Bella 
Peckwell  her  mother,  of  and  in  the  heredita- 
ments and  premises  in  the  county  of  Sussex,and' 
of  and  in  At  undivided  third  part  of  the  here- 
ditaments  m  Irriand ;  and  also  aQ  tiie  stocks, 
funds,  monies,  seeuiities  for  money,  and  o^er 
personal  estate  and  effects  whatsoever,  to  which 
Selina  Mary  Peckwell  was  entitled  inrevenion, 
expectant  upon  the  decease  of  Bdla  Peckwell 
or  otherwise,  lo  hold  unto  the  pkinthf  Lam- 
bard  and  others^  their  executors,  administra- 
tors, and  assigiM,  npon  trust,  to  invest  the 
same  in  the  jmbiic  fimds,  or  upon  Oovemmeitt 
or  real  seeunties,  and  to  stand  and  be  possessed 
thereof  upon  the  same  trusts  as  are  dechutd 
concerning  the  capital  sum  of  fldOO/.  By  a 
deed  poll,  bearing  date  the  23d  of  December, 
1807,  BeUa  Peekwefl  Umited,  declared,  direct- 
ed, and  app<^nted,  that  the  undivided  third 
part  or  share,  and  all  other  the  parts  or  shares 
of  Bella  I^kweH,  comprised  or  mentioned  in 
the  indenture  of  settlement  of  the  20th  day  of 
February,  1773,  of  end  in  the  messuages,  te- 
nements, farms,  lands,  and  hereditaments  in 
Ireland ;  and  also  all  and  every  the  lands,  te- 
nements, and  hereditaments  %vhich  might  be 
purchased  with -the  sum  of  4603f.  3#.  sS.,  and 
also  with  the  said  undivided  third  part  or  share 
of  the  sum  of  6600/.,  in  case  those  tmsts  !n 
monies,  or  any  part  thereof,  should  be  laid  out' 
in  the  purchase  of  real  estate,  should,  from  and 
immediately  after  the  decease  of  Befla  JPeck-' 
well,  be  and  remain  to  the  use  of  his  son  Sir  Ro- 
bert Bloflselt,  hisj  heirs  andtasslgns,  subject 
as  to  the  real  estate  in  Ireland  to,  and  charge- 
able and  accordingiytherebycharged  with  the 
payment  thereout,  nvichin  six  cidendar  months 
next  after  the  decease  of  Bella  Pteckwell,  of  the 
sum  of  3000/.  of  hi^vf ul  English  money,  toge- 
ther with  interest  for  the  same  from  toe  time 
of  her  decease,  after  the  rate  of  ftvc  per  cent, 
per  annum,  unto  the  plamtiff  Lamhard  and 
the  other  trastee  of  the  mdenture  of  setdement 
of  the  8th  day  of  October,  ^793,  upon  such 
trusts,  and  for  such  intents  and  purpose^  as 

5r  the  same  indenture  of  settlement  were  de- 
ared  and  expressed  of  and  concerning  the 
legacy  or  sum  of  1600f.  therein  mentioned, 
whidi  sum  of '3000/.  BeBa  Peckwell  did  there- 
by direct  and  dedarewasto  become  and  be  ani 
immediate  interest,  vested  in  the  last  named 
tmstees,  upon  the  execution  of  the  now  dilat- 
ing deed  jh^U,  and  was  so  appointed  and  in- 
tended te  be  taken  and  received  in  full  sads- 
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facdon  of  all  the  share  oad  interest  tif  SeUna 
Mary  Grote,  of  and  in  the  thereby  appointed 
hereditaments  and  monev.  And  by  the  same 
deed  poll»  Bella  Peckwell  appointed  the  sum  of 
4603/.  34,  6d.  and  the  third  of  the  6000/.,  or 
so  much  of  those  trust  monies  as  should  not 
be  laid  out  in  her  life  time  in  the  purchase  of 
real  estates,  from  and  after  her  decease,  unto 
Sir  Robert  Blosset  as  an  immediate  rested  in- 
terest. The  said  sum  of  3000/.  was,  shortly 
after  the  death  of  Bella  Peckwell,  paid  to  Uie 
plaintiff  Lambard,  who  invested  it,  with  other 
monies,  in  the  purchase  of  6057/.  three  and  a 
half  per  cent  stock,  which,  by  a  deed  poll, 
bearing  date  the  4th  of  September,  1830,  in- 
dorsed on  the  settlement  of  the  8th  of  October, 
1793,  was  by  Sellna  Mary  Grote,  who  had 
survived  George  Grote,  and  as  such  survivor 
anpointed  in  execution  of  her  power  to  the 
plaintiffs  Joseph  Grote,  John  Grote,  Arthur 
Grote,  and  Francis  Grote,  her  four  younger 
children,  subject  to  her  life  interest ;  and  the 
bill  jprayed  that  it  mi^ht  be  declared,  that  the 
appointment  of  the  33d  of  December,  1807, 
was  an  invalid  execution  of  the  power  in  the 
settlement  of  the  20th  of  February,  1773;  and 
that  the  moiety  or  share  to  which  SeUna  Mary 
Grote  became  entitled,  in  defoult  of  appoint- 
ment, of  and  in  the  said  sum  of  46031.  3t.  6d,, 
the  produce  of  the'  Sussex  estate,  or  the  lands 
to  be  purchased  therewith,  and  of  and  in  the 
said  one  undivided  third  part  of  the  messuages, 
farms,  lands,  tenements,  and  hereditaments  in 
Ireland,  and  of  and  in  the  said  one  undivided 
third  part  of  the  said  piincip^  sum  of  5000/., 
or  the  lands  to  be  purchased  therewith,  might 
be  settled  and  assured  upon  and  for  such  trusts 
and  purposes  as  were  expressed  and  declared 
in  and  by  the  indenture  of  settlement  of  the 
8th  of  October,  1793,  and  the  last  hereinbefore 
stated  deed  poll  of  the  4th  of  September,  1830, 
concerning  the  premises  therein  comprised,  or 
to  such  uses  as  should  nearest  correspond  with 
the  same.  The  question  in  this  case  was 
simply,  whether  a  power  of  appointing  proper- 
ty to  a  child  could  be  executed  in  favor  of  the 
objects  of  the  settlement,  on  the  marriage  of 
that  child,  in  which  she  had  settled  by  anticipa- 
tion the  property  which  she  might  derive  by 
the  execution  of  that  power  i  the  plaintifis 
were  the  surviving  trustees  of  the  fund,  and  the 
four  children  of  the  child  clsiming  under  her 
settlement,  and  the  defendants,  were  the  child 
herself,  and  some  trustees  and  other  persons 
who  might  be  interested. 
^  Mr.  Tinnev,  and  Mr.  Perry,  for  the  plain- 
tiffs, contencfed,  that  the  power  could  only  be 
executed  in  favor  of  a  child ;  and  it  having 
been  exercised  in  favor  of  other  objects,  the 
apnointment  was  void. 

Mr.  Pemberton  and  Mr.  Sidebotiom,  for  the 
defendants,  cited  Routledge  v.  Dome,  2  Ves. 
jun.  356 ;  ^hiie  v.  Si.  Barbe,  1  Ves.  &  Bea. 
399 ;  Alexander  v.  Alexander^  2  Ves.  sen.  640  $ 
Palmer  v.  fTheeler,  2  Bal.  &  Bea.  18. 

Matter  of  the  RoUtt, — If  the  person  benefici- 
ally entitled  settles  his  interest  m  the  property, 
thell  the  power  may  be  executed  in  favor  of 
the  objects  of  the  settlement.    I  diall  declare 


that  the  oppointmeat  of  the  money,  under  the 
drcumstances  of  this  case,  was  a  vaMd  ap- 
pointment. It  is  substantiidly  the  appointment 
of  the  child.  Lambard  and  otheri  v.  Grote, 
Rolls,  13th  June,  1832.  M.  R. 


9iin%'i  JBai4  9ractUe  Cauxt 

BAIL. — COSTS   or  JUSTIFICATION. 


9Fhere bail  havingmade  the ajfidarit  re^ 
by  Rule  3,  T.  T.  1  fT.  4,  justify  „fier  ex- 
ception, although  the  plaintiff  doet  not  ap- 
pear to  oppose,  the  defendant  ii  still  enti- 
tled to  the  costs  of  justification. 

Piatt  applied  for  the  costs  of  justification  of 
baiL  They  had  made  the  affidavit  required  by 
Rule  3  of  T.  T.  1  W.  4,  and  were  excepted 
to  by  the  plaintiff.  The  bail  had  now  come 
up,  but  the  plaintiff  had  not  appeared  to  op- 
pose them.    They  had  accordingly  justified. 

Littledale,  J. — -You  may  have  the  costs  not- 
withstanding the  plaintiff  does  not  appear. 

Costs  granted. — Johnson's  bail.  jKov.  2, 
1832.  K.  B.  P.  C. 


niBCHAROB  OF  PRISONBR. — COSTS. 

No  costs  are  given  on  motion fbr  discharging' 
defendants  out  of  custody,  on  the  ground  of 
irregularity,  or  for  reducing  the  amount  of 
bail  to  AOf.,  in  pursuance  of  rule  10  rf 
1  W.  4,  or  generally  where  defendant  ap» 
plies  for  reUef. 

S.  Hughes,  on  a  former  day,  had  obtained 
a  rule  nisi,  to  reduce  the  amount  for  which  bail 
had  been  given,  from  100/.  to  40/.,  on  the 
ground,  that  the  biU  of  Middlesex,  on  which 
the  arrest  was  made,  did  not  specify,  in  the 
ac  etiam,  the  true  cause  of  action,  it  not  being 
stated  whether  the  action  was  on  promises,  or 
in  debt,  &c.  He  moved  this  upon  rule  10  of 
2  W.  4  H.  T.,  and  cited  Anon,  \  Dowl.  P.C.> 
155 ;  and  Green  v.  Elgie,  ib.  344. 

Busby  now  showed  cause,  and  contended  that 
it  was  the  defendant's  own  fault  to  £[ive  bail  for 
100/.,  when  he  was  only  bound  to  give  security 
to  the  amount  of  40/. 

Littledale,  J.  overruled  this  objection,  and 
held  the  defendant  to  be  clearly  entitled  to 
relief. 

Busby  then  objected  that  the  defendant  had 
asked  too  much,  in  moving  the  rule  with  costs. 

Littledale,  J. — Certainly  ;*«cost8  are  not  in 
general  granted  in  such  cases. 

Rule  fSwolute,  without  costs. 

[Upon  reference  to  the  master  (Mr.  Chw- 
man),  he  stated  "  that  no  rule  had  been  made 
on  the  subject,  but  it  was  the  practice^  not 
to  give  costs  when  a  defendant  asksjfor  relief.'^ 
On  a  subsequent  day,  (Tuesday,  Nov.  13,) 
upon  making  a  rule  absolute,  for  dischamng 
a  defendant  out  of  custody  on  common  bail» 
on  account  of  his  christian  name  not  being 
stated  in  the  afiidavit,  Littledale,  J.  refused 


StferhrCoUfis.'  AmJbtr/ytey  Coffrf  4 


•— CXoiuMy  Sitthgt, 
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coBlit  Con^di0WftdiC9me.J,JervktC9nirh. 
And  ako  ii|Kia  a  similar  motion^  on  the  gcound 
of  the  iSavit  Cwhich  was  on  a  bill  of  ex* 
diaoge)  not  stating  the  amount  of  the  bill  of 
exchange.  It  shoiJa  be  stated  that  this  last  rule 
was  made  absolute  by  consent.  Littledale,  J. 
expressing  an  opinion  that  the  affidavit  ought 
to  specify  the  amount,  though  the  forms  in 
the  oooks  of  practice  differed ;  and  he  wished 
that  the  question  might  be  decided  in  full 
Conrt,  if  they  were  not  sadsfied  with  his  opi- 
oioa.  J,  Jervii,  in  support  of  the  rule.  Comyn 
c*ntfh.  But  see  Hanley  ▼.  Morgan^  1  Dowl. 
P.  C.  322,  and  LewU  v.  Gompertg,  lb,  319,  and 
ewes  there  cited. 

fFeHbeack  ▼.  Jtkhion,  K.B.  P.  €.«  Friday, 
Not.  9,1832. 


the  bankrupt  was  not  entitled  to  ha^e  any  al- 
lowance deaucted  from  the  dividend.  Egpart€ 
Petherbridge^  in  re  PeiherMdge,  17th  Nov. 
1832.  B.C.R. 


SITTINGS  IN  CHANCERY. 


Bxidumptq;  Cflitrt  at  Mf bieto. 
bamkrupt'b  allowance. 


J  dkidend  often  thillingt  in  the  pound  hat- 
ing  been  declared,  the  bankrupt  is  not  en- 
titM  to  an  allowance  of  Jwe  per  cent,  to 
be  deducted  from  that  dwidend,  but  to  be 
taken  out  of  the  iurpluefiind ;  and  if  there 
were  not  a  euffieknt  wrptue  fund,  a  leu 
£vidend  should  have  been  declared,  when 
the  bankrupt  ttould  have  been  entitled  to 
an  allowance  of  three  per  cent, 

A  dividend  of  ten  shilling  in  the  pound  had 
been  declared  by  the  commissioners ;  and  this 
was  a  petition  presented   on  behalf  of   the 
bankrupt,  stating  that  fiact,  and  praying  that 
the  Court  would  be  pleased  to  order  that  the 
assignees  of  his  estate  should  pay  him  fiv<MP5^ 
cent,  on  the  net  produce  of  his  estate,    tnis 
application  was  grounded  on  the  128th  section 
of  the  Bankrupt  Act,  6  Geo.  4,  cap.  16,  by 
which  it  is  enacted,  that  ever^  bankrupt,  who 
diould  have  obtained  his  certificate,  ii  the  net 
produce  of  his  estate  paid  the  creditors  who 
had  proved  under  the  commission  ten  shillings 
ID  the  pound,  should  be  allowed  five  per  cent, 
oat  of  such  produce,  to  be  paid  lum  by  the  as- 
si^ees,  provided  such  allowance  should  not 
exceed  four  hundred  pounds;  but  if  such  pro- 
duce would  not  nay  such  creditors  ten  shil- 
lings in  the  pound,  such  bankrupt  should  only 
he  allowed  and  paid  so  much  as  the  assignees 
and  commissioners  might  think  fit,  not  exceed- 
ing three  pounds  per  cent,  and  three  hundred 
pounds. 

The  Court  decided,  that  the  intention  of  the 
act  was  only  to  give  the  bankrupt  the  allow- 
ance of  five  per  cent,  in  case  a  dividend  of  ten 
shillings  in  the  pound  shoidd  be  paid  to  the 
creditors,  and  there  were  a  sufficient  sum  re- 
maining to  cover  this  allowance;  but  as  in 
this  case  there  were  not  sufficient  funds,  the 
commissioners,  if  they  were  of  (pinion  that 
the  bankrupt  was  entitled  to  an  allowance^ 
should  have  made  a  less  dividend  than  ten 
shillings  in  the  pound,  in  order  that  there 
might^ave  been  a  sufficient  fund  left  to  pay 
him  three  per  cent.,  or  such  less  "sum  as  they 
might  order.    The  Court  was  of  opinion,  that 
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LORD  CHANCBLLOB. 

Nov.  29  I  The  First  Seal. 
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4  I  The  Second  Seal* 
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10  I  The  Third  Seal. 
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18  V  Re-hearings&AppealSr 
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TICK  CHANCELLOR. 

Nov.  29  I  The  First  SeaL  ' 

30  )  Pleas,  Demurrers,  Ex- 
Dec.  1  >     ceptions.  Causes,  & 

3  )     Fmrther  Directions. 

4  I  The  Second  Seal. 

S^Pleas,  Demurrers,  Ex- 

6  f     ceptions.  Causes,  & 

7  4     Further  Directions, 

10  I  The  Third  Seal 

11) 

12(  Fleas,  Demurrers,  Ex-. 
J3\  ceptions.  Causes,  & 
14)     Further  Directions. 

15  I  The  Fourth  SeaL 

1 7  )  Pleas,  Demurrers,  Ex* 

18  >  ceptions.  Causes,  & 
19)     Further  Directions. 

20  I  The  Fifth  SeaL 

21  I  Petitions. 

On  Tuesday  the  27th,  and  Wednesday  the 
28th  of  November,  the  Vice  Chancellor  will 
sit  at  Lincoln's  Inn,  to  hear  Motions. 
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ITis  Honor  tiie  Matter  of  the  BdU  wdl 
not  sit  again  till  Wednesday  the  5th  of 
December. 


COURT  OF  EXCHEQUER. 

SimNQS  IV  THB   BQUITT    COURT. 

I  Further  Directioniy 


Monday, 
Tuesday, 

Wednesday, 


Thursday, 

Friday, 
Saturday, 
Monday, 
Tuesday, 


\     Causes. 

?#  Causes. 

^  Petitions,  Motions, 
5<     Exceptions^  and 
C     Causes; 

(  Further  DiredSonB, 
iU     and    Exffejptions 
t    to  Reports. 

6  >  Causes. 
1 1  I  General  Business. 


d  special  juries  to  make  &  day's  list,  on  any 
of  the  di^  appointed  for  special  jnries, 
common  juries  'will  be  added. 


SITTINGS  OF  THB  BZCHBQUBB  OF  ^BAS, 

At  Ten  o' Clock. 

[Since  our  last  Number,  some  alteradons 
have  been  made  in  the  arrangement  of  bu- 
siness then  announced.  The  following  is 
the  latest  autheotic  intdligenoe.] 

MidHeiex. 

mSSS^'  ^^'  3}  Common  Juries. 

Lmdon. 
Tuesday,  Dec.  4  \ 

^iff^mmneni  Day.        f  Common  Juries. 


to 


Tuesdagr^ 
Wednesday, 


to 
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/Special  Juries. 
A53 


Baturd&yf 

The  entry  of  Causes,  and  bringing  in 
Records,  for  the  Adjournment  Day  in  Lon- 
4kai,  doBCs  on  Ghteday  evening,  Dec.  I, 
flft^dghc. 

Mlddle$ew. 

Monday^  Dec.  IT) 

to  '^Special  Juries. 

Thmiday,  20j 

iiSSky  SJ  J  Common  Jurk.. 

If  there  should  not  be  a  sufficient  number 


MOTES  OP  THE  WEEK. 


LAW   PAOMOJIOKS. 


Thb  appointments  which  we  previously  an- 
nounced, of  Sir  WUHam  Home  to  the  office 
of  Attorney '<}enerAl,  and  of  Mr.  Campbell 
to  that  of  Solicitor- General,  were  com- 
pleted on  Monday  the  26th  November. 


ARBANGBICBNT   OF  BU8IMBSS  IN  TBB   BQUITT 

covam. 

The  Lord  Chancellor  and  the  other  Judges 
in  Equity  have  signified,  that,  ior  the  ac- 
commodation of  tibe  ^ntlemen  of  the  Bar, 
many  of  whom  may  be  called  away  (upon 
occasion  of  the  election)  in  the  scoond  week 
of  Deeember,  they  would  postpone  the  naual 
holidaya  after  term  in  ^ese  Courts  to  that 
time,  and  would  continue  to  sit  after  term, 
and  hold  the  frst  seal  on  Thursday  next. 


uwrmiLT  auprunMT. 

The  change  in  onr  plan,  by  substituting, 
in  lieu  of  tbe  Monthly  Beeord,  a  Supple- 
ment, of  diminished  extent  and  price,  and 
iACorporating  the  whole  (withllie  eaoeptiaa 
of  the  Quartariy  Digest  of  Cases)  in  one 
woi^,  has  now  tidcen  place.  The  valuable 
series  of  Introductory  Lectures  at  King's 
College,  by  Professor  Park, — the  whole  of 
which  have  been  given  under  advantages  not 
usual  in  a  work  of  thia  nature, — are  oon« 
tinued  in  the  Supplement  for  November. 
Other  aiticlati  hotfi  of  a  useful  and  interest-* 
ing  nature,  will 'be  found  virithin  "  the  four 
comeiB*'  of  our  brief  record  for  the  past 
montiii ;  and  we  trust  that  we  have  at  length, 
so  fir  as  pracdcable*  adapted  dl  the  details 
of  our  plan  to  the  varioiia  tastes  and  wants 
of  the  profession. 


BANKRUPTCY  REGISTER  OPnCE, 


In  futufe«  the  Register  Office  b  Quality 
Court  will  be  kept  open  from  ten  o'clock  in 
the  momin^tfll  fnree  o*dock  in  the  afternoon, 
and  from  six  'till  eight  o'clock  ifi  the  evening. 
The  only  holidavs  to  be  kept  are  Christmas- 
day,  Good  Friday,  and  days  appointed  for 
thanksgiving  and  mst. 


ReoisiMff.  BanriitifM 


REVISING  BARRISTER?  COURTS. 

A  eoi'ieiBpottdent  ob§ert68,  diaft  in  cmr  notice 
of  the  Revising'  Bwristen  Courts  (vuge  W), 
we  stated  that  **  notices  not  signed  by  the  ob- 
jectmf  party,  bat  by  rome  one  on  hjs  behalf, 
and  revisited  by  htm,  are  now  sufficient/*  ftc. 
And  he  contends*,  that  if  we  drew  this  con- 
clusion from  the  case  decided  by  Mr.  Corbett, 
on  the  Berkshire  Registry,  we  shall  find  that 
the  notices  there  were  signed  bv  the  objecting 
party  in  blanks  and  subsequently  filled  ul,  and 
direeted  by'  anoAer  party,  but  without  the 
objector's  Knowing  to  wiiom  they  were  di- 
rected, and  that  the  filling  in  and  direc- 
tion was  the  only  part  of  the  notice  recog- 
nised ;  and  therefore  this  oa&e  will  not  support 
our  aaaertion  el  the  ob^cctor^s  signatare  not 
being  requbite. 

We  need  oidy  ^(epeM,  tiiat  a  former  opinioiw 
by  which  the  signature  of  the  person  obiecting 
was  held  to  be  necessanr,  waa  oyer^ruled  e^i- 
pressly  on  the  ground  of  the  ease  decided  by> 
Lnd  Tenterden  (3  B.  &  A.  689),  tiia»  '« a 
fiotlee  to  quit  ^  a^  9g^i*  and  subsequent 
rtotf^nitifBa  by  uie  principal),  wa^^stefficienf 
In.tlie  caae  dCed,,  the  notice  waa  signed' bjr  the 
agent.  This  was  the  principle  of  the  decision, 
and  therefore  we  th»k|  the  inference  of  our 
reporter  a  correct  one. 


.^Barrmlmn  MdlM-^'^ttmuy^  to  he  admitted.        ^9 

BARRISTB8S  CAUJBD. 
MMaeimt^  TVrM,  1832, 

Gborob  Thomas  Williams,  Esq. 
Sidney  Gumey,  Esq. 
James  William  Guage.  £&%. 
James  Maxahall,  j«n«  Esq. 
Ambrose  Wain,  Esq. 
Adam  Bromilow,  Esq. 
William  Robert  EUls,  Esq. 
Arthur  Covte  Paget,  Esq. 
Herman  Merivale,  Esq. 
Edward  Lambert,  Esq. 


H1D0LS  TBHPLB. 

HiMMts  Wha;  1>wlafe>  &q. 
James  Pulleane,  Esq. 
Ambrose  Goddaid  Lethbrtdgp^  Ehif. 
Thomas  Webb  Greene,  Esq. 
Wm.  Flunkett,  Esq. 

grat's  inn. 

Wm.  Brown  Clark,  Esq. 
Fnsd.  FleMingv  ^<l* 


ATTORNEYS  TO  BE  ADMITTED, 
Hilarjn  Jierm,  1833. 


d&l^s  N*tmes, 
Aston,  Charles,  South  Lambeth. 
Atkinson,  Joseph,  Carlisle. 

Baker,  George  Edwand,  Gray's  Inn  Square* 
fialdvrin^  Richard,  1^28,  Regent  Street. 


To  ttHom  j4rifvUd^ 
Lever,  Charles,  Orav*s  Inn. 
Hodgson,  \rimaitL,  GafiU-e. 

Croft,  Archer  Deiltnan,  fcteCOhi'sImrFiddlfc 
Bickerstaff,  Robert,  Pfeston,  Lancashire,  as- 
signed to  Christopher  Beverley,  l,Yenilam 
Buildings. 

Bathurst,  WUfiam  Blakeway,  24,  Momit  Street,.   Wood,  Thomag,  10^  Litfle  fll.ThMnas  Aposlie. 
Whitechanel  ^ 

Beckwith.WaUam.jtan.,  Liverpool.  S?*?"^")?' ^  ^''^V.      v   ,.  v     '    ' 

Bdl,  Edward  CJeathtog",  New  MaJtOft,  York-    Walker,  Thomas,  New  Malton,  Yorkshire. 

B41,  James  Prestov,  Garstansr,  L«nc««hire.         Gardner,  John,  Sion.Hill,  near  Ga«laft|f . 
Bdl,  Joseph  Copeland,  Upper  Fountain  Place,    Bolton,  William  Gillmore,  26,  Austm  l-  nars. 

Bmimr,  EdWard,  24,  Upper  Stnmfoid  Strent*.  Tink,  Charles,  late  of  Dwnport,  Devortimrei^ 
Umbeth.  deceased,  assigned  to  William  Sole,  Alder- 

manhury.  ^ 

Birkett,  Frederick  Blow,.  Ooak  Lane,  City.        Birkett,  John,  Qoak  Lane.  .       ,  , 

Bircham,  Francis  Thomas,  Southampton.  Gunninj%  FrancU,    Cambridge,    assigned  to 

JohnBamey,  Sounuunpton.  -t 

Bltgh,  James  William,  (no  residence  eMered).    WallU,  Christopher,  ^g^n^Cornwall 
BoV  Mor  Pcamn,  Much  Headham,  UuU    Yarrington,  WiUiam,  Swaflfham,  Norfolk. 

fordahire.  .  ._,        *,-    j 

Bovme,  Heni*  Tltw»  AUbrd,  Unsolnhira.        Bourne,  Titus,  Alford.         ^    ^  ^  -     i  „^  * 
Bovill  William  John,  Upper  Tootinff,  Surrey.      BoviU,  WUliam,  bte  of  Mcrchwit  T^ors'  Hjffl, 

assigned  to  John  Bamber  de  Mole,  of  tHe 
same  plabe. 
Bowen,  James  WiUiam?,  17,  Took's  Court,    Evans,  Lewii,  Cardigan,  Car^Kgahshire. 
Cursitor  Street. 


98  Anomey9  to  he  adHdtted  in  Hitaiy  ferm. 

Cleric  Names.  To  whom  arihfed, 

Brandwood,  John  Townshend,  Muichester.        Foulies,  Edward  Waller,  Mancheater. 

Brodribb,  Henry,  New  Inn.  Durant,  John,  Poole,  Doraetahire. 

Brookbank,  John,  Brighthelmstone,  Sussex.       Cooper,  Thomas,  John  Street,  Bedford  Row, 

assigned  to  William  Fisher,  RedLion  Sauare, 
and  by  him  assi^ed  to  Charles  Brookoank, 
Brigbthelmstone,  aforesaid. 

Brown,  Cliarles  Gallimore,  Shiffnall,  Salop.         Brown,  Gilbert,  Shiffnall,  aforesaid. 

Buchannan,  John,  Whitby,  Yorkshire.  Preston,  Robert,.  Ruscough,  Parish  of  Whitby, 

Yorkshire. 

Buckland,  John  Albemarle,  New  Inn.  Barney,  John,  Southampton. 

Buckland,  John,  Doncaster.  Meeson,  Thomas  Henry,  Blackwell,  Doncaster. 

Byrom,  Edward,  Liverpool.  Byrom,  Henry,  Liverpool. 

Carr,  William  John,  Alnwick.  Spours,  William,  Alnwick. 

Chalk,  Charles,  Great  WindmiU  Street,  Hay-    Freeman,  Thomas,  Brighthelmstone,  Sussex, 

market.  assigned   to    Thomas   Hihon    Bothamley, 

Coleman  Street. 
Chase,  Henry,  jun.,  Calcot  Green,  near  Readr-    Lamb»  George,  Basingstoke,  Hants. 

ing,  Berkshire. 
Corkell,  Charles,  2,  Judd  Street,  St.  Pancras.     Mitchell,  John,  Wymondham,  Norfolk. 
Cooper,  Stafford  Moore,  56,  Welbeck  Street,    Dolling,  George.  Chudleigh,  Devonshire,  as- 

Cavendish  Square.  signed  to  Edmond  Georcfe  Randall,  WeU 

beck  Street,  aforesaid. 
Cnittwell,  Robert,  1,  Charles  Street,  North-    Maule,  John,  Bath,  and  subsequently  a  pajnl 

ampton  Square.  with  Thomas  Piatt,  Esq.  Barrister  at  Law. 

Darbishire,  Francis,  late  of  Manchester,  now    Darbishire,  Samuel  Dukinfield,  Manchester, 
of  Tottenham  Court  Road.  assigned  to  Nathaniel  Charles  Milne,  Mitre 

Coiut,  Temple,  an^  which  said  Francis  Dar- 
bishire hath  served  one  year  of  his  clerkship 
with  Richard  Holmes  Uoote,  of  Lincoln's 
Inn,  Barrister  at  Law. 
Davies,  Meredith,  Merthyr  Tydvil,  Glamor-    Morgan,  Walter,  Merthyr  Ty^vil,  aforesaid. 

ganshire. 
Dearden,  Josiah,  Manchester,  Lancashire.  Bagshaw,  John,  Manchester. 

Dickson,  Joseph  Briggs,  Robert  Street,  Bed-    Dickson,  William,  Preston. 

ford  Row. 
Dixon,  George  Read,  Upper  Stamford  Street,    Dawes,  Thomas,  Angel  Court,  Throgmorton 

Surrey.  Street. 

Dyson,  Henry  William,  York.  Shore,  Arthur,  Scarborough,  Yorkshire,  as- 

signed to  Thomas  Harle,  York,  and  bv  him 
assigned  to  JohnWaite,  the  elder,  Yorx. 

Eaton,  WilHam  Frederick,  17»  Clement's  Inn.    Hdder,  George,  17>  Clement's  Inn. 
Edmondes,  William,  New  Inn.  Berrington,  William  Morgan  Davies,  Swansea. 

Edwards,  Edward  Hugh,  9,  Lmcoln'i  Inn.  Evans,  Thomas,  Denbigh,  Denbighshire,  as* 

signed  to  Thomas  White,  9,  Lincoln's  Inn. 
EUery,  James  Garking,  Plymouth,  Devon.  Pridham,  George,  Plymouth. 

Elliott,  Thomas,  Herdbrd.  Bodenham,  Francis,  Lewis,  Hereford. 

Ferns,  Thomas  Morten,  Stockport,  Chester.       Winterbottom,  J.,  Kenyon,  Lancaster. 
Flood,  Luke  Trapp,  Bellevue,  Chelsea,  Middle*    John  William  Allen,  Caiiisle  Street,  Soho. 

sex. 
Forfar,  William  Bentinck,  Helston,  Cornwall.    Roberts,  Joseph,  Helston,  aforesud,  deceased, 

assigned  to  Thomas  Rogers,  of  the  same 

plaM. 
Forster,  George,  Newcastle-upon-Tyne.  ChjEu-lton,  Edward,  Newcastle,  aforesaid. 

Froude,   John  Spedding,  1,  South  Square,    Spedding,Anthony,  23,  Norfolk  Street,  Strand, 
Gray's  Inn.  assigned  to  Francis  George  Golaridge,  Ot- 

tery  St.  Mary,  Devonshire. 
Fry,  George,  3,  Staple  Inn.  Taylor,  Robert,  18,  Fealherstone 

{Tobe'emduded  in  our  nespt.} 


AnturiTi  to  Queriei. — Qumef. 
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ANSWERS  TO  QUERIES. 


DI8TRBSS.      P.  16. 

Where  lands  are  let,  eitiier  for  years  or  from 
year  to  year,  prior  to  the  mortgage,  the  mort- 
gafee  may  distraiu,  or  briag  an  action  for  use 
and  occupation  agunst  the  tenants,  upon  giv- 
ing notice  of  his  incumbrance.  Mom  v.  Galli- 
moTf,  Doug.  278.  Cov.  Pow.  on  Mortg.  176, 
M  noth.  Gov.  Mortg.  Prec.  157,  n.  And  it 
appears  from  the  recent  decision  oi  Pope  v. 
6igg9t  9  B.  &  C.  245,  that  the  mortgagee  may 
distrain  on  the  tenants,  whether  the  mortgage 
be  mttde  prim'  or  subsequent  to  Che  demise. 

A  Student. 


I<BA8B   FOR  A  TEAR.     VOL.  IV.  P.  127* 

I  think  T.  p.,  4  L.  O.  207,  and  256 ;  E.  P., 
223;  and  J.  P.,  256,  will  find^  on  reconsider- 
ation, that  a  lease  for  a  year  is  not  liable  to 
the  pro^eaaiFe  duty.  The  Stamp  Act,  55  G. 
3.  c.  184,  ached.  **  Bargain  and  Sale,"  regu- 
lates die  payment  of  duty  on  a  bargain  and 
sale  to  precede  a  release  of  the  inheritance, 
according  to  the  consideration  money  ex- 
pressed u  the  release ;  but  is  quite  silent  on 
the  subject  of  progressive  duty.  In  8  Jarm. 
Byth.  Prec.  209,  the  editor  expresses  the  fol- 
lowing opinion  upon  the  subject :  ''  Leases  for 
a  year,  being  the  subject  of  an  express  parti- 
euar  stamp,  of  course  are  not  liable  to  the 
progreasiTe  duty  imposed  on  deeds  *  not  other- 
wise charged.'  This  point  is  so  clear,  that  it 
Biay  safely  be  acted  on,  even  by  those  who  are 
generally  unwilling  to  hazard  the  creation  of 
niture  subjects  for  controversy,  by  ingenious 
C(»trivance8  to  avoid  present  expense." 

A  Stuobnt. 


DBVI8S. — CONTIN6SNCT.    P.  51. 

According  to  the  cases  fjidHington  v.  Kime, 
1  Ld.  Raym.  20B ;  Doe  d.  Brown  v.  Holme, 
3  Wna.  237 1  and  Ooodright  d.  Docking  v. 
Dunkam,  Doug.  Rep.  3d  ea.  264 ;  the  devise, 
in  this  case,  subject  to  the  vested  estates  in 
J.  T.  and  H,  his  wife,  would,  I  apprehend, 
operate  as  pasting  several  contineeni  alternate 
fees  to  their  issue.  If  they  had  issue  a  son 
(which  hwpened),  the  remainder  would  vest 
in  hioi  in  fee,  on  tiie  death  of  his  parents  :  if 
they  had  no  mate  issue,  but  had  issue  daugh- 
ten,  it  would  then  vest  in  them  as  tenants  in 
common,  in  fee  expectant,  as  aforesaid.  By 
the  Urth  of  a  urn  (ymo  was  in  esse  at  testator's 
decease),  the  remainder  in  fee  vested  in  him, 
expectant  on  his  mother's  decease ;  and,  dte 
being  n  party,  he  could  now,  I  apprehend,  by 
suffering  a  recovery,  become  absolutely  seised 
of  the  inheritance  in  fee  simple.  There  is  a 
difference  between  this  case  and  those  above 
dted,  inasmuch  as  in  them  words  0/ limitation 


were  superadded ;  but  in  Roe  d.  AUport  v. 
Bacon,  4  M.  &  S.  3%^,  where  there  was,  as 
here,  only  a  devise  of  the  testator's  estate^ 
Lord  EUenborouffh  said,  "Courts  have  laid 
hold  of  the  word  estate,  as  passing  a  fee,  un- 
less  the  testator  use  words  of  absolute  restrict 
tion ;"  which  seems  to  confirm  the  view  I  have 
taken  of  this  case.  H. 


DBVISE. — RBVBRSION.      P.  52. 

Were  the  word  "  reversion  "  actually  vsed 
in  the  will  of  A.  B.,  after  the  preceding  devise 
of  the  particular  estate  to  C.  D,  for  life,  I  ap- 
prehend it  would  carry  the  fee,  or  other  rever- 
sionary interest  iaA.B.z  but  in  this  case,  the 
words  "  rives  the  reversion  of  the  same,''  seem 
to  me  to  oe  the  language  of  J.  J.,  and  not  that 
of  the  will}  and  it  is  wholly  impossible,  in  a 
question  so  loosely  worded,  indeed  without 
having  the  esfaet  words  of  the  will  transcribed, 
to  come  to  a  correct  judgment,  as  to  the  effect 
of  the  devise.  2.  A. 


VALIDITY  OP  DEBDS. — ^DATB.      P.  61. 

If  a  lease  be  made  to  commence  It  die  eon^ 
fectionis,  it  will  take  effect  from  the  day  next 
after  the  delivery.  Co.  Litt.  46,  b.  By 
analogy  to  which;  it  would  seem,  that  a  deed 
executed  and  delivered  on  Sunday,  Christmas- 
day,  &c.  would  be  good,  and  would  commence 
in  interest  from  the  Monday  foUowing.  I  do 
not  find  any  express  decision,  either  for  or 
agiunst  the  validity  of  a  deed  so  executed ;  but 
as  such  a  case  would  only  arise  in  case  of  ill* 
ness,  or  the  sudden  departure  from  the  king- 
dom, of  a  contracting  party,  the  maxim  of 
"  Necessitas  non  habet  legem,^*  would  moat 
probably  prevul,  were  the  deed  afterwaida 
called  in  question  in  a  Court  of  Law. 

Z.A. 


JOINT  NOTB. — 8UB8BQUBNT  SBCURITT.   P.  61. 

The  general  rule  is,  that  taking  security  of 
a  higher  description,  as  a  bond  or  judgment, 
for  the  money  due  upon  a  bill  or  note,  extin- 
guishes the  holder's  claim  upon  the  bill  or  note 
agmst  the  party  riving  that  security.  3  Bac. 
Abr.  tit.  Extinguishment,  (D),  p.  106.  See 
more  particularly,  as  to  warrants  of  attorney, 
Norris  v.  ^tflett,  2  Camp.  329.  The  case 
therefore  being  such  with  regard  to  the  prin- 
cipal, must,  afbrtiori,  apply  to  the  sureties. 

Mancvniensis. 


QUERIES. 


9oor  I,«fDir* 

AFFILIATION  BXFEN8BS. 

A.  being  the  reputed  father  of  an  illegitimate 
child  born  in  the  parish  of  B.,  defrays  cdl  ex- 
penses incident  to  its  birth  and  maintenance 
up  to  the  ^e  of  the  child  being  affiliated. 
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QM0m«.— JfiMV&iiM* 


which  was  iq>wavds  of  twelve  xnoDths  after  its 
birth.  The  maspatrates,  upon  the  aifiUatioa 
bein«^  made  by  dieir  order,  directed  A.  to  pay 
certain  expenses^  as  inciilent  to  its  birth,  and 
aTso  for  its  muntenance,  up  to  the  time  of  the 
order  being*  made,  although  the  overseer  had 
never  been  applied  to  b£  the  molber  for  pi^ 
rochial  assistance,  and  aluough  the  fhther  had 
actuidly  defrayed  all  expenses  up  to  the  time 
the  order  was  made.  The  overseer,  after  the 
order  was  made,  pe^d  the  money  to  the  mo- 
ther ;  but  as  there  could  be  no  nt^ceivtv  for 
his  doing  so,  had  the  magistrates  any  rigut  to 
inchtde  stich  expenses  in  their  orAer?  and  if 
not,  is  not  A.  entitled  to  recover  fiack  such 
expenses  from  the  overseer  by  action,  he  hav- 
ing permitted  the  tiibe  for  appealing  to  ex- 
pire* J,  S.  T. 


MISCELLANEA. 


wte 


Mam  itf  MjaMnytwt^  CMmt 

DISTRK^S. — LODGER.— AOABD. 

A  tenant  has  a  lodger  indebted  to  him  for 
board  and  lodging,  the  greater  part  being  for 
biMMrd.  Theite  arc  sufficient  goods  in  the 
ai^annfeDits  to  answer  the  whole  auionnt  due  ; 
but^'Of  course,  they  can  oillv  be  distraoned  on 
fbr  the  rent.  The  tenant  nas  no  chance  of 
rccovetitig  the  debt  for  board  by  action.  Can 
the  kiUdlord  enter  altd  seize  on  the  lodger's 
goods  only  to  the  amonat*  due  to  the  tenant  for 
Mrtt  M  lodging?  Httd'  ih  the  event  of  an 
acfioa  belBg'brougkt  a^utfst  the  teaanr  by  the 
lodger  Ibf*  tfaif  amounf  of  the  sehmre,  would 
the  forrmer  have  a  good -set-ofT  for  the  sum  due 
for  lioard  and  lodging  f  A.  2. 


«  ftxto  oC  9yiii|iatv<  amir  ConfnynuiiiQv 

fICoifATB   DTTTT. — rOREIGN   PROPERTT. 

A  testator  died  in  1829,.leaving  a  Urge  pci^ 
sOnal:  estate,  of  which  a  considerable  sum  was 
irivesteil  inf-  foreign  countries.  His  executors 
psM  the  pn)bsite  duty  on  the  whole  sum,  being' 
iMifly  adttled ;  bnt  since  the  case  of  Attorney- 
Otnmmt  ^  Dimm4y  1  Cm.  &  Jlsf.  566,  they 
aNranaioHi'  CO-  a«certsai»whetlier  tley  have' or 
001  any  meitn»  of  recovering  the  monev^  so 
oveifpitfd.  A  reflectioti  may*  be  excused  on 
the  vejMtion  attending  inqnuies  at  the  Stamp 
Gffiee,  and  the  manner  in  which  they  conduct 
their  bu6ines9.  Sutiely  some  check  should  be 
set  Oft  ByberAffity;  why  is  the  Crown  to  pay 
no  costs,  when  its  officers  have  dealt  unfairly? 
PiMection  may  be  reasonable,  where  unsuc- 
cessful actions  are  so  likely  to  be  brous^ht; 
but  on  what  principle  are  the  mistakes  of  its 
officers  to  be  made  with  impunity  I 

J.  F. 


P&K88III#T0  DKATH. 

This  dreadful  punishment  was  inflicted,  Feb. 
IfS57,  on  Major  George  Strangwaycs.  The 
following  were  the  terms  of  the  sentence  :— 

That  the  prisoner  be  sent  back  to  the  place 
'from  whence  he  came,  and  there  put  into  a 
meat!  room  w!iere  no  Hght  can  enter ;  ihat  he 
be  laid  upon  his  back,  with  his  body  Sarc ;  that 
•his  arma  be  stretched  forthwith  a  cord,  one 
to  one  side  of  the  prison,  and  the  other  to  the 
;other  side  of  the  prison,  and  in  like  manner 
,his  h;g8  shall  be  used  i  that  upon  his  body  be 
Jaid  as  much  iron  and  stone  as  lie  can  bear,  and 
more  j  that  the  Urst  day  he  shall  have  tliree 
.morsels  of  barley  bread,  and  the  next  day  he 
.shall  drink  thrice  of  the  water  in  the  next 
channel  to  the  prison  door,  but  no  spring  or 
fountain  water ;  and  thia  shall  be  till  he  diea. 

He  was  attended  by  the  sherifis,  their  offi« 
■cers,  and  some  of  hSs  nienils;  wlio  w^ e  d^nrod, 
when  he  gave  tlie  idgjnat  to  layoftthe  ^pkU, 
and  place  thedKelves  aft  the  eornere  or  <he 
press.  His  arma  and  legs  were  extended 
according  to  the  sentence,  and  on  the  siirnai 
being  given,  his  atttfuiants  performed  Uieir 
dreadfu  task.  They  soon  perceived  that  the 
weight  they  laid  on  was  not  sufficient  to  put 
him  suddenly  oui^  of  paiimo.sev^rAgf  them 
added  their  own  weight,  that  they  might  the 
sooner  nelease  his  soul.  While  he  waa  4yiiNU 
St  was  horrible  to  all  that  stood  by,  a«  weU  a* 
dreadful  to  himself,  to  see  the  agonies  he  waa 
put  into,  and  hear  his  loud  and  doleful  groans. 
But  tlus  dismal  scene  was  over  in  about  eight 
or  ten  minutea,  when  his  spirit  departed,  mk 
left  her  tortured  mansion,  till  the  great  day 
that  shall  unite  them  again. 

His  body  having  lain  some  time  in  the  prest, 
was  brottgAt  forth  and  exposed  to  pfiblk:  new, 
so  that  a  great  many  beheld  the  bruises  made  by 
the  press,  one  angle  of  which  being  purposely 
placed  over  his  heart,  he  was  the  sooner  de- 
prived of  life,  though  he  was  denied  what  19 
usual  in  these  cases,  to  have  a  sharp  pioee  of 
timber  under  hia  back  te  hasten  tliie  ex«ciitii»s 
Hie  body  appeared  void  of  scars»  and  not 
deformed  with  blood,  save*  where  the  ext4emi>, 
ties  of  the  press  came  on  the  breast,  and  upper 
part  of  the  oelly.  The  face  was  Uoody,  but  not 
from  any  external  injury,  but  the  violent  forc- 
ing of  the  blood  from  the  larger  vessels  into  the 
veins  of  the  face  and  eyes.  After  the  corpse, 
had  been  thus  examinedy  it  was  put  into  » 
coffin,  and  in  a  cart  that  attended  at  the  prison 
door  conveyed  to  Christ-church,  where  U  waa 
interred. 


Vbt  ftesol  0bin\^tt^ 


VouV. 
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*'  Quod  miigis  ad  NOt 


Peitinct,  et  neicire  malum  est,  agiUmui." 

H0R4T. 


CHANGES  IN  THE  LAW  DURING 
THE  LAST  SESSION  OF  PARLIA- 
AiENT,  1831—1832. 

No.  vni. 


Criminal  ftstp. 

BMBBZZLBlCXlfTfl.     2  W.  4»  C.  4. 

DuBiKo  the  last  Session  of  Piaiiiainent,  va- 
lioTis  changes  were  effected  in  the  Criminal 
law.  We  shall  in  the  present  article  point 
out  one  of  these  changes,  adopting  the 
Older  in  which  the  Acts  themselves  have 
been  passed. 

The  first  Act  is  intituled,  "An  Act 
for  more  effectually  preventing  Emhezzle- 
meats  by  Persons  employed  in  the  PubUc 
Service  of  HiB  Majesty."  This  is  chap.  4, 
lad  came  into  operation  on  the  13th  of 
Febmary,  1882.  The  general  object  of 
this  Act  is  to  assimilate  the  mode  of  prose- 
coting  and  punishing  embezzlements  of  the 
pabhc  iiioDey>  chattels,  or  valuable  securi* 
ties,  to  that  adopted  in  the  case  of  embez- 
zlements of  private  money,  &c.  imder  the  7 
&  8  G.  4,  c.  29.  §§  46,  47.  &  48.  By  §  1. 
the  50  G.  3,  c.  59.  $  1,  is  repealed.  By 
that  Act,  the  offence  of  embezzlement  of 
public  money,  &c.  was  constituted  a  misde- 
meaoor,  and  made  punishable  with  trans- 
^rtation,  but  for  no  definite  period ;  or  to 
the  pnmshments  at  oommon  law  for  misde- 
meanor. The  words  of  the  repealed  section 
refer  to  '•  any  person  or  persons  to  whom 
any  money  and  securities  for  money  shall 
be  iisued  for  public  services."  The  words 
ttf  the  new  Act  are,  "  Any  person  employed 
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tfi  the  public  service  of  His  Majesty,  and 
entrusted  by  virtue  of  such  employment  with 
the  receipt,  custody,  management,  or  con* 
troul  of  any  chattel,  money,  or  valuable  se- 
curity, sh^  embezzle  the  same  or  any  part 
thereof" 

It  perhaps  might  appear  that  the  words 
of  the  repealed  section,  as  to  the  persona 
liable  to  the  penalties  provided  in  the  Act, 
were  of  a  more  extensive  meaning  than 
those  of  the  present  Statute.  But  on  ex- 
amining the  language  of  the  preamble  of 
the  former  Act,  it  should  seem,  that  they 
only  applied  to  the  cases  provided  against 
by  the  present  Statute.  The  punishment 
for  such  offences  under  the  old  Act,  is  above 
pointed  out ;  and  by  §  1 .  of  the  new  Act, 
the  offence  ib  constituted  a  felony  in  England 
and  Ireland,  and  a  high  crime  and  offence  in 
Scotland,  and  the  offender  is  rendered  liable, 
"  at  the  discretion  of  the  Court,  to  be  trans- 
ported beyond  the  seas  for  any  term  not  ex« 
ceeding  fourteen  years  nor  less  than  seven 
years,  or  to  be  imprisoned  with  or  without 
hard  labour,  as  to  the  Court  shall  seem 
meet,  for  any  term  not  exceeding  three 
years."  The  words  above  marked  in  italics 
are  new.  The  punishment  here  provided 
is  not  exactly  the  same  as  that  provided  by 
the  7  &  8  G.  4.  c.  29.  §§  46  &  47,  in  cases 
of  private  embezzlement.  By  that  Act  it 
is  provided,  that  if  the  offender  be  a  male 
he  may,  in  addition  to  the  above  mentioned 
pnmshments,  be  once,  twice,  or  thrice  pub- 
licly whipped.  He  who  embezzles  public 
money,  therefore,  has  some  advantage  over 
him  who  embezzles  private  money. 

The  provisions  of  the  present  Act  only 
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interfere  -with  those  of  §  1.  of  the  former 
Act.  The  provisions  of  §  2,  which  ie  the 
oiily  remaining  section  of  that  Act  as  to 
public  officers  furnishing  false  statements  or 
returns,  still  remain  in  force. 

By  §  2.  of  th»0w^Act.  tbe  1FO0d9 '* n- 
luable  securities  **  are  defineck  Hie  s©oond 
branch  of  this  section,  as  to  the  punish- 
ment of  persons  committing  embea^zlements 
of  such  valuable  securities,  being  only  a 
partial  re-enactment  of  §  1,  is  unnecefisary^ 
ami  calculated  to  produce  confusion  in  de- 
termining the  mode  in  which  offenders  are 
to  be  punished.  In  order  to  ascertain  the 
mode  in  which  offenders  are  to  be  punished, 
it  was  only  necessary  to  define  the  words 
"  valuable  securities ;"  as  they  having  re- 
ference to  §  1,  would  complete  the  provi- 
sion as  to  punishment  contained  in  that 
section. 

By  §  3,  the  provisions  of  the  7  &  8  G. 
4.  c.  29.  §  48,  in  cases  of  private  embezzle- 
ments^ are  extended  to  cases  of  public  em- 
|)ezzlement.  By  the  7  &  8  G.  4.  c.  29.  § 
48,  three  distinct  offences,  if  committed 
within  the  space  of  «ix  calendar  months, 
inight  be  charged  in  the  same  indictment. 
It  was  also  necessary  to  allege  the  particu- 
lar money  or  valuable  security  supposed  to 
Jiave  been  embezzled,  and  the  allegation 
Vas  sufficiently  supported  if  the  offender 
Mtaa  proved  to  have  embezzled  any  amount 
of  money,  although  the  particular  species 
0f  coin,  of  which  such  amount  was  compos- 
ed, was  not  proved.  So  also,  it  was  suffi- 
cient to  prove  that  he  had  embezzled  any 
species  of  coin,  or  any  valuable  security,  or 
any  portion  of  its  value,  although  such  piece 
of  coin  or  valuable  security  might  have  been 
delivered  to  him  in  order  that  some  portion 
of  its  value  should  be  returned  to  the  party 
delivering  it,  and  such  part  should  be  actu- 
ally returned.  Previous  to  the  present  Act, 
all  the  difficulties  obviated  by  the  7  &  8  G. 
4,  c.  29,  vould  have  been  experienced  in 
prosecuting  persons  who  had  embezzled  pub- 
lic money. 

By  §  4,  a  new  provision  is  introduced, 
by  which  it  is  directed,  that  the  property 
embezzled  may  be  alleged,  to  be  in  the 
King's  Majesty. 

By  f  5,  the  offender  may  be  punished  ei- 
ther in  the  county  wherein  the  offence  waa 
committed,  or  wherein  the  party  is  appre- 
hended. No  such  provision  is  contained  in 
the  7  &  8  G.  4,  c.  29  :  but  a  similar  one  is 
to  be  found  in  the  9  G.  4,  c.  31.  §  22,  in 
cases  of  bigamy,  and  in  the  11  G.  4.  and 
1  W.  4,  c,  66,  §  24,  in  cases  of  forgery. 
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Tun  ftllomng  ease  la- of  some  practical  impoiv 
tance:— 

Eotck  moved  to  rescind  put  of  a  Baron's 
order,  which  dh-ected  the  defendant's  attorney 
to  produce  at  the  Stamp  Oflice,  for  the  pu^ 
pose  of  bemg  stamped,  an  instrument  (ettter  a 
lease  or  an  agreement  for  a  lease).  Them  bwl 
been  two  parts  of  the  instrument  executed,  Imt 
the  plaintiff  had  lost  his  part.  Rytch  contended, 
that  there  having  been  two  parts,  this  did  not 
fall  within  the  class  of  cases  »  where  the  Courti 
have  ordered  an  inspection,  the  defendant 
holding  it  as  his  own  instnunent,  and  noi  un- 
der any  trust  or  duty  to  produce  it.  He  coa- 
tended  also,  that  it  was  confidentially  in  the 
hands  of  tlie  attorney. 

Bityley,  B.— It  is  not  confidential.  We 
should  enforce  it  from  the  party  himseUL  Th^ 
instrument  roust  be  produced  at  the  Stamp 
Office,  to  be  stampea.    It  is  essential  to  the 

Surposes  of  justice ;  for  the  productien  of  this 
ocument  unstamped  on  the  trial,  would  ex* 
elude  all  other  evidence.  The  party  does  not 
want  to  see  the  instrument,  but  he  wants  it  to 
be  put  into  such  a  c^nditioa,  at  that  when  pro^ 
duced  at  the  trial,  if  he  has  given  notice  to 
produce  it,  he  may  not  be  nonswted  by  its 
production. 

Fnughun,  B.— Where  only  one  part  of  an 
mstrument  exists,  a  party  has  no  nght  to  on 
hispection  and  copy,  unless  the  person  who 
has  it  in  his  hands  holds  it  for  the  benefit  of 
both,  or  can  be  considered  as  a  trustee  for  the 
party  seeking  the  copy ;  but  where  the  instm. 
ment  is  not  properly  stamped,  the  Court  will 
ffive  every  assisUnce  to  enforce  the  prodnction* 
for  the  purpose  of  having  the  instrument 
stamped.  Here  the  application  it  not  for  a 
copy  or  inspection,  bat  merely  that  it  should 
be  produced  at  the  Stamp  OjQSee,  to  be  ataap^ 
ed,  which  must  be  done  at  the  oxpense  o#  tho 
party  who  applies.  Neah  v.  Swin/,  2Cro.  &  J. 
2/0. 


■II  >■» 


DIS  SERTATIONS 
ON  CONVEYANCING. 
No.  VU. 


OK  THB  ORHATION  of  a  TRC9T0F  PSSaOITAlbTT' 
FOR   PAYMBNT  OF  DKBT8.      ' 

"  The  great  division  of  property  fftMithtd 
by  the  laws  of  BngUind,  and  whic^^ooght  to 
be  constantly  and  attentively  remembered,'' 

"  ■ — - —  II        It. 

•  Street  v.  Brown,  6  Taunt.  302 ;  I  Matvli^ 
610;  Ratctife  t.  Pieashff,  3  Bing.  148;  lO 
Moore,  623 ;  and  Lord  Portmor^  v.  Gorinjt^ 
4  Bing.  I62i  12  Moeore,  d^.  ^ 
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t^p  tk,  Woodeion,  '^  h  into  i9i!n)^  r^  end 
ttiin;(s  personal^  which  are  respectively  the 
subjects  of  rerv  different  regulations,  and,  as 
it  were,  of  dhnndt  ipitems  of  Jurisprudence  ;" 
^though  but  a  ver^  superficial  knowledge  of 
kw  is  required  to  yield  an  unqualified  assent 
to  the  accnracv  of  the  learned  professor ;  yet 
IS  the  Chancellor's  decision  in  Jonei  t.  Scoii, 
1  Russ.  &  Myl.  263,  has  a  tendency  to  destroy 
this  distinction,  it  may  not  perhaps  be  altogether 
inrele?aiit  briefly  to  mention  a  few  of  their  dif- 
ferent pecoliarities,  in  order  to  shew  how  exten- 
itvely  our  legal  system  is  affected  by  it. 

Withom  entenng  upon  any  dissertation  into 
ikt  ori^  of  prope^,  it  may  (though  merely  as 
introdnctory)  be  necessary  to*  observe^  that  al- 
^tmgh  at  the  Conquest  every  kind  of  property 
Wis  leized  by  the  Normans,  yet  land  (or  im- 
Bove&ble  property)  alone  became  the  subject 
of  the  feooal  tenure  i  that  which  was  personal 
(or  moveable), fttym  its  fluctuating  nature,  being 
i  cslctdated  to  sefve  either  as  the  sign  or  the 
nibject  of  tliat  permanent  connection  which 
1^  the  chief  object  of  the  feudal  institution. 
To  this  distinction  is  ascribed  the  difference 
between  their  l^al  qualities  and  incidents, 
iliich  is  exemplified  in  the  right  at  common 
IswtD  dispose  of  personalty  by  testament,  and 
sppomt  an  execiitor,  who,  by  mtue  of  that  ap- 
pointment tdotie,  becomes,  in  consideration  of 
tiw  hiw,  the^  testator's  general  heir,  subject, 
howerer,  to  the  payment  of  his  debts,  ana  the 
^ial  trusts  of  the  testament;  but  nothing 
passes  immediately  to  the  legatee,  notwith- 
itancfing  the  legacy*  may  be  specific ;  nor  can 
betake  without  the  assent  of  tne  executor ;  (1 
P.  Wms.  544  ;  2  Atk.  598 ;)  who  cannot  be 
cxcfaidedfrom  taking  the  personal  estate  in  the 
fin>t  instance,  although  it  may  be  expressly 

Sivcn  to  another;  iVem.  232;  Ibid,  302j2P. 
'JDS.  148 ;  ILev.  25.  This  is  so  cleariy  under- 
itood,  that  it  is  a  standing  rule  among  convey- 
ucers,  *^  ttat  when  a  title  depends  on  a  testiU 
oentaTy  disposition,  the  executors  must   be 


thi^e^ ;   tie  rtne  dperatliig  jxpoh  all'  property 
the  tmbjeet  of  it  in  beings  not  6tily  sit  the  date 
of  the  will,  but  at  the  time  c4  the  testator's 
death,  and  is  provable  of  neeeasitf  in  the  Be. 
clesiastical  Courts — ^the  other  is  eonfino^to 
that  in  being  at  the  date  of  the  will,  and  when 
provable  at  all,  (which  is  rarely  necessary)  is  so 
iri  Chancery,  the  former  Court  taking  no  cog- 
nizance of  real  estate,  which,  in  case  of  intes- 
tacy, immediately  descends  to  the  heir  at  com-* 
mon  law,  whilst  the  personal  estate  devolres  by 
statute  upon  the  next  of  kin  ;  besides  which,' 
an  executor  renouncing  probate  as  to  the  per-' 
sonal,  is  not  disqualified  from  executing  the 
trusts  created  by  the  same  words  of  the  real 
estate ;  and  the  distinction  between  executors 
and  trustees  as  to  the  extent  of  their  authority 
and  liability  is  well  known. 

Again,  personal  estate  is  held  by  possession,— « 
real  estate  bytitle,  ofwhichpossession  is  aaCOTSti 
prtmd  facie  evidence;  13  Ves.  119.    And  ab»« 
quest  ofpersonalty  for  charitable  purposes  is  va^ 
lid;  but  such  a  disposition  of  an  interest  in  knd 
is  within  the  Mortmain  Acts,  and  void ;  besides 
which,    the  distinction  is  recognized  in  the 
learning  on  Powers ;  is  clearly  distinguished  in 
the  Law  of  Forfeitures,  as  wefl  as  in  a  variety 
of  instances  in  the  Sta^te  Law ;  pervades  oiir 
Law  of  Legacies  i  and  Mr.  Butler,  in  his  notes 
on  the  First  Institute,  says,  "  llxat  the  nature  of 
real  and  personal  estate  is  so  different  as  to 
make  it  aunost  impracticable  to  frame  such  a 
set  of  trnsts  as  wiU,  even  in  the  common  contm^ 
rencies,  carry  them  in  the  same  couh$e  of  devo- 
lution^' it  is  also  consistent  With  the  rules  of 
nerty,  that  very  frequently  the  sanke  woida 
e  same  instrument  shall  receive  adiffiefeitt 
construction,  when  applied  to  real,  and  when  to 
personal  property ;  out  there  appeared  to  be 
no  principle  more  firmly  establisned  than,  that 
the  personal  estate  of  a  testator  in  the  h&nd*  . 
6/ the  e^tectttoTy  was,  at  common  law,  charged 
wttfr,  sMid  was  in  fact  the  natural  fund  for  the 


tayttient  of  his  debts,  without  the  lud  of  a  Court 
parties,  or  there  must  be  evidence  of  assent/'  if  Equity:  this  being  so,  it  is  necessary  to  in« 
the  legal  title  of  the  executor  as  representative  quire  bow  far  the  circumstances  of  Jftnee  v. 
aod  constituted  heir  of  the  testator,  having  Seotl,  called  for  a  departure  from  this  well 
priori^^  in  the  eye  of  the  law,  for  the  benefit  known  principle.  They  appear  to  have  been, 
of  creators,  to  an  express  disposition;  and  if  that  the  testator  (a  ba'rrister),  by  a  will  110/ 
00  trust  is  evidenced^  the  executor  is  \i\m6^(\iated,  but  which  is  stated  to  have  been  made  in 
entitled,  to  the  exclusion  of  the  testator's  next  I  November,  1815,  after  a  recital  that  he  was 


of  kin. 

Very  different,  however,  was  the  policy 
of  the  feudal  law  with  regard  to  real  proper- 
fg ;  instead  of  permitting  such  a  free  disposi- 
tion, even  when  feuds  at  length  became  inhe- 
litable,  it  vested  an  inchoate  title  in  the  heir  in 
right  of  the  ancestor,  of  which  he  could  not  be 
<lisinherited,  until,  by  the  decline  of  the  system. 


pass  those  statutes,  under  which  the  right  to  de- 
^  lands  is  established ;  from  which  it  appears, 
that  the  provision  made  by  law  for  the  aisposi- 
fion  by  win  of  these  two  species  of  property, 
is  essentially  different ;  the  one  being  the  con- 
stitution 01  an  heir,  the  other  a  disposition 
from  him :  the  one  taking  effect  at  common 


seised  in  fee  of  an  estate  at  Tibberton,  devised 
the  same  (except  the  advowson)  and  all  his  per^ 
sonal  estate,  to  Rodie  and  Montague,  their 
heirs,  executors,  and  administrators,  upon 
trust  to  p^  his  debts  out  of  his  personal  estate, 
if  the  same  was  sufficient ;  and  after  charging 
his  estate  at  Tibberton  with  annuities,  he  di- 
rected, that  in  case  there  should  be  any  defi- 


the  Ei)jrhth  Henry  was  reluctantly  compelled  to   ciency  of  his  personal  estate  for  the  payment 


of  his  debts,  the  next  presentation  to  the  Ree* 
tory  of  Tibberton  shoiild  be  sold ;  and  in  case 
his  debts  could  not  be  paid  off  and  discharged 
from  all  his  personal  estate,  that  his  real  estate 
at  Tibberton  should  be  mortgaged  or  sold  to 
ikiake  up  the  deficiency ;  and  subject  thereto, 
he  deviaed  the  estate,  in  ease  he  should  die 


law,  and  not  requiring  any  witnesses,— the  without  leaving  issue  male,  to  his  daughter  for 
other  by  statute,   Sttd   necessarily  requiring  l^er  life,  with  remamder  to  her  first  and  other 
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sons  In  tail')!!^.  Tlie  testator  dying  in  July, 
1816,  Roden  proved  the  will,  and  dyinff  in  1818, 
the  husband  of  the  testator's  daughter,  she 
not  then  having  attained  twentjj-one,  took  out 
administration  de  (*onis  non,  with  the  will  an- 
nexed. In  181!),  on  her  attaining  majority, 
adminbtratiou  was  granted  to  her;  aud  m 
1822,  she  guardedly  advertised  for  creditors  ; 
and  in  compliance  therewith,  the  plaintiffs 
transmitted  their  account,  which  had  been  as- 
certained in  1816,  of  which  no  notice  was 
taken.  It  further  appears,  that  the  testator's 
supposed  general  personal  assets  being  found 
insuificieut  for  the  payment  of  his  debtij,  steps 
were  taken  to  sell  the  Til)berton  Court  estate, 
when  it  whs  discovered  that  the  testator's  in* 
tcrest  therein  was  leasehold,  and  that  in  Octo- 
ber, 18*i2,  the  estate  was  sold.  In  July,  1823, 
the  plaintiffs  commenced  an  action  against  the 
admtnistratrix  and  her  husband ;  and  upon 
their  pleading  the  Statute  of  Limitations  it  was 
duicontinued ;  upon  which,  in  1824,  the  plain- 
tifl's  filed  their  bill  on  behalf  of  themselves  and 
the  other  creditors  of  the  testator,  praying, 
amongst  other  thinj(&,  that  the  trusts  thereof 
for  the  payment  of  his  debts  might  be  carried 
into  execution ;  to  which  the  defendants,  by 
their  answers,  insisted  that  the  Statute  of  Limi- 
tations was  a  bar  to  the  relief. 

Confining  tliese  observations  to  what  appears 
in  the  report,  it  is  submitted  that  this  judgment 
is  open  to  doubt.  The  principal  question  appears, 
to  have  been,  whether  what  is  termed  "  the  de- 
vise pf  the  Tibberton  leasehold  in  trust,  would 
prevent  the  Statute  of  Limitations  from  run- 
ning ai^ainst  the  plaintiff's  debt."  And  it  was 
contended  at  the  Kolls,  "  that  a  trust  or  c/jar^^ 
crmted  by  will  for  the  payment  of  debts,  pre- 
vents it  Kom  running  against  such  as  were  not 
barred  in  the  testator's  lifetime  j"  and  Burke  v. 
Jimei,  2  V.  &  B.  276 ;  Hughei  v.  fFynne,  1  T. 
&  Rusa.  ^7  ;  and  Horgravei  v,  MitcheU,  6 
Mad.  32ft,  were  cited  in  support  of  this  undis- 
puted proposition.  It  is  submitted,  however, 
that  thet^e  authorities  were  not  strictly  applic- 
able, the  real  question  being,  whether  any  trust 
or  charge  wai  created  at  allf  Having,  however, 
assumed  a  trust  by  the  will,  it  was  contended, 
that  "the  consequence  which  followed,  was 
not  dependjmt  upon  the  nature  of  the  property ; 
aud  that  whether  that  was  real  or  personal  was 
immaterial."  Now,  although  it  is  admitted 
that  the  cases  cited  are  authorities  for  the  pro- 
position itself,  it  is  submitted,  that  they  do  not 
authorise  the  conclusion  drawn  from  it.  In 
Burke  v.  Juneiy  and  Hughei  v.  ffphn*',  there 
iruM  a  trutt  created,  there  being  a  devise ;  and 
tho  only  question  was  as  to  its  operation  ;  and 
in  Hargruves  v.  Milchell,  in  which  the  question 
WHS,  "whether  there  was  any  difference  be- 
tween a  charge  aud  a  trust,'  his  Honor  the 
^-^it  e'Ch/ihctUur  said,  '*  Tlie  Statute  of  Liraita- 
t'lOii^  does  not  run  agaiii^t  a  trutt ;  aud  a  charge 
is  a  trust  to  be  exercised  by  tlie  devisee  or  heir, 
A  trust  for  pa)  meat  of  debts,  in  aid  of  the  per- 
9  $nai  estate,  applies  only  to  such  dcLts  a;?  the 
personal  estate,  if  sufficient,  would  be  bound 
to  pay ;  ^^  ^he  personal  eitule  is  not  bound  to 
pfttf  detfts  barred  by  the  Statute  f/ Limitations,** 


The  observations  of  the  defendant's  conniel*, 
"  that  if  the  Tibberton  Court  estate  had  beea 
freehold,  the  authorities  cited  would  have  ap- 
plied; and  that  the  leabehold  would  neceasaruy 
vest  in  the  executors,  as  the  personal  repre- 
sentatives, to  be  applied  by  then  towards  the 
payment  of  his  debts,"  included  every  thing 
that  could  he  urged  upon  the  general  qu^tMu  i 
whilst  those  in  the  repi  v,  that  the  plaiatinlB "  wei% 
not  questioning  the  nghts  of  the  executor,  or 
lessening  the  rights  of  the  creditors  againat  the 
executors,  and  the  assets  leaving  Siem  un- 
touched ;  but  asserting  that  the  creditors  have 
also  equitable  rights  against  the  trust  /itHd 
tchich  the  testator  kas  created,**  not  only  appear 
more  ingenious  than  solid,  the  trust  lund 
alluded  to  being  only  imaginary,  but  really 
appear  to  be  begging  tne  question.  His  Honor, 
however,  did  not  allow  the  plaintiff  the  benefit 
of  any  unnecessary  equitable  claims s  but  de- 
termined the  question  upon  the  broad  dlstia<^ 
tion  alluded  to  bv  Dr.  Woodeson,  a«^4  dis- 
missed the  bill  with  costs. 

Upon  appeal,  however,  the  plaintiff's  counsel^ 
in  argument,  stated  that*' the  creation  oCatmat, 
or  even  of  a  charge  uj^n/reehoid  estate^  prevent* 
the  statute  from  run  nmg."  Undoubtedly  it  does, 
inasmuch  as  a  charge,  which  the  learned  cqubt 
sel  admitted  to  be  something  inferior  to  au  or- 
dinary trust,  brings  a  fund  into  operation, 
which  by  law  is  not  answerable  for  debts,  and 
otherwise  confers  a  benefit  upon  creditors  In 
its  administration.  In  the  principal  case,  there 
was  no  such  additional,  and  the  existinxt  fund 
was  distributable  as  le^al,  and  not  as  equitable 
assets.  His  Lordship,  in  his  iudgment,  said, 
**  The  debt  was  not  barred  at  the  decease  of  the 
testator;  but  it  was  so  barred  before  aiw^  suit 
was  commenced,  the  suit  for  its  recovery  beiug 
brought  after  six  years  had  elapsed  from  the 
death  of  the  testator." 

It  is,  however,  respectfully  submitted,  that 
his  Lordship's  inference  is  open  to  contro- 
versy; the  case  of  Murray  v.  Mst  India  Com- 
pany,  6  B.  &.  Aid.  204,  having  decided  that 
the  statute  ceases  to  run  against  an  adminis- 
trator,  until  administration  granted,  on  the 
ground,  that  till  then  there  is  no  person  ca- 
pable of  suing ;  and  in  10  Ves.  93,  it  was  held 
to  be  the  true  meaning  of  the  statute,  that 
the  party  should  have  «/<r  years  open  to  him 
to  prosecute  his  claim.  These  authorities,  it 
is  submitted,  are  applicable  nive  newsa,  and 
that  the  statute  is  not  spent  if  tliere  be  not,  for 
the  whole  period  of  six  years,  a  person  capaUe 
of  bfing  sued.  The  report,  however,  docs  not 
nimish  sufficient  data  for  calculation,  although 
upon  this  view  of  the  statute's  operation,  it 
prima  f licit  shews,  that  the  statute  had  not  run 
when  the  action  was  commenced  ii:  1823. 

His  Lordship  then  proceeded  to  observe, "  that 
the  question  was,  whether  the  words,  'after 
payment  of  all  my  debts,'  charging  them  upon 
the  %eal estate,  changed  th£  nature  of  the  pro- 
perty and  of  the  claim,  converting  what  was 
before  a  debt  into  a  trust,  and  the  creditor  into 
a  cestui  que  trust,  and  making  the  cj^ecutoc  a 
trustee  for  the  satisfaction  of  the  demand ;  or 
whether,  in  another  view,  it  was  such  a  de^la- 
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fMion  ol  intention  as  amounted  to  an  expres. 
siMi  of  tlie  testator's  will,  that  ail  his  debts 
«1»5nld  be  paid  mthout  regard  to  the  Statute  of 
Lhoitatioiw.'' 

First,  as  to  the  conversion  of  the  fund,  it 
is  admitted,  that  a  Court  of  Emiity  exercises 
a  magical  operatioia  upon  real,  by  convert- 
ing it  iBto  personal  estate.  Here,  lipwever, 
there  doea  not  appear  to  have  been  any 
ground  for  its  application,  as  the  fund  was 
originally  of  the  qualitv  into  which  it  has  aj- 
waj^  been  the  object  ot  the  Couj-t,  by  an  appli- 
cation of  its  principle  to  convert  it,  there  being 
innumerable  instances  of  th<!  conversion  of  rciu 
bito  personal  estate,  as  well  by  the  direction  of 
the  testutor  as  the  construction  of  the  Court ; 
but  regard  has  always  been  had  to  their  ori- 
jniud  character  in  their  distribution ;  aud  the 
ckifBS  of  creditors  and  rei»resentatives  ha^-e 


been  marshalled  accordingly :  but  there  does 


Bquity  were  bound  to  yield  obe^elice  to  the 
Statute  of  Limitations  upon  aH  legal  titles  and 
lethal  demands,  and  cannot  act  contrary  to  the 
spirit  of  its  provisions ;  their  discretiom  being  to 
be  cxercisea  in  no  case  to  the  contradiction  or 
otertnrning  the  grounds  or  principles  of  lawf 
1  P.  Wms.  7^'S  I  so  that  this  is  merely  the  case 
of  a  pliintiff  who  has  disabled  himself  by 
laches  from  proceeding  at  law,  and,  therefore, 
is  not  entitled  to  the  assistance  of  a  Court  of 
Equity,  Cnnsfreve  r.  flower,  I  Mol.   121,  by 
having  a  trust  raised  in  his  favor ;  it  appearing 
from  Cook  V.  Fountmn,  3  Swanst.  692,  thatf 
with  regard  to  trusts,  *'  there  is  one  good  ge- 
neral and  infallible  rule  that  never  deceives, 
a  general  rule,  to  which  there  is  no  exception, 
and  tliat  is  this :  the  law  nerer  implies,  the 
(]ourt  never  presumes  a  trust,  but  in  case  of 
absolute  necessity.    The  reason  of  this  rule  is 


not  appear  to  be  an  instance  of  a  constructive 
conversion  of  personalty ;  or  where  creditors 
have  not  harl  the  benefit' of  an  additional  fund 
for  tbeir  payment,  whenever  the  principle  of 
eonyenton  iias  bten  resorted  to. 

{!$eeoiidly,  as  to  the  changing  the  nature  of  the 
daSm^  by  ooaverting  the  debt  into  a  trust,  and 
makingthe  executor  atrustee.  In  Tren(  v.  Ham  • 
ing',  10  Ves.499,  Lord  EldonU  opinion  was,  that 
there  was  no  provision  for  creditors  by  the 
woTtlrf  ••  my  just  debts  being  previously  paid," 
if  the  trastees  are  to  be  considered  trustees 
merely  in  the  sense  of  the  Ecclesiastical  Coiurt, 
thai  Is,  aaexecuton.^  And  inWentworth's  Ex- 
ecutors, p»  4,  it  is  said,  and  there  is  no  doubt 
upon  the  point,  that  tke  naming  executors  is, 
by  implication,  a  gdt  to  them  of  all  the  testa- 
tor's  personal  estate,    and  the  laying  upon 
them  on  obligation  to  pay  all  his  debts,  and 
making  them  subject  to  enery  n»tf/i*#  actwnfur 
Mhe  mme:     And  in  Sturi  v.  Mellish,  2  Atk. 
612,  Lord  Hnrdwicke  deined  a  trust  as  "  such 
a  confidenee  between  parties,  that  no  action  at 
iinr  will  lie,  but  is  merelv  a  case  for  the  con- 
sideration  of  a  Court  of  Equity."   And  in  Haii 
y.  Ken^ali,  Mosely,  3-J8,  the  Master  of  the 
Rolls  denied  that  an  executor  or  administra. 
tor  is  a  trastee  by  his  oflice.  for  then  he  would 
be  aocotintable  only  in  a  Court  of  Equity,  and 
not  at  Law."    And  in  3  Atk.  9f>,  Lord  HanU 
fctei^  said,  ''there  is  an  established  ditlcrence 
in  this  Court,  between  an  executor  and  a  trus- 
tee; besides  which,  that  only  can  be  con  si* 
dered  as  trnst  or  equitable  assets  which  the 
festftfor  has  made  subject  to  his  debts  gene- 
rally, and  which,  without  his  act  would  not  have 
heem  st^  subjected. 

From  these  authorities^  therefore,  and  from 
the  facts  of  Jones  y.  Seott,  it  does  not  ap- 
pear that  there  is  any  thing  in  the  case  from 
which  a  trust  could  be  implied;  mere  mis- 
take of  supposing  the  Tibberton  property  to 
he  real  instead  of  personal  estate,  not  alter- 
ing or  prejn^cing  the  rights  of  creditors, 
■or  in  any  way  affecting  those  of  the  execu- 
tars^  vriio  take  by  the  law  and  are  bound  by 
it  in  the  disposal  of  their  testator's  estate. 
And  in  Hwenden  y.  Lord  Annestey,  2  Sch.  & 
lief.  630,  Lord  Redesdale  held,  that  Courts  of 


sacred;  for  if  the  Chancellor  do  once  take 


liberty  to  construe  a  trust  by  implication  of 
law,  or  to  presume  a  trust  unnecessarily,  a 
way  is  opened  for  him  to  construe  or  presume 
any  man  in  England  out  of  his  estate." 

his  submitted,  that  no  such  necessity  was  ap^ 
parent  in  Jonesv.  Scott,  Buthis  Lordship  put  the 
question  in  another  shape ;  as — ^whether  there 
was  such  a  declaration  of  intention  as  amount^ 
ed  to  an  expression  of  the  testator's  will  that 
all  his  debts  should  be  paid,  without  regard  to 
the  Statute  of  Limitations."    It  is  clear,  that 
there  is  not  any  thing  expressed,  which  in  any 
way  favors  this  view  of  the  case ;  and,  there* 
fore,  ft  rests  upon  presumption,  and  that  too 
in  favor  of  a  plaintiff  who  has^  eyldently^  been 
negligent ;  but  it  is  generally  understood  that 
to  support  a  presumption,  either  at  law  or  in 
equity,  the  circumstances  must  not  only  be 
reasonable,  but  according  to  law.    Can  they  be 
reasonable  in  the  present  case,  whioh  is  that  of 
a  barrister  making  his  will  without*  informing 
himself  of  the  tenure  of  his  property,  and  with* 
out  even  dating  it— circumstances  which  were 
both  necessary'  to  his  making  a  reasonable  and 
satisfactory  disposition,  and  the  exbtence  of 
which  evinces  a  thouditlessuess,  regard  being 
had  to  the  profession^  character  ot  the  testa- 
tor, not  at  all  in  favor  of  a  special  inference  to 
the  Statute  of  Limitations,  which  must  be  pro* 
sumed  to  be  present  in  the  mind  of  the  testator 
at  the  moment  of  his  signing  his  will,  when  it 
docs  not  appear  that  there  t\'as  then  any  debt 
against  which  the  statute  had  run  $  so  tnat>  to 
perfect  the  presumption,  the  testator  must  be 
presumed    to  know  the  events  which  woidd 
happen  after  his  death  r  true  it  is,  that  in  the 
late  case  of  The  King^  y.    The  fnhahitants  of 
Upton  Gray,  a  dictum  of  Sir  H^,  Grant  was 
cited,  wherein  he  is  represented  to  have  said,- 
"  that  presumptions  did  not  always  proceed  on 
a  beliet  that  the  thin^  prcEumea  has  actually 
taken  place ;"  "but  if  he  did  so  express  him« 
self,"  says  Mr.  J.  Bayley,  •*  I  can  only  say,  that 
I  shall  never  agree  to  the  doctrine,  at  least  so 
far  as  to  presume  that  which  I  believe  not  to> 
have  been  the  fact."    His  Lordship,  evidently^ 
doubted  the  dictum ;  and  it  is  consistent  with 
the  dignity  of  the  Bench,  which  regards  law 
as  a  science,  to  discourage  such  theories  to 
the  uttermost. 
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bft  »v«kitiii^>  mu«t  be  gainst  the  express  pro- 
viiiop»  ot  ftD  act  of  parliameat.  xlis  Lord- 
i^ip^  in  oirdcr  to  ^et  rid  of  the  objection,  that 
iliie  direction  to  pay,  and  the  be<iuest  was 
9^uid,  saifij  "I  hold  it  to  be  one  thing  for  an 
ttc4  to  be  BoerelY  nufi[atory ;  another,  and  a 
v^y  different  thing,  lor  such  an  act  to  be 
wholly  illegal  and  void.  When  a  person  merely 
oc<icrs  that  to  be  done,  which,  if  he  bad  not  so 
ordered,  the  law  would  have  done  for  him,  he 
does  not  cgme  under  the  description  of  giving 
|i  direction  which  is  void,  as  l>eing  contrary  to 
IfLfC**  Referring  to  the  last  member  of  the 
^ntencew  it  may  be  said,  certainly  not;  the 
direction  in  ^loneM  v.  Scott,  so  far  from  being 
«H)Qtrary  to.  is  in  exact  conformity  to  the  law ; 
and  upon  that  ground  it  is  submitted,  that 
tkouigh  conformable,  yet  beinf|[  subordinate  to 
the  rule  of  law,  it  is  merged  m,  and  is  extin- 
guished by  it.  In  Hurewood  v.  Pope,  3  P. 
Wms.  32;.',  Lord  Chancellor  TdLoi  said, 
^'  Here  the  testator  git€4  his  personal  estate  to 
his  e^evttiors,  wahich  is  no  more  than  the  late 
do€n»  tchiah  is  like  giving  the  rjeal  ss- 
TAXB,  to  the  heir,  which  is  voiO|''  and  in  Hob. 
dO,  it  was  determined,  **  that  a  devise  of  land 
to  the  heir,  being  just  the  same  that  the  law 
gives,  f>  uUerljf  void  and  idle;  and  that  the 
reat  of  the  devises  must  proceed  as  if  that  had 
not  been  spoken  before.  In  the  4  Hen.  6, 
and  2  &  3  rh.  &  M.,  Dyer,  124,  it  was  in  like 
SMUiner  resolved,  that  *'  a  devise  made  tp  the 
aon  and  heir  m  utterly  ooid;"  and  in  i/ed^es 
ir.  Rotpe,  3  Lev.  127j  '*  that  a  devise,  giving 
lands  as  the  law  would  give  it  in  case  there 
was  no  devise,  is  inoperative  and  void;"  be- 
aidea  which,  in  the  Earl  of  Thomond  v.  Money, 
^  Swanst  209,  Lord  Hardwicke  said,  ''  The 
question  is,  whether  Lady  D.,  who  devised  to 
her  heicsat  JUk,  with  particukur  interests,"  sub- 
ject to  mek  inoumbraoces  as  they  are  now 
charged  with, "  has  thrown  the  burthen  of  these 
hicumbrances  upon  the  estate ;  and  upon  the 
l>e84  consideration  I  can  give  this  matter,  I  do 
not  think  the  words  can  have  that  operation  ; 
and  if  I  were  to  be  of  that  opinion,  I  think  it 
HHDuld  be  of  very  dangerous  consequence  i"  and 
in  210,  after  briefly  recapitulating  the  facts, 
liis  Lordehip  said,  "he  thought  these  words 
were  wch  as  the  law  would  have  supplied^  and 
therefore  nugatory ;"  and  Lord  Camden,  in  p. 
£18,  said,  '*  f  am,  upon  the  whole,  just  as  clear 
as  Lord  Hardwicbe  was,  that  the  will  made  no 
eMeration,*' 

It  has  been  said,  that  the  leaning  of  the 
Courts  is  towards  the  doctrine  of  conversion 
and  the  raising  of  trusts  $  unfortunately,  it  is 
40,  to  the  increase  of  litigation,  which  is  the 
canse  of  great  expense  to  the  parties  inter., 
ested,  and  the  means  of  bringing  the  profes- 
sion into  disrepute}  sttch  will  undoubtedly 
lie  the  case,  unless  the  law  is  to  be  regardea 
chiefly  as  a  science,  and  to  be  supportea  by  an 
adherenoe  to  established  and  denned  rules  and 
^m^Loaa  {  ita  members,  perhaps,  miffht  not  in- 
erease^  but  thcy^  as  well  as  the  law  itself, 
wndd  sooB  be  nwoh  siore  respected. 
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A  Practical  Treatise  on  the  Law  concerning 
Lunatics,  Idiots,  and  Persons  of  Unsound 
Mind;  with  an  Appendix  of  the  Statutes 
of  England,  Ireland,  and  Scotland,  relate 
ing  to  such  Persons,  and  Precedents  and 
Bills  of  Costs,  By  Leonard  Shelfcml, 
Esq..  of  the  Middle  Temple,  Barrister  at 
Law.  Sweet,  and  Stevens  and  Sons, 
1832. 

A  Trxatisb  on  the  Law  of  I^matics  has  been 
much  wanted  for  some  time.  The  casea 
and  statutes  relating  to  thia  faranoli  of  the 
law  have  been  gradually  aocnmnlating  sinoe 
the  work  of  Mr.  ColHiison  in  1812,  and 
they  wanted  condensation  and  snaiigeiiieBt. 
The  task  could  not  be  considered  ha  Tery 
difficult.  The  proper  division  of  the  woik 
had  been  already  pointed  out,  and  all  that 
was  required  was  a  suflicieiit  share  of  in- 
dustry and  judgment  to  coUeot  and  di»« 
tribute  the  recent  matter  on  the  auliject. 
Under  these  circumstances  we  were  Tatber 
surprised  to  see  a  work  so  bulky  in  tote  as 
Mr.  Shelford's  put  into  our  hands,  and  we 
cannot  altogether  acquit  the  learned  author 
of  some  tendency  to  book^making^  Thus» 
he  gives  us  an  appendix  of  three  bnndred 
pages,  the  contents  of  whioh,  wa  think, 
were  very  susceptible  of  abridgment;  <me 
hundred  pages  are  filled  with  the  statutes  re- 
lating to  the  subject  atfull  length ;  and  neaiij 
thirty  more  vrith  precedents,  many  of  which 
are  to  be  found  in  all  the  popular  collections 
of  forma.  He  has  also  thought  itneoesaary 
to  commence  the  work  by  an  introduction 
of  sixty  pages  in  length,  on  the  '*  nntofe  of 
insanity,"  "  principally  selected  fitmi  medi- 
cal writers,"  in  which  we  are  favottied  with 
the  learned  author's  opinions  on  the  faoul* 
tiea  of  the  human  mind,  and  ^th  largo 
extracts  from  his  common«pkce  book,  in  t^ 
shape  of  quotations  from  tie  familiar  niedi« 
cal  works  on  insanity,  variegated  by  the 
poetry  of  Dr.  Armstrong  and  Lord  Byron, 
and  leaving  us  at  the  end,  we  are  very 
much  afraid,  nearly  as  well  informed  on  the 
subject  as  at  the  beginnings  Hiis  disqui'' 
sition,  we  must  say,  appears  to  us  viiudly 
out  of  place  in  a  "  practical'*  treatise.;  and 
we  have  made  these  ob8erva;tions  iossoiufib 
as  we  are  determined  to  neglect  no  oppar«» 
tonity  of  pointing  out  and  preventing,  as 
&r  as  in  us  lies,  all  unnecessary  expense  of 
legal  works. 

Having  thus  disposed  of  &e  integuments^ 
we  shall  proceed  to  examine  the  coipus  of 
the  worJ^ ;  and  th^is  part  of  tl^e  learned  an* 
tlyur  a  laboun  sfjioaES  to  i«9  tp  i^qi^r  yerjr 
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cbtundertble  care  Mi  redearch,  and  tliat 
time  hsiM  been  bestowed  upon  it.  We  shall 
not  give  a  detailed  account  o{  the  arrang^e- 
ment.  adopted,  which  differs  in  no  striking 
point, froQi  that  befpre  adhered  to  by  other 
writers ;  but  we  shall  mention  some  of  the 
porta  of  the  work  which  appear  to  us  to 
deserve  partictOar  attention ;  and  we  shall 
£rst  notice  some  few  mistakes  and  omis- 
sions which  have  escaped  the  author.  Thus, 
the  office  of  Clerk  of  the  Custodies  of  Luna- 
ties  jg-aumtioaed  asaa  exiating  offioe  (p* 
27)»  but  it  18  ml  sbubed  that  it  ia  now  abo- 
Ikbed  afber  the  2XHk  of  August^  1833,  by 
the  9  &  8  W.  4.  c.  111.  So  also,  in  atating 
&at  the  Barons  of  Exchequer  in  Scotland 
exercise  &  jvisdiction  in  lunacy  (p.  30),  it 
should  hBJF^  been  mentioned  that  the  Court 
of  fiKcfaeqttes.'ol  Sootiaod  ia  now  abolished 
by  the  2  W.  4.  c.  64.  Chapter  III.  on  the 
Eridenoe  reapeeting  Insanity,  aeema  to  us 
to  be  a  good  deal  **  made  up ;"  and,  if  we 
recollect  xight,  the  proper  authorities  are 
not  aiwB^  cited.  Tb&  language  of  a  mere 
knr-book  is  generally  sacred  from  criticism ; 
if  it  were  iuit»  WB  should  accuse  the  author 
of  0amM  ambition  of  fine  wxitiag,  and  of 
wandering  into  useless  description.  It  seems 
to  us  quite  ifle  to  attempt  to  excite  sym-* 
pathy.  from  the  lawyer  by  a  law-book — to 
"  draw  iron  tears  down  Huto's  cheek." 

The^e  are  other  parts  of  the  work,  how* 
ever,  witii  which  we  lunro  no  tasalt  to 
find.  The  chapter  on  the  jurisdiction  res- 
pecting idiots  and  lunatics,  is  fuU  of  valu- 
aMe  itt£annation  $  and  those  relating  to  ae« 
twos  and  suits  by  and  against  lunatics,  will 
be  found  useful  to  the  practitioner;  and 
that  on  crimes  committed  by  lunatics,  is  of 
considerable  interest. 

Ill'  ocmcloBoa,  we  have  only  to  nof,  that 
if  the  work  had  been  about  half  its  present 
size  it  would  have  been  twice  as  useful  $  as 
it  is,  we  do  not  think  it  will  become  very 
popular.  We  shall  now  enable  our  readers 
in  some  degree  to  judge  of  the  work  for 
theiBselfes,  by  giving'  att  extraiot  froaa  the 
chapter  on  the  disqUalifioatkin  of  lunatics 
for  tiie  performance  of  public  duties,  which 
we  select  as  being  of  dome  general  interest. 

"  When  a  monarch  of  this  country,  through 
sMBid  iacaiiacity»  has  become  incapable  of 
Tuiminiattiriny  the  executive  pow^r  with  which 
he  it  intrusted,  the  constitqtionai  method  of 
proiidia^  <6r  the  tamporary  interruption  of  the 
exercise  of  the  royal  authority,  is  the  appoint- 
meut  of  a  Regient  by  the  two  Houses  of  Paiila- 
meat^    On  the  iMess  of  Qoorge  the  Thh'd 

'  •  la  tfite  yeai*  145^  a  R^ent  was  Mpourted 
on  accouatbf  iht  d^Mfi^eiit.  ana  mental , 


Mn^  )iBt»orted  to  I^ariittn^ttf,  af'tf^M  ^tai**' 
m^eci  eoa^Btin^  ortwefityMofieii9emb€lhhi,'Waii. 
anfypointed  by  each  HouM,  to  «»amlnethe  phy<i^ 
sicians  tvho  attended  him  during*  h^  iUa«MV' 
touching  the  stot^  of  his  h(!dlth,  and  to  repovt' 
such  examination  to  the  House^.  Aftet^^ho^* 
examination  of  the  Kinsf's  phy6S«(*lan«.  cotli' 
mittens  tvere  in  like  m^nn^f  appotated  to  0tiJf 
amine  and  rep6rt  precedents  of  such  pf  (yieledAk 
ings  M  might  have  been  had  in  thi;  case'  of  tbiM 
personal  exercise  of  the  royal  authoilty  Ik^^ 
pl^vented  or  interrupted  by  infhncy,  slckn^ss^* 
infirmity.  Or  otherwise,  with  a  i1e#  to  provki#f 
a  remedy  for  the  satne^.  When  the  insartityv 
of  George  the  TInrd  bad  been  established  bf- 
medical  evidence,  it  wa«  retM>fted  by  thei  <»m^ 
mittees  of  the  two  Houses  of  Pariiailletit,  thflO 
for  the  purpose  of  providing  foi''^eex^^«# 
Of  the  rova]  authority  during-  ^e  edfifiauaxMif 
of  his  Majesty's  illness^  in  such  mannet  and 
to  such  extent  as  the  eircumstanc^  and  thtf 
urgent  concerns  of  the  nation  niqulred,  it  wftir 
expedient  that  his  Royal  Higlmess  the  Ptitkcf^ 
of  Wales,  being  resident  within  the '  usalliry 
should  be  empowered  to  elercise  an4  adrntoiisu 
ter  the  royal  authoritv  according  to  the  hiwfl 
and  constitution  of  the  United  Kintfdom^  in 
the  name  and  on  the  behalf  of  liis  Mf^esty^  an4 
under  the  style  and  title  of  Regent  of  th4 
Kingdom,  and  to  Use,  execute,  and  perfont^ 
in  the  name  and  on  the  behalf  of  his  MaJeStyi 
an  authorities,  prerogative  acts  of  ^oV€fhiineflt| 
and  administration  of  the  same,  which  bakHi^ 
to  the  King  of  this  realm  to  use,  execttt<»>  and 
perform,  according  to  the  lawsr  thereof*  A 
Regent  was  afterwards  sfpnointed  dorlng'  IN 
incapacity  of  George  the  Thil'd* 

"  Persons  deaf  and  durtb,  of  Wind,  ot 
idiots,  or  madmen,  ai'e  di^i^Ualified  for  being 
chosen  members  of  Pariiamenl'',  btft  bMatii^i 
in  lucid  intertals  are  eiisfibfe,  for  tb«  lunac]^ 
m^  never  return ;  but  ff  it  should.  iM^d  be 
du^  reported  to  thre  Hofise,  thefr^  w  a  p#^ 
cedent  for  declaring  such  lunatic's  seM  V^icaniC 
When  a  member  of  the  House  of  Gommoab 


imbecility  of  Hen.  4.  9ee  HftdlattP**  Middle 
Ages,  2  Vol.  401,  4to  edit  •  3  Vol/382i  «»«. 
edit.  ,*  Lln^.  Hist,  of  Engkmdy  3  Vol.  4t4.    c 

b  Lords  uid  C^mmans  JouMa^,  8ch  JDie4. 
1788. 

o  Lords  Journal,  Idtfh  Dec.  l7dS,  and  Csm. 
Dions  Journi^,  )Oth  Dec.  1789. 

41  Lords  Journals,  4th  Jan.  181 1 ;  CottHaHMfe 
JoutYkal,  2d  Jan.  1811.  The  pKcedeOts^  (tf 
proceeditig^  i^  eases*  whei^  th«  excureise  «f  ih^ 
royal  authority  has  be«tt  prevented  by  siekiMi», 
&c.  are  Reported  ii^  the  Loi«di^  JoorailB)  tWi 
Dec.  1788  ,•*  Cemmoas  J^urmia^  i2iik  D«». 
1788. 

•  See  Statuie9  51  €Mo.  a.  c.  1 ;  i2G69.$. 
c.  6,  7i  8;  ^Hiamentary  Debate8rl788  and 
1789 1  March  ISIO,  Vol^l^UCobbett's  Eaciab^ 
mentary  Debates.    See  1  Will.  4.  c.  2. 

f  1  Whitloek^s  f^o^it»  on  the  Khuf^g  Writ, 
461.  i 

t  D^Bwea  ton^asAf  li6.  f^^  Jlide*  oa  Elec- 
tions, p.  34:  1  Roe  on  £leotl^n»^  lia« 

I  4 


VOi.       Review:  Shelf ord on Immiif^^^c.^f^P^^o^of  Pwpt:fm BUk ^f  Oo$i»: 


becomes  iiiaane,  the  practice  of  P«rllau(;eat  Is 

not  to  discharge  a  member  from  his  service  ou 
account  of  his  being  afflicted  with  a  curable 
dises^e^  but  the  House  appears  imiformly  to 
hare  inquired  into  the  nature  of  the  alleged 
malady,  and  to  have  granted  or  refused  a  new 
writ,  according  as  there  seemed  to  be  a  per* 
manent  or  temporary  incapacity  in  the  mem- 
ber previously  returned  *».    On  the  petition  of 
three   of  the  registered   freeholders    of  the 
county  of  Wexford,  on  behalf  of  themselves 
and  other  freeholders,  setting  forth  the  elec- 
tion of  two  members  to  represent  the  countv 
in  Parliament,  and  that  they  afterwards  took 
their  seats ;  and  that  one  of  such  members  in 
some  time  after  such  election  and  return,  be- 
came afflicted  with  a  mental  malady,  and  that 
a  commission  of  lunacy  had  been  issued,  under 
which  such  member  had  been  found  a  lunatic ; 
and  that  in  conseauence  of  such  event  the  peti- 
tioners submitted  to  the  House  that  the  said 
county  of  Wexford  ceased  to  be  represented 
in  Parliament,  because  by  the  laws  and  consti- 
tution of  the  United  Kingdom  it  was  esta- 
blished that  there  should  be  two  knights  to 
represent  such  county,  of  which  valuable  pri- 
vilege it  was  in  fact  deprived,  by  the  confirmed 
insanity  of  such  member;  and  praying  the 
House  would  order  a  new  election  to  be  had 
to  fill  the  scat  of  such  member,  and  for  that 
purpose  that  a  new  writ  might  be  issued  to  the 
eherifi*  commanding  him  to  return  a  knight  to 
represent  the  petitioners  and  such  county  in  Par- 
liament, in  the  place  of  the  insane  member.   It 
was  ordered  to  oe  referred  to  the  committee  of 
privileges  to  examine  the  subject  matter  of 
the  petition,  and  that  they  should  report  the 
flame,  with  their  observations  thereupon,  to 
the  Housed.    The  committee  reported,  that 
the  fact  of  the  member's  lunacy  having  been 
established  by  the  production  of  an  inquisition 
of  a  jury,  taken  upon  a  commission  of  lunacy, 
under  the  Great  Seal  of  Ireland,  they  had 
proceeded  to  inquire  into  the  allegation  of  the 
petitioners^  tluit  there  was  not  tne  slightest 
nope  that  he  would  recover ;  and  having  ex- 
ammed  the  medical  attendants  and  the  keeper 
of  the  house  in  which  the  member  was  con- 
^ned,  they  were  of  opinion,  that  the  member's 
malady,  tnough  severe  and  aggravated  by  its 
long  continuance,   could  not  at  present  be 
considered  incurable.  That  the  committee  had 
.endeavoured,  in  the  next  place>  to  ascertain 
what  had  been  the  law  and  practice  of  Parlia- 
ment in  similar  cases.    In  the  course  of  such 
investigation^  the  committee  had  been  unable 
to  discover  any  sufficient  authority  for  dis- 
.chargiog  a  member  from  his  service  in  Parlia- 
ment oa  account  of  his  ban^  afflicted  with  a 
curable  disease.    It  is  tiue^  uist  the  writs  is- 
sued by  Edward  the  First,  in  the  twenty-eighth 
.year  of  his  reign,  direct  the  sheriffs  to  sum- 
mon those  who  had  been  elected  for  the  Par- 


b  See  Journals  of  House  of  Commons,  April 
2, 1811,  and  Appendix  thereto,  p.  687. 

i  Journals  of  the  House  of  Commons,  2nd 
April»I%lUp.i226. 


meat  holden  in  the  preceding  Jfiaeter  i  md  ln^ 
all  cases  where  the  persons  so  elected  shotild 
be  prevented,  by  death  or  infirmity,  frote  at- 
tending, to  elect  others  in  their  room^  It  h 
also  stated  in  Brooke's  Abr.i,  that  gioltiar 
writs  were  issued  in  the  thirty-ei^htfa  year  of' 
Henry  the  Eighth,  without  making  any  dis- 
tinction between  illness  curable  and  incurable ; 
but  it  must  be  recollected,  that  at  those  pe- 
riods, the  session  of  Parliament  was  usually 
of  so  limited  a  duration,  that  it  might  reason- 
ably be  presumed  that  any  severe  illttesB,  how- 
ever short,  would  incapacitate  a  member 'fh>ra 
attending.  In  subsequent  eases,  the  Heiisc^ 
appears  uniformly  to  have  inquired  hito  4he 
nature  of  tl^  alleged  malady  i  and  to  ^ve 
granted  or  refused  a  new  writ,  according  as 
there  seemed  to  be  a  permanent  or  temporary 
incapacity  in  the  member  previously  retunfted*. 

"  Idiot«  and  lunatics  are  incapalile  of  voting 
for  members  of  parliament,  although  they  pos- 
sess the  other  necessary  qualUiciitions ;  but  if| 
during  a  lucid  interval,  a  voter  be  enable  of 
declaring  his  vote  and  re^tinf(  tiie  oaths 
which  may  be  reouired  of  him^  his  vote  dnght 
not  to  be  rejected  K 

"If  a.  beneficed  clergyman  becomes  of  un- 
sound mind  and  incapable  of  performing  bis 
parochial  duties,  his  liring  is  not  vacated,  bAt 
the  bishop  of  the  diocese  will  provide  fitir  th(» 
service  of  the  elmroh  by  appotntisr  a  ouratte^ 
who  Will  be  paid  out  of  theprofits  ^  the  Kviiig, 
and  sequestrators  will  be  chosen  for  collecting 
the  tithes  during  the  incapacity  of  the  incum- 
bent. Sequestration  is  usually  granted  by  the 
bishop  to  the  churchwardens  of  the  parish,  who 
enter  into  a  bond  for  recovering  the  tilliefl  and 
accounting  for  them  »»/' 


ON  PROFESSOR  PARK'S  REMARKS  ON 
LAWYERS'  BILLS  OF  COSTS. 


[We  have  received  a  communication  on  the 
subject  of  some  observations  which  fell  from 
Professor  Park  in  his  Introductory  Lecture  at 
King's  College  to  Hat  Course  on  the  Practice  of 
Conveyancing,  which  we  have  somewhat  mo- 
dified in  expression.  We  trust  our  corres- 
pondent will  be  satisfied  with  the  alterations 
which  we  have  made  in  the  exercise  of  the  dU- 
creiion  entrusted  to  us.] 

To  the  Editor  of  the  Legal  Observer. 

Sir, 
I  make  no  apology  for  offering  some  obser- 
vations on  a  passage  in  the  Lecture  of  Profes- 

J  Tit.  Pari.  s.  7. 

^  Journals  of  the  House  of  Commobs,  2 
April,  1811,  p.  687. 

'  See  Heywood's  Law  of  Elections^  293» 
2d  ed. ;  Orme's  Digest  of  Election  Laws,  108. 
See  2  Will.  4,  c.  45,  §§  19,  20, 26^  27^ 

a  Burn's  Eccl.  Law,  Vpl.  3,  p.  339,  340  j 
YpI  4,  p.  3j  Watson's  CI.  L.  309. 


lMmiei^9<^8:>j^jXntfrnefi 


loa 


lorPtfk,  inlMdtaclory^ioibwdMifse  on  Cm- 

reywciD^k.  to  which  you  huve  gmn  publioitv 
in  your  Aew  Supplement.  His  remarks  evi- 
dently a{^y  to  my  profedsionai  brethren,  as 
solicitors,  ud  are  ctdculaled,  I  think,  to  con* 
time  a  false  and  injurious  impression  under 
which  that  branch  ol  the  profession  has  long^ 
labored*  I  thought  this  had  been  so  far  re- 
mof ed  that  no  pttblic  lecturer  would  have  felt 
Mmself  juslifiea  in  altemptbg  to  revive  it.  It  | 
II,  I  admit,  difficult  for  an  ambitious  speaker 
to  abatain  from  raising  a  laugh  and  enlivening 
theatteotkiii  of  a  dnll  auditorv,  when  it  can  be 
oMaed  it  so  cheap  a  rate  as  by  a  sly  comment 
OB  a  hnvyeifs  bill — time  out  of  mii^d  the 
Civodrite  butt  on  tlie  stage  and  in  debating 
clttbi. 

According  to  your  report  (p.  ^2  of  the 
"Supplement  for  November/')  the  learned 
Frofeaaor^^-dontrasting  the  disadvantages  of  a 
ladedt  compared  with  »  funded  proprietor— 
iayn,  "  it  is  scarcely  possible  that  lie  can  have 
eien  600/.  »-year  in  landed  property  without 
conitdershle  .iamiliantj*  with,  lafryen  and  their 
Mi  $f  €otli.    By  a  smgular  fatuity,  too,  of 
this  country,  that  portion  of  law  business  which 
■01/  peculiarly  needed  iV,--*conveyancing  and 
landed  prc^rty  agency — has  been,  to  a  great 
extent,  exempted  from  the  severe  restraint 
imposed  on  uie  other  portions,  by  what  i» 
caUed  ^owliwa  e^f  costs.    It  has  been  left  to 
creep  on  gradually  and  insensibly,  at  the  mercy 
of  human  nature,  with  all  its  craving's  and 
u^rmiiies,  till  lawyers  and  landed  proprietors 
hnt  come  to  bo  represented,  not  without  some 
ju^e,  u  pikes  and  gudgeons/'    This,   of 
cMne,  iras  ioiloiwed  by  a  pleasant  movement 
of  the  risible  facidties  of  **  the  million."    I 
was  present  at  the  deliveir  of  this  lecture,, 
a&d  though  otherwise  highly  gratified  by  the 
leamiog,  talent^  and  phifosophv  (the  latter  a 
rare  quality)  which  it  displayea,  I  could  not 
but  feel  offended  at  the  flippant  and  unjust 
remarks  which  are  here   insinuated.    I  say 


"fasinnatcd,"  fbrV'they  are  viell'  founiled,.^, 
tb«y  ought  to. have  been  plainly  and  boldly  , 
stated. 

"  A  i(tufyer*s  bill  of  costs,"  which  the  Pro- ' 
fessor   thinks    "  peculiarly .  needs  taction,'' '^ 
and  especially  in  conveyancing  agency,  to  sav^^ 
the  client  from  '*'the  cravings  and  infirmities  \ 
oT  human  nature,"  will  be  found,  when  dissect-  , 
ed,  to  consist  of  considerable  payments  m&de  ^ 
to  functionaries  whose  charges  are  not  liable  , 
to  taxation,  nor  even  to  the  slow  and  expensive  ^ 
assessment  of  a  jury.    A  lawyer's  bill  is  a  com-', 
pound  of  many  items — Cew  of  which  ^o  un- 
reduced into  his  own  pocket.    His  receipts,  in  ^ 
many  cases,  do  not  more  than  rmtnburse  his ' 
advances,  which  consist  of  stamp  duties,  fees 
to  counsel,  fees  for  searches,  fees  for  office 
copies,  &c.  &c. — to  say  nothing  of  the  neces«<  ^ 
sary  expenses  of  his  professional  establishment.  * 
When  ne  receives  Ids  bill  he  scarcely  gains . 
more  than  interest  for  his  advances ;  and  when 
he  does  not  receive  it,  he  sustains  the  loss  of 
time,  as  well  as  the  outlay  of  money. 

It  may  be  supposed  that  this  notice  is  itn* ; 
called  for,  and  tnat  I  am  needlessly  idndicating- 
my  brethren.    I  do  not  think  so.    The  fashion, 
has  long  enough  been  to  ascribe  all  the  expense , 
and  delay  in,  the  administrations  of  tbo  laws  to* 
attorneys  and  solicitors ;  and  whenever  a  sta-. 
tute  or  a  rule  of  practice  has  been  made  or 
altered,  the  general  practitioner  has  suffered 
b^  it    It  is  too  generally  supposed  he  can  well 
bear  it;  and  certainly  the  supineness  of  the 
profession  to  its  own  interests,  might  well  war- 
rant  the  supposition,  that  its  members  posses^ 
such  abundant  advantages,  it  is  scarcdiy  pos- 
sible to  take  them  cdl  away.    I  shall,  :however, 
watch  the  progress  of  these  inroads  on  the^ 
tights  and  interests  of  my  professional  brethren^  > 
and,  with  your  permission,  expose  them.- 
I  am«  Sir, 

Your  obliged  servant, 

JU.  &• 


ATTORNEYS  TO  BE  ADMITI^ED, 


Hilary  Term,  1833. 
[  Continued  from  p,  98.] 


To  whom  articled. 


Clerks  Names. 

<5eoTgc,  WiUiam,  7,  Wells  Street,  Orays-Inm    Smith,  Edwin,  Leeds,  York. 

Road. 
Gibson^  Charles,  64,  Lincoki's-Inn  Fields. 
Gilt  John,  78,  Upper  Thames  Street* 


Gibson,  Jasper,  Hexham^,  Netthnmberland. 
Penry,  Wilson,  Whitehaven,  Cnmberland,  a9« 


signed  to  Thomas-  Saunders,  Queen  Street 
Puce,  Southwark. 
Qlover,  Henry,  Bolton.le-Moors,  Lancaster. 


Glover,  William,  34,  Penton  Place.  v..«.«,  *.^y,  ^t.„.*.*^.«uuiB,  x^uu«»tcr 

Orantham,  Wilkinson,     25,  ViUiers    Street,  Sellwood,  Henry,  Homcastle,  Lincolnshire. 
strand. 

Grc^g,  Edward  William,  Sneinton,  near  the  Shilton,    Caractacus  D'Aubigney,    Sfleinton. 

Town  of  Nottingham.  aforeattd.                           ^    '    . 

Gregory,  William,  the  younger,  2,  Bury  Place  Edwards,  Joseph,  Truro. 

oloomsbury.  . 

Gr«ory,  Edward,  Woodford^  Northampton-  Gregory,  Dixie,  of  Ellesmerc,  Salop,  deceased^ 

*^^  assigned  to  Alfred  Umney,  Chancery  Lane. 


i;0  JUarflQM  .<9>aiUilM.M  ^ 

OrtgBon^  VTiUhan^  3,  Beomaik  R«w,  CoM-  Bury,  John,  Bewdley,  WorrceitereluM, 

harbour  Lane,  Camherwell. 

Green,  Charles  Price,  Warwick  Court.  Green,  Richard^  Knighton,  Radnorshire. 

Greenway^  Edward  Kelynge,  I3>  New  North  Greenway,  George  Cattell,  Warwick. 

Street. 

Hall,  Horatio  WUliam,  6,  Philpot  Terrace,  Carlon,  John,  Chancery  Laike. 

Edgware  Ro^d. 

Harding,  George  Joseph,  Solihull,  Warwick*  Harding,  Joseph,  Solihull,  assigned  to  Thomas 

shire.  Hunt,  Stratford-on^ATon,  Warwickshire* 

Hartley,  Frauds,  Bath  Place, Peckham,  Surrey.  Glubb,  Peter,  Liskeard,  Comnidl 

Harle«  William  Lockey,  Newcastlempon-Tyne.  Adamson,  John,  Newcastle,  aforesaid. 

Harris,  Francis  Lloyd,  New  Square,  Lineoln's  Lloyd,  Henry,  Ludlow,  Salop. 

Inn.:-; 

Harrison,  Joseph,  Whitehaveti,  Cumberland.  Walker,  M.  Whiteharen,  aforesaid. 

Hatherley,  John,  5,  Great  Marlborough  Street.  Tucker,  Robert,  Ashlrarton,  DevoniAiIre,  as- 
signed to  Edward  Pain,  Great  Marlborough 
Street 

Hedges,  John  Kirby,  Wallii^rd,  Berkshire.  Hedges,  John  Allnutt,  same  place. 

Hedk,  J.,  Bumky,  Lancaster.  Buck,  AnUiony,  the  same  i>hice. 

Helfill,  H.  the  younger,  Normcb.  Briffhtwell,  Tliomas,  Norwich. 

Hellings,   Thomas,    the  younger,    TiferCon,  HeUings,  Thomas,  the  elder,  Tfvertoift,  afore- 

Devonshire.  said. 

Hembery,  Joseph  Houy,  37,  Watliug-street.  Vincent,  George,  Bedford  Street,  Bedford  Row. 

Henderson,   John,    18,  Fitarey-^^w,  Fitzroy  Gunnery,  Joseph,  ■  Liverpool,  assigned  to  W, 

Square.  Thompson,  also  of  Liverpool. 

Hill,  Henry,  Gray's  Inn.  Williamson,  James,  Gray's  Inn. 

Hill,  Henry,  20,  College  HiO,  CHy,  London.  Scott,  John,    Sc.  Mildred's  Court,  I*oulto% 

assigned  to  John  Edmund  Scott,  same  place. 

Hillyard,  Charles,  Upper  Ckptuii,  Middlesex.  King,  George  Hillyard.  Token-house  Yard. 

Hinchclifie,  Rob.   B.,  31,  Kdmouth  Street,  Nicholson,  Peter,  Warrington,  Lancashire. 

lUu^ent  Square. 

HoaC  Henry,  New.  Inn.  Martin,  James,  Battle,  Sussex. 

Hoon,  J.  Acranuun,  Bishc^  Street,  BriMol.  Heaven,  Cam  Gyde,  Bristol. 

Holeroft,   William  Fraacts,  No.  II,  Everett  Blunt,  Joseph,  the  younger,  Liverpool  Street. 

Street,  Brunswick  Sqnare. 

HoUoway,  Bicfaacd,  SouthamptoA  Buddings.  A^n,  Benjamfai,  Banbury,  Oxfordshire,  and 

Furnival's  Inn. 

If olt»  Thomas^  2,  Narthainpton  Pbee ,  QerkeiK  Stone,  Daniel,  5,  Castle  Street,  Hotborn. 

well. 

Homer,    Robert  Wilson,    now  of  Reading,  Greene,  Anth.  Sheppey,  Brighton. 

Berkshire. 

HoafalJL  Abraham,  Leeds,  Yorkshire*  €odd,  G.  Kmgston-upon-HuIT.   assigned    to 

John  Hawkins,  New  Boswefl  Court,  Carey 
Street,  and  by  him  assigned  to  John  Atkin- 
son, the  younirer,  Leeds. 

Horsley,  Charles,  Inner  Temple.  Duckworth,  William,  Manchester. 

Hudson,  John  Godfrey  Bellingham,  132;  Oft-  Smart,  John,  Inner  Temple. 

ford  Street. 

Hutton,  Henry  George,  Lincoln's  Inn.  DomviUe  William,  Lincoln's  Inn,  assigned  to 

James  Mander,  Lincoln's  Inn. 

Hyde,  John,  Saville,  Loughborough,  Leicester.  Whatton,  John  Watkinson,  Loughborough. 

Ibootson,  Henry,  the  yoimger,  Liskeard,  Com-  Lyne,  Benjamin  Hart,  Liskeard. 

wall. 

Ibell,  Wm.  Wright,  14,  Waterloo-flUceA  PsiL  Brooks,  James  Sheffield,   29,  John  Street; 

Mall  Bedford  Row. 

Igns,  Richard,  15^  Kentosv-stiet^,  Biunawlcfe^  Harris,  James,  Beaulort  Buildings,    Strand, 

Square.  assigned  to  Qiristopher  Hsavdafn^  6,New  Inn. 

&lam/,William,' Liverpool..  Eden,  John,  Liverpool. 

Judgson,  George  Mark,  Selhy,  Gerard,  Alnwick. 


Jackson,  Fras.,  Kidbrooke  Lodjgi^  Blackheath..  Glutton,  Juhnv  High  Ssreet,  Southwark. 

John,  William  HeiM^,  Truro,  CornwaJl  Simmons,  George*  Truro. 

Jones,  William^the  puncher,  late  of  Glanbenno,  Jones,  William,   the  elder,  Glanbenna,  Car- 

of  Ruthin,  Denbi^shire*  namAshire;. 

Keams,  William    Mosson,     7«   Cttaberlaad  King,  Abraham,  Castle  Street,  Holbom. 

Place,  New  Road. 

Kdr,  James,  18,  Great  Coram  Street,  Blooms*  Fox,  Henry,  late  of  Redcnhall-,  Norfsft^  de- 

bttiY.  ceased,  assigoed  to  Wm«.  Havtfd^  Redeit* 

hall  with  Horleston. 


Kdly, ).  Piyokoiitliy  Devbnsliiire.  KeVtf,  S.  Phrmouth,  aforesaid. 

Kent,  Francis  Jackson,  Hampton,  Middlesex.  Jackson,  yTilliani,  Hampton,  aforendd. 

Keraot,  John^  7  Wdy[)eck  Street,  St-Maryle-  Jones,  William,  M,  Great  Marylebooe  StreeC^ 

bone. 

Lan^varne,  Nicholas,  Hereford,  Herefordshire.  Cleave,  John,  of  same  place. 

Larke,  Thomas,  Hmitini^on.  Maole,  G.  Frederick,  Huntingdon. 

Lifrs,'  Cathbert,  Umfrerille,  Newcastle-upon-  Leaibitter,  R.,  Newcastle  aforesaid. 

Tvne. 

U  AbM,  Charles,  Nevr  Bridge  Street.  Oliver.  W.  Elliott,  of  the  same  place,  assigfned 

It)  Geom  8iraon  Cook,  the  same  place. 

Lewis,  Beajamin,  Astej's-row,  IsUnj^on.  Winterb«tham,  Rafoe,  Cheltenham,  Gloucev* 

tenlure. 

LeT\-is,  Edward,  the  younger,  Lloyd  Street,  Corrie,  Josiah,  Birmingham, 

Lloyd  Square,  Pentonville. 

Liddl^,  William,    the   younger,    Newport,  Brookes,  Ambrose,  Newport,  aforesaid. 

Ssiop. 

Liotoa,  John  Peirson,  Pickering,  Yorkshire.  Peirson,  Thomas,  Ptcfcering. 

LUter,  Joseph  Storr,  Basinffwold,  Yorkshire.  Lock  wood,  William,  of  the  same  place. 

Loo^hboroogh,  Thomas,  St.  Thomas's-street,  Patrick,  George,  Durham,  assigned  to  Ralph 

Soutbvark.  Lindsay,  St.ThoiBfiS*s  Street. 

Lotre,  Henry  Wnde,  Lower  Belgvave-place,  Lowe^  Samuel,  JKrmingham. 

Fuulico. 

LQca9,  J.,  Stroud-green,  H^isey.  Thnipp,  J.  W.,  1 60,  Oxford  Street. 

Loc3s,  Charles  Rose,  Cheltenham.  Newman,  Bdmund  Lambert,  Cheltenham. 

Mttkeil,  John,  86,  Leonard  street,  Unsbiir^.       Pollen,  John,  22,  Austin  Friars. 

Msa^,  James  Holme,  Woodlands,  Yorksmre.    Powell,  Samuel,  Knareriiorough. 

Mamiakff  Robert,  IVeston,  Lancashire.  Greenwood,  John,    Preston,  aasigsed  to  R. 

Easterby,  Preston,  aforesaid. 

Miilns,  AdolBhus  Frederick,  6,  Bly-plaee.  Milnes,  James,  Matlock,  Derbyslure. 

MOes,  John  Henry,  Leicester,  Leicestershire.      Miles,  Samuel,  Leicester,  aforesaid 

Moore,  Henry,  Hu^gerfor4«  Berks,  Rowland,  William,  Ramsbury,  Wiltshire,  ta^ 

signed  to  J .  Bishop,  Serjeant's  Inu,  Chancery 
Lane,  and  by  him  assigned  to  John  Mat* 
thews,  Hungerford;  sioresaid. 

Mould,  W.  Scott,  Willersley,  Glouceaterahi]?f •    Averill,  Stephen,  Broadway,  Woreestershire, 

assigned  to  John  Grf^oiry  Welsh,  Broad? 
way,  assigned  to  John  Rood  Griffiths,  Chip* 
ping,  Campden,  Gloucestershire. 

Natl^  James,  Abii\gdo9,  Berks  Nash,  James  Powell,    Henley-upon-Thames, 

OidR>rdrtiire,  assigned  to  T.  Hvmkutt,  Ab» 
'mgdon, 
NeiriH,  WUliam  Nelson,  Rochdale,  Lanea-    Wl^tehead,  Henry,  Rochdale. 

•hire. 
Newstead,  John  Tinney,  (described  in  the  ar-    Bksby,  Thomas,  East  Retford,  Nottbghnai- 
tides  of  clerkship  as  John  Nevivtead  only,)        wure. 
£i8t  Retfind,  Nottinghamshire. 

Ovdea,  Joha  Miiude,   St    Miidred*s-coiiit,    Cay,  Robert  Burden,  Bishopwearmouth,  Duri 
rotdtry.  ham,  assigned  to  W.  Bernard  Ogden,  St. 

Mildred's  Court. 
OrtoQ,  John  Swaffield,  14,£flsex  6tiieet»  Sirand.    White,  Wm.  Lambeit,  Yeovil,  Sonersetshim, 

assigned  Id  Richard  Whiter  14,  Essex  Street^ 

StrvuL 
Chborne,  Robert;  Qnecn  Street,  Mayfair.  Osborne,  Jeremiah,  BristoL 

Ovcrbury,  Nathaiuel,  Caleaton  Street.  Stokes,  Charles  Scott,  of  the  same  place. 

Overton,  Henry,  Clifton,  Yorkshire.  Overton,  George,  York. 

MfflCT,  Henry,  Busfton  Grot e,  Euaton  Square.    Bvrt,  Thomas  Robert,  EastCMnsfead,  Sussex, 

asogiicd  toFrodbrick  Palmer,  Mitreaumrt 
Clu^bera^ 
P«ey,  Edwaid,  Nottinghan,  NottiBghamahinw    Percy,  Henry,  the  same  place* 
1^,  Sumuel,  YHutehurck,  New  inn*  James,  John,  Wrisgtont  Somersetshire 

[7)»  ^  conduM  la  nut  next.'] 
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LAWYERS  TO  BE  IN  PARLIAMENT. 


Nbxt  veek  will  be  devoted  to  the  elections  j 
and  of  the  multitude  of  parliamentary  can- 
didates, we  find  the  usual  number  of  law- 
yers. Indeed  it  is  a  pretty  general  rule, 
that  if  any  thing  is  wanted  to  be  done  in  an 
electioD,  a  lawyer  is  employed  to  do  it. 
He  is  ready  for  ^e  fight ;  his  armour  needs 
no  cleaning ;  he  always  wears  his  weapons 
free  from  rust,  and  leaps  into  the  contest  as 
an  every  day's  occurrence.  We  are  not 
surprised  therefore  to  find  that  most  of  those 
whom  we  have  formerly  commemorated  as 
being  "  Lawyers  in  Parliament/'  are  ready 
to  continue  so,  and  that  many  new  aspi- 
nnts  are  in  the  field.  One  or  two  of  our 
former  friendS)  we  understand,  are  not  to  be 
among  them ;  and  we  much  regret  to  name 
Mr.  opence  and  Mr.  Knight. 

The  present  general  election,  however, 
will  very  much  vary  "  the  rights  of  the 
parties  concerned."  Most  commonly  a 
lawyer  preferred  a  borough;  occasionally  he 
jaftood  forward  as  the  champion  of  popular  or 
aristocratical  rights ;  but  the  snug  election 
dinner  party — the  moving  by  the  patron's 
bailiff  aad  the  seconding  by  the  patron's 
filewani,  was  (kt  less  troublesome.  Thus 
it  was  that  most  of  the  great  lawyers  of  the 
day,  former  as  well  as  present,  will  be 
found  to  have  been  returned  for  close  bo- 
roughs. The  scene  will  now  however  be 
changed ;  but  nevertheless  our  profession  is 
great  of  heart,  and  unappalled ;  the  more 
difficulty  the  greater  honor ;  and  many  of 
bur  more  youthful  friends  have  come  for- 
ward, with  an  intrepidity  which  we  hope 
may  only  be  equalled  by  their  success.  The 
number  of  gentlemen  of  five  years  standing 
who  are  for  "  vote  by  ballot."  and  *'  trien- 
nial," not  to  say  **  annual  Parliametits,"  is 
greatly  on  the  increase;  promises  of  Re- 
form, of  all  kinds  and  descriptions,  may 
ha  read  as  we  run ;  and  all  the  baits  gene- 
nerally  considered  as  the  most  grateful  to 
the  popular  stomach,  are  ofifered  to  dis- 
goaae  the  hook  of  the  lawyer,  who  has  been 
generally  considered  the  most  certain  butt 
for  all  election  jokes. 

We  cannot  pretend  to  name  all  the  law- 
yers who  are  going  to  stand ;  but  the  fol- 
lowing we  are  pretty  certain  of.  Sir  Charles 
WeathereU  will  contest  Oxford  University ; 
Sir  Edward  Sugden  the  town  of  Cambridge; 
the  Attorney- Oeneral  is  neariy  sure  of  being 
one  of  the  first  members  for  the  classic  re- 
gion of  St.  Marylebone,  although  we  have 
beard  doubts  expressed  about  it ;  the  '  Soli- 
citor-General will  have  a  fight,  and  possibly 


a  victory,  at  Dudley;  Sir  James  Scarlett 
will  head  the  tories  of  Norwich ;  Mr.  Pem- 
berton  those  of  Taunton ;  Mr.  John  "Wil- 
liams aspires  to  the  representatiori  of  Bris- 
tol; Mr.  Pollock  to  that  of  Huntingdon;  Mr. 
FoUett  is  sangume  of  obtaining  Exeter  ^  and 
Mr.  Seijeant  Spankie  no  less  so  of  Fiiifr« 
bury,  to  which  Mr.  Temple  also  lays  claim ; 
Mr.  Moore  asserts  his  right  to  Lambeth ; 
Mr.  Seijeant  Wilde  is  confident  of  Newark. 
Amongst  the  Solicitors,  Mr.  Freskfield 
may  deservedly  rely  on  resuming  bis  seat  for 
Penryn  ;  Mr.  Wilks  for  Boston ;  Mr.  Har- 
vey for  Colchester.  And  of  the  new  candi- 
dates from  this  branch  of  the  profession, 
Mr.  Tooke  will  doubtless  come  in  for  the 
extended  representation  of  Truro. 

■ 

SUPERIOR  COURTS. 


Cmtrt  of  Ci^xticeri;. 

PRACTICE   IN    MOTIONS. 

The  leading'  counsel,  uftsr  opening  a  moiion, 
is  to  go  on  to  the  conclusion.  To  begin, 
and  then  to  be  relieved  by  his  junior,  and 
to  resume  his  nrgument  a/iertrards,  is 
held  to  be  contrary  to  the  practice  iu  mo^ 
tions  in  this  Court, 

Mr.  Pepys,  in  moving  to  dissolve  an  infunc^ 
tion,  after  reading  parts  of  the  defendaat*8 
answer,  and  commenting  on  it,  asked  Mr.  B^^ 
con,  his  junior  coansel,  to  r^  other  puts : 
Mr.  Bacon  was  reading  them  accordingly — 

Sir  Edward  Sugden  objected  to  that  course, 
unless  Mr.  Pfpys  had  concluded  his  aremnent. 
If  Mr.  Pepys  intended  to  resume  his  argu- 
ment, such  a  course  was  contrary  to  the  prac- 
tice in  motions,  and  roost  unreasonable  be- 
sides, for  it  would  lead  to  interminable  argu- 
ment. 

The  Lord  Chancellor,  sdd  he  did  not  see 
any  objection  to  the  junior  counsel's  relieving 
his  leader  by  reading  parts  of  the  answer — as. 
he  was  not  making  any  comment  on  it. 

Sir  Edward  Sugden  said  it  was  contrary  to 
the  established  practice,  and  was  so  decidea  by 
his  lordship's  predecessor.  It  would  be  ^ving 
the  leading  counsel  the  opportunity  of  collect- 
ing new  arguments,  and  so  make  it  impossible 
to  come  to  an  end. 

Mr.  Pepys  acquiesced  in  that  statement  of 
thepractice,  and  resumed — 

Tne  Lord  Chancellor  believed  that  was  the 
better  course ;  but  asked  if  there  really  was  a 
decision  to  that  effect. 

Sir  Edward  Sugden  assured  him  that  there 
was.  Stevens  v.  Rennie  and  another,  West^ 
minster,  Michaelmas  Term.  L.  C. 

A^ote. — ^The  injunction  was  dissolved  by  Ids 
Lordship,  on  Saturday,  the  24th  Nov.;  but 
the  defendants  were  ordered  to  keep  an  ao* 
count  of  the  number  ofbooks  sold  by  tnem,  and 
of  the  proceeds,  so  as  to  be  ready  to  account, 
if  the  plaintiff  should  bring  his  action  at  law 
and  obtain  a  judgment  against  the  defendants. 


superior  (kmrU ; .  BoUsj  King*9  Bfnch s  E^th^^^er ;  JkmkruptCff  Coitrt.        %l3i 

cannot  6e  obtained  till  thefoUomng  Term, 


agUilU  Cotsrt 

COMPENSATION. 


Tie  amount  of  improvement  of  the  saleable 
value,  is  the  criterion  by  which  compensation 
trill  be  made/or  improvement  effected  by  a 
person  to  a  property^  trhich,  by  a  misappre- 
hension,  he  considered  woe  to  become  his 


otm. 


Tills  was  a  suit  for  effecting  a  sale  of  ji  mas- 
slon  and  considerable  estate,  in  which  several 
oiembers  of  an  ancient  family  were  beneficially 
mterested.  The  mansion  had  been  for  many 
years  occupied  bv  one  of  the  parties,  who  had 
married  a  lady  who  was  one  oi  the  cestui  q»« 
trutt^,  at  the  yearly  rent  of  forty  pounds. 
There  was  some  evidence  given  to  shew  that 
this  gentleman  had  understood  he  was  to  have 
become  the  purchaser  of  the  property  by  a 
family  arrangement,  and  under  the  impression 
he  had  laid  out  much  money  in  improvements 
of  the  mansion.  There  was  not  any  valid  con- 
tract for  the  Sale. 

Mr.  Pemberton  for  the  pliuntiff,  in  alluding 
to  this  circumstance,  said,  that  he  thought  the 
justice  of  the  case  would  be  answered  by  mak- 
ing an  allowance  to  the  extent  by  which  the 
saleable  value  had  been  improved,  having  re- 
gard to  the  benefit  which  had  been  derived 
from  these  improvements  bv  the  defendant, 
who  had  effected  them  in  nis  occupation  of 
the  property ;  and  that  a  reference  snould  be 
made  to  the  Master  to  ascertain  the  amount. 

Mr.  Bhtka^teth  contended,  that  by  whatever 
amount  the  saleable  valae  was  improved  by  the 
Qoniea  whieh  bad  been  lud  out  ny  his  client, 
he  ougkt  to  hare  the  benefit  of  it. 

The  Court  ordered  that  the  addition  made 
to  the  saleable  value  by  the  improvements,  was 
the  criterion  for  deciding  the  compensation  to 
be  made.  IFiUiams  ▼•  Ftckers,  17th  Nov. 
1632.    M.R. 

Wkin^i  SBnidSi  practice  Court 

BAlL.-^AFnOATIT  OF  BUFFICIBNCT. 

Where  a  bail  swears,  under  Rule  3,  7'.  T.  I 
fF.  4,  "  that  he  is  not  bail/br  any,"  with- 
out adding"  *'  other  person,"  it  is  sufficient, 

Channell  opposed  baU,  on  the  ground,  that 
in  the  affidavit  of  sufficiency^  made  under  R. 

3.  T.  T,  1  W.  4,  the  bail  stated,  ';  that  they 
were  not  bail  for  any,"  without  stating  *'other 
person,'*  or  in  any  other  action.  It  would  be 
impossible  to  assign  perjury  on  such  a  state- 
ment. The  bail  not  having  complied  with  the 
form  annexed  to  the  rule  of  Trinity  Term  1  W. 

4,  must  be  rejected. 

lAttledule,  J. — I  am  not  sure  that  you  could 
not  assign  perjury  on  that  statement.  The 
words  "bail  for  any,'*  mean  "bail  for  any 
other  person." 

Bail  passed.— iS/niM'*  bail  M.  T.  2nd  Nov. 
lSa2.  K.B.P.C. 


Butt  shewed  cause  against  a  rule  nisi  for 
judgment  as.  in  case  of  a  nonsuit,  for  not  pro«- 
ceeding  to  trial,  pursuant  to  notice  obtained 
by  /2.  V.  Richard*,  upon  the  ground  that  the 
application  on  the  part  of  the  defendant  was 
premature. 

The  facts  of  the  case  appeared  to  be  these : 
Issue  was  joined  in  last  Trinity  Term,  and  no* 
tice  of  trial  given  for  the  sittings  after  that 
Term.    The  defendant's  agent,  not  being  pre- 
pared to  try  at  those  sittings,  it  was  agreed 
that  the  cause  should  be  set  down  for  the  first 
sitting  in  this  Term,  and  a  consent  in  writing 
was  signed  to  that  effect,  bv  the  agents  for 
both  parties.    It  was  contended  by  Butt,  that 
this  amounted  to  a  notice  of  trial  as  of  this 
Term,  and  that  the  consent  so  signed  by  the 
agents  rendered  the  previous  notice  of  tridl  a 
nullity,    and  that,   therefore,  the   defendant 
could  not  call  for  the  judgment  of  the  Court 
a^  in  case  of  a  nonsuit  till  next  Hilary  Term ; 
and  in  support  of  his  argument  cited  the  case 
Redwftrd  \,fFap  and  othentj  \^  Prico,  453,  and 
mentioned  in  Mr.  Dax's  Book  of  Practice,  and 
thus    stated :    ''if  notice  of  trial  has  beea 
given,  and  plaintiff  does  not  proceed  to  trial 
pursuant  to  such  notice,  the  motion  may  be 
made  in  the  ensuing  Term ;  but  if  issue  be 
joined  without  notice,  the  motion  cannot  be 
made  until  the  second  Term. 

The  Court  were  clearly  of  opinion,  that  the 
consent  si^ed  by  the  agents  rendered  the 
notice  of  trial  given  for  the  sitting  ufter  Trinity 
Terra,  a  complete  nullity ;  and  that  the  applica- 
tion made  by  the  defendant  for  judgment  as 
in  case  of  a  nonsuit,  could  not  be  made  before 
next  Hilary  Term,  and  that  therefore  the 
application  was  premature — and  discharged  the 
rule  with  costs. 

Hodgftts  V.  Tnnkin  and  another.  Nor.  23rd, 
1832,  MichaehnasTerm. 


in  t^e  ^i|^q[uer  fli  StouT. 

jroOMSHT  AS  m   CASK  OF  A  NONaUIT. 

Where  the  agent  consents  to  try  a  eauee  at  a 
partiadarsifiinf,  the  notice  t^  trial  u  a 


San!iniptc9  Court  of  Mrbicto. 

GOODS    CLAIMED   BY  A  STRANGER  TO  THE 

r;0MMI8SI0N. 

The  messenger  having  seized  goods  as  part 
of  the  bankrupts  estate,  which  were  claimed 
by  another  person,  the  Cnurt  will  not  sum- 
marify  interfere  to  order  their  restoration, 
unless  the  title  be  clear,  the  probable 
damage  irreparable,  and  the  application  be 
made  without  delay* 

The  bankrupt  was  a  haberdasher  at  Oosport; 
the  fiat  was  issued  in  August,  2832;  and  the 
petitioner,  his  brother,  was  also  a  haberdasher,- 
residing  in  the  Isle  of  Wight.  On  the  8th  of 
September,  the  messenger  under  the  fiat  went 
to  the  house  of  the  petitioner,  and  took  posses- 
sion of  his  property,  The  petitioner  stated, 
and  affidavits  were  produced  to  prove,  that  the 
whole  of  the  property  seized  was  his  own,  and 
that  he  had  actually  paid  for  it  with  the  ex- 
ception of  about  7^/.  worth;  that  the  goods 
had  been  bought  partly  of  the  bankrupt,  and 
partly  of  other  persons;  and  prayed  that  an  or- 
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dtf  af  tKtt  Court  mlf  ht  be  iwttod  to  tlie  aa- 
sifl^eefl  and  petitioning  creditor  of  the  benk- 
Fupt,  to  restore  the  goods.  It  appeared  that 
the  assifi^ees  bad  preferred  an  indictment 
againat  the  petitioner  and  the  bankmpt.  for  a 
conspiracy  to  defraud  the  creditors.  The  peti- 
tion was  presented  on  the  25th  of  October. 

Mr.  Twiis. — ^The  only  reason  the  petitioner 
haa  for  coming  to  this  Court  it*  that  it  could 
afford  him  the  speediest  remedy.  He  could 
not  bi>ag  an  action  of  trespass  or  trover  to 
trial  l^e^re  tibe  spring  assizes,  and  in  the  mean 
time  he  is  losing  his  business.  The  petitioner's 
claim  to  the  property  should  be  decided  upon 
forthwith,  by  this  Court,  and  he  is  willing  to 
submit  to  such  tenns  as  the  Court  may  impose 
upon  him  in  the  prosecution  of  his  claim  for 

redress. 

Mr.  Montagu  and  Mr.  Chinf  for  the  as- 
signees.^^Although  the  petitioner,  a  stranger 
to  the  commission,  has  brought  himself  within 
the  jurisdiction  of  the  Court,  the  Court  ot^ht 
not,  in  its  discretion,  to  exercise  that  jurisojc- 
tion  by  hearing  the  petition  upon  its  merits. 
It  would  be  contrary  to  the  practice,  under 
the  circumstances  of  this  case,  to  interpose  on 
the  Implication  of  a  stranger.  The  petitioner 
ought  to  have  applied  either  to  this  Court,  or 
to  the  Court  of  uhancery,  instantly,  if  he  had 
trishcd  for  summary  interposition  to  nrotect 
his  property  from  irreparable  iniury.  ife  has 
not  done  so,  and  it  is  reasonable  to  conclude 
diat  to  delay  the  hearing  of  the  petition  until  the 
trial  of  the  indictment  would  not  be  of  any 
injury  to  him;  however,  if  the  petitioner 
thought  possession  of  the  gooda  to  be  essential, 
he  mi^ht  have  them  upon  giving  security  to 
the  assignees. 

Sir  Jyhn  CrotiVfw  of  opinion  that  the  Court 
ought  to  hear  and  decide  the  petition  i^n  ita 
merits;  but 

The  Chief  Judg€  and  Sir  George  Rose,  al- 
though they  were  of  opinion  that  the  Court 
might  hear  the  petition,  if  it  thought  fit  so  to 
do,  yet  the  practice  of  the  Court  of  Chancery 
sitting  in  bankruptcy  was  only  to  interfere  and 
order  its  ox^-n  omcer  to  deliver  over  property 
where  irreparable  waste  would  otherwise  have 
happened;  and  then  the  title  must  be  clear,  and 
the  party  complaining  must  have  applic»j  to 
the  Court  without  any  delay.    This  Court  has 
only  the  juriadiction  which  the  Lord  Chan- 
cellor sitting  in  bankruptcy  had  before  the 
act  which  constituted  this  Conrt,  in  controuling 
the  assignees,  and  administering  the  assets  of 
the  bankrupt's  estate. — When  a  question  arises 
as  to  whetner  goods  beloxig  to  a  bankrupt's 
eatate»  or  to  a  stranger,  tlus  Court  does  not  take 
upon  Itself  to  deciae  the  (Ration ;  hut  leaves 
the  parties  to  contest  the  matter  in  the  other 
Cowrts;  and  certunlv  th»  L^rd  Chancellor^  ait- 
ting  in  bankruptcy,  had  only  interfered  where 
the  title  waa  clear:  aa  some  years  ainee,  on  the 
failure  of  some  liOndon  bankers,  who  had  in 
thek  possession  some  short  bills  belonging  to 
country  bankerF,  es parte  Rowton,  l/th  Vesey, 
^J(),  wlMire  LorJ  Eldoi^  held,  that  as  the  short 
bills  were  the  nroperty  of  the  eountiy  bankers 
they  were  entitka  to  nave  them  delivered  ui 


to  thea^  for  the  a««lrnee#  Were  ia  no  l>ectcr 
situation  than  the  baokrupta  tkemsehea  would 
have  been.  In  the  caae  before  the  Court  Ae 
petitioner  allowed  all  the  time  from  the  8th  of 
September  to  the  25th  of  October  to  elapae 
before  he  commenced  these  proceedings,  which 
did  not  shew  that  promptitude  which  the 
Court  expected  in  cases  like  the  present.  It 
did  not  appear  that  there  was  any  absolute 
neceesity  tor  the  immediate  reatoratton  of  this 
property.  The  petitioner  in  this  ease  had  been 
so  quiescent  that  no  Court  of  Equity  would 
have  granted  him  an  injunction.  The  peti- 
tioner  will  be  at  liberty  to  pursue  his  remedy 
at  law,  or,  after  the  trial  of^the  indictment,  be 
may  again  apply  to  this  Court ;  but  at  present 
the  petition  must  stand  ^vtT,^^E»  parte  S*imvei 
Heath,  in  re  John  Heath,  Nov.  15th,  1832. 
B.  C.  R. 


NOTES  OF  THE  WEEK. 


DieeoLvnoK  of  i»aeliamkkt.— 
KBW  SLBcnoir. 
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Bt  8  ptoolamattoB  dated  Monday  the  3d 
iBetant,  and  pttUiahed  in  a  Chtzetlc  Bxtra^ 
ardioary  of  that  day,  the  ParliameMt;  wliidi 
stood  prorogued  to  Tuesday  the  llllk»  tyat 
dissolved.  Writs  for  cal£i^  a  new  Parlia- 
ment have  been  ordeied,  and  are  retuxnable 
on  Tuesday  the  S9th  day  of  Jaanary  next* 
A  prodaBMlikm  has  ako  been  usued  for 
electing  and  wimoning  tke  siKteen  Fecnr 
of  Soodand.  Monday  the  1  Mi  Janfiacry  is 
fixed  as  the  day  of  election  of  such  Peers. 

The  day  of  election  for  members  of  the 
House  of  Commons  id  not  pointed  out  in 
the  Reform  Act,  and  the  former  kMv  oon^ 
tinues  in  force.  In  eeunties,  by  25  Geo.  3, 
c.  84,  tbe  sheriff  k  reqmred,  irithin  rtoo 
day9  after  the  receipt  of  ike  wrkf  to  oanse 
proelamation  to  be  asade  of  a  Conit  liar  the 
purpose  of  such  election,  on  a  day  (Sonday 
eicepted)  not  later  from  the  day  of  making 
such  proclamation  tha»  the  sixteenth  day, 
nor  sooner  than  the  tenth  day. 

In  Citiee  aad  Towns  which  are  cmtHtwr, 
the  election,  according  to  the  19  O.  2,  c« 
28,  must  take  place  within  eight  days  after 
the  receipt  of  the  writ,  and  the  SherUf  must 
give  three  days  notice  of  the  day  of  election, 
exclusive  of  the  day  of  the  receipt  ef  the 
writ  and  of  the  day  of  election. 

In  other  Cities  and  Boroughs,  the  7  and 
8  W.  3,  c.  25,  require  the  returning  offi- 
cer to  gpye/qvr  days  notice  at  least,  of  the 
day  appointed  for  the  election,  and  proceed 
to  the  election  within  eight  days  from  the 
receipt  of  the  writ. 

In  New  Shorehan,  Crioklader  Ayleehmry, 
and  East  Retfoid,  the  election  ie  to  fake 
place  ni  no^  iese  than  eight  nor  more  Iban 


ifoUs  oftk$  Wmk.'^Am^MH  to  Qmu$. 
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l«elp«  da^  ftoB  th*  receipt  of  tbe  precepte. 

This  {wiling  ftt  contested  elections  in 
Cmaaies  is  to  comftienee  at  nfne  O'clock  m 
the  forenoon  of  the  next  day  but  two  after 
the  day  |H:oclaimed  as  &ced  for  the  election, 
unless  it  fall  on.  Saturday  or  Sunday,  fmd 
then  it  is  to  be  postponed  till  Monday.  It 
is  to  continne  two  days  $  seven  houn  the 
&st,  and  eight  tiie  second.  In  Cities  and 
Bmmghi,  it  is  to  commence  on  the  day  fix- 
ed for  ttie  election,  or  on  the  next  day,  or 
at  farthest  on  the  thirds  unless  it  be  Satur- 
day or  Sunday }  to  continue  for  two  days ; 
and  there,  as  well  as  in  Counties,  the  polling 
lauBt  dose  at  fonr  o'clock  oo:  the  second 
dif. 

The  final  state  of  the  poll  is  to  be  declar- 
ed at  or  before  two  o'clock  on  the  day  after 
its  close,  unless  it  be  Sunday,  and  then  on 
the  Monday. 


■*T* 


ATniTDAyCS  AT  TRB  PUBLIC  LAW  OFFICES. 


We  have  reeetved  sevend  oompladnts  of 
the  iacoarsntmit  horns  which  are  fixed  for 
the  despatch  of  business  in  liie  several  of- 
Ices,  both  m  Law  and  Equity.  They  are 
not  only  too  limited  during  the  morning, 
hot  rary  in  almost  every  department,  boUi 
in  the  tine  of  opening  and  dosing.  In 
Bomeofioea  businass  is  oommienced  at  nine, 
in  others  adi  tea,  and  in  numy  not  untQ 
efeven.  Then  the  door  of  some  places  is 
shot  atone,  of  othera  at  two,  and  so  on  till 
four.  The  diversity  is  equally  great  in  the 
erenijig  attendance, — re-opening  here  at 
four,  t^ere  at  five,  and  elsewhere  at  six; 
and  dosing  at  diffeateot  places  itom.  seven 
tiUnine« 

Now  that  the  practice  of  the  Coorts  has 
been  ssmmiUted,  we  should  hope  that  the 
inconsistencies  and  inconvenience  here  com- 
plained of  will  be  removed ;  and  we  cannot 
doubt  that  if  the  matter  were  brought  to 
the  notice  of  the  Judges,  they  would  readily 
gnnt  whatever  order  will  fedlkate  the  dis-* 
chsrge  of  the  duties  of  the  practitioner. 


BOLLS  srmiiosi 


^  His  Honor  has  further  pos^oned  his  Sit- 
tm|jB,  untU  Friday  the  1 4th  instant. 


ALTtRATIOV  m  THX  XIWo's  BSMCB  BITTIXGS. 

lAtndon* 

The  Chief  Justice  will  go  to  QuihttuJlon 
Tuesday  next,  Dec.  1  Itfa,  and  adjourn  to 
the  following  day,  Wednesday  the  12th. 

Causes  on  the  List  for  Tuesday,  the  Ad- 


jovmtnent  Bay,  will  stand  over'fitt'  the  next 
day,  W\fdnesiay, 

Middksex, 

The  liord  Chief  Justice  will  sit  at  Niai 
Prius,  at  Westminster,  on  Tuesday  next* 
for  the  trial  of  causes  in  Middlesex. 


ANSWERS  TO  aUERIES. 


EaiD  irf  ^to^rtti;  snlr  Conh^andng^ 

DKVISE.— APPLICATION  OF  PVBCHASB  M0-» 

NBY.      P.  52. 

It  is  clear,  that  the  purchaser  of  any  part  of 
atkt  personal  assets  of  ^.  B.,  is  net  bound  to  see 
to  tne  application  of  his  purchase  money.  See 
Eiiiott  V.  Merryman,  Ch.  Rep.  78.  And  with 
regard  to  the  purchase  of  his  real  assets,  the 
case,  as  stated,  seems  to  fall  precisely  within 
the  general  nde»  that  unless  there  are  specifies 
or  scheduled  debU,  such  sa  legacies,  &o.  (which 
does  not  appear  to  be  the  case  here)«  a  puF-' 
chaser  is  not  answerable  for  the  misapplication 
of  the  purchase  money  after  it  is  paid  into  the 
hands  of  trustees.  See  Spalding  v.  Skaloner^ 
1  Vem.  301.  Culpepper  Y,j4ston,  2  Ch.  Ca. 
1 15,  2J 1 .  Cotteril  v.  Hampson,  2  Vern.  5.  It 
follow^,  that  a  purchaser,  in  this  case,  mny 
safely  complete  ms  contract^  and  pay  the  pur*- 
chase  money  to  the  trustees^  without  being 
compellable  to  see  to  the  application  of  it. 

z.  A* 


ULnxavaan  XafD. 

BAMKBUPrjCT.*— TROVES. 


p.  51. 


I  think  C.  C.*B  very  brief  and  decisive  an^ 
swer  to  the  query  on  this  subject  cannot  be 
supported.  He  says,  "If  the  barley  was  de- 
livered, it  became  part  of  the  bankrupt's 
goods."  What  bankrupt?  It  is  merely  a' 
man, "  finding  his  affairs  embarrassed,*' who  re- 
delivers these  goods,  as  a  payment  of  his  just 
debt,  and  who  does  not  become  a  bankrupt 
until  some  time  after  m(^  re-delivery.  Mr, 
Hoh,  in  his  Treatise  on  the  Bankrupt  Laws,' 
c.  10.  §  10,  says,  "Two  circumstances  are 
necessary  to  constitute  the  payment  of  a  nar- 
ticular  creditor  a  voluntary  payment,  ana  to 
render  it  void,  as  such,  agsdnst  the  assignees. 
The  first,  that  it  must  be  perfectly  voluntary, 
and  not  obtained  by  the  importunate  pressure 
of  the  creditor,  nor  by  his  menace,  or  em- 
ployment of  legal  process.  The  second,  that 
the  trader  must  either  directly  contemplate 
baMltnq)tey^  or,  under  all  the  circumstances  of 
the  case,  added  to  his  embarrassed  condition, 
it  nanst  be  a  reasonable  inference  that  snch  a 
proiiision  against  bankruptcy  teas  in  his  mind. 
and  that  he  intended  to  seemre  the  favored 
creditor  ag'ainst  any  such  event."  The  con- 
temptation  of  hnnhraptcy  is  the  thing  to  be 
looKed  to ;  and  as  no  peculiar  circumstance  in 
the  4uery^  leads  us  to  such  a  conclnsioir,  I  still 
trust  that  my  former  opinion  stastds  mnim- 
peached.  H.  T, 


iie 


QimkB.^MmiMUaiHt. 


Exfti  0(  Ijndilaclr  aaXlCnutit. 

NOTICK  TO   QUIT.        VOL.  iV.  P.  416. 

Et  videfk.  15,  anie, 

I  as^ree  with  H.  B.  A.,  that  a  mortf(agee 
cannot  grant  a  lease  without  the  concurrence 
of  the  mortgagor^  so  as  to  be  binding  on  him, 
because  the  lessee  will  take,  subject  to  the 
equity  of  redemption  in  the  mortgagor.  See 
the  cases  cited  in  3  L.  O.  p.  138.  But  it  is 
said,  that  six  months  notice  to  a  tenant  from 
year  to  year,  either  from  the  mortgagor  or  the 
mortgageet  or  his  assignee,  will  be  sufficient 
to  determine  the  tenancy;  Co?.  Pow.  Mort. 
1 76 ;  so  that  a  notice  by  tlie  mortgagee  alone 
is  sufficient.  In  Pope  v.  Bi^gi,  9  B.  &  C.  246, 
it  is  held,  that  payment  of  rent  by  the  tenant 
to  the  mortgagee,  after  notice  (as  stated  in  the 
query),  since  the  stat.  of  Ann,  does  of  itself 
amount  to  an  attornment ;  that  is,  the  lessee 
thereby  becomes  tenant  to  the  mortgagee. 
Now  ii  he  be  tenant  to  the  mortgugee^  and  if 
notice  frum  the  mortgagee  alone  would  suffice 
to  determine  the  tenancy,  must  it  not  neces- 
sarily follow,  that  notice  from  the  tenant  to 
the  mortgagee  ulone  would  be  sufficient  ? 

A  Student. 
^  ■■■•■'    ■  '  ' 

QUERIES. 


latD  of  ]9ro|^crt9  xnlr  Conhesanting. 

trust  for  sale. — PURCHASER. 

A.  borrows  money  from  B,,  and  to  secure 
the  repayment  thereof,  conveys  an  estate  to  (7., 
in  trust  to  pay  the  rents  and  profits  to  B.  un- 
til a  certain  day,  and  then  in  trust  to  sell,  on 
default  of  payment.  A*  makes  default.  C., 
after  a  written  demand  given  by  B ,  sells  the 
premises  by  auction.  Can  B,  become  the  pur- 
chaser ?  and  would  a  Court  of  Equity,  on  a 
bill  filed  by  A,  against  B.^  alleging  tnat  B.  had 
taken  advantage  of  the  embarrassments  of  the 
former  to  sell  the  premises,  aimul  the  sale,  on 
the  ground  of  fraud  or  collusion  with  (7.  ? 

Z.A. 


HUSBAND   AND   WIFE. — SETTLEMENT. 

^.,  a  feme  sole,  conveys  her  real  estate  to 
trustees,  upon  trust  for  her  own  separate  use, 
and  afterwards  marries.  -  Is  the  settlement 
yaUd,  as  against  her  husband,  who  was  no 
party  to  the  deed  ?  A. 

HUSBAND  AND  WIFE. — CHILD. 

Can  a  husband  (before  the  birth  of  a  child) 
alien  the  fee  simple  estates  of  his  wife,  so  as 
to  give  a  good  title  to  a  purchaser,  for  the 
joint  lives  of  himself  and  wife ;  or,  in  other 
words,  does  the  husband  of  a  tenant  in  fee 
simple  become  seised  of  an  estate  of  freehold 
{joxz.  an  estate  for  life)  immediately  on  mar* 
riage?  A. 

MISCELLANEA. 


CONVICTION  FOR  WITCHCRAFT  IN  1662. 

At  the  Assizes  held  at  Bury  St.  Edmunds, 


on  the  10th  March,  1662/bclM  ^  MsOm^ 
Hale,  Chief  Baron  of  the  Exchequer,  two  wW 
dows  were  convicted  for-witchcrut.  The  fol- 
lowing is  the  charge  of  the  Judge,  and  the 
subsequent  drcumstances : 

"  Tne  Judge,  in  giving  his  direction  to  the 
jury,  told  them  that  he  would  not  repeat  the 
evidence  unto  them,  lest  by  so  doine  he  should 
wrong  the  evidence  on  the  one  nde  or  on  the 
other.  Only  this  he  acquainted  ^m  with, 
that  thev  had  two  things  to  inquire  after. 
First,  Whether  or  no  these  children  were  be- 
witched. Secondly,  Whether  the  prisoners  at 
the  bar  were  guilty  of  it.  That  there  were 
such  creatures  as  witches,  he  made  no  doubt 
at  all;  for,  Ist,  The  Scriptures  had  affirmed 
so  much.  2dly,  The  wisdom  of  all  nations  had 
provided  laws  against  such  persons,  which  is 
an  argument  of  their  confidence  of  such  a 
crime.  And  such  hath  been  the  judgment  of 
this  kingdom,  as  appears  by  that  act  of  parlia- 
ment  which  hath  provided  punishments  pro- 

Sortionableto  the  qualitv  ot  the  offence;  amd 
esired  them  strictly  to  ooserve  their  evidence ; 
and  desired  the  great  God  of  heaven  to  direct 
their  hearts  in  this  weighty  thing  they  bad  in 
hand ;  for  to  condemn  the  mnocent,  and  to  let 
the  guilty  go  free,  were  both  an  abomination 
to  the  Lord.'' 

With  this  short  direction  the  jury  departed 
from  the  bar,  and  within  the  space  of  half  aa 
hour  returned,  and  brought  tnem  in  guilty 
upon  the  several  indictments,  which  were  diir- 
teen  in  number,  whereupon  they  stood  indict- 
ed.  This  was  upon  Thursday,  in  the  afternoon, 
March  13,  1662.  The  next  morning,  thethree 
children,  who  were  alleged  to  have  been  be* 
witched,  with  their  parents,  came  to  the  Lord 
Chief  Baron  Hale's  lodgings,  who  all  of  them 
spake  perfectly,  and  were  in  as  good  health  as 
ever  they  were ;  only  one  of  them,  by  reason  of 
her  great  affliction,  looked  very  thin  and  wan. 
And  their  friends  were  asked  at  what  time  they 
were  restored  thus  to  their  speech  and  health, 
and  one  of  tbe  parents  did  affirm,  that  within 
less  than  half  an  hour  after  the  vritches  wer»' 
convicted,  they  were  all  of  them  restored,  and 
slept  well  that  ni^rht,  feeling  no  pain ;  only  one 
of  them  felt  a  pain  like  pricking  of  pins  in  her 
stomach. 

Afterwards  they  were  all  brought  down  to' 
the  Court ;  except  one,  who  was  so  airaid  tobe. 
hold  the  prisoners,  that  she  desired  she  might 
not  see  them.  The  other  two  continued  in  the 
Court,  and  they  affirmed  in  the  face  of  the 
country,  and  before  the  witches  themselves, 
what  before  had  been  deposed  by  their  friends 
and  relations, — the  prisoners  not  much  contra- 
dicting them.  In  conclusion,  the  Judfe  and 
all  the  Court  were  fully  satisfied  with  the  ver- 
dict, and  thereupon  gave  judgment  wdnst  the 
witches,  that  they  should  be  hanged.  They  were 
much  urged  to  confess,  but  would  not.  That 
morning  the  Judges  departed  for  Cambridge, 
but  no  reprieve  was  granted ;  and  they  were 
executed  on  Mondav  the  17th  of  March  fol- 
lowing, bttttheyconressednothing  to  the  last. 
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THB  BUSOnONS. 


>•    in*. 


Tbb  .dectioiia  nov  taking  place  through- 
ont  the  •  coontiy  are  necessarily  watched 
with  the  greatest  interest,  and  each  class 
is  amdotus  that  its  own  interests  should 
be  represented  and  .attended  to.     As  law- 
yers, w^  cfannot  divest  ourselves  of  a  lively 
hope-Uuit  our  own  pirofieseion  has  used,  and 
vitt  use,   ito  best  exertions,  to  secure  the 
retDm  of  a  sufficient  number  of  its  own 
body.     We  entertain  no  alarm  that  in  a 
refcrmed  house  of  Parliament  there  will  be 
what  Jba3  been  cafied  "  a  run  against  the 
lawyexs  ;**  for,  first,  we  are,  when  once  pre- 
pared for  the  aoe,  at  least  as  fleet  of  foot, 
aad  BB  ea^ble  of  sustaining  the  contest,  as 
any  of  our  opponents;  and,  next,  the  im- 
portant interestB  of  our  profession  are  so 
strongly  inter^tiven  with  those  of  every 
cksB  of  the  state ;  its  roots  and  its  branches 
are  so  entwined  aad  connected  by  the  closest 
ties,  with  almost  every  family  in  the  coun- 
tiy»  tliat  the  same  measure  which  struck  at 
Ihe  law  9Bust  necessarily  injure  all  other 
classes.     On  the  contrary,  if  any  revolu- 
tionary alteration  of  the  existing  distinctions 
in  the  state  were  unfortunately  to  take 
phuxy  we  conceive  that,  if  we  did  not  prove 
to  be  immortal,  we  should  be  the  last  sur- 
vivon  of  the  fight.     We  entertain  no  feais, 
thexefore,  on  ^ns  point ;  but  however  great 
the  strei^th  of  the  lawyers  to  resist  great 
attacks,  it  appears  to  us  that  they  are  much 
too  passive  in  their  endurance  of  small  ones ; 
and  we  hope  to  find  a  sufiident  aumber  of 
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our  profession  in  the  House,  who  will  be 
ready  to  watch  over  all  that  eonoems  the 
welfare  of  their  brethren  out  of  it. 

At  the  time  that  we  write  this,  we  cannot 
know  so  much  of  the  result  of  the  elections 
as  our  readers  will  when  they  read  it*  •  Aa 
fur,  however,  aa  this  is  known,  we  .have 
great  reason  for  congratulation.    Three  out 
of  the  MetropoHtan  divisions  have  returned 
lawyers;  and  it  is' to  be  remembered,  that  a 
precedent  is  thu»' created  for  ensuring  the 
future  return  of  members  of  the  same  pro- 
fession.    Marylebone  has  returned  th^  At- 
tomey-Gkneial  into  Partiameat,  a  gentla* 
man,  it  is  to  be  reoc^cted,  more  diBtia- 
gmshed  in  the  legal  than  the  political  world, 
except  hy  his  ofiicial  station.    Finsbury  has 
selected  Mr.  Seijeant  Spaokie,  an  advocate 
in  laige  practice,  and  of  no  very  strong 
shade  of  pajrty ;  and  Southfrark  hjss  returned* 
at    the    head   of  the  poll,   Mr.  William 
Brougham*  a  Master  in  Ghanoeiy,  and  a 
brother  of  the  existing  Lord  Chancellor. 
We    cannot  complain,  therefore,    of  our 
treatment  by  the  capital.  The  cry  of  "  down 
with  the  lawyers,'   has  not  been  even  at- 
tempted to  be  raised ;  and  if  we  are  as  well 
represented  in  the  provinces,  there  i»  little 
chance  of  an  indodum  parliumentum. 

Let  us  now  look  to  die  return  in  the  pro* 
vinces.  Sir  James  Scarlett  has  secured  his 
return  for  Norwich,  a  large  and  populous 
town.  Mr.  Pollock  is  returned  for  Hunt- 
ingdon, We  have  here  therefore,  two 
lawyers  of  conservative  principles,  and  both 
proper  men.     We  much  regret  that  Sir 

Charles  WethereU  and  Sir  Bdward  Sug- 
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den  have  been  tmfortunate,  not  because  we 
ngree  with  them  in  politics,— for  we  have 
none, — but  because  we  would  have  every 
great  party,  and  all  opinions,  ably  repre- 
sented. We  cannot  help  also,  feeling  a 
personal  sympathy  with  the  former  if  he 
be  excluded  from  the  House,  b  stage  on 
which  he  has  so  long  delighted  to  perform. 

The  Solicitor  General  has  succeeded  at 
Du^ey ;  and  we  may  now  reasonably  an- 
ticipate that  the  measures  of  the  Real  Pro- 
perty CJommissioners,  including  the  bill  fen: 
a  General  Registry,  will  be  teken  up  by 
Government.  This  important  result  may 
follow  his  appointment. 

We  could  have  wished  to  have  seen  Mr. 
Follett,  Mr.  Seijeant  Goulbum,  and  Mr. 
Kelly  in  Parliament ;  and  it  appears  to  us 
not  a  little  to  their  credit,  that  at  the  ele- 
ventli  hour  they  have  espoused  the  unpopu* 
larside. 

Among  the  untried  lawyen  in  Ptolia- 
4Bent,  we  find  Mr.  Tancred  returned  for 
Banbiiry^  Mr.  John  Jervis  for  Chester,  and 
Mr.  Faithful,  a  solicitor,  for  Brighton. 

This,  is  all  that  b  at  present  certain. 
We  shall  report  further  progress  next  week. 


CHANGES  IN  THE  LAW  DURING 
THE  LAST  SESSION  OF  FARLIA- 
MENT,  1831—1832. 

No.  IX. 


Criminal  loto. 

coiviMO.    2  W.  4,  c.  34. 

Tbis  Act  was  passed  on  the  23d  May  last, 
and  is  entitled  **  An  Act  for  consolidating 
and  amending  the  Laws  against  Offences 
relating  to  tiie  Coio^." 

The  objects  of  the  Act  are,  1st.  ta  con- 
'solidate  fdl  liie  laws  relating  to  offences 
against  the  Coin  of  the  realm. 

2dly,  To  reduce  all  those  offences  to 
degrees  below  Treason. 

3dly,  To  abolish  the  punishment  of  Death 
for  any  of  those  offences. — These  objects 
are  effected  by  the  first  section ;  and  the 
second  fixes  the  commencement  of  the  Act, 
on  the  Ist  May,  1892. 

4thly,  To  facilitate  the  eon^ction  of 
offenders,  by  various  amendments  in  the 
previous  law;  the  principal  of  which  are 
as  follow : 

If  any  person  shall  counterfeit  any  coin, 
resembling  or  apparently  intended'  to  re- 
seriible  or  pass  for  any  of  the  Kis^s  cur- 
rent gold  or  silver  coin,  he  shall  in  Eng^ 
land  and  Ireland  be  guilty  of  felony,  knd 
in  Scotland  of  a  high  crime  and  offence  r 


and  being  convicted,  shall  be  Eable  to  la 
transported  for  life,  or  for  not  leas  tium 
seven  years,  or  to  be  imprisoned,  not 
exceedii^  four  years.  The  offence  ahall 
be  deemed  to  be  complete  althoagh  the 
coin  shall  not  be  in  afit  state  to  be  tittered, 
or  the  counterfeiting  shall  not  be  fifiialiftil^ 
§3. 

Coloring  counterfdt  coin  or  pieces  of 
metal,  widi  intent  to  make  them  pass  for 
gold  or  silver  coin;  coloring  or  altering 
genuine  ooiu,  with  intent  to  make  it  pass 
for  a  higher  coin — trtuuporUiikm  far  Ufu 
§4. 

Impairing  the  gold  or  silver  coin,  *witii 
intent,  &c.  —  trmuportatUm  for  fonarteem 
years,     §  5. 

Buying  or  sdling,  &c.  counteifeiit'  gold 
or  silver  coin  for  lower  value  than  its  deno« 
mination :  importing  oounterf ett  coin  horn 
beyond  seas— ^mnupor/otton  for  life.     4  6« 

Uttering  counterfeit  gold  or  sih«r  ooin^ 
imprisonment  not  ezooe&ig  one  year.  Ut- 
tering, aoobmpanicd  by  poesesskm  of  other 
counterfeit  coin,  <Mr- followed  by  a  seecmd 
uttering — imprisonment  not  eiceeding  two 
years,  'Every  second  offence  of  uttering, 
after  a  previous  conviction^  riiall  be  fdony 
— transportation  for  life.    §  7. 

Having  three  or  more  pieces  of  counter* 
felt  gold  or  silver  coin  in  possession,  with 
intent,  &c.  —  imprisonment.  Second  of- 
fence, felony  and  transportation.     §  8. 

What  shall  be  sufficient  evidence  of  a 
conviction  for  a  previous  offence  against  thq 
act,  is  set  forth  in  §  9. 

Making,  mending,  or  having  posseHuos 
of  any  coining  tools —  trmuportaiwm  for 
life.    $  10. 

Conveying  tools  or  monies  out  of  the 
Mint  witiiout  authority — transportation  for 
life.     §  11. 

The  various  offences  relating  to  toppet^ 
coin  are  stated  in  $  12* 

Where  any  gold  or  silver  coin  shall  be 
tendered  to  any  person  who  shall  suj^ct  it 
to  be  diminished  otherwise  than  by  reason- 
able wearing,  or  to  be  coimterfeit,  he  may 
cut  or  break  the  same ;  and  if  it  shall  ap- 
pear to  be  diminished  otherwise  than  by 
reasonable  wearing,  or  to  be  counterfeit^ 
the  person  tendering  shall  bear  the  loss; 
but  if  of  due  weight,  and  lawfbl  coin,  the 
person  cutting  \&  required  to  receive  it  at 
the  rate  coined.  If  any  dispute  shall  arise 
it  shall  be  determined  in  a  summary  man* 
ner  by  a  justice  ci  the  peace,  who  is  em* 
powered  to  examine  upon  oath  tiie  parties^ 
or  any  other  person;  and  the  tdfers  of  the 
receipt  of  the  Ezdiequer,  &c.  are  t^imed 
to  cut  or  break  every  piece  of  counterfeit 
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tr  nnlaw&Qjr  duainuhed  gold  or  ailTer  com 
which  shall  be  tendered  to  them  in  pay- 
ment of  tiie  xerenue.     §13. 

Fh>Tision  for  the  discovery  and  seizure  of 
ooonteifeit  coin  and  coining  tools,  for  se- 
cmiDg  them  as  evidence,  and  regulating 
the  prosecution,  are  contained  in  $$  14, 15, 
and  16. 

The  moneyer,  or  other  officer  of  the 
Mint,  need  not  to  be  called  to  prove  the 
coin  to  be  counterfeit,  but  any  other  credi- 
ble witness  will  be  sofident.     §  17. 

The  poniahment  of  acceasoriea  is  fixed  in 
§18. 

.  The  Court  may  order  hard  labor  or  soli- 
tey  confinement^  together  with  imprison- 
ment   §  19. 

Offences  committed  at  sea  are  within  the 
jnrisdictioa  of  the  Admiralty.    §  20. 

The  rules  of  interpretation  of  the  Act  are 
contsined  in  §  21 ;  and  22,  the  last  sec- 
tion, limits  actions  brought  against  persons 
trting  mider  the  statute: 

For  further  detaib  and  remarks  on  the 
effect  of  the  Act,  we  refer  to  3  Dowling's 
Collection  of  Statutes,  p.  100  et  9eq.  and 
Roecoe's  Digest  of  the  Law  relatmg  to 
offences  against  the  Coin. 

THE  PROPERTY  LAWYER, 
No^VIlL 


Oy  THK  EIGHT  OF  A  CLBROTMAN  TO  CHARGE 
HIS  HBNBFICB. 

Wi  hare  before  shewn  that  a  warrant  of  attor- 
ney may  be  ao  drawn  as  to  enable  a  clergyman 
to  graot  an  effectual  charge  on  his  benefice^ 
2  L.  0. 196 ;  but  if  the  warrant  of  attorney 
expressly  recites  that  it  is  ^Fen  as  a  col- 
htenl  security  for  the  payment  of  an  an- 
auity  charged  on  the  benefice,  it  will  be  void. 
JCtHew  V.  Btau^  2  B.  &  Ad.  736  n,  and  ant^, 
M.  The  following  case  decides  that  a  war- 
nnt  of  attorney  ^ven  by  a  clergyman  autho- 
rizing his  creditor  to  issue  sequestration,  is 
Toid:— 

llie  defendant,  a  clergyman,  had  raised 
oKmey  by  way  <rf  annuity  ot  the  plaintiff  and 
of  W.  Morris.  To  the  phdntiff  he  gave  a  war* 
not  of  attorney  to  enter  up  judgment  for  the 
vrears  of  his  annuity,  ana  in  the  warrant  ex- 
F^ly  authorized  him  to  issue  a  sequeatration. 
He  aho  ^ve  Morris  a  warrant  of  attorney  to 
CBter  u^  judgment  for  arrears,  but  the  warrant 
tp  Morris  contained  no  allusion  to  a  sequestra- 
tiOB.  The  defendant  baring  fiaQed  to  pay  the 
iiunutiea*  the  phuntiff  first,  and  then  Morris, 
catered  up  judgment,  and  issued  respectively 
•equeaCmuuiE  against  the.defenjjMit's  bene- 


fices ;  whereupon  WHde,  Serjeant,  on  the  part 
of  Morris,  obtained  a  rule  nUi  to  set  aside  the 
plaintiff's  warrant  of  attorney,  iudgment,  and 
sequestration,  on  the  ground  that  his  warrant 
of  attorney  containing  an  express  authority  to 
issue  a  sequestration,  was  a  charge  on  the 
benefices,  and  therefore  void  under  13  Eliz. 
c.  20.  §  1,  which  enacts,  "  That  all  chargings 
of  such  benefices  with  cure,  with  any  pension, 
or  with  any  profit  out  of  the  same  to  be  yielded 
or  taken  hereafter  to  be  made,  other  thatk 
rents  to  be  reserved  upon  leases  hereafter  to 
be  made  according  to  tne  meaning  of  this  act, 
shall  be  utterly  void;"  and  he  referred  to 
Shaw  y.  Priichurd,  10  B  &  C.  241 ;  Flight  ▼. 
Salter,  1  B.  &  Ad.  673 ;  GlbOone  v.  Hocper^ 
2  B.  &  Ad.  734 ;  2  L.  O.  195;  and  Di^  dem. 
MUchimon  v.  Carter,  8T.  R.  67. 

Taddy^  Serjt.,  shewed  cause.  Both  parties  arst 
in  the.  same  situation,  and  the  Court  will  not 
interpose  in  favour  of  one.  The  plaintiff's  war* 
rant  of  attorney  is  a  mere  securitv  for  a  debt  i 
a  mode  of  shortening  process  of  law,  and  not 
a  charging  of  the  defendant's  benefice  with  any 
pension  mthin  the  meaning  of  the  statute.  In 
Flight  V.  Salter,  the  warrant  of  attorney  autho* 
rized  the  party  to  proceed  immediately  to 
sequestration  before  any  arrears  of  the  annuity 
were  due,  and  the  Court  relied  on  Doe  dem. 
Mitehimon  v.  Carter,  where  it  was  expressly 
found  that  the  warrant  of  attorney  was  given 
in  fraud  of  a  covenant  not  to  assign  a  lease. 
A  debt  is  not  a  profit  within  the  meaning  of 
the  statute ;  and  at  all  events,  this  application 
can  only  be  made  by  the  defendant,  and'npt  by 
a  stranger  to  the  judgment. 

IFme.  Morris,  although  not  a  party,  has  a 
suffident  interest  to  entitle  him  to  apply  for  the 
removal  of  a  judgment  which  impedes  his  own 
execution.  Saundera  v.  Hardinge,  6  T.  R.  9. 
And  the  phuntiff's  warrant  of  attorney  expressly 
pointing  at  the  proceeding  by  sequestration,  is 
a  charge  on  the  benefice  witmn  the  meaning  o{ 
the  statute. 

After  taking  time  to  consider,  the  Court 
pronounced  a  rule  that  Newland  should  no  fur- 
ther enforce  lus  writ  of  sequestration ;  but  that 
he  should  not  be  subject  to  an  action  of  tres-» 
pass.  Rule  absolute  accordingly.  Newland  f» 
>aMi;i,  9Bing.  113. 


REVIEW. 


A  Supplement  to  a  Practical  Treatise  on  the 
Law  of  Patents  for  Inventions,  with  Sug^ 
gestions  of  many  Alterations  in  that  Law; 
and  an  Abstract  of  the  Laws  in  force  in 
America,  Spain,  Austria,  Netherlandsi 
and  France.  By  Richard  Godson,  M.'P. 
Barrister  at  Law.  London;  Saunders 
and  Benning.     1832* 

This  woik,  which  the  author  describes  to 
be  a  Supplement  to  his  former  Practical 
Treatise,  is  confined  to  the  Law  of  Patents 
for  Inventions.  The  original  work  com- 
prised also   Monopolies    and    Copyright 
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The  cases  on  the  subject  of  PatentB*  since 
the  first  publication  of  Mr.  Godson  in  1823, 
are  not  numerous, — being  only  twenty- 
three  in  nine  years.  The  author  hajs  fol- 
lowed his  original  plan:  subdividing  the 
supplementary  matter  into  chapters,  similar 
to  Uie  previous  work ;  namely,  1,  of  a  Pa- 
tent generally.  2,  Of  the  Inventor,  3,  Of 
a  new  manufacture,  or  the  Subject  of  a  Pa- 
tent. 4,  Of  the  Specification.  5,  Of  the 
Practice  of  obtaining  a  Patent.  6,  Of  the 
Construction  of  Letters  Patent.  7,  Of  the 
Property  in  Inventions.  8,  Of  the  Infringe- 
ment of  a  Patent,  and  remedies  for  that 
injury.  9,  Of  Letters  Patent,  when  void, 
and  the  method  of  having  them  cancelled. 

As  will  appear  by  the  title-page,  the 
author  professes  to  make  "  suggestions  of 
many  alterations  in  the  Law ;"  but  we  do 
not  observe  that  he  has  contributed  much 
to  aid  the  future  legislator. 

His  suggestions  for  an  improvement  in 
the  law  reacting  the  first  inventcnr,  aie  as 
follow : 

*'  If  a  communication  be  made  from  a 
foreigner  residing  abroad  to  a  person  in  this 
country,  that  person  can  have  a  patent  as  be- 
ing the  original  inventor.  Why  not  permit  a 
fordgner  in  this  country  to  give  the  informa- 
tion f  And  if  a  foreigner,  why  not  an  English- 
man? 

**  It  might  be  advantageously  enacted  that 
the  inventor  might  assignhis  right  to  a  patent, 
so  that  the  assignee  should  have  the  patent  in 
his  own  name.'' 

A  description  of  inventors,  extracted 
from  the  London  Journal  of  Arts  and  Sci- 
ences for  1831,  is  given  by  Mr.  Godson, 
and  may  be  interesting  to  introduce  here. 

''  Useful  inventors  are  of  three  classes ;  the 
first  are  men  of  genius,  capable  of  producing 
important  inventions  that  involve  the  entire 
projecting  of  new  machines,  or  remodelling  of 
existing  ones,  and  the  organization  of  new  or 
complicated  processes  and  systems  of  working. 
These  arc  very  few. 

"  The  second  are  men  who  have  not  so  ex- 
tensive a  scope  of  imagination  and  intellect  as 
to  project  new  systems  or  great  changes,  and 
to  organize  the  means  of  effecting  them,  but 
who  arc  capable  of  making  marked  improve- 
ments upon  existing  systems  and  machmery, 
or  partial  changes  in  them.  This  class  is  con- 
nderable. 

feL  "  The  third  class  is  made  up  of  men  of  small 
ima^nation,  who  are  not  capable  of  any  great 
originality  of  thought,  but  who  have  a  certain 
ingenuity  which  they  can  apply  to  the  things 
that  come  within  the  range  or  their  observa- 
tion, and  possess  a  tact  for  correctly  and  accu- 
rately executing  that  which  they  conceive. 

"  Their  provmce  is  to  improve  in  detaU,  to 
^ve  a  finish  to  the  detached  parts  of  the 
extensive  ^^combinations  formed  by  superior 


nunds,  and  to  fill  up  ttie  diasiiit  thl  ocear^ 
frequently  in  the  plans  of  the  grestesk  inventors. 
Happily  this  class  is  immense,  bein^  spread 
thickly  over  the  whole  body  of  mechamcs,  from 
the  manufacturer  and  engineer  down  to  the. 
lowest  workman.  Such  men  constitute  ex- 
pert mechanicians,  who  are  never  at  a  loss  for 
expedients  for  overcoming  the  practical  diffi- 
culties of  detail,  that  occur  in  their  business, 
and  are  perpetually  making  trifiing  investions 
wluch  they  reqinre  for  inmeiVate  application.'^ 

The  following  are  Mr.  Godson's  observa- 
tions on  the  alterations  required  in  the  de- 
finition of  the  subject  of  a  patent. 

"  There  should  be  a  body  of  law  made  ex- 
pressly for  the  discoveries  in  chemistry,  be- 
cause the  rules  which  apply  to  the  inventor  of 
a  madiine  do  not  adapt  themselves  to  the  dis- 
coverer of  a  chemical  truth. 

**  How  far  the  first  discoverer  of  a  principle 
should  be  protected  in  a  monopoly  of  the  prin- 
ciple, and  not  be  confined  to  tne  means  by 
which  he  brings  it  into  use,  is  a  question  of 
great  difficulty ;  but  it  seems  to  be  very  danger- 
ous to  give  a  monopoly  of  the  principle. 

**  What  shall  be  the  extent  of  mi  alteration 
or  improvement  which  shall  support  a  patent, 
is  also  a  question  of  great  difficulty,  out  it 
might  be  removed  by  a  good  legislative  defini- 
tion of  an  improvement. 

'*  But  it  is  worthy  of  observation  br  in- 
ventors, that  a  slight  combination  of  mechaoi- 
C|d  means,  which  form  an  instrument  that  is 
new  and  useful,  will  support  a  patent.'* 

The  last  chapter  of  the  work  is  devoted 
to  Foreign  Laws  respecting  Inventions,  and 
we  have  selected  the  various  durations  of 
Foreign  Patents,  the  pecuniary  terms  on 
which  they  are  granted,  and  the  power  of 
transferring  the  right. 

In  America,  the  dnratian  of  the  I^ttent 
granted  to  citizens,  and  to  aliens  who  have 
resided  two  years  in  America,  is  fourteen 
years,  if  the  invention  has  not  been  pub- 
lished in  a  foreign  country.  The  inventor, 
or  his  representative,  may  assign  his  in- 
terest ;  but  the  assignment  must  be  re- 
corded. 

In  Spain  there  is  no  exception  as  to  aliens, 
and  the  grant  is  in  the  form  of  "  a  Royal 
Patent  of  Privilege,"  which  is  issued  with- 
out previous  examination  of  the  novelty  or 
utility  of  the  object.  If  it  has  not  been 
used  in  Spain  nor  abroad,  the  privilege  is 
given  by  a  Patent  of  Invention,  c^erwise  of 
Introduction  only.  The  extent  of  the  privi- 
lege is  according  to  the  duty  paid ;  viz.  for 
five  years,  1000  reals  vellon  ;  for  ten  yeaiSr 
3000 ;  for  fifteen  years,  6000 ;  and  for  a 
privilege  of  introduction  or  importation, 
3000.  The  right  may  be  transferred  or 
bequeathed   as   penoBol   property.     The 
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'Inaifer  nAvfc  be  by  a  {Miblic  deed  re^fcered 
wiAin  thiity  days. 

In  Amtria  tiie  priTilege  k  granted  both 
to  naliyes  and  foreignen,  and  extends  over 
the  vbole  monarchy.  The  doty  or  tax 
payable  is,  for  the  first  five  years,  ten 
Hoiiiu;  fox  the  sixth  year,  fifteen  florins; 
vith  aainerease  of  five  florins  on  each  year, 
makiiig  for  the  fifteenth  yeai  sixty,  and  for 
tiie  bngest  tens  425  florins.  The  privil^e 
may  be  let,  or  disposed  of  at  pleasore.  If 
the  term  originally  taken  be  only  fifteen 
yean,  it  may  be  |Nrolonged  for  another  fif- 
teen years,  on  paying  the  usual  rates. 

According  to  the  Belgian  Law,  patents 
are  granted  to  those  who  make  an  inven- 
tion, or  first  introduce  or  piactise  it.  The 
datiea  are  regulated  by  the  duration  of  the 
term  i  for  five  years,  150  firancs ;  for  ten 
yeara,  from  300  to  400,  according  to  the 
importance  of  the  invention;  for  fifteen 
yeafs,  from  600  to  750  francs.  The  patent 
may  be  prolonged  for  five,  ten,  or  fifteen 
years,  and  it  may  be  assigned  by  the  King's 
antfaority,  on  payment  of  nine  francs. 

In  France t  ^e  national  assembly  dedared 
that  "  every  new  idea  belongs  originally  to 
him  who  conceived  it;''  and  that  it  would 
be  to  attack  the  li^ts  of  man  in  their 
eesenoe,  not  to  regard  a  discovery,  in  in- 
dustry as  the  property  of  the  author.    Pa- 
tents are  granted  for  five,  ten,   or  fifteen 
years,  according  to  the  choice  of  the  in- 
ventor ;  and,  if  taken  for  the  shorter  periods, 
may  be  extended  to  fifteen  yeara,  beyond 
which  it  can  be  enlaiiged  only  by  the  I^gis- 
btore.  The  taxis  as  follows :  for  five  years, 
tMX)  livres;  for  ten  years,  800;  for  fifteen 
years,  1500 ;  and  for  prolongation,  600 ;  be- 
ndea  jthe  fees   on   passing    and  registry. 
Ihere  is  besides  the  annual  tax  on  all  pro- 
ieasions  in  the  useful  arts  and  drades.    Here 
sisothe  rightto  the  patent  may  be  transferred. 
Tbe  piain  on  which  Mr.  Godson  has  pro- 
ceeded, of  publishing,  by  way  of  "  Supple- 
ment," the  cases  decided  since  his  original 
woik,  was  long  ago  resorted  to  by  Mr. 
.^Idd,  in  his  books  of  Practice.     It  would 
appear  to  be  a  convenient  method  of  con- 
tinuing the  subject,  and  avoiding  the  ex- 
pence  of  a  new  Edition ;  but  it  is  not  with- 
oQt  disadvantages,  and  we  understand  ia 
nrely  successful:  the  latest  treatises  being 
generally  preferred  to  these  disjointed  pub- 
lications*   The  New  Cases  in  the  present 
Voliune  i^ipear  to  have  been  carefully  di- 
gested by  the  Author,  and  will  of  course  be 
iBefiil  to  the  Profession,  in  bringing  the 
Iaw  down  to  the  present  time.    The  Ana- 
lysis of  the  Laws  of  other  Countries  will 


asaidt  the  Legida^  (if  not  the  Practitioner) 
in  supplying  the  defects  of  our  own  system. 

NOTE   ON  THE  REVIEW   OP  MR. 
SHELFORD's  LAW  OF  LUNATICS. 

\^fFe  have  been  requated  to  Insert  tkefolkw^ 
ing  note.'\ 

Iv  the  review  on  Mr.  Shelfbrd's  Law  of 
Lunatics,  in  the  last  number  of  the  Legal 
Observer,  the  following  mistakes  and  omis- 
sions are  stated  to  have  escaped  the  author. 
'*  Thus,  the  office  of  Clerk  of  the  Custodies 
of  Lunatics  is  mentioned  as  an  existing 
office  (p.  27),  but  it  not  stated  that  it  is 
now  abolished  after  the  26th  of  August, 
1838,  by  the  2  &  3  W.  4.  c.  IM.      So 
also,  in  stating  that  the  Barons  of  the  Ex- 
chequer in  Scotland  exercbe  a  jurisdiction 
in  lunacy  (p.  30),  it  should  have  been  men- 
tioned that  the  Court  of  Exchequer  of  Scot- 
land is  now  abolished  by  the  2  W.  4.  c. 
54."    At  the  time  the  part  of  the  work  re- 
ferred to  in  the  above  review  was  printed, 
neither  of  the  above  statutes  had  passed. 
Hie  statute  2  &  3  W.  4,  c.  Ill,  is  stated 
in  a  subsequent  part  of  the  work  (see  p. 
624,  n.).     It  is  to  be  observed,  that  the 
juriisidiction  exercised  by  the  Barons  of  the 
Exchequer  in  Scotland  has  not  yet  deter- 
mined, as  the  statute  2  &  3  W.  4,  c.  54, 
only  provides  for  the  discharge   of  their 
duties  by  a  Judge  of  the  Court  of  Session 
after  the  retirement  or  death  of  the  last  of 
the  present  Barons. 

[These  acts  might  have  been  mentioned  in 
the  Addenda. — E  d  .] 

—       - '  -  - 1  , —  — ■ — —  -  -^f— 

THE  GENERAL  CEMETERY  ACT. 


Tax  most  interesting  Local  Act  passed  in  the 
last  session  of  Parliament,  is  the  2  &  3  W.  4, 
c.  1 10,  which  authorizes  the  establishment  of 
a  General  Cemetery  for  the  interment  of  the 
dead  in  the  neighbourhood  of  the  metropoUs. 
We  shall  give  the  summary  of  its  principal 
contents  from  the  last  volume  of  Mr.  Bowling's 
useful  cdlection  of  Statutes. 

By  §  1,  certam  persons  are  incorporated  as 
a  company,  for  the  purpose  of  a  general  ccane- 
tery  forthe  interment  of  the  dead  in  the  neigh- 
bourhood of  London.  By  §  2,  the  company 
are  empowered  to  purchase  premises  for  the 
purposes  of  the  act.  By  §  3,  the  iwrish  of  St. 
Pancras  is  excepted,  as  a  place  within  which 
such  premises  may  be  purchased.  The  com- 
pany are  entitled  to  sol  lands  wldch  they  do 
not  want  (5  4.) ;  but  they  are  prevented  from 
Belling  land  wnich  has  been  consecrated  (§5) 
The  treasurer  is  to  give  receipts  for  the  pay- 


sellmg  land  which  has  been  consecrated  (§o). 
The  treasurer  is  to  rive  receipts  for  the  pay- 
ment of  the  monev  (§  6).    The  word  *'  grant, 
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In  convcytinces  from  tile  company  is  to 
amount  to  certtdn  covenants  (§  7).  The  pro- 
prietors are  allowed  to  nuse  money  amongst 
themselves  for  the  imdertakingf,  not  exceedmg 
'45,000/.,  to  be  divided  into  shares  of  25/.  each. 
(§  8.)  Shares  are  to  be  deemed  personal  pro- 
perty (§  9)  They  may  compel  the  payment 
of  subscriptions  (§  10).  Sect.  11,  directs  how 
'  the  subscribers  are  to  rote.  The  person  whose 
name  stands  first  as  a  joint  proprietor  with 
others,  is  to  be  deemed  the  owner  (§  12). 
8ect.  13,  provides  that  lunatics  and  minors 
may  vote  by  their  committees  and  guardians. 
'The  proprietors  must  be  possessed  of  shares 
for  SIX  calendar  months  before  they  can  vote 

•  (§  14).    Sect.  15,  directs  tiiat  the  names  of 
proprietors  are  to  be  entered,  and  certificates 

.  of  their  shares  delivered  to  them ;  and  also 
makes  provision  for  granting  new  certificates 
when  the  old  ones  are  worn  out  or  destroyed. 
'  The  company  are  empowered  to  raise  an  addi- 
tional sum  by  way  of  mort|(age,  and  mort- 
Ifagees  are  not  to  have  priority  on  account  of 
4ate,  &c.  (§  16).  Sect.  17,  directs  the  interest 
of  money  borrowed  to  be  piud  in  preference  to 
dividends.  Sect.  18,  prohibits  creditors  from 
voting.  The  company  are  enabled  to  raise 
the  amount  again  should  the  mortgages  be 
paid  offr§  19).  Sect.  20,  directs  how  the 
money  raised  is  to  be  applied.  The  company 
are  empowered  to  buUa  a  cemetery  <§  21) ;  to 
build  a  chmel  (§  22) .  The  company  may  con- 
tract for  the  works  to  be  doae(§'23).  Hiey 
may  compound  for  breach  of  contract  (§  24). 

•  By  §  25,  the  company  are  allowed  to  make 
sewers*  from  the  cemetery.    The  cemetery  is 
to  be  consecrated  (§  26).    The  company  must 
pay  a  fee  on  the  interment  of  persons  removed 
mm  certidn  parishes  (§  27).    A  larger  fee  is 
Id  be  paid  to  the  rector  of  Mary-le-Bone  (§  28). 
The  company  must  keep  an  account  of  such 
fees,  and  allow  it  to  be  inspected  (§  29).    Sect. 
SO.'imposes  a  penalty  for  refusing  inspection. 
The  company  must  account  for  fees  half-yearly 
(§  31).      They  may  require  evidence  of  the 
identity  of  the  incumbent  (§  32).  The  fees  are 
directed  to  1>e  pud  to  the  incumbent  for  the 
time  being  (§  33).  The  incumbent  is  to  account 
with  his  predecessors  (§  34).  The  books  of  the 
compady  are  to  be  aeemed  evidence  (§  35). 
The  company  are  to  appoint  a  minister  (§  36) ; 
the  duties  of  the  minister  are  defined  (§  37) ; 
any  clergyman  may  officiate  (§  38) ;  a  stipend 
is  to  be  paid  to  the  minister  (§  39).    Sect.  40, 
directs  now  the  stipend  may  be  reoovored. 
The  directors  are  to  appoint  a  clerk  and  sex- 
ton <§  41).    A  part  of  the  cemetery  not  con- 
secrated, may  be  set  i^art  for  foreigners  and 
tithers  not  members  of  the  Church  of  England 
(§  42).    The  company  are  enabled  to  sell  the 
exclusive  right  ot  burial  in  vaults,  in  per- 
petuity,  or  tor  a  limited  period  (§  43).    lliey 
wtt  to  keep  the  cemetery  in  repair  (§  44).   The 
form  of  grant  of  the  exclusive  right  of  burial 
in  vaults,  &c.  Is  given,  and  a  memorial  of 
vdiich  is  to  be  entered  in  a  book  by  the  derk 
<$  45).    The  persons  who  may  purchase  such 
Exclusive  right  are  enabled  to  dispose  of  the 
fame,  and  form  of  assignment  is  given  (§  46) ; 


such  derivative  assignment  is  to  be  n^glstareil 
(§47).  No  interment  can  be  made  in  a  pri- 
vate vault  without  the  consent  of  the  owner 
(&  48).  The  company  are  empowered  to  take 
down  monuments,  &c.  erected  contrary  to  con- 
dition (§  49).  No  burials  are  to  be  made  in 
vaults,  except  in  leaden  cofiins(§50).  All 
burials  within  the  cemetery  must  be  registered 
(§51).  The  days  for  the  first  and  other  gene- 
ral meetings  ot  the  company  are  appointed 
(§  52).  The  general  meetings  are  to  wpoint 
a  treasurer  and  derk  (§  53)  |  the  clerk  u  not 
to  be  treasurer,  and  vice  vertd(§  54).  No 
money  is  to  be  issued  without  an  order  from 
the  <&rector8(§  55).  The  general  meetjngs 
are  empowered  to  make  bye-Taws  (§  56).  The 
first  general  meeting  is  to  choose  directors 
(§  57) .  The  general  meetings  are  to  consist 
of  not  less  thim  twenty  persons,  possessed  In 
the  aggregate  of  one  hundred^  snares  (§  58). 
Notice  of  acyourned  meetings  is  to  be  given 
(§  59).  The  service  of  the  directors  is  de- 
fined (§  60).  Five  directors  are  to  form  a 
t/uorum  (^61).  Mode  of  supplying  vacancies 
in  the  direction (§62).  The  appomtment  of 
auditors  (§  63).  The. service  of  tne  auditors  is 
defined  (§  64).  Mode  of  supplyii^  vacandet 
among  the  auditors  (S  65).  Ine  directors  and 
au(Utors  may  be  re-elected  (§  66).  No  person 
holding  office  is  allowed  to  be  a  director  or 
auditor  (§  67).  The  office  of  any  director  or 
auditor  becoming  disqualified,  is  to  be  vacant 
(§  68).  The  proprietors  are  empowered  lo 
remove  directors  or  auditors  for  misconduct 
(|  69).  A  chairman  and  deputy  chairman  of 
directors  are  to  be  i^pointed  (§  70).  Any  direc- 
tor or  auditor  contracting  for  works,  &c.  after 
flection,  is  to  become  dii^ualified  (§  71)-^  llie 
chairman,  or  deputy  churman,  shaQ  preside  at 

General    meetings  (§  72).    The   powers  and 
uties  of  the  directors  are  defined  (§  73).  Spe- 
cial meetings  may  be  convened  (§  74).    Sect. 
75,  provides  that  no  business  shall  be  trans- 
acted at  a  special  meeting  other  than  that  Uw 
which  it  was  called.    Sect.  76,  states  how  tiie 
notice  of  meeting  is  to  be  given.    The  orders 
and  proceedings  are  to  be  entered  in  a  book 
(§  7/ ).   The  directors  are  to  order  acoonnta  to 
be  kept  (§  78).    The  officers  are  to  make  oat 
accounts  when  required  (§  79).    The  directors 
are  to  cause  a  report  of  the  receipts  and  dis- 
bursements to  be  annually  laid   before  the 
proprietors  (|  80) ;  such  report,  when  confirm- 
ed, is  to  be  binding,  unless  sonie  error  is  dis- 
covered within  six  months  (§81).    It  is  com- 
petent for  Uie  annual  meetings  to  examine  tbe 
accounts  (§  82).    The  directors  are  enabled  to 
appoint  a  temporary  treasurer  or  derk  (^  83). 
The  clerk  is  to  keep  lists  of  the  proprietors 
(§  84).    The  directors  are  empowered  to  make 
caUs,  to  sue  for  such  calls  if  not  pud,  or  to  de- 
clare the  shares  to  be  forfdted,  and  direct  tbem 
to  be  sold  (§  85) ;  the  overplus  shall  be  pud  to 
the  defaulter  (§  86).    How  proceedings  in  ac- 
tions are  to  be  taken  (^87).    Mode  of  ascer- 
taining the  proprietorship  of  shares  in  certain 
cases  (§  88).    The  proprietors  in  arrear  shall 
not  be  allowed  to  vote  (§  89).    Shares  are 
allowed  to  be  sold  i  the  form  of  transfix  (§  90). 
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Ae  calls  must  be  paid  before  the  shares  c.nn  he 
$M(§  91).  Tiie  accounts  are  to  be  made  up 
annuiuly,  aad  a  dividend  declared  (§  92).  The 
directors  may  make  dividends  at  intermediate 
times  (§  93).  A  fund  for  the  repayment  of 
money  borrowed  is  to  be  set  apart  before  a 
dividend  can  be  declared  (§  94).  The  reserved 
load  is  to  be  invested,  and  also  the  dividends, 
until  a  certain  event  (§  95).  Sect.  96,  pro- 
vides for  ascertunins^  the  proprietorship  of 
lihares  in  case  of  mamage,  &c.  The  receipt  of 
one  proprietor  of  shares  is  to  be  deemed  suf- 
iident  (§  97).  What  shall  be  good  service  of 
notice  on  the  comfMmy  (§  98).  What  shall  be 
|Qod  service  of  notice  by  the  companjr  (§  99). 
oeet*  lOOj  proiddes  for  compelling  witnesses 
to  attend.  Sect.  101,  empowers  the  direc- 
tors to  grant  releases  to  witnesses.  Sect. 
IQ2,  enacts  that  costs  may  be  recovered  by 
distress  on  the  goods  of  the  company.  Persons 
injoring  the  cemetery  are  subject  to  a  penalty 

3103).  JSect.  104  provides  for  the  preventing 
nuisances  in  the  cemetery.  The  proprietors 
may  be  witnesses  (§  105).  The  apphcation  and 
recovery  of  penalties  (§  106) ;  aamages  and 
Ghar|(es  in  case  of  dispute  are  to  be  settled  by 
tiro  justices  (§107).  Justices  are  enabled  to 
proosed  by  summons  for  the  recovery  of  pe- 
nalties (§  108).  Mode  of  securing  offen- 
d^a  whose  names,  &c.  are  unknown  (§  109). 
^e  forms  of  information  and  conviction 
(§  110).  Distress  is  not  to  be  unlawful  for 
■ant  of  form  (§111).  Persons  aggrieved  may 
meal  to  the  quarter  sessions  (1  112).  Au- 
ueaticated  bve  laws  are  allowed  by  the  evi- 
dence (§  113).  Proceedings  are  not  to  be 
flashed  for  want  of  form  (§  114).  The  limita- 
tion of  actions  (§  1 15).  The  pUuntiflT  cannot 
RCQver  after  tender  of  amends  (§  116).  Jus- 
tices are  empowered  to  adminiscer  oaths 
1)117).  Rules  for  the  construction  ofcertsun 
^am  of  the  act  (§  1 18).  The  rights  and 
poifers  of  the  commissioners  of  sewers 
Javed 
4«t($ 


are 


(&11 
120). 


119).  This  shall  be  deemed  a  public 
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VOSBS  DRATNB  POR  MURDKB. 

In  the  year  1654,  a  Mr.  Walter  Kidderminster, 
^  had  been  a  steward  of  several  gentlemen's 
estates  in  Cambridgeshire,  and  amassed  a  con- 
^erablesum,  set  out  for  London,  where  he  had 
previously  sent  his  wife.  On  his  way,  he  stopped 
«t  the  White  Horse  Inn,  Chelmsford.  Soon  af- 
^^f^vards  a  report  was  spread  that  he  was  gone  to 
Amsterdami,  where  his  wife  sent  to  inquire  for 
«^»  but  was  assured  he  was  not  there.  After 
some  tim^^  ahe  heard  he  was  at  Cork,  in  Irc- 
*^;  tluther  she  also  sent,  and  made  a  most 
^||%ent  and  exact  search  for  him,  both  in 
Y^fL  and  Munster.  Again  there  was'  a  report 
^  he  was  in  Barbadoes,  and  they  sent  to 
'^^^i^oes  to  make  inquiries  after  turn.    She 


continued  constantly  inquiring  after  her  1mm- 
band,  till  her  sister  one  day,  in  1(16:2  ev  1668; 
reading  the  newspaper  of  the  dayv  raddenlf 
cried  out,  *'  Sister,  here's  news  of  your  bw^ 
band !"  upon  which  she  read  in  the  news  <  to 
this  effect,  vUr.  "  That  the  bones  of  an  tmknown 
person,  supposed  to  be  robbed  and  murdered, 
were  founa  buried  in  a  back  yard  in  ChekM- 
ford.  Whosoever  can  give  notice  of  any  pctp^ 
ison  missing,  let  them  give  notice  to  Mr.  Tal* 
cott,  coroner,  in  Feerin?,  or  to  ike  constaMe 
of  CAielmsfbrd,  or  to  Mr.  Rmper,  bookseller, 
over  against  St.  Dunstan's- Church,  in  Fleet 
street;"  and  upon  comparing  the  lime  of  her 
husband's  bein^  nussing,  witii  ^e  time  in  ^la 
newspaper  of  tne  supposed  murdered  bodya 
lying  concealed,  it  appeared  to  be  oxtvemely 
probable ;  upon  which  she  immediately  went 
to  Mr.  Rimer's,  and  by  his  advibe  setoff- for 
Chelmsfonl,  and  for  want  of  conv^anee  went 
on  foot  with  a  friend. 

On  their  way,  they  stopped  at  Romfond,  «fid 
learnt  that  one  Sewell  had  kept  the  Whke 
Horse,  at  Chelmsford,  at  the  time  of  the.tMp» 

gosed murder;  and  that  the  ostler,  who^thoR 
ved  there  vnis  at  Romford.    He  was  aeiRt  ^^ 
but  refused  to  come  forward.    Mrs.  Kidder* 
minster  then  proceeded  to  Chelmgford,  where 
she  learnt  from  Mr.  Turner,  the  new  landlosd 
of  the  inn,  the  circvmstances  of  the  discovery 
of  the  corpse.     He  had  psAes  between  his 
neighbour's  meadow  and  his  orehard :  a  gveat 
wind  having  blown  them  down,  he  resolved^to 
make  a  mud  wall;   in  (figging  which^  they 
found  a  skull  with  all  the  teeth  in  it  but  one, 
and  a  hole  in  the  left  nde  of  the  skull  about 
the  size  of  a  crown.    Seveml  country  people 
came  to  see  it,  Who  had  observed  new  turf  laid 
upon  theplace.  Upon  digging  on,  theyperoeiifed 
that  the  corpse  had  been  crammed  in  doable. 
The  coroner  sat  upon  the  bones,  and  the  jnj 
found  a  verdict  of^murder  committed ;  a  blow 
upon  the  side  of  the  head  was  the  cauae  of  the 
person's  death.    At  this  time  SeweU,  who  for* 
merly  kept  the  inn,  and  his  wife  and  two 
daugiiters,  were  alive,  and  the  ostler  and  maid- 
servant  who  lived  in  their  family.    Mr.  TnT* 
ner,  to  vindicate  the  roratation  of  the  house, 
applied  to  the  justices  or  the  peace  of  the  ooim- 
t]^,  who  issued  out  warrants  against  Sewell  aad 
ms  wife,  who  were  taken  before  the  justices,  bot 
upon  their  examination  they  denied  all  know- 
ledge of  the  matter ;  the  mi^trates,  however, 
bound  them  to  appear  at  the  next  assizes,  and 
Mr.  Turner  was  bound  to  prosecute.    Sewell 
died  about  a  fortnight  before  the  assiaea,  but 
it  was  suspected  t&X  he  vras  poisoned  l^hia 
wife.    He  shewed  visible  signs  of  a  troubled 
mind.    He  often  desired  his  wife  to  alk>w  him 
to  speak  to  some  of  the  chief  men  of  thetown^ 
for  otherwise  he  could  not  die ;  which  hia  wife 
would  not  permit.    At  the  asuzea  Mrs.  <SewQll 
appeared,  and  nothing  being  pofdtivdy  .proved 
against  her,  she  was  contianed  under  bail  till 
the  next  assizes,  at  which  timo-the*  lord  chief 
justice.  Sir  Orlando  Bridgman,  went  the  dr-* 
cuit,  and  finding  that  no  dear  account  of  the 
person  murdered  could  be  ascertained,  nor 
who  were  the  murderers,  he  orctored  that  bo 
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tiee  should  be  inserted  in  the  newn>u>er8,  at 
Lent  BSflizesy  by  which  means  Mrs.  Kiddermin- 
cter  had  die  first  intimation  of  it. 

Mrs.  Kidderminster,  returning  from  Chelms- 
ford^ made  inouiir  for  the  ostler,  Moses 
Drayne.  She  asKed  him  to  describe  the  man 
who  left  his  horse  behind  him  when  he  was 
oetleratthe  White  Horse,  in  Chelmsford, — 
what  clothes  he  wore,  for  she  had  some  suspi- 
cion it  might  be  her  husband.  He  answered, 
that  tiie  gentlemaii  was  a  tall,  big,  portly  man, 
widi  his  own  hair,  dark  brown,  not  very  long, 
curled  up  at  the  ends^  that  he  wore  a  black 
flafeiB  cap,  and  that  his  clothes  were  of  a  dark 
my ;  which  she  found  agreed  with  her  hus- 
Saad's  figure.  She  then  asked  him  what  hat 
he  wore ;  he  rcpUed,  "  A  bbck  one,"  "  Nay," 
laid  die>  ''  my  husband's  was  a  grey  one.** 
At  which  words  he  changed  colour  leyeral 
times,  and  never  looked  up  in  her  face  after- 
Wards,  but  told  her,  that  one  Mary  Kendall, 
who  had  been  a  servant  at  Chelmsford  at  the 
time  of  the  gentleman's  stay  there,  could  in- 
fonn  her  much  better. 

,  Drayne  was  committed  to  ^ol,  and  after 
much  trouble  they  traced  out  Mary  Kendall. 
Before  the  next  assizes  Sewell's  wife  died. 
On  the  trial  of  Drajrne,  Manr  KendieJl  deposed, 
**  That  she  was  aervant-maia  in  the  inn  where 
the  gentleman  was  murdered,  and  that  she, 
having  dressed  herself  in  her  best  clothes,  bad 
leave  of  her  master  to  go  to  Kilden,  where 
her  father  lived ;  and  upon  her  return  home 
that  night,  her  mistress  bid  her  fetch  a  pcdr  of 
aheets,  and  lay  them  upon  the  bed  in  the  room 
called  the  King's  Arms.  When  she  came  into 
the  room,  she  found  the  gentleman  standinjo^ 
with  his  back  towards  the  fire,  and  mth  his 
liands  behind  him :  he  drank  to  her,  and  made 
•her  drink  up  her  glass  of  beer,  and  bid  her  go 
tmd  fetch  him  a  napkin,  to  make  him  a  cap. 
•He  asked  her  whether  she  was  the  man  of  the 
Jiouse's  daughter,  or  his  miud  ?  she  answered, 
ahe  was  his  servant.  The  master  and  mistress 
Jieing  in  the  room  all  this  while,  and  having 
inipped  together  with  the  gentleman,  he,  in 
the  presence  of  the  maid  and  the  mistress,  de- 
livered lus  cloak-bag  to  the  master  of  the  house, 
and  told  him  there  was  in  it  near  600/.  and  writ- 
ings of  considerable  value.  Then  her  mistress 
bid  her  go  to  bed,  and  lie  with  the  younger 
children  m  the  farther  end  of  the  house,  that 
being  not  her  usual  lodging,  where  she  was 
locked  in  that  night,  andher  mistress  unlocked 
the  door  in  the  morning.  She  said,  that  be- 
tween one  and  two  of  the  clock  in  the  morning, 
she  heard  a  great  fall  of  something,  that  it 
shook  the  room  where  she  lay,  though  it  was  at 
the  furthermost  part  of  the  house.  When  she 
came  down  in  the  morning,  she  found  her 
master  and  mistress,  and  the  ostler,  dtting  very 
merrily  at  the  fire,  with  a  flaggon  of  driiuc  be- 
fore them,  none  of  them  having  been  in  bed 
that  night,  nor  the  two  daughters,  Betty  and 
Priss,  who  were  appointed  to  lie  in  the  same 
room  where  the  maid  used  to  lie.  She  not 
seeing  the  gentleman  stirring  in  the  morning, 
after  some  time,  asked  her  mistress  if  the  gentle- 
man was  gone.  *'  Yes/'  answered  she,  **  uiough  I 


you  were  so  good  a  housewife  that  you  cotdd 
not  get  up ;"  and  blamed  her  for  lying  ia  bed 
BO  long.  She  asked  her  mistress  whether  the 
gentlemen  left  her  any  thing.  "Yes,"  said 
her  mistress,  "  he  left  you  a  groat,''  and  put 
her  hand  in  her  purse,  and  gave  it  her. 
''Then,"  sdd  the  maid,  '<  I  wffl  g;o  and  make 
dean  the  chamber."  ''No,"  saM  the  mis<» 
tress,  *'  my  daughters  and  I  have  set  tiiat  to 
rights  already ;  do  you  what  you  are  about, 
and  then  go  to  your  flax-  wheel."  The  cbam* 
ber  door  was  kept  locked  for  dght  or  nine 
weeks  afterwards,  and  no  person  admitted  to 
enter  it  but  themselves.  Once  she  asked  h^ 
mistress  whv  that  room  was  locked,  and  not 
kept  clean  for  guests,  as  usual  ?  The  mistress 
answered,  "  they  had  no*  guests  fit  for  that 
room,  for  it  was  kept  for  gentlemen." 

''  Some  time  afterwards,  on  a  Sunday,  ber 
master  gave  her  the  key  to  fetch  his  doak  out 
of  his  cnest,  in  his  chamber ;  there  she  saw 
the  gentleman's  suit  of  clothes,  and  the  cloak- 
bag,  which  she  saw  him  defiver  to  them. 
About  nine  weeks  afterwards,  her  mistress 
sent  her  up  into  the  room  where  the  gentle- 
man had  been  murdered,  to  fetch  something, 
it  beinp^  the  first  time  she  had  been  m  that 
room  since  it  had  been  locked.  She  searched 
over  the  room,  and  looked  upon  the  tester  of 
the  bed,  and  there  she  saw  the  gentleman's 
hat,  his  hanj^er,  boots,  and  the  satin  cap  which 
she  took  ofirthe  gentleman's  head,  and  nanped 
upon  his  hot,  and  laid  it  upon  the  table,  when 
she  made  a  cap  of  the  napkin,  and  put  it  on 
the  gentleman^  head.  She  took  tiie  gentle- 
man's hat,  his  hanger,  boots,  and  cap,  aild  car- 
ried them  down  to  her  mistress  and  the  ostler. 
She  asked  her  mistress*-'*  Yon  said  the  geiN 
tleman  was  gone  to  London  in  a  coadi  i  did 
he  go  without  dothes,  or  did  you  lend  him 
some  ?  for  I  saw  his  dolhes  in  my  master's 
chest,  and  these  things  are  his  too."  The 
ostler  said,  *'  you  lie  like  a  w— — ;  those 
things  are  mine."  The  maid  answered,  "ymt 
are  a  rogue ;  I  am  sure  they  were-  the  gQiide> 
man's;  I  know  not  whose  they  are  now." 
Her  mistress  hearing  the  maid  and  tiie  oader 
quarrelling,  she  fell  upon  the  maid,  and  there 
arose  violent  words  betwixt  them,  when  her 
mistress  broke  herhead  in  three  several  places, 
so  that  the  blood  ran  about  her  ears.  The 
maid  talked  the  loader,  and  asked  her,  '^whe- 
ther  she  intended  to  murder  her,  as  she  did 
the  gentleman."  Then  her  master  hearing  this 
disturbance,  came  to  them,  and  persuad^  her 
to  hold  her  tongue  and  be  quiet.  She  fiirther 
deposed,  that  uie  ostler  had  from  hb  master 
60?.  of  the  gentleman's  money,  for  that  some 
short  time  after  the  murder,  he  lent  60f.  to  a 
woman  who  kept  the  Greyhound  Inn  hi  the 
same  town ;  and  that  that  must  be  the  money, 
for  Uie  ostler  was  worth  nothing  of  hb  own  at 
the  time  of  the  murder ;  and  that  the  ostler  had 
the  gentleman's  clothes,  which  she  had  seen 
in  her  master's  chest ;  and  that  the  ostler  sent 
them  to  one  Clarke,  &  dyer,  in  Modsam,  to 
have  them  dyed  into  a  liver  colour.  The  dyer 
asked  him,  "why  he  would  have  the  colour 
altered,  since  they  were  of  a  better  colour  be- 
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fare?"  The  ostler  answered,  Uiat  he  would 
hare  them  dyed  jliecauie  he  did  not  like  the 
oobnr;  and  that  about  a  twelvemonth  after, 
he  dyed  the  grey  hat  black.  Then  she  deposed 
liirther,  that  her  master  raised  himseli  to  a 
|wm1  condition  on  a  sadden ;  for  before,  he 
«is  BO  poor,  that,  his  landlord  would  not  trust 
him  for  a  ^larter's  rent,  but  would  make  him 
uy  every  six  weeks ;  and  that  he  could  not 
be  trusted  for  malt,  but  was  forced  to  pay  for 
one  barrel  under  another.  That  shortly  after, 
thCT  bou^t  a  ruined  malt-house,  and  new 
boiit  it,  and  usually  laid  out  40A  in  a  da?  to 
buy  barley.  There  were  seen,  upon  a  sudden, 
agreat  dumge  in  the  daughters'  condition,  both 
81  to  their  dothes,  and  otherwise ;  and  if  she 
bought  hut  a  hood  for  one  of  the  daughterB« 


there  was  a  piece  of  gold  changed ;  and  they 
were  observed  to  have  goldin  great  plenty.''- 

This  evidence  was  confirmea  in  several  cir- 
cumstances by  other  witnesses,  two  of.  whom 
proved,  that  between  one  and  two  in  the  mon^ 
ing  of  the  night  in  question,  they  heard  a  noise 
in  Sewell's  house,  and  a  man's  voice,  crying^ 
''what,  will  you  rob  me  of  my  money  and  mmv 
der  me  too  ?  if  you  tsJce  my  money  spare  my 
life."  Then  they  heard  something  that  fell 
very  heavily,  and  a  noise  as  of  chairs  and  stools 
about  the  room,  and  all  the  lights  put  out. 
The  servant  of  Mr.  Kidderminster  identified 
the  cloaths  of  his  master. 

The  prifloaer  was  found  guilty,  and  exe- 
cuted. 
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[  Concluded fi'om'p.  III.] 

Clerks  Nmnes.  To  whom  articled. 

Pbillips,  HoweU  Jones,  Norfolk  Street,  Strand.    Phillips,  Stephen  Howell,  the  same  place,  now 

deceased. 
Pickup,  If^llliam  Clayton,  GO,  Great  Russell    Carr,  William,  Blackburn,  assigned  to  John 

Street.  Hargreaves,  Blackburn,  aforesud. 

Pkkock,  Charles,  SI,  New  Ormond  Street,    Fisher,  Robert,  Newport,  Salop. 

Qneoi  Square. 
Piper,  J.,  Denmark  HiU,  Surrey.  Marten,  George,  Mincing  Lane. 

Postlethwute,  J.  Bateman,  Whitehaven,  Cum-    Walker,  Michael,  Whitehaven,  aforesaid. 

beriand. 
Powell,  Charles,  Knaresborough,  Yorkehire.       Powell,  Samuel,  the  younger,  of  the  tane 

place. 
Preston,  Richard  Rushton»  Liverpool.  Watson,  James  Ottley,  Liverpool,  aforesaid. 

Preston,  Charles  Abbott,  Yarmouth.  Preston,  Isaac,  the  younger.  Great  Yarmouth. 

Price,  William    Evan,  14,   Guilford  Street,    Smale,  Charles,  Bideforo,  Devonshire. 

Russell  Square. 
Pringle,  Hall,  Alnwick,  Northumberland.  Lambert,  John,  Alnwick,  aforesaid. 

Pritdtard,  Edward,  the  Lodge,  Norwood,  Sur-    Sherwood,  T.  Edward,  Dean  Street,  Soufh- 

rey.  wark. 

Pritt,  George,  23,  Downing  Street,  Westmln-    Pritt,  George  Ashley,  late  of  Liverpool,  do- 

ster.  ceased,  now  with  Thomas  Blackstock,  IS, 

Serjeant's  Inn,  Fleet  Street. 
P]fke,  John,  (no  residenoe  entered.)  Welford,  Richard,  late  of  Marlborough,  de- 

ceased, assigned  (to  R.  Griffiths  Welford, 
Marlborough,  and  now  of  Gray's  Inn. 
Pyke,  George,  Gray's  Inn  Square.  Hopkinson,  Bei^amin,  Red  Lion  Square. 

Redfcm  R.,  Oldham,  I^ncashire.  B^wn,  Edward,  of  the  same  place. 

Riches,  Alfred  Smith,  Norwich.  jny  George  Norwich 

Robins,  Thomas,  Conway,  Wells,  Somerset-    Robins,  'Aomas,  Wells,  aforesjud,  (now  de- 
''^^-  ceased,)  assigned  to  Edmund  Davies,  Wells, 

aforesaid 

Rmsdl,  Winiam,  17,  Queca's  Row,  Walworth,    Russell,  Joshua,  Lant  Street,  Southwark. 
ovrrey. 

Sunsbivy,  William  Vince,  Langford,  Somer-  Bradford,  John  Willmott,  Langford. 

setshLre. 

fianithia,  Edward,  Taunton,  Somersetshire.  Mills,  Thomas  MiUiken,  of  the  same  place. 

Seller,  Thomas,  York.  Smithson,  Robert,  York. 

Sewell,  Robert  Burleigh,    Newport,  Isle  of  Sewell,  Thomas,  Newport,  aforesaid. 

Wight,  Southampton. 

•  Sherwood,  Richara  William,  Newport,  Isle  of  Kirkpaldck,  Richard  (jodman,  Newport,  afore- 

^ight.  said. 
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Sherwood,  Georg«,  Abiii|rdon,  Berkshire.  Ormond,  WUliani,  Wantaro,  fieiMuns. 

Smith»  Frederick  Wieking.  Blackhealh  Phrk.      Laiie,  Charles,  Uncoln's  Inn  FMds. 

fimith,  Tbomas  Seddon,  Li?erpool.  Holden,  John,  LiverpooL 

Smith,  John  Pridharo,  Devonport,  Deronshire.    Smith,  John,  Devonport. 

teiytldM,  Henry,  d9,  Essex  street.  Strand.        James,  John,  Hereford,  tissijifned  to  P.  Lewft, 

Bodenham,  Herefordshire. 

£pinks,  John,  the  younger,  32,  Doughty  Street,  Clarke,  Willfiam,  and  Gazebroot  Duvler, 
Middlesex.  Chertsey,  Surrey,  assigned  to  WiMiam  Viuttj, 

Inner  Temple. 

Stanley,  John,  Drayton  in  Hales,  Salop.  Stanley,  James,  Drayton,  aforesaid,  assigned  to 

Robert  Michael  Baa:ter,  now  of  Lincoia's 
Inn  Fields,  lately  under  fresh  articles  of 
clerkship  to  James  Stanley. 

fltenning,  Benjamin,  8,  Clifford's  Inn.  Stedman,  Dewdney,  Horsham,  Sttssex. 

Stephens,  Robert,  Devonport,  Devonshire.         Leach,  George,  die  same  place. 

Stone,  Qeorge,  Gray's  Inn  Place.  Robinson,  Stratford,  Jermyn  Street,  St.  James*!. 

Floughton,  Clarke,  Wymondham,  Norfolk.         Mitchel,  John,  Wymondham,  aforesaid. 

Street,  Thomas  Leach,  Lincoln's  Inn  Fields.       Baker,  George  Leeke,  Lincoln's  Inn  Fields. 

Sutton,  George  Frederick  Prince,  10,  St.  John's  Lamb,  Henry,  Kettering,  Northampton,  and 
Wood  Road,  Regent's  Park.  now  a  pupil  with  Thomas  Piatt,  ofLiucob's 

Inn,  Esq.  Barristtf  at  Law. 

Taylor,  William,  Cockermouth,  Cumberland.     Fisher,  John,  the  younger,  late  of  Cocker- 
mouth,  aforesaid,  deceased. 
Thomas^  David,  27»  New  Millman  Street.  Davies,  James.  Moor  Court,  Herefordshire. 

Tomlin,  William  Fryer,  9,  Wilmington  Square    Tomlio,  Ottiwell,  Richmond,  Yorkshire,  as- 
signed to  James  Williamson,  Gray'a  Inn. 
Townson,  Thomas,  Lancaster.  Willis,  Richard,  Lancaster. 

Trail,  John,  130,  St.  Alban's  Place,  Edgeware    Wright,  John,  Southampton  Row,  Edgewsre 

Road.  Road. 

Tucker,  Andrew,  Moore's  Terrace  Peckham,    Tucker,  Charles  Benjamin,  Chard,  Somenct- 

Surrey.  shite;   assigned   to, John  HvlA.  WeUbef, 


Hatton  Garden,  and  by  bim  assigned  to 
William  AUexander,  Clement's  Inn,  dceeai- 
ed,  and  afterwards  assigned  to  Henry  Chirke, 
Basinghall  Street. 

lumer,  Charles,  Darlington.  Duihanw  Jackson,  Henry,  Kirkby  Stephen,  We8tnor4- 

land. 

Twist,  John  Brown,  Coventry.  Twist,  John,  Coventry- 

Vigne,  Augustus,  Woodford,  Essex.  Rickards,  George,  Basinghall  Street.- 

Viner,  Robert,  Shiffnall,  Salop.  Brown,  Gilbert,  Shiffnall,  aforesaid. 

Wade,  Armigd,  Grea.t  Dunmow,  ^Mex.  Wade,  George,  Great  Dunmow,  aforesaid. 

W^alker,  WUliam,  Delahay  Street,  Westmin-  Hayes,  Thomas  Porrett,  Bedford  Row. 

ster.  " 

.  Walton,  William,  48,  Lothbury.  Knight,   Charles,    Church  Court,  Clemoit's 

Lane,  London. 

Washboume,  Edward,  Gloucester.  Bonner,  Bei^amin,  Gloucester. 

Weeks,  Henry,  2,  Raymond  Buildings.  Lloyd,    John  Thomas,    Shrewsbury,    Salop, 

(since  deceased.) 

Weddall,  James,  Thome,  Yorkshire.  Beckitt,  William,  Thome,  aforesaid. 

Welch,  David,   Newcastle-under-Lyne,  Staf-  Hyatt,  J.  Ford,  of  the  same  place. 

fordshire. 

Wheatley,  Thomas,    54,  Commercial  Road,  Jupp,  Richard  Webb,  Carpenter's  HalL 

Lambetii. 

Whellicr,  Sowdon,  14,  Nicholl  Square,  Alders-  Barton,  Henry  Downe,  Exeter. 

gate  Street. 

Wbite,  Eustace,  Old  Dorset  Place,  Ckpham  Osbom,  John  Curling,  Coleman  Street,  dc- 

Road.  ceased,  assigned  to  Thomas  Hilton  Bothann 

ley,  Coleman  Street. 

Whittington,  John,  Charles  Street,  Clerken-  Evans,  William,  Baith. 

well* 

Wilkinson,  Charles  George  Graham,  George  Lawrence^  Edward,  Bucklersbury,  assigned  to 

Street,  Adelphi.  Charles  Wilkinson,  Bucklersbury. 

Wilkinson,  John,  Lincoln.  Hayward,  Charies,  Lincoln. 

WHliams,  Humphrey  Lloyd,  Idaniyllin,  Mont-  Williams,  John  Jones,  DoI^Ily,  Merioneth, 

gomery.  assigned  to    Maurice    Bibby,    Llan^lliiu 

aforesaid. 


-Attmiep  to  (•  fldWMni^  Aifaiy •  Hwij  » jBywiir  GMirif  .*  JMIf* 
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DTtllitmay  Jamee,  Cardiff*  Glamorj;*aiiskftre. 
riUiams,  J«Bac8»  St.  Mary's*  Cardiff,  Gin- 

moi^^ansldre. 
\riI]oby»  Edward,  9,  New  MiUman  Strtet 
WooUej,  Thomaa^  29,  Paik  Street,  Islington. 

Wnm,  George  PMilson,  BinniDgliam. 
Wri^  Thomas,  Long  Acre. 
Wynne,  Robert,  Staple  Inn. 


7v  iMMi  ctncifd* 

Reece,  Blehard  Lewis,  Cardiff,  aforesaid. 
Reece,  Richard  Lewis,  Cardiff,  aforesaidi 

Mmioby,  Wiliiaai,  Berwick-vpon-Tweed. 
Woole^jT,  Charles,  late  of  Hoxten  Square^  aoi^ 

of  Liverpool  Street,  Broad  Street. 
Ingleby,  Ciemait,  Birmingluun. 
Barker,  William,  Mark  Lane. 
Hinde,  William,  LiverpooL 


SUPERIOR  COURTS. 


iUilU  Court. 

LEGACT — LIABILmr    TO    CREDITORS  Oil 
IK80LVBNCT. 

J  legacy  cannot  be  to  limiedns  to  he  enjoyed 
be  the  leftotee  after  imoirency,  in  oppo^ 
tttion  to  the  ftut  eUnnu  o/hie  ermUton. 

A.,  a  testator,  bequeathed  400/.  to  his  execu- 
tors, o^n  trust  to  apply  the  same  and  the 
interest  thereof  to  the  sole  use  and  benefit  of 
his  ion  B.,at  such  times,  in  such  manner,  and 
such  lOUDs  as  they  in  their  judfl^ent  should 
think  fit;  and  in  case  of  the  ^ath  of  B,  before 
the  legacy  should  hare  been  so  applied,  the 
testator  directed  the  unapplied  portion  of  it  to 
become  part  of  his  residaarv  estate,  which  he 
pvt  to  another  legatee.  Tke  son  B.,  became 
inioWent  sofui  after  the  death  of  the  testator, 
haring.howeFer,  before  his  insolFcncy,  receiTcd 
fipom  the  executors  about  160/.  He  also 
received  several  small  sums  afterwards. 

The  assignees  of  the  insolTcnt  filed  their 
bill  against  the  executors,  calling  upon  them 
to  account  for  and  pay  over  to  t&m  so  much 
of  the  legacy  as  remained  unpaid  in  their 
hands  at  the  time  of  B.'b  insolvency. 

Mr.  BkkerBteth  and  HrMirdleMtone^ior  the 
assignees,  submitted  that  it  was  a  clear  and 
settled  rule,  that  property  coi^d  not  be  so 
fimited  as  to  continue  in  the  enjoyment  of  a 
bankrupt  after  his  bankruptcy.  The  same 
rale  applied  to  an  insolvent,  whose  interest  in 
al^acypassedtohis  assu^ees  after  his  in- 
solvency. The  policy  ot  the  law  generally 
prevented  a  man  from  limiting  the  enjoyment 
of  a  bequest  so  as  to  withdraw  it  from  all 
lisbility  to  the  claims  of  creditors. 

Mr.  Pemberton,  for  the  defendant  said,  that 
in  all  the  cases  to  which  the  present  was  sup- 
posed to  be  anidogous,  and  to  which  the  rules 
of  law  ref&rred  to  applied,  a  vested  interest 
vas given  to  the  legatee;  but  a  discretionary 
power  was  given  to  the  executors  over  this 
le^y,  and  a  portion  of  it  was  snven  over,  in 
flie  event  of  his  death,  before  aO  was  pud  to 
him.  The  law,  and  the  rules  of  this  Court, 
aUowed  a  legacf,  or  a  part  of  it.  to  be  given 
orer  absolutely  m  the  event  of  the  insolvency 
of  a  legatee ;  there  was  no  reason,  therefore, 
that  it  mmj  not  be  given  over  conditionally. 


Mr.  Biekentethia  reply.  No  doubt  of  It;  « 
testator  might  limit  over  a  bequest  in  the  evenk 
of  the  insolvency  of  a  legatee :  but  hese  it 
was  given  over  in  the  event  of  oec^,  and  not 
of  insolvency,  which  last  was  not  fai  the  con- 
templation of  the  testator.  The  executors^ 
by  continuing  to  pay  the  Icjpunr  to  tiie  lega- 
tee after  ^  his  insoivencty,  clearly  manifested 
such  an  intention  of  continuing  to  him  such 
an  ei^oyment  of  the  legticf  as  the  policy  of  the 
lawprohibited. 

The  Master  qfthe  RoUe  was  clearly  of  opi. 
nion,  that  the  policj  of  the  law  did  not  allow 
property  to  be  limited  in  such  a  manner  as  to 
DC  enjoyed  by  an  insolvent  in  oppodtion  to  the 
just  cUuns  of  his  creditors ;  ana  tha^  the  dis- 
cretion vested  in  the  executors  by  the  testator, 
determined  with  the  insolvency  ot  the  legatee. 

Piercy  v.  Roberts,  Westminster,  iVucbael- 
mas  Term,  1832.    M.  R. 


POLICT  OF  INSURANCE. — BBCURITT  VOR  A 

*DBRV« 

A.  iende  100/.  to  B.,  and  effects  an  insurance 
to  double  that  amdunt  on  B.*«  li/if;  the 
latter  paying  the  premium  on  the  policsu 
but  no  interest  for  the  loan.  Held,  that  the 
policy  it  tubttantially  the  policy  of  B.,  and 
that  B/t  repretentatioe  it  at  any  time 
entitled  to  the  produce  thereof  after  pay^ 
ing  the  principal  and  interett  of  the  loa$^ 
for  both  which  the  policy  urat  a  teeurity. 

The  bill  in  this  case — ^which  was  filed  by  the 
personal  representative  of  a  Miss  UiU— statedL 
among  other  things,  that  she  had  in  the  year 
17B9,  borrowed  the  sum  of  100/.  of  a  Dr. 
Walker,  to  whom  a  policy  of  insurance  fett 
51001.,  effected  on  Miss  Hill's  life,  was  granted 
bv  the  Equitable  Assurance  Company.  Miss 
Hill  piud  regularly  the  annual  premium  on  tiie 
policy  of  insurance ;  but  it  vras  not  stated^  nor 
did  it  appear,  that  she  ever  paid  the  interest  of 
the  money  borrowed.  Upon  the  death  of 
Dr.  Walker,  in  1826,  his  executors  claimed  • 
beneficial  interest  in  the  policy;  and  from 
that  time  kept  up  the  annual  payment  of  the 
premium.  Miss  Hill  having  discontinued 
to  pay  it.  Upon  her  death,  some  time 
after,  the  value  of  the  poUcv  having  been 
then  greatly  increased  by  the  aadition  of  large 
bonus^es  from  time  to  time,  and  amounting  ia 
the  whole  to  the  sum  of  7961.  { the  plaintifiiAer 
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represeataUvey  souglit  to  recover  the  whole 
yalue,  ofiering  to  pay  to  the  executors  of  Dr. 
Walker,  the  principal  sum  of  the  loan  of 
100/.,  with  interest  ever  since  it  was  lent. 

The'  principal  question  in  the  cause  was,  whe- 
tiier  there  had  been  an  a^p-eement  on  the  part 
of  Miss  Hill  to  give  up  all  interest  in  the  policy 
in  consideration  of  the  lender's  forbearance  to 
claim  interest ;  or  whether  the  policy  had  been 
taken  as  a  security  for  both  principal  and  in- 
terest of  the  loan ;  in  which  latter  case  the 
executors  of  Dr.  Walker  were  to  be  considered 
as  trustees  for  the  representative  of  Miss  Hill, 
for  the  excess  of  the  proceeds  of  the  policy 
bevoad  the  principal  and  interest  of  the  origi- 
nal loan,  in  support  of  this  latter  construc- 
tion, a  letter  from  Dr.  Walker  himself,  dated 
several  years  back,  was  read  j  and  from  it  the 
inference  was  clear,  that  he  considered  the 
policy  of  insurance  in  no  other  light  than  as  a 
security  for  the  principal  and  interest  of  the 
100/. 

The  Mtiiter  of  the  Rottt  decided  that  the 
|kkuntlff  was  entitled  to  the  value  of  the  policy 
after  payment  of  the  debt  and  interest,  the 
insurance  effected  in  the  name  of  Dr.  Walker 
being,  in  His  Honour's  opinion,  substantially 
the  msurance  of  Miss  mil.  He  would  not, 
iiowever,  give  costs  affunst  the  defendants,  as 
they,  the  executors  or  Dr.  Walker*  in  whose 
name  the  policy  was  effected,  and  who,  there- 
fore, had  tne  legal  interest  in  it,  were  justified 
in  resisting  the  chum.  It  would  be  different  if 
Dr.  Walker  himself  had  been  the  person  resbt- 
ing  the  demand. 

Simpson  v.  fFelker  and  another,  Westmin- 
ster, Michaelmas  Term,  1802.    M.  R. 


AWARD. — COSTS. — ATTACHMENT.'— DBMAND. 

(fa  rule  is  enlarged  by  consent  from  one  term 
to  another,  no  advantage  can  be  taken  of 
the  want  of  its  personal  service. 

Directing  a  verdict  to  be  entered  for  a  certain 
sum,  ts  equivalent  to  ordering  that  sum  to 
bepaid. 

In  this  case,  an  action  was  brought  to  reco- 
ver a  certain  sum,  alleged  to  be  due  from  the 
defendant  to  the  plaintiff.  Before  trial,  the 
cause  was  referred  to  an  arbitrator.  He  not 
remembering  that  the  matters  in  difference 
were  not  re&red  to  him  by  an  order  at  Nisi 
Prius,  directed  a  verdict  to  be  entered  for 
IKMA,  and  ordered  the  defendant  to  pay  the 
costs  of  the  reference,  whidi  amounted  to  the 
jum  of  48iL  These  two  sums  were  demanded, 
but  not  paid.  A  rule  nut  for  an  attachment 
was  obtained  in  the  Trinity  Term,  and  enlarged 
hy  consent  to  Michaelmas  Term. 

Alexander  novf  shewed  cause,  and  contended, 
that  as  the  rule  for  an  attachment  had  not 
been  personally  served,  the  Court  could  not 
make  it  absolute. 

lAttiedale,  J.  thought  it  too  late  to  take  ad- 
vantage of  that  objection,  now  that  the  rule 
had  been  enlarged  by  consent. 


Alexander  then  contended,  that  as  the, 
trator  here  had  onl^  in  fact  found  that  a  cer- 
tun  sum  was  due  from  the  defendant  to  the 
plaintiff,  and  had  made  no  order  for  the  pay- 
ment of  that  sum,  the  defendant  could  not  be 
in  contempt  by  not  paying  it.  Before  a  party 
could  be  m  contempt  for  not  performing  an 
award,  he  must  liave  disobeyed  some  order 
contained  in  that  award.  No  order  being  con- 
tained  in  this  award,  the  defendant  could  not 
be  in  contempt  for  not  performing  it 

Liitledale,  J. — ^Although  the  arbitrator  has 
not  directed  that  a  certain  sum  shall  be  paid, 
he  has  done  that  which  is  tantamount  to  such 
a  direction ;  for  he  has  directed  a  verdict  to 
be  entered,  which  is  giving  the  means  to  the 
pluntiff  of  enforcing  payment  of  the  sum  for 
which  the  verdict  is  to  be  entered.  The  rule 
must  therefore  be  made  absolute. 

Rule  absolute. — Cartwright  v.  BiacMeorth, 
Nov.  6th.   1832.  K.B.P.  C. 


6IONINO  JCDOMXNT. — SBRYICB. 

fThere  several  attempts  were  made  to  sum- 
mon a  defendant  on  a  sci.  fa.,  retumaUe 
on  the  28/A  April,  and  eight  days  had 
elapsed  after  the  return  of  the  writ ;  an 
application  on  the  5th  November  to  sign 
judgment,  was  held  too  late,  without  eum" 
moning  the  defendant  again, 

•  Butt  moved  to  be  allowed  to  sign  judgment 
on  a  sci.  fa.  The  writ  was  returnable  on  the 
28th  of  April,  and  various  attempts  had  been 
made  to  summon  the  defendant.  Accordlni^ 
to  1  Reg.  Gen.  H.  T.  2  W.  4,  §  81,  the  plidn- 
tiff  was  entitled  to  sign  judgment,  eight  days 
having  expired  since  the  return  of  one  sci,  fa. 

Liitledale,  J. — ^You  must  either  issue  two 
writs  of  sci.  fa.  or  summon  the  defendant. 
But  you  ought,  in  dther  case,  to  come  within 
a  reasonable  time.  V'ou  are  now  too  late  to 
obtain  judgment  on  the  writ  you  have  issued, 
unless  you  summon  the  defendant  again. 

Rule  refused. — ff^ood  v.  Mosely,'SoY.  5th, 
1832. 


NOTES  OF  THE  WEEK. 


THE  BBVISIKQ  BARBIBTBR8. 

Wb  understand  that  it  has  been  distinctly 
stated  by  one  of  the  Secretaries  of  the 
Treasury,  that  the  Revising  Bairisters  are 
not  to  receire  the  remuneration  to  which 
they  are  entitled  under  the  Reform  Act,  for 
at  least  six  months  after  it  has  become  due. 
We  think  that  lids  is  a  little  unfair.  Not 
only  are  these  gentlemen  deprived  of  the 
sums  allowed  them  by  the  Act,  but,  as  is 
well  known,  they  h^ve  defrayed  oonaidenL- 
ble  sums  for  their  expenses.  Now  it  is  to 
be  recollected,  that  many  of  the  barristers 
appointed  are  young  men,  and  that  a  oou> 
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pie  of  himdrad  pounds  out,  inatead  of  m 
pocket,  may  bo  of  oonaiderable  inconTena^ 
ence ;  whilst  on  the  other  hand,  it  is  diffi- 
cult to  see  what  difference  it  can  make  to 
Government,  whether  they  pay  thirty  thou- 
sand pounds — which  would  probably  be  all 
the  money  required — in  the  year  1832  or 
the  year  1835.  We  trust,  therefore,  that 
we  have  been  misinformed  as  to  their  in- 
tention ;  or  if  not,  that  they  will  reconsider 
it. 


EBYISION  OF  SOLICITORS     COSTS. 

We  have  received  several  oonunuDications 
on  the  subject  of  the  Costs  of  Solicitors  in 
the  various  departments  of  practice.  It 
seems  generally  admitted  tixat  the  taxed 
eosts,  as  between  party  and  party,  in  Com- 
mon Law  proceedings,  do  not  afford  a  suffi- 
cient remuneration  to  the  practitkmer.  In 
the  Courts  of  Equity  tiie  aliowanee  is  some- 
what better;  but  the  payment  so  pro- 
tracted, that  the  advantage  is  neutrali- 
zed. On  the  other  hand,  it  is  siud,  the 
chaiges  in  Conveyancing  busmess,  which  are 
not  liable  to  taxation,  are  too  high.  The 
expense  to  one  party,  of  investigating  a  title, 
and  to  the  other  of  establishing  it,  and  re- 
moving all  doubts  and  objections,  is  in  many 
cases  disproportioned  to  the  value  of  the 
proper^; — but  so  also  is  the  expense  of  de- 
termining causes  of  small  pecomary  amount^ 
whether  at  Law  or  in  Equity.  The  whole 
question  ought  immbdiatblt  to  be  reviewed^ 
and  we  are  persuaded  the  public,  both  from 
justice  and  policy,  are  willing  a  liberal 
scale  of  allowance  should  be  established. 

In  the  mean  time,  it  cannot  be  denied 
that  the  practitioner  has  good  ground  to 
oompbdn  that  his  emoluments  are,  term 
after  term,  and  session  after  session,  dimi- 
nished, and  he  is  expected  to  be  satisfied 
with  ^be  promise  that,  at  a  proper  season,  his 
daims  ^nll  be  duly  considered  and  fairly  ad- 
justed. Whether  from  the  want  of  union  or 
activity  in  the  general  body  of  practitioners, 
or  from  deficiency  in  tact,  we  know  not; 
but  certain  it  is,  the  subject  of  Costs  seems 
indefinitely  postponed. 

It  was  probably  in  this  feeling  that  a  Cor- 
respondent (whose  letter  we  inserted  last 
week)  made  some  impatient  comments  on 
the  remarks  of  the  Law  Professor  at  King's 
College,  on  bills  of  costs  for  conveyancing. 
We  cannot  bcHeve  that  the  learned  Profes- 
sor entertains  any  other  opinion  than  the 
'Real  Property  Commissioners,  who  "  think 
it  for  the  public  good  that  solicitors  should 
be  liberally  remunerated  for  their  services ;" 


. — and  who  expressed  their  opinion  "  that  tf 
considerable  part  of  the  duty  of  solicitors  re- 
quired much  skill  and  care,  and  imposed  great 
responsibility^  for  which  they  are,  at  present^ 
very  inadequately  remunerated"  "  Consider- 
ing also  the  confidence  reposed  in  them* 
and  the  intelligence  and  skill  required  from 
them,  it  is  desirable  (say  the  Commission- 
ers) that  they  should  be  men  of  education 
and  of  honorable  feelings,  and  should  occupy 
a  respectable  station.  In  their  opinion,  ii 
would  be  highly  inespedient  that  the  rank 
which  they  hold  in  this  country  ahomld  be 
lowered* 
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CmmnQti'  ftalo* 

BANKRUPTCT. — TROTSR.      P.  51. 

In  cases  of  this  nature,  a  distinction  has 
naturally  been  taken  where  the  vendor  retakes 
the  goods  adversely  against  the  purchaser,  as 
in  tint  of  stoppage  in  tramitu,  and  where  not, 
as  in  the  present  instance.  See  jluigneee  ^ 
Browne  v.  ^ray,  6  East,  371.  For  here  the 
vendor  does  not  get  possession  of  the  goods  by 
his  own  diligence  and  care,  or  in  consequence 
of  some  casual  information,  but  through  the 
intervention  of  the  bankrupt  himself,  it  de- 
pends, therefore,  upon  the  facts  alone,  whether 
an  undue  preference  has  not  been  thereby 
shewn  him  over  the  rest  of  the  creditors. 
Where  the  consignee  of  goods,  being  insolvent 
and  bavins  committed  an  act  of  bankruptcy^ 
wrote  to  the  consignor,  to  inform  him  of  his 
circumstances,  and  to  say  he  would  not  receive 
the  goods,  in  consequence  of  which  the  con- 
signor obtuned  possession  whilst  they  were  in 
trmnsitu ;  the  Court  held,  but  apparently  with 
great  doubt,  he  was  entitled  to  retain  them  aa 
against  the  assignees.  MilU  v.  Ball,  2  Bos.  & 
I^ilL  457.  So  also,  in  the  more  recent  case  of 
Bar/ram  v.  Fairbrother,  4  Bing.  579,  where  P,, 
to  whom  goods  were  consigned,  ssud,  on  their 
arrival  at  me  wharfinger's,  he  would  not  receive 
them,  and  directed  an  attorney  to  stop  them, 
who  accordingly  gave  the  wharfinger  an  order 
not  to  deliver  them  to  the  consignee,  which 
order  the  consignor  wrote  to  confirm  three 
days  afterwards,  and  on  the  very  next  day  the 
goods  were  dumed  under  an  execution  at  the 
suit  of  A. :  it  was  held,  that  the  contract  be- 
tween P.  and  the  consignor  was  rescinded; 
that  the  transiius  was  not  ended  by  the  arrival 
of  the  goods  at  the  wharf,  and  the  order  oiven 
by  P, ;  and  that  the  consignor  had  accordmgly 
a  right  to  stop  them.  In  Doth  these  instances, 
however,  it  must  be  observed,  that  the  'goods 
were  then  in  transitu  ;  in  other  words,  had  ne- 
ver been  in  the  actual  or  constructive  posses- 
sion of  the  vendee.  In  the  former  case,  in- 
deed, Roobe,  J.,  observed,  "  1/  the  consignee^ 
after  getting  the  goods  into  his  hands/had  ghen 
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them  up,  the  ctue  HWild  have  been  verp  differ- 
tnt:*  This  latter  point  was  expressly  deter- 
mined in  Bnrnei  v.  Freeknd,  6  T.  R.  80,  d©- 
cidinif,  that  tehere  a  ude  of  gwds  has  bfen 
eompleied  by  actual  delwerp  to  the  buyer,  who 
m/terteards  becomes  insolvent,  be/ore  they  are 
paid  for,  he  cnhnot  rescimd  the  contract  and 
return  the  goods,  teith  the  consent  of  the  seller, 
m  as  to  gtve  him  a  preference  over  hii  other 
creditors.  In  answer  to  your  correspondent 
J.  J.,  therefore,  I  think  it  pretty  clear,  that 
A,  B.  having  once  had  possession  of  the  bar- 
ley, could  not,  under  the  circumstances,  le- 
gally return  it.  Admittinfi:,  however,  that  the 
assignees   can   establish  their   clurn^  to  the 

Soods,  payment  or  tender  of  the  price  is  a  con- 
ition  precedent  on  their  part;  for  in  order  to 
bring  trover,  a  party  must  have  a  right  of  pos- 
session as  wdl  as  a  right  of  property,  and  a 
vendee  does  not  acouire  a  rignt  of  possesnon 
until  he  pays  or  tenders  the  price.  See  Blo^- 
am  ?.  Sanders,  4  B.  &  C.  941. 

Mancuvibnsm. 


^BTAVUTS  OF  LIMITATIONS.      PP.  35,  66. 

I  do  not  understand  what  is  meant  by  the 
f^nerality  of  the  words  in  the  advertisement 
being  restrdned  by  the  intention  of  ^.  B,  The 
'case  u  not  one  of  intention,  but  a  mere  ques- 
tion of  law,  whether  such  an  advertisement  has 
or  has  not  the  effect  of  reviving  debts  barred 
by  the  Statute  of  Limitations.  The  first  case 
on  the  point  is  Andrews  v.  Brown,  Free,  in 
Chan.  tiSB,  which  is  a  direct  authority  in  the 
affirmative ;  and  that  ease,  although  overruled 
on  other  points,  still  remains  unimjpeached, 
with  regard  to  the  one  now  in  question.  In 
the  case  of  Jones  v.  Scott,  1  Russ.  &  Mylne^ 
955,  the  Vice-ChanceUor  drew  a  distinction 
between  the  advertisement  in  that  case  and  the 
one  in  Andrews  v.  Brown,  thereby  virtually 
recognizing  it  as  an  authority :  and  the  Lord 
Chancellor,  who,  on  appeal,  reversed  the  de- 
cision of  the  Vice-Chancdlor  in  Jones  v.  Scott, 
on  another  point,  also  dted  the  case  of  An- 
dreres  v.  Brown,  as  an  authority,  such  as  it  was: 
find  although  the  Lord  ChancdUor  seemed  to 
consider  the  book  in  which  that  case  was  re- 
ported, as  a  book  of  not  much  authority,  it  is 
probable  that  he  may  have  confounded  it  with 
some  other  book  of  less  authority  $  perhaps 
the  Cases  Tempore  Fmch ;  for  among  the  re^ 
ports  of  an  earlier  date,  the  book  entitled 
''Precedents  in  Chancery"  has  been  always 
considered  by  equity  lawyers  as  one  of  the 
most  valuable.  I  think  that  it  may  be  fairly 
presumed,  that  an  advertisement  m  a  news- 
paper is  a  sufficient  acknowledgment  of  a  debt, 
under  the  9  G.  4,  c.  14 ;  or  the  arguments, 
with  respect  to  the  advertisement  in  Jones  v. 
Scott,  would  have  been  met  by  that  statute. 

E,  G. 


8BT-0Pr.     p.  15. 


It  appears  by  Coppin  v.  ff^alker,  2  Marshall, 
497«  and  Cffptfi  v.  Craig,  2  MarshaU,  501,: 


that  a  purchaser  can  set*  off  a  debt  due  to  tint 
by  the  alleged  owner  of  the  goods,  in  an  action 
commenced  by  an  auctioneer. 

STDlHOBtJS. 


ftsfo  at  propf rtff  snlr  esinbtytauia^. 

TRUST  FOR  8ALX. — PURCHA8KR.   P.  116. 

There  is  nothing  in  this  case  which  can 
primd  facie  prevent  B,  from  becoming  the 
purchaser ;  bat  I  think  that  a  Court  of  Equity 
would  look  with  extreme  jealousy  on  such  a 

Eurchase,  and  would  compel  B.  to  prove  that 
e  had  acted  bona  fide;  and  on  his  failing  to 
do  so,  or  on  A.  proving  that  B.  had  acted 
fraudulently,  it  appears  to  me  that  the  Court 
would  aimiu  the  sale.  X.  Y. 


ftafD  0C  MJoMavti  stUr  Cnumt 

DI8TRX88  BY  BXSCUTOR8.     YOIi.  lY.  P.  220. 

Et  vide  351,  366. 

The  folhming  autboritiea  have  decMed^  tha' 
on  a  lease  for  years  made  by  a  tenant  iii/!# 
simple,  his  executors  mar  legally  distrain,  in 
pursuance  of  the  provbions  of  the  stat.  32 
Hen.  8.  c.  37»  for  rent  in  arresr  during  bis 
lifetime :  Powell  v.  KiUich,  2  Bull.  N.  P.  57  ; 
Selw.  N.  P.  679.  Mweton  v.  Gilbse,  2  J.  B. 
Moorcr  48 ;  8  Taunt.  159.  Martin  v.  Barton, 
1  B.  &  B.  279.  Stamford  v.  Sinclair,  2  Bing. 
193.  It  appears  to  me  that  these  cases  are 
quite  irreconcileable  \rith  principle.  Inasmuch 
as  the  seisin  of  the  land  excludes  the  Idea  of 
the  seisin  of  the  rent  arising  out  of  it ;  and  the 
executors  of  those  seised  of  the  rent  onlv,  are 
mentioned  in  the  statute.  In  the  last  <if  these 
cases,  the  Judges  stated  expUcidy,  diat  the 
statute,  bdng  a  remedial  one,  ouffht  to  receive 
a  liberal  construction.  I  readiw  admit  this. 
I  do  not  complain  of  the  provisions  of  the 
Stat.  32  Hen.  8.  being  applied  to  the  case  of 
executors  of  a  tenant  in  fee  simple ;  but  it  ap- 
pears to  me,  that  the  Judges  have  extended 
the  construction  of  this  statute  farther  than  is 
consistent  with  their  iodidal  functions,  without 
the  aid  of  a  lep^u^ive  enactment  $  and  that, 
therefore^  imphcit  faith  cannot  be  placed  on 
the  authority  of  these  decisions.  I  believe 
ihey  have  not  met  with  the  un<^uaUfied  appro- 
bation of  the  profession ;  and  it  has  been  re- 
commended to  the  executors  of  a  tenant  in 
fee  simple,  to  resort  to  their  common  law 
remedy,  of  an  action  for  rent,  in  preference  to 
midung  a  distress,  on  the  authority  of  the  cases 
cited,  especially  as  they  will  not  be  liable  to 
costs  as  plaintiffs,  though  they  would  as  de- 
fendants,  in  an  action  of  replevin,  f^de  23 
Hen.  8.  c.  15,  referred  to  byT.  P.,  4  L.  0. 297. 

A  Studbht. 


BBUYBRT  OF  P0S8BSSI0K  UKOBB  THB 
8TATCTB.      P.  67- 

The  difficulty  in  this,  case  appears  to  be,' 
whether  or  not  the  tenant's  desertion  ^f  the 
premises  arose  from  the  arrest  by  the  land* 
lord;  as  in  such  event,  the  desertion  of  the 


Answers  to  Queries.^Queries. 


in 


premises  beio^  iSbe  effect  of  the  compulsoiy 
•Gt  of  the  lanabrd,  he  ooukl  not»  I  ftwehen^ 
«ml  hinself  of  the  vtatote.  8ut  if  the  te* 
aant's  quitting  the  premisea  was  not  the  imme- 
diate enect  of  the  arrest,  I  apprehend  the  jus- 
tices would  be  bouttd  to  dehver  possession, 
because  the  remedy  given  by  the  act  is  cumu- 
htire;  and  there  is  not,  I  apprehend,  any 
cause  why  a  landlord  shall  not  commence  an 
action  for  rent,  and  appl^r  to  the  magistrates 
for  possession  of  the  premises  deserted,  pend- 
imr  the  proceedings  in  the  action.  The  right 
of  a  party  aggrieved  to  seek  for  redress  by 
resorting  to  two  or  more  remedies  at  once,  is 
recognized  in  the  cases  of  Burnell  r.  Martin, 
2  Doug.  417 ;  CitUey  7.  Gibson,  3  Smith,  516 ; 
in  the  hitter  of  which  cases,  the  plaintiff,  who 
was  a  mortgs^e^  pursued  three  different 
modes  of  obtaining  relief,  vix.  by  bill  of  fore- 
closure, action  of  ejectment,  and  action  of 
corenanf ;  and  although  Ae  plaintiff  was  in 
possession  under  the  ejectment,  the  Court 
refiised  to  dischaige  the  defendant  out  of  exe- 
cution in  the  action  of  covenant,' on  the  ground 
th»t  Abe  yliAntiff  lias  a  right  to  his  remedy  on 
41  Ui  secnritiea.  C.  H.  L 

Diai!KSSS.-^K«0O0£R.**B0AnD.     P.  100. 

In  the  event  of  ao  action  bein^  brought 
Qj^atnst  ^e  tenaiit  by  the  lodger,  for  me  seizure 
by  the  landlord  (which  would  bie  in  the  nature 
of  a  niecial  action  on  Che  case  for  damages),  I 
take  It  to  be  «|uite  dear  that  the  tenant  could 
not  set  off  the  sum  due  for  board  aad  lodging. 
By  the  2  G.  2.  c.  22.  §  13,  "  where  there  are 
mutual  debts  between  the  pluntiff  and  defend- 
ant, one  debt  may  be  set  against  the  other." 
Attd  by  8  GL  2.  c.  24,  §  5,  '*  mutual  debts  may 
be  set  against  each  other^  notmthstanding  sucn 
debts  are  deemed  in  law  of  a  different  nature, 
unless  in  cases  where  either  of  such  debts 
accrue  by  reason  of  a  penalty  in  aov  bond  or 
pcflolty.  The  only  actions  m  which  a  set-off 
is  aUowdble  upon  these  statutes  are  debt,  co» 
Msanr,  and  assumpsit,  for  the  nonpayment  of 
money ;  and  a  set-off  is  never  allowed  in  ac- 
tions upon  the  case,  trespasit^  or  replevin ;  jior 
in  assHsspsii  for  general  damages.  See  Tidd's 
Practice,  and  ths  notes  of  cases  there  referred 
tflu  W.  H-B. 


former  day;  but  if  taken  out  subsequent  to 
the  hitter  day,  they  shall  be  dated  on  the  dajr 
they  are  taken  out.  Studiosus. 


QUERIES, 


ftolu  of  flttortufirf. 
AvmasiONp— k;lbkk8hip.    p.  67« 

1.  When  A.  is  admitted,  he  may  take  out  his 
certificate  forthwith,  which  (though  6/.,  the 
doty  for  a  year,  is  required  to  be  paid)  will 
expire  the  1 8th  of  November  next.  He  will 
SQstdn  no  loss  thereby ;  as  at  the  renewal  of 
his  certificate  in  1835,  he  wiH  not  have  been 
admitted  three  yeais,  and  his  then  (though 
jbnrth)  certificate  will  only  bear  the  less  dufy. 
My  case  was  exactly  simiur.  C.  H.  I. 

2.  By  bA  G.  3.  c.  144,  {md  37  O.  3.  c.  90), 
certificates  for  attorneys,  &c.  shall  be  annually 
taken  out  between  the  15th  November  and  the 
16th  December.  The  construction  of  which 
is,  that  if  eerlificates  are  taken  out  on  anv  day 
between  the  I5th  of  November  and  the  loth  of 
December,  the  same  shall  be  dated  on 


Exfn  of  ptoperts  «nlr  Coiibe]iniicin0. 

BBQUESt. — INTBKEST  OW  LEGACT. 

A.  by  will  charges  her  real  estate  with  the 
payment  of  a  iMfacy  to  B.,  payable  twelve 
months  after  her  death,  with  *'lawflti  interast*^ 
from  the  time  of  her  decease.  What  rate  o( 
interest  is  B.  entitled  to  ?  A. , 

DEVISE.— BllTAIIi.—nXCOVKRT. 

Testator  devised  to  trustees,  thdr  heirs  and 
assigns  for  ever,  in  strict  and  special  trusts  to 
preserve  eontii^ent  remamders,  all  his  real 
estates,  to  the  use  of  S.  €.  and  her  assigns  for 
life,  and  after  that  estate,  to  the  tise  of  all  and 
every  child  and  chldren  of  the  said  S.  C.  to  be 
equally  divided  between  them  as  tenants  in 
common,  and  not  as  joint  tenants,  andoftka 
seneral  and  respective  Aeirs  of  the  bodp  and 
btpdies  of  all  and  every  suck  child  or  children 
Inw/klTy  begotten  i  and  in  case  any  one  or 
more  of  such  children  should  happen  to  did 
without  issue  of  his,  her,  or  their  body  or 
bodies  lawfully  begotten,  then  to  the  survivors, 
&c.  as  tenants  in  common,  and  not  as  joint 
tenants,  and  of  the  several  and  respective  hmrs 
of  the  bodies  and  body  of  such  survivor  or  sun 
vivort,  and  others  or  other  of  them,  and  for 
want  of  such  issue,  to  remainders  over  in  special 
trust.  S.  C.  dies,  leaving  three  children,  Sarah^ 
Johq,  and  Marv;  Mary  dies  unmarried ;  John 
is  living,  and  has  issue  one  son ;  Sarah  mar- 
ried F.  M,,  by  whom  she  has  issue  one  son* 
On  the  death  of  S,  C„  the  tenant  for  life. 
Sarah,  with  the  consent  of  her  husbuid,  and 
John,  the  tenants  in  tai^  suffer  a  recovery, 
such  two  sons  of  Sarah  and  John  being  in  esse. 
The  son  of  Sarah  five  years  of  age. 

.1,  Was  this  a  valid  recovery,  and  is  the  resii^ 
pective  issue  of  Sarah  and  John  barred  by  it? 

2.  The  trustees  having  beeq  made  parties  to 
die  recovery,  in  the  event  of  their  no/ being  so, 
will  not  thftt  make  the  recovery  void } 

It  is  very  desirable  your  able  contributors 
should  cite  the  latest  authorities  in  the  eluei* 
dation  of  this  abstruse  part  of  the  Law  of  Real 
Property.  H.  H.  P. 

The  recovery  being  suffered  in  Wales  (the 
property  lyiuK  there)  oefore  the  .•consolidatiof 
of  the  Welsh  Courts  with  those  of  Westminster, 
where  can  a  copy  of  the  recovery  be  obtained? 
The  officers  for  the  recording  of  English  rep> 
coveries  being  unable  to  give  me  least  infomiAp 
tion. 


REPUTED  pWNEflSniP., 

Two  years  ago  A.  B.  purchased  certain  fhr- 
niture  and  effects  m  an  hotel,  and  shortly 
afterwards,  by  deed  of  settlement,  devised  the 
same  to  trustees,  in  trust  for  herself  for  life, 
and  then  to  the  children  of  the  marriage.  The 
the  j  marriage  was  immediately  Bolemnized^  and  the 
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Qneries.'^Mkcelkuum* 


husband  ftnd  wife  have  been  keeping  the  hotel ; 
the  huftband  has  now  become  bankrupt.  Can 
the  assignees  recover  this  furniture  on  the 

f  round  of  "  Reputed  Ownership,"  the  hut- 
and  having  been  trusted  upon  the  credit  of 
the  furniture?  R.  L.  T. 


Xj&i  0f  IxtiBIarlr  anHCrnxnt 

RESPONSIBILITY  TO   LODGBRS. 

Is  a  person  who  lets  unfurnished  apartments, 
and  provides  the  lodgers  a  key  of  the  street 
door  to  let  themselves  in  and  out  at  their  plea- 
sure, responsible  for  the  safety  of  the  lodgers' 
l^oeds  in  their  absence,  where  there  is  no 
agreement  to  that  effect }  J.  B. 

Cffrnmon  Ixfo. 

LIABILITY  FOR  LOST  OOODB, 

A,  leaves  articles  of  wearing  apparel  with  a 
publican  of  a  village,  mlh  directions  to  deliver 
them  at  aprimte  houee  in  a  town  a  few  miles 
distant,  tiU  called  for.  By  mistake  thev  were 
delivered  at  a  public  house  adjoininz  the  pri- 
vate one,  the  wife  of  the  keeper  of  which  took 
chaige  of  them  till  called  for.  The  same  being 
afterwards  lost,  is  the  publican,  at  tekase  koiue 
they  were  delivered  by  mistake ^  liable  I0  the 
ctener  in  assumpsit ^  for  not  taking  care  of  and 
re-delivering  goods  entrusted  to  his  care  ? 

'*  vt  .  K.  R. 

HOLDING  TO   BAIL. — ^XNTBRBST. 

In  an  affidavit  to  hold  to  bail  on  a  promis- 
sory note  payable  on  demand,  and  interest 
thereon,  is  it  necessary  to  allege  how  much  is 
due  for  interest  ?  If  so,  could  the  defendant 
wply  to  be  discharged  on  filing  common  bail, 
if  it  was  not  so  distiaguished  ?  W.  H. 


MISCELLANRA. 


PROCB88  ACT. — FROCBBBINOS   PT  ORIGINAL. 

Dots  Ae  Uniformitv  of  Process  Act  do 
away  with  the  proceeaings  by  original?  It 
appears^  that  the  writ  of  summons  is  to  be  the 
onl^  writ  for  the  commencement  of  personid 
actions,  whether  against  privileged  persons  fx 
not.  A  Subscriber. 


IrBfD  Of  flttomri^ir. 

NOTICE  OF  ADMISSION. 

If  I  fix  my  notices  in  next  term,  can  I  by 
any  new  rule,  or  otherwise,  obtain  admission 
before  next  Michaelmas  term  ?  Q. 


ARTICLED   CLERKS. 

On  the  10th  December,  1830, 1  was  articled 
to  an  attorney,  with  whom  I  served  till  the  10th 
November,  1831,  at  which  period  I  obtained  a 

riblic  appointment  in  France,  to  which  place 
removea,  vrith  the  consent  and  approbation 
of  the  gentleman  with  whom  I  was  serving  my 
articles.  I  have,  however,  now  resigned  my 
appointment,  and  am  desirous  of  serving  out 
my^  articles,  and  the  gentleman  to  whom  I  was 
articled  has  consent^  to  take  me  again  into 
his  office.  What  period,  therefore,  must  I 
serve  from  the  10th  December,  1832,  to  en- 
title me  to  admission  ?  and  what  indorsement^ 
and  what  new  stamp,  must  appear  on  the  ori- 
ginal articles  ?  Student. 


THE  RACK  — ^FlLTOH^a  CA6B,  1G2B. 

Felton,  who  had  assassinated  the  Duke  of 
Buckingham,  was  brought  before  the  Council, 
and  threatened  with  the  rack  by  Lord  Dorset, 
who  said,  "  Mr.  Felton,  it  is  the  King's  plea- 
sure that  you  should  be  put  to  the  torture,  to 
make  you  confess  your  accomplices,  and  tbere^ 
fore  prepare  yourself  for  the  rack.*'  Felton 
answered,  ''  Mv  lord,  I  do  not  believe  that  it 
is  the  King^^s  pleasure,  for  he  is  a  ^nst  and  a 
gracious  prince,  and  will  not  have  his  subjects 
tortured  against  law.  I  do  affirm,  upon  my 
salvation,  that  my  purpose  was  not  known  to 
any  man  living ;    out  if  it  be  his  Majestv's 

Sleasure,  I  am  readv  to  suffer  whatever  his 
lajesty  will  have  inflicted  upon  me.  Yet  this 
I  must  tell  you  by  the  way,  that  if  I  be  put 
upon  the  rack,  I  will  accuse  you  my  Lora  of 
Dorset,  and  none  but  yourself.''  This  firm 
and  sensible  speech  silenced  them. 

Felton  was  a  man  of  melancholy  and  re- 
tired habits,  and  one  of  those  thousand  oflScen 
who  lud  incurred  disappointments,  both  in 
promotion  and  in  arrears  of  pay,  from  the 
careless  duke  {  he  felt,  perhaps,  although  he 
denied  it,  a  degree  of  personal  animosity  to- 
wards him.  A  solitary  man,  who  conceives 
himself  injured,  broods  over  his  revenge. 
Felton  once  cut  off  a  piece  of  his  own  finger, 
inclosing  it  in  a  challenge,  to  convince  the 
person  whom  he  addressed,  that  he  valued  not 
endangering  his  whole  body,  provided  it  af« 
forded  him  an  opportunity  of  vengeance. 

The  council  then  debated,  whether  by  the 
law  of  the  land  they  could  justify  the  patting 
him  to  the  rack :  the  Kin^,  being  at  council, 
sdd,  before  any  such  thmg  should  be  done, 
let  the  advice  ef  the  judges  be  had  therein, 
whether  it  be  legal  or  not ;  and  afterwards  his 
Mi^esty,  on  the  Idth  of  November,  propounded 
the  question  to  Sir  Thomas  Richardson,  Lord 
Chief  Justice  of  the  Common  Pleas,  to  be  pro- 
pounded to  all  the  justices,  viz,  Felton,  now  a 
prisoner  in  the  Tower,  having  confessed  that 
ne  had  killed  the  Duke  of  Buckingham,  and 
said  he  was  induced  to  this,  partly  for  private 
displeasure,  and  partly  by  reason  of  remon- 
strance in  parliament,  the  question  therefore 
was,  whether  by  the  law  he  might  not  be 
racked,  and  whether  there  was-  any  law  against 
it }  for  (said  the  King)  if  it  might  be  done  by 
law,  he  would  not  use  his  prerogative  in  this 
point;  and,  having  put  this  question  to  the 
Lord  Chief  Justice,  the  King  commanded  him 
to  demand  the  resolutions  of  all  the  judges. 
First,  the  justices  of  Seijeant's  Inn,  in  Cluu^ 
eery  Lane,  met  and  agreed,  that  the  King^ 
could  not,  in  this  case,  put  the  party  to  the 
rack.  And  on  the  14th  of  November,  all  the 
justices  being  assembled  -at  Seijeant's  Inn,  in 
Fleet  Street,  agreed  in  one,  that  he  ought  not, 
by  the  law,  to  be  tortured  by  the  rack,  for  n» 
such  punishment  was  known  or  allowed'  bj 
our  law. 


9^ti^  He&al  4l^hwv\^ei\ 


VouV. 


SATURDAY,  DECEMBER  22, 1832.      No.  CXV. 


*'  Quod  mugis  ad  not 


PertiMty  et  neadre  malum  est»  agitamua. 


1* 


H0R4T. 


THE  BLECnONS. 


L&wmB  are  seldoiii  rettmied  for  counties; 
•od  in  the  preMot  eontest  we  do  not  hear 
of  a  single  nomination  of  tbis  kmd.  As 
die  boroogh  elections  for  England  therefore 
wte  now  finished,  we  know  pretty  well  all 
tibe  lawyers  who  will  be  in  the  present 
House  of  Commons.  It  will  be  fonnd,  we 
think,  that  among  them  parties  are  more 
eiiaally  balanced  than  mi^t  be  expected. 
HuDagfacnt  the  country,  it  must  certainly 
be  admitted  that  tiie  oonservatiTes  have 
iued  but  badly ;  diey  have  had  great  diffi- 
culty in  securing  the  return  even  of  their 
kaders.  The  Reform  Act  has  worked  well 
far  its  introdooeiB.  As  disinterested  olx- 
servers,  we  consider  that  the  party  now  in 
power,  by  whatever  name  tiiey  may  be 
caUed,  may  with  proper  management  count 
en  a  twenty  years'  lease  of  their  rule. 
Amongst  the  lawyers,  however,  we  repeat 
dttt  parties  will  be  found  to  be  nearly 
equally  divided,  if  the  ins  and  outs  are  to 
bennmbered. 

We  shall  now  continue  our  running  ac- 
count of  "  onr"  membere.-— If  Sir  Charles 
Wetfaereil  and  6ir  Edward  Sugden  have 
been  beaten  on  the  one  side,  on  the  other 
Mr.  Se^eant  IVilde  has  been  ddeeted  at 
Newark,  and  Mr.  John  Williams  at  Biris- 
tol.  Mr.  Pepya  has  been  returned  for 
Maltoii  in  Yorkshire;  and  if  sound  jadg* 
ment  and  liberal  feeling  fit  a  man  to  be  ^e 
representative  of  his  fellow  citizens,  he  is 
van  cDtifiied  to  the  distinction^    Mr.  Pern* 

wo.  cxv. 


berton,  we  much  regret  to  find,  did  not  go 
to  a  poll  at  Tauntim.  His  eloquence  and 
ability,  had  he  been  returned,  would  have 
increased  the  character  he  had  already  ob- 
tained in  the  House.  Mr.  Twiss  has  lost 
Bridgewater ;  but  our  regret  is  not  so  great 
at  thisl  Mr.  M.  D.  Hill  has  been  return- 
ed for  HuQ,  and  Mr.  Rolfe  for  Penryn. 
They  wfll  both  support  the  present  admi- 
nistration. Mr.  Lynch  has  been  elected  for 
Gblway,  and  is  a  "  repealer." 

The  present  House  will  not  be  found 
wanting  in  a  proper  share  of  the  more 
youthM  ^^tion  of  the  bar.  Sir  George 
Grey,  a  cfephew  of  the  premier,  has  come 
in  for  BeviMipcvt.  He  will  of  course  sup- 
p(tft  &t6  fHresent  administration.  Mr.  God- 
son has  succeeded  at  Kidderminster;  Mr. 
Romilly  at  Bridport;  Mr.  J.  H.  Uoyd,  at 
Stockport;  Mr.  John  Jervis,  at  Chester; 
and  Mr.  Rotdi,  at  Knaresborough.  Who 
shall  pretend  to  say  wluch  of  these  will 
"  wield  at  wiH  the  fierce  democracy !" 

Mr.  Wilks  has  been  successful  at  Boston ; 
Mr.  Tooke  at-  Truro ;  and  we  would  fiiin 
have  added,  that  Mr.  Freshfield,  a  most 
useful  and  intelligent  member,  had  been  re- 
turned for  Penryn.  He  was  however  un- 
fortunate. 

We  may  thus  perhi^s  ckss  the  lawyers 
returned. 

The  Conservatives  are— 
Sir  James  Scarlett. 
Mr.  Frederick  Pollock. 

As  the  supporters  of  the  present  admin«' 
istration,  we  find— 

The  Attorney  General. 
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The  Solicitor  General. 

Mr.  William  Brougham. 

Mr.  Pepys. 

Mr.  Hill. 

Mr.  liolfe. 

Sir  George  Grey. 

Mr.  WilkB. 
Amonfj  those  who  ore  reckoned  of  a  more 
liberal"  class,  we  believe  may  be  named — 

Mr.  Lynch. 

Mr.  John  Jervis. 

Mr.  J.  H.  lioyd. 

Mr.  Tooke. 

Mr.  D.  W.  Harvey. 

Mr.  Faithful. 
And  among  the  Doubtful — 

Mr.  Serjeant  Spankie. 

Mr.  Tancred. 

Mr.  Gt>dson. 

Mr.  llomilly. 


CHANGES  IN  THE  LAW  DURING 
THE  LAST  SESSION  OF  PARLIA- 
MENT, 1831—1832. 

No.  X. 


Crtmtnal  latQ. 

FORGERY.      2  &  3  W.  4,  c.  59. 

The  next  Act,  to  which  we  shaH  call  at- 
tention, is  chapter  59.  The  title  of  that 
Act  is,  "An  Act  to  transfer  the  Manage- 
ment of  certain  Annuities  on  Lives  from 
the  Receipt  of  His  Majesty's  Exchequer  to 
the  Management  of  the  Conunissioners  for 
the  Reduction  of  the  National  Debt ;  and 
to  amend  an  Act  for  enabling  the  said  Com- 
missioners to  grant  Life  Annuities,  and  An- 
nuities for  Terms  of  Years."  From  the 
title  of  this  Act,  one  would,  not  anticipate 
that  any  change  in .  the  Ciiminal  Law 
would  be  contained  in  it. .  Some  very  im- 
portant changes,  however,  in  that  branch 
of  the  law,  are  e£fected  by  it.  In  §  19, 
various  offences  in  the  nature  of  Forgery, 
connected  with  the  subject  of  the  Act,  are 
made  punishable  with  death.  The  effect 
of  this  provision  will  be  in  many  instances 
to  introduce  a  greater  degree  of  pimishment 
than  could  be  inflicted  in  similar  cases  by 
the  operation  of  the  general  Forgery  Act, 
the  2  &  3  W.  4,  c.  123,  the  provisions  of 
which  we  shall  hereafter  consider.  It  was 
enacted  by  the  II  G.  4,  and  1  W.  4,  c. 
66,  §  1 ,  that  if  any  person  should  be  con- 
victed of  any  lorgery.  or  other  offence 
therein  named  or  described,  for  which  he 
would  at  the  time  of  passing  that  act  have 
Keen  liable  to  the  punishment  of  Death,  he 


should  not  suffer  death  for  it,  unlees  it 
should  be  made  ptmishable  widi  death  by 
that  Act.  All  the  offences  described  in  § 
19,  of  the  Act  now  under  consideration, 
come  within  the  provisions  of  the  1 1  G. 
4,  and  I  W.  4,  c.  66.  That  Act  direct- 
ed various  punishments,  h^  death,  trans- 
portation, &c.  to  be  inflicted.  The  2  &  3 
W.  4,  c.  123.  §  I,  abolishes  the  punish- 
ment of  death  in  all  cases  where  death 
might  be  inflicted  under  the  11  G.  4,  and 
1  W.  4,  c.  66,  except  (by  $  2)  in  the  case 
of  forguig  wills  and  powers  of  attorney  to 
transfer  public  stock,  and  substitutes  the 
punishment  of  transportation  for  life ;  but 
it  does  not  interfere  with  offences  punisha- 
ble with  less  severity  than  death  by  the  11 
G.  4,  and  1  W.  4,  c.  66.  Consequently, 
all  the  offences  enumerated  in  §  19  of  c. 
59,  will  be  punishable  with  death  by  that 
section,  while  several  of  them,  by  the  oper- 
ation of  the  2  &  3  W.  4,  c.  123.  §  1,  on 
the  11  G.  4,  and  1  W.  4,  c.  66,  will  be 
punishable  with  transportation  lor  life  only. 
But  c.  123,  having  received  the  royal  as- 
sent at  a  later  period  of  the  session  than  c. 
59,  the  offences  within  the  provisions  of 
both  Acts  will  be  punishable  under  c.  123. 
These  are  certain  offences  punishable  with 
death  under  the  11  G.  4,  and  1  W.  4,  c. 
66.  The  other  offences  enumerated  in  ^ 
19,  which  were  not  punishable  with  death 
under  the  11  G.  4,  and  1  W.  4,  not  com- 
ing  within  the  meaning  of  the  2  &  3  W.  4, 
c.  123,  will  be  punishable  under  §  19  of  c. 
59.  The  effect  of  this  Act  will  therefore 
be  naturally  to  increase  the  punishment  in 
several  cases  of  forgery,  and  its  kindred  of- 
fences. 

I'he  offences  of  forging,  &c.  any  declara- 
tion, transfer,  &c,  mentioned  in  §  19, 
would,  under  the  11  G.  4,  and  1  W.  4,  c. 
66.  §  1,  have  been  punishable  with  .trans- 
portation for  life;  and  the  forging  of  any 
certificate,  order,  &c.  for  payment  of  money, 
would  have  been  punishable  with  death 
under  §  3  of  the  last  cited  Statute ;  but  by 
the  operation  of  2  &  3  W.  4>  c.  123.  §  1, 
they  are  punishable  with  tran^)ortation  for 
life  only,  llie  offence  as  to  tnmsfers,  &c. 
in  the  books  of  the  commissicmers,  was  pu- 
nishable with  death  by  11  G.  4,  and  I  W. 
4,  c.  66.  §  5  ;  but  by  the  operationof  2  & 
3  W.  4,  c.  123.  §  1,  with  transportation  iat 
life  only.  The  offence  of  ibrging  any  re- 
ceipt, &c.  was  punishable  under  II  G.  4, 
and  1  W.  4,  c.  66.  §  10,  with  toansporta- 
tion  for  life,  &Cj ;  but  by  the  present  Act. 
with  death.  The  offence  as  to  letters  of 
attorney,  &c«  was  punishable  with  death 
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under  11 G.  4,  and  1 W.  4,  c.  66.  §  6,  and  is 
EO  punishable  under  this  Act,  and  is  unaf- 
fected by  2  &  3  W.  4.  c.  123.  §  1 .  Under  the 
11  G.  4,  and  I  W.  4,  c.  66,  the  offences 
as  to  personation  (§  1) ;  uttering  forged 
registers  (§  20);  declarationB,  affidavits, 
&c.  (§  1)  ;  were  punishable  with  transport- 
ation for  life;  but  under  the  above  Act, 
with  death. 


THEFT.     2  &  3  W.  4,  c.  62. 

Chapter  62,  which  abolishes  the  punish- 
ment of  death  for  Cattle-stealing,  and  Steal- 
ine;  to  the  amount  of  Five  Pounds  in  a 
Dwelling-house,  has  already  been  the  sub- 
ject of  our  remarks.  Vol.  IV.  p.  211. 


FOBGKBT.     2  &  3  W.  4,  c.  123. 

By  chapter  123,  the  punishment  of  death 
in  all  cases  of  Forgery  punishable  with  death 
under  the  11  G.  4,  and  I.W.  4,  c.  66,  is  re- 
pealed, except  (by  §  2.)  in  the  case  of  forgery 
of  wills,  and  powers  of  attorney  to  transfer 
public  funds.      In  §  3,  a  very  important 
change  is  introduced  in  the  mode  of  draw- 
mg  indictments  for  forgery.     It  was  neces- 
saiy  hitherto  to  set  forth  in  an  indictment 
for  forgery,  a  copy  of  the  alleged  forged 
instrument.     Constant  difficulties  arose  in 
convicting  offenders,    from  variances  be- 
tween the  instrument  alleged,  and  that  pro- 
duced in  evidence.      No  amendment  could 
take  place  in  such  cases,'  because  the  9  G. 
4,  c.  15,  only  applied  to  civil  actions,   and 
indictments  or  informations  for  misdemean- 
ors.   The  section  last  cited  enables  prose- 
cutors to  describe  forged  instruments  in  the 
same  manner  as  is  necessary  to  sustain  an 
indictment  for  stealing  such  instruments. 
By  reference  to  the  7  &  8  G.  4,  c.  29.  §§ 
^  21,  23,  &  24,  the  mode  of  describing 
such   instruments     will    appear.       These 
sections  will  give  sufficient  information  as 
to  the  mode  of  charging  the  offence  in  these 
cases,  where  the  matter  forged  is  the  sub- 
j^  of  larceny.     But  there  are  many  things 
the  subject  of  forgery,  but  which  are  not  the 
subject  of  larceny.     For  instance,  the  for- 
gery of  an  order  or  request  for  the  delivery 
or  transfer  of  goods,    is  punishable  with 
transportation  for  life :  but  the  stealing  of 
such  a  document  is  not  the  subject  of  lar- 
ceny.   As  no  foe  simile  or  copy  of  the  al- 
leged forged  matter  need  now  (by  §  3  of 
the  above  act)  be  introduced  in  an  indict- 
ment for  forgery,  and  as  no  direction  is 
given  as  to  the  mode,  in  which  matters  not 


the  subject  of  larceny  are  to  be  described^ 
they  must  of  coiurse  be  described  in  the  same 
manner  as  any  other  matter  or  thing  which 
is  the  subject  of  larceny ;  that  is,  in  such  a 
manner  as  shall  be  sufficient  to  acqusunt  the 
Court  and  Jury  with  the  nature  of  the  mat- 
ter or  thing  aUeged  to  have  been  forged. 

It  may  perhaps  be  as  well  to  observe, 
that  if  the  indictment  were  at  common  law, 
the  provisions  of  the  9  G.  4,  c.  15,  as  to 
amendments,  would  have  aided  any  inac- 
curacy in  the  setting  forth  of  the  forged 
instrument ;  as  at  common  law,  the  offence 
of  forgery  only  amounted  tO'  a  misdemea- 
nor. 


The  Scotch  Game  Act,  chapter  68,  is 
very  similar  in  its  provisions  to  the  English 
Game  Act,  c.  32  of  1  &  2  W.  4. 


The  Anatomy  Act,  chapter  75,  has  been 
already  noticed,  p.  37,  ante. 


PRACTICAL  POINTS   OF  GENERAL 

INTEREST. 

•  No.  xxxvn. 


LODGING-HOUSE  KE£PBRS. 

The  following  case  decides  a  new  point  on^ 
the  Bankrupt  Act,  with  respect  to  Lodging- 
House  keepers : — 

The  plaintiffs  sought  to  recover  the  value  of 
certain  furniture  in  the  possession  of  Mrs. 
Roberts  at  the  time  of  her  bankmntcy.  Mrs. 
Roberts  was  described  as  a  loaging-house 
keeper,  in  the  commission  of  bankrupt,  under- 
which  the  plaintiffs  claimed ;  and  the  principal 
question  in  the  cause  was,  whether  she  had 
been  subject  to  the  bankrupt  laws  as  an  hotel 
keeper.  As  to  which  the  witness  stated  that 
she  gained  her  livelihood  by  letting  lodgings  in 
a  house  in  Pall  Mall  East,  to  which  there  was 
no  public  sign  or  name ;  that  she  received  fa- 
mihes  or  single  men  for  long  or  short  periods; 
that,  if  required  to  do  so,  she  found  and  cooked 
provisions  for  them,  charging  more  than  she 
paid,  or  as  the  witness  termed  it,  "  the  market  > 
penny;"  but  that  the  provisions  so  found,  did 
not  torm  any  general  stock  of  her  own,  but 
were  kept  separately  for  the  individuals  for 
whom  they  were  respectively  procured ;  that 
she  took  her  orders  every  Monday  morning* 
and  was  usually  psdd  once  a  week,  although 
some  of  her  guests  staid  only  a  single  night.  • 
She  had  no  licence ;  her  name  was  not  on  the 
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door  i  Mid  "  lodgnp  to  let"  ntnaSy  aj^peartd 
on  the  window.    Toe  lease  of  tke  nouse  and 

the  furniture  had  been  originaUv  assigned  bv 
Mrs.  Roberts  to  the  defendant,  for  monev  ad- 
ranced  by  him ;  and  then  the  house  had  been 
let  rcady-fumislicd  by  the  defendant  to  Mrs. 
Roberts ;  upon  which  it  was  contended  that 
there  could  be  no  apparent  or  reputed  OMmer- 
3bip  of  a  fiinrished  nouse ,  within  the  meaning 
of  the  72d  section  of  6  G.  4,  c.  16,  and  Starer 
V.  Hunter,  3  B.  &  C.  368  ;  fFaiker  v.  Burnell, 
I)ougl.303 ;  Jarman  v.  fFoolioton,  3T.  R.  618 j 
BoruY.  Baker,9Efisi,2l5i  dud  Ear  I  of  Shaftes- 
bury V.  Russeli,  1  B.  &  <;.  666,  were  cited ;  but 
77n</ff/,  C.  J.,  before  whom  the  cause  was  tried, 
over-ruled  the  objection;  and  as  to  the  tradings 
directed  the  jury  to  consider  whether  Mrs. 
Roberts  sought  her  livelihood  by  a  profit  de- 
rived from  the  provisions  she  fumised  to  her 
lodgers,  or  only  furnished  the  provisions  inci- 
dentally, looking  to  the  lodgings  as  her  means 
of  livelihood.  A  verdict  having  been  found  for 
the  plaintiffs,  and  a  rule  obtained  to  set  it 
aside,  Tindal,  C.  J.  said :  The  question  turns 
on  the  construction  of  the  late  Bankrupt  Act, 
6  Q.  4,  c.  16.  which,  for  the  first  time,  has  ren- 
dered subject  to  the  bankrupt  laws,  persons 
following  the  vocation  of  *'  victuallers.  Keepers 
of  inns,  taverns,  hotels,  or  coffee  houses." 
These  words  were  not  at  all  intended  to  mean 
the  same  tiring,  or  so  many  would  scarcely 
have  been  employed.  Nor  is  it  necessary  that 
we  should  define  them  all ;  but  it  is  manifest 
that  the  word  hotel,  is  not  used  in  the  sense  of 
of  the  old  word  hostel,  for  iiiat  means  what  is 
now  termed  an  inn ;  and  as  the  word  inn  imme- 
diately precedes,  it  could  scarcely  have  been 
intenaea  to  designate  the  same  thing  bv  both. 
The  modem  word  is  introduced  from  the  French, 
and  rather  implies  a  house  to  which  people  re- 
sort for  lodging,  than  for  the  sort  of  entertain- 
ment  which  is  to  be  procured  only  at  an  inn. 
Hie  question  therefore  is,  whether  Mrs.  Ro- 
berts was  the  keeper  of  a  lodging  house  or 
hotel  within  the  meaning  of  this  statute.  The 
jury,  by  finding  for  the  plaintiff  upon  that  di- 
rection, have  in  effect  found  that  Mrs.  Roberts 
sought  her  livelihood  by  a  profit  on  the  pro- 
visions furnished  to  her  guests.  It  has  been 
contended,  that  I  should  lutve  directed  them  to 
consider  whether  the  profit  to  be  derived  from 
letting  lodgings  was  the  principal  object  of 
Mrs.  Roberts's  business,  and  the  profit  from 
provisions  only  accessory ;  or  whether  the  profit 
from  supplying  provisions  was  the  principal 
object  of  hcfr  business)  but  that  distinction  is 
not  quite  correct,  for  it  would  exclude  the 
keepern  of  many  public  hotels,  which  are  fre- 
<|ttelited  by  persons  who  reauire  only  lodging 
w  the  hotel  keeper,  and  ootoin  their  board 
ebewhere.  It  seems  to  me,  therefore,  that  the 
(question  was  left  to  the  jury  in  the  mode  most 
likely  to  fulfil  the  intention  of  the  legislature, 
wydi  was  to  extend  the  protection  of  the 
bttnknipt  laws  to  those  persons  who  supply 
keepers  of  hotels  and  lodging-houses  with  mr- 
niture  and  provisions.  Smith  v.  Scott,  9  Bing«  14. 
&e  also  Patten  v.  Brown,  7  Taunt.  409. 


REVIEW, 

A  Treatise  on  the  Stamp  Laws  relating  t^ 
Deeds  and  Assurances,  By  Thomas  Co- 
ventry, Esq.,  Barrister  at  Law.  In  Two 
Volumes.  Vol.  I.,  comprisiDg  the  Law 
as  it  now  stands.  Vol.  II.,  the  consoli- 
dated Act  (when  passed).  Vol.  L  Lon- 
don.    J.  &  W.  T.  Clarke.  1833. 

It  appears  that  the  expected  revision  of  the 
Stamp  Laws  is  not  likely  to  be  brought  for- 
ward very  speedily,  and  that  the  principal 
object  will  be  a  consolidation  of  the  several 
acts,  and  not  any  material  alteration  in  their 
provisions.  Mr.  Coventry,  therefore,  has 
deemed  it  unnecessary  to  delay  the  pablica- 
tion  of.  his  observations  on  questions  relat- 
ing to  the  proper  stamps  on  intricate  con- 
veyancing assurances. 

The  author  intended  originally  to  have  re- 
stricted his  observations  to  such  points  as 
appeared  doubtful  in  practice,  according  to 
the  adjudged  cases;  but  on  consideration 
he  extended  his  views,  and  has  especially 
embraced  those  points  which  materially  af- 
fect the  conveyancing  practitionera  out  of 
Court. 

He  well  observes,  '^  that  while  deeds  re- 
main as  records  from  generation  to  genera- 
tion, and  titles  are  estimated  by  reference  to 
the  credibility  of  their  testimony,  it  must 
always  be  of  importance  to  fonn  correct 
conclusions  on  the  dependence  to  be  placed 
upon  them  in  time  of  need."  They  are  not 
like  bills  and  receipts,  which  have  only  a 
temporary  duration.  He  therefore  urges, 
that  when  a  revision  of  the  law  takes  place, 
"  it  should  be  accompanied  by  a  general  in- 
demnity against  all  past  omissions  and  mis- 
constructions. Indeed,  considering  (he 
says)  the  immense  amoimt  of  revenue  drawn 
from  the  country  by  government  for  so  many 
years  under  this  head  of  stamps^  it  is  not 
unreasonable  to  ask  in  return, — for  the  quiet 
of  titles, — an  act  of  oblivion  for  past  trans- 
gressions, at  least  as  fer  as  regards  the  pe« 
nalty  of  incompetence  to  written  instru- 
ments improperly  stamped,  if  not  to  the  pe- 
cuniary penalties  which,  it  is  confessed* 
return  little  profit  to  the  revenue." 

Mr.  Coventry  also  suggests  thai  a  couit* 
or  some  other  tribunal,  d^uld  be  established 
for  the  decision  of  questions  relating  to  the 
proper  stamps  on  complicated  instruments* 
rather  than  leave  ihem,  as  now,  to  question, 
when  at  a  remote  period  they  are  tendered 
in  evidence. 

The  following  brief  sketch  of  the  histoiy 
of  the  Stamp  Laws  may  be  useful  to  place 
on  pur  pages. 
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"  StMnp  Lbm  vere  tnt  ioipMtd  ia  tbls 
QOvnCiy  iu  the  year  1694 :  from  ttuit  Jtime  to 
1804,  »  period  of  1 10  yean,  irameroiu  ezpla- 
naloiy  acts  were  passed.  In  1804,  a  very  ge- 
neral impression  of  the  necessity  of  eonsolida- 
tion  seems  to  have  prevafled ;  but  the  44  G.  3 
feU  short  of  that  object,  if  indeed  it  were  its 
aim,  and  the  quick  succession  of  the  48  and 
66  G.  3.  allowed  Mttle  time  for  tiddng  a  suffi- 
ciently extensive  view  of  the  subject,  to  render 
consolidation  useful.  In  1816  the  present  ge- 
neral act  was  passed,  which,  however,  is  far 
from  f^eseral  in  its  provisionsi  only  one  sec- 
tion iSOf)  relating  to  conveyanees.  From  this 
period  to  1822,  many  returns  were  called  for 
by  ^  house,  all  bavmg  in  view  some  amend- 
ment or  alteration  in  the  law.  These  aj^ear 
to  hare  been  answered  by  an  assurance  of  a 
general  measmne  in  ^oBtemplations  and  in 
1825-6,  die  Commissioners  ot  Inquiry  into  the 
revenues  of  the  country  produced  a  large  bodv 
of  pertinent  and  interesting  evidoice,  which 
will  be  found  in  the  14th  vouune  of  the  Parha* 
Bientary  Papers  of  that  session.  They  conclude 
their  report  by  observing,  that  the  number  of 
stamp  acts  at  present  m  force  is  101 ;  but  a 
much  greater  number  would  require  attention 
m  any  attempt  at  consolidation.  '  The  disper- 
sion and  multiplicity  of  these  different  enact- 
mente,'  they  add,  *  loudly  call  for  separation 
and  consolidation.  Many  of  them  are  to  be 
found  in  aets  whose  titles  afford  no  clue  to 
them,  and  which  relate  almost  exclusively  to 
subjects  of  a  totally  different  nature,  or  com- 
prise a  variety  of  unconnected  topics  of  legis- 
ution.  This  will  be  sufficiently  apparent  on 
referring  to  the  tides  and  contents  of  the  ear- 
lier acta.  It  would  be  superfluous  to  recite 
those  acts,  or  to  adduce  mrther  instances  or 
details,  with  a  view  to  demonstrate  the  present 
very  unsatisfactory  arrangement  of  the  statu- 
table provisions  relating  to  the  revenue  of 
stamps.  It  is  such  as,  in  our  ojiinion,  to  ren- 
der some  measure  of  consoMdation  and  simpli- 
ficadon  not  only  expedient,  but  highly  neces- 
sary; and  we  have  no  hesitation  in  recommend- 
ing the  adoption  of  such  a  measure  to  your 
Lordships'  early  consideration.'*— Pari.  rap. 
1825-6,  vol.  14,  p.  130. 

"  The  only  result  which  these  reports  have 
at  present  yielded  is  a  Treasury  minute,  dated 
12di  June,  1827,  (17  Par.  Pap.  1827,  No. 482.) 
whereby  a  vote  of  censure  is  passed  on  the 
then  Commissioners  of  Stamps,  and  they  are 
all  dismissed  mA.  small  retiring  allowances.  A 
new  board  was  isunediately  formed  by '  an  Act 
for  consolidating  the  Boar^of  Stamps  for  Eng- 
land and  Ireland,'  7  &  8  G.  4,  c.  55.  But  IVfr. 
Herries,  the  then  Qiancellor  of  the  Exchequer, 
had  it  in  contemplation  to  concentrate  not  only 
the  stamp'lawB,  but  also  the  acts  relating  to 
the  anessed  taxes  and  the  post  office.  His  ob- 
ject was  merely  the  sim{dific«(ion  of  that  which 
wai  intricate  and  obscure,  but  not  the  altera- 
tion of  settled  principles,  or  the  introduction 
of  unfamiliar  verbiage  (H.  C.  16  May.  1830). 
He  remidned  in  omce,  however,  only  long 
encmA,  to  ohiun  a  committee  on  the  stamp 


To  thiB  it  mny  be  aUed  (Smn  the  aa-^ 
thor's  introduction),  that  %he  stcLmp  dutiea 
are  said  to  have  been  invented  by  the  Dutch, 
and  soon  after  adopted  by  several  nations  on 
the  continent,  lliey  were  originally  iqa- 
posed  here  by  William  III,  aa  a  war  ti-x  — 
the  first  act  expressly  declaring  that  ike  du- 
ties were  required  "  for  four  yeare,  tow«rdi4 
carrying  on  the  war  in  France." 

Ilie  gross  receipts  in  1816,  w^re 
6,150,971/.;— in  182.3,  6,168,821/.  ;—in 
1825, 6,637,369/.;  and  in  1828,  7.317,609/. 
— ^incloding  the  stamps  on  probates  as  well 
as  deeds. 

Mr.  Coventry  points  out  the  different 
amounts  received  on  the  transfer  of  property 
by  sale  and  by  death.  In  1828  the  duty 
on  probates  and  legacijes  amounted  to 
2,043,268/. ;  that  on  deeds  imd  law  pro- 
ceedings yidded  1,686,315/.  Aeoording 
to  Mr.  Hun^hry*8  calculation,  the  value  of 
real  prc^rty  sold  in  1825  exceeded 
85,000,000/.,  and  tie  yearly  value 
1,200,000/. 

Prom  these  preliminary  views  we  proceed 
to  the  details  of  the  volimie  before  us. 

The  plan  of  the  author  may  be  shoitly 
stated  as  follows:  1.  MattierB  which  ««e 
common  to  o//  deeds  and  asauranoes.  2. 
The  application  of  the  acts  to  partipuim' 
deeds  and  conveyances ; — to  whidi  a  sche- 
dule is  added,  containing  the  duties  imposed 
from  time  to  time,  by  which  it  may  be  dis- 
covered whether  any  given  deed  is  properly 
stamped  with  the  duty  of  the  day,  and  con- 
sequently what  reliance  may  be  placed  on  it, 
if  tendered  in  evidence  in  any  court  of  law 
or  equity.  This  must  manifestly  be  a  very 
useful  table  for  the  conveyancing,  as  well  as 
the  general  practitioner,  engaged  in  the 
trial  of  questions  depending  on  the  validity 
of  title  deeds. 

The  first  Chapter,  on  the  "  Constructioii 
of  Stamp  Acts,"  is  an  able  and  condensed 
statement  of  the  authorities  on  the  subject ; 
and  being  of  very  general  utility,  and  fur- 
nishing a  fair  specimen  of  the  style  and 
manner  of  the  author,  we  give  it  fully : 

'^  It  is  a  maxim  wefl  worthy  a  liberal  go- 
viemment,  that  every  charge  on  the  subject 
shall  be  imposed  by  ekar  and  unambiguous 
language.  *  I  think,'  said  Lord  EUenborou/^h, 
'  that  where  the  subject  is  to  he  charged  with 
a  duty,  the  cases  in  which  it  is  tie  attach  ou^t 
to  be  fairly  marked  out ;  and  we  should  ^ve 
a  liberal  construction  to  words  -of  exception, 
confining  the  operation  of  the  act.'  The  old  rule, 
that  where  the  interests  of  the  king  and  sub- 
ject clash,  the  former  shall  he  preferred,  is,  as 
to  the  revenue,  entirely  ex^otfed  4a  aU  Courts^ 
except  tiie  Exdhequer,  whefe  «  «efic  of  4ie  4dd 
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leaven  b  stiU  occasionally  perceptible;    but 

even  there,  tlie  corrupt  system  of  rewardiD|f 
the  jury  with  double  fees  for  crown  verdicts,  is 
at  length  properly  abolished.  Baron  Wood 
has  said,  that  if  a  party  has  two  ways  of  doing 
a  thing,  it  is  no  fraud  in  him  to  adopt  that  plan 
which  is  least  beneficial  to  the  revenue. 

"  Lord  Tenterden  also  has  given  his  sanction 
to  the  above  liberal  construction  of  the  stamp 
acts.  '  Acts  of  parliament,'  he  observes,  '  im- 
posing duties,  are  to  be  so  construed  as  not  to 
make  any  instruments  liable  to  them,  unless 
manifestly  within  the  intention  of  the  legisla- 
ture ;'  and  in  his  place  in  the  House  of  Lords 
the  same  noble  and  learned  Lord  further  re- 
marks, '  I  have  always  thought,  that  where  we 
have  to  put  a  construction  upon  an  act  of  par- 
liament, which  does  not  relate  to  some  parti- 
cular art  or  science,  we  should  understand  the 
words  in  the  act  in  the  same  way  as  they  are 
nnderstood  in  the  common  language  of  man- 
kind. So  in  another  case,  on  a  question  of 
stamps,  his  Lordship  said,  that  the  legislature 
must  be  taken  to  have  used  the  wor£  of  the 
act  in  their  ordinary  sense  and  acceptation ; 
and  in  speaking  for  himself,  he  could  not 
forbear  remarking,  that  he  always  thought 
there  was  danger  in  ^ving  effect  to  what  is 
called  the  equity  of  a  statute,  and  that  it  is 
much  better  and  safer  to  rely  and  abide  by  the 
plain  itords,  though  the  legislature  might  pos- 
sibly have  provided  for  other  cases,  had  their 
attention  been  directed  to  them.' 

*•  The  course,  however,"  says  Mr.  Co- 
ventry, '*  adopted  at  the  Stamp  Office  does 
not  uways  accord  with  these  Uberal  princi- 
ples ;  for  if  any  doubt  arises  there  as  to  the 
proper  stamp  on  a  complicated  deed  of  assur- 
ance, the  Commissioner^  invariably  insist  on 
the  highest  dutir  the  case  will  admit;  against 
which,  the  subject  ha^  no  other  remedy  than 
taking  the  risk  of  a  lower  stamp  on  himself, — 
if  he  pavs  the  higher  duty,  he  could  not,  I 
shoula  think,  recover  a  portion  back  on  the 
ground  of  money  pud  unaer  a  mistake ;  and 
even  if  a  court  of  law  would  enter  into  a  ques- 
tion of  that  sort  in  an  action  on  the  case,  the 
eoptra  costs  would  far  exceed  any  probable 
benefit.  The  subject  is  therefore,  m  some 
measure,  at  the  mercy  of  the  Commissioners, 
notwithstanding  the  above  liberal  interpreta- 
tion adopted  by  the  Judges. 

"  Some  have  said  that  a  statute  is  like  a  tyrant, 
where  it  comes  it  makes  all  void ;  but  that  the 
common  law  is  like  a  nursing  father, — ^making 
only  that  part  void  where  the  fault  lies.  This 
may  be  applicable  to  bills  of  exchange,  pro- 
missory notes,  receipts,  apprenticeship  deeds, 
and  policies  of  assurance ;  but  to  deeds  in  ge- 
neral the  stamp  laws  extend  the  mild  and 
wholesome  correction  of  a  prudent  parent, 
though  founded  almost  exclusively  on  statutes. 
The  general  rule,  as  lately  acknowledged  by 
Tindal,  C.  J.,  is,  that  the  stamp  act,  as  a  re- 
venue law,  is  to  be  construed  strictly  with  re- 
ference to  the  rights  of  the  subject. 

"  It  may  not  be  improper  to  add,  in  treating 
of  general  principles  of  construction,  that  a 
stamp  can  be  usea  for  one  purpose  only.    An 


affidavit,  therefore,  read  in  one  cause^  ivlth 
which  it  is  headed,  cannot  be  received  in  an- 
other cause  between  the  same  pardes  for  a 
different  subject-matter.  So  a  deed  stamp, 
having  been  used  for  one  effectual  purpose, 
cannot  be  afterwards  used  for  another  trans- 
action, though  of  a  precisely  similar  nature. 
And  it  matters  not  for  how  long  or  short  a  pe- 
riod the  operation  of  the  instrument  continue, 
if  it  has  been  once  executed  by  all  necessary 
parties,— that  is,  I  presume,  by  all  conveying 
parties, — ^it  cannot  oe  treated  as  ineffectnad, 
and  the  deed  having  operation  for  a  moment, 
the  stamp  is  used,  and  cannot  afterwards  be 
considered  as  a  spoiled  stamp,  within  the 
meaoing  of  the  affidavit  claimmg  an  allow- 
ance. 

"  It  is  merely  necessary  to  subjoin,  that  the 
construction  of  the  stamp  acts  is  the  same  in 
Coi^rts  of  Equity  as  in  Courts  of  Law." 

Chapter  2.  treats  of  stamps,  considered  in 
regard  to  evidence.— The  3d,  of  penalties 
and  punishments  for  evading  and  forging 
stamps. — The  4th,  of  stamping  deeds  after 
execution.— The  5th,  of  setting  out  the 
true  consideration. —  The  6th,  of  several 
matters  in  one  deed. — The  7th,  of  schedules, 
indorsements,  and  matters  referred  to. — ^The 
8th,  of  alterations,  corrections,  and  inter- 
lineations.— The  9th,  of  other  incidental 
matters :  Cumulative  stamps,  advice  from 
the  stamp  office,  denomination  of  stamps, 
property  of  stamps,  responsibility  of  attor- 
ney for  wrong  stamps,  ad  valorem  deed,  and 
progressive  duties. — llie  10th,  of  the  means 
of  obtaining  stamps. — The  1 1th,  of  spoiled 
stamps,  and  the  aUowance. 

So  far  proceeds  the  First  Part  of  the  Book. 
The  Second  Part,  which  treats  of  matters 
relating  to  deeds  and  instruments  individu- 
ally, is  formed  on  an  alphabetical  arrange- 
ment, and  begins  with  "  Abstract,"  though 
that  document,  of  course,  requires  no  stamp. 
Such  is  the  case  also  of "  Acknowledg- 
ments," some  of  which,  as  of  debts^  unpaid 
or  money  deposited,  are  free  from  duty.  All 
kinds  of  instruments  and  legal  documents 
or  writings,  which  are — or  are  not — liable  to 
the  stamp  duty,  are  successively  described 
and  considered.  The  alphabetical  plan  is 
one  of  great  convenience  in  practice,  on  oc- 
casions requiring  frequent  reference;  and 
has  been  therefore  judiciously  adopted  in 
the  present  instance. 

llie  stamp  acts  are  not  set  out  collective- 
ly, but  quoted  verbatim,  so  feur  as  applicable, 
at  the  commencement  of  each  subject.  Hie 
duty  on  advertisements,  is  properly  omitted, 
as  being  wit.iout  the  scale  of  Mr.  Coventry's 
work.  He  then  proceeds  to  Affidavits  and 
Agreements,  the  latter  of  which,  and  their 
various  kinds,  are  briefly,  but  very  sufficient- 
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veyances,  and  Copyholds,  are  copiously  con- 
sidered, and  more  particularly  those  of 
Leases,  Legacies,  Mortgages,  Probates,  and 
Administrations, — the  importance  of  which 
justify  the  ample  disquisitions  bestowed 
apon  them. 

The  Appendix  is  in  many  respects  valu- 
able. We  have  already  noticed  the  chrono- 
logical list  of  duties,  which  will  readily  assist 
in  ascertaining  the  accuracy  of  the  stamps 
at  any  given  period.  According  to  other 
tables,  it  appears  that  in  a  specified  time, 
32  millions  of  property  have  been  devised 
away,  and  2§  millions  left  to  descend  ac- 
cording to  law.  And  Mr.  Coventry  ob- 
serves, that 

"Thirty-two  or  three  vears  are  usually  termed 
ageueration^  during  which  time  real  property 
will  have  changed  hands  at  least  three  times, 
which  will  give  a  return  about  equal  to  the 
duty  on  personaltv  accruing  by  death.  But 
there  remains  a  stifl  larger  item  to  throw  into 
the  credit  side  of  the  personalty  account.  Dur- 
iiig  the  period  of  these  calculations,  one  mil- 
lioQ  sterling  wds  paid  for  duty  on  legacies 
alone ;  but  though  the  duty  was  paid  in  that 
year,  the  legacies  had  fallen  due  a  considerable 
time  before.  The  inequality  of  taxation  is  often 
iorei^hed  against,  and  the  subject  of  these  re- 
marks is  frequently  adduced  as  evidence  of  the 
fact.  The  fundholuer  endeavours  thus  to  show, 
that  personal  propertv  bears  at  present  an  un- 
equal proportion  of  the  burdens  of  the  coun- 
try, and  that  therefore  its  transfer  should  not 
he  further  incumbered.  The  writer  feels  great 
difficulty  in  arriving  at  any  satisfactory  con- 
clasioQ  on  that  question  from  these  data ;  he 
therefore  leaves  them  in  the  hands  of  the  read- 
er, as  objects  of  interesting  curiosity,  rather 
than  of  use." 

We  have  thus  gone  through  the  present 
Tolume,  so  fiar  as  was  consistent  with  our 
limits.  We  now  conclude  with  expressing 
ouropmion,  that  the  work  not  only  exhibits 
great  judgment  in  the  selection  of  the  ma- 
terials, and  skill  in  their  arrangement,  but 
must  be  extensively  useful  for  its  practical 
Talue  to  the  profession.  It  is  altogether  a 
^  superior  performance. 
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THE  DOCTRINE  OF  ESTOFPBIi. 

The  doctrine  of  estoppel  is  frequently  of  great 
Practical  unportance.  Contingent  and  equitable 
"Jtcresti  may  be  bound  and  conveyed  at  law  by 


vied,  bv  means  of  which  the  lands  are  demised 
to  the  conusee  for  a  long  term  of  years,  so  that 
when  the  contingency  happens,  the  estate  which 
passed  by  estoppel  becomes  an  estate  in  inter- 
est, and  has  the  same  effect  as  if  the  contingency 
had  happened  before  the  fine  was  levied,  ff^eaie 
V.  Lotcer,  Pollex.  54.    But  although  a  fine  has 
generally  been  employed  to  effect  this  object, 
it  seems  clear  that  a  contingent  remainder,  or 
executory  or  equitable  interest,  may  be  bound 
and  conveyed  by  an  indenture,  although  not  by 
a  deed  poll.  Co.  Litt.  352,  a.     Rawlyn't  case, 
4  Co.  51,b.  Hermitage  v.  Tomkins,  I  Ld.  Raym. 
729.    Bensiey  v.  Burdon,  2  Sim.  &  Stu.  519. 
The  whole  law  on  the  point  has  lately  been  con- 
sidered, and  laid  down  very  elaborately  by  the 
late  Lord  Chief  Justice  of  the  King's  Bench» 
in  a  motion  to  enter  a  nonsuit  in  an  action  of 
ejectment,  tried  before  Tlndai,  C.  J. 


The  facts  proved  were,  that  Thomas  Jarvis 
the  elder,  having  contracted  to  purchase  the 
premises,  was  let  into  possession  by  order  of 
the  Court  of  CTiancery  on  the  29th  Dec.  1808 ; 
and  being  let  into  possession,  but  never  havini^* 
had  any  conveyance  executed  to  him,  he  after- 
wards, on  the  2d  Oct.  1820,  devised  them  to 
his  son  and  heir,  Thomas  Jarvis  the  younger. 
Upon  his  father's  death  the  son  entered,  and 
on  the  31  St  January,  1823,  he  mortgaged  the 
premises  by  indentures  of  lease  and  release,  to 
the  lessors  of  the  plaintiff*.    The  lease  uad  re- 
lease were  in  the  common  fonn,  excepting  that 
in  the  latter  there  was  a  recital,  that  the  said 
Thomas  Jarvis  is  legally  or  etfuitublif  entitled  to 
the  several  messuages  or  dwelling-houses  con- 
veyed ;   and  in  the  covenants  for  tide,  the  re- 
leasor covenanted  that  he  is,   and  standeth 
lawfully  or  etfuitaUy,   rightfully,  absolutely^ 
and  solely  seised  in  his  demesne  as  of  fee,  of 
and  in  and  otherwise  well  entitled  to  the  said 
several  messuages  or  dwelling  houses,  &c.  On 
the  ist  and  2d  of  April,  1824,  indentures  of 
lease  and  release,  under  the  contract  of  sale  in 
18U8,  were  executed  to  Thomas  Jarvis  the 
younger,  whereby  he  became  seised  of  the  legal 
estate  in  the  premises,  which  he  afterwards 
conveyed  by  mortgage,  for  a  valuable  consi- 
deration, to  the  defendant,  Henry  Bucknall. 
There  was  no  proof  that  Bucknall  had  any 
notice  of  the  prior  mortgage ;  and  upon  his 
naortgage  all  the  title  deeds  were  delivered  to 
him.    In  this  action,  he  had  come  in  under  the 
common  rule,  and  defended  as  landlord.    The 
other  defendants  were  tenants  in  possession. 

The  question  on  which  the  Court  took  time 
to  consider  was,  whether  the  defendant  claim- 
ing under  the  mortgagee,  Thomas  Jarvis  the 
vounger,  could  set  uj^  as  a  defence  against  the  * 
lessees  of  the  plaintiff',  the  legal  estate  ac- 
quired by  him  since  their  mortgage.    And  it 
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was  argued  for  theni>  tbat  be,  as  representiiiff 
the  mortgagee  Thomas  Jarvis,  was  estom^ed 
^m  doing  so  ;  and  for  this  purpose,  Co.  Litt. 
352,  a.  Litt.  sect.  693,  and  the  cases  of  Bemley 
▼.&r<i^,2Sim.&Sta.519$  Heipsv. Hereford^ 
2  B.  &  A.  242 ;  Goadtitle  v.  Morte,  3  T.  R.  365 1 
GoitdtUU  V.  Bailey,  Cowp.  597  \  Goodtitie  v. 
Aforg'an  and  others,  1 T.  R.  755 ;  Doe  d.  Christ- 
mas  V.  OHtfer,  10  B.  &  G.  181 ;  TVevivan  y.  Lmp' 
rence,  1  Salk  276 ;    and   TViy/crr  v.  Needham, 
2Taunt.  27B,  were  cited.  •*  Of  these  cases,"  swd 
Lord  Tenterden,  *'  none  are  applicable  to  the 
point  in  question,  except  Goodtitie  v.  Morgan, 
und  Benstey  t.  Burdon,  (of  which,  more  pre- 
sently,) and  Helps  v.  Hereford,  and  Due  v.  Oli- 
ver.   The  last  two  are  eases    of  estoppels, 
ariaiBg  out  of  fines  levied  before  any  interest 
vested  ;  there  is  no  doubt  that  a  fine  may  ope- 
rate by  way  of  estoppel,  but  the  present  is  not 
the  case  of  a  fine.    In  sect.  693,  Littleton, 
speaking  with  reference  to  the  doctrine  of 
remitter,  says, '  this  is  a  remitter  tq  him  if  such 
taking  oJf  the  estate  be  not  by  deed  indented, 
or  by  matter  of  record  whidi  shall  conclude  or 
estop  him ;'  and  in  Lord  Coke's  commentary 
on  this  passage,  a  deed  indented  is  distin« 
guished  from  a  deed  poll  in  this  particular  of 
remitter,  for  the  deed  poll  is  only  the  deed 
of  the  feoffor,  donor,  ana  lessor,  but  the  deed 
indented  is    the  deed   of  both  parties,  and 
therefore  the  taker  as  well  as  the  giver  is  con- 
cluded.   In  352  (a,)  Lord  Coke  dindes  estop- 
pels into  three  sections,  the  second  of  which 
ne  thus  defines ;  '  by  matter  in  writing,  as  by 
deed  indented,  by  making  of  an  acauittance 
by  deed  poll,  by  defeasance  by  deed  mdented 
or  deed   poll.'    And  there  are   many  other 
authorities  to  show  that  estoppel  may  ba  by 
any  indenture  or  deed  poll.    But  upon  this 
rule  there  are  many  qualifications  and  excep- 
tions engrafted.    It  is  a  rule  that  an  estoppel 
should  be  certain  to  every  intent,  and  there- 
fore, if  the  thing  be  not  precisely  and  directly 
alleged,  or  be  mere  matter  of  supposal,  it  shaft 
not  be  estopped ;  nor  shall  a  man  be  estopped 
where  the  truth  appears  by  the  same  instru- 
ment, or  that  the  grantor  hath  nothing  to  grant, 
or  only  a  possibility,  Co.  Litt.  352  (b,)  where  this 
case  is  put ;  '  an  impropriation  is  made  after 
the  death  of  an  incumbent,  to  a  bishop  and  his 
successors.    The  bishop  by  indenture,  demiseth 
the  parsonage  for  forty  years,  to  begin  after  the 
death  of  the  incumbent.    The  dean  and  chsmter 
confirmeth  it.    The  incumbent  dieth.    This 
demise  shall  not  conclude,   for  that  it  ap- 
peareth  that  he  hath  had  nothing  in  the  impro- 
priation till  after  the  death  of  the  incumbent.' 
Tliis  passage  from  Co.  Litt.  is  adopted  bv  Ch. 
B.  Comyns,  in  his  Digest,  Estoppel^  (E.  2.)  Now, 
in  the  t'ase  at  bar  the  very  truth,  that  the  mort- 
gagor, Thomas  Jarvis  the  younger,  had  only  an 
equiuble  interest,  is  partly  admitted ;  for  the 
recital  states  in  the  alternative,  that  he  is  law- 
fully or  equitably  entided,  and  the  covenant 
for  title  is  to  the  same  effect.    At  all  events 
t)iere  \a  in  this  recital  a  want  of  that  certainty 
of  aSlegatioii,  which  is  necessary  to  make  ft 
^  estoppel.    Lord  Holt  lays  it  down,  ip  Salter 
f.  Kimey,  1  Show.  99,  that  a  general  recital 


is  not  an  estoppel,  though  a  recital  of  a  par- 
ticular fact  is.    And  upon  this  the  judgment 
of  the  Lord  Chancellor  in  the  recent  case  of 
Bensley  v.  Burdon,  which  was  relied  upon  by 
the  counsel  for  the  lessors  of  the  plaintiff,  pro- 
ceeded.   The  deed  of  release  in  that  case  re- 
cited, that  FVancis  Tweddle  the  younger  was, 
subject  to  Ms  father's  life  estate,  seiied  or  pos- 
sessed of,  or  well  entitled  to,  the  lands  and 
tenements  thereinafter  mentioned,  in  revernon 
or  reminder ;  and  by  the  deed  he  granted  aad 
released  this  remainder,  and  covenanted  that 
he  was  seised  of  it  for  an  indefeasible  estate 
of  inheritance.  The  present  Master  of  the  Rolls, 
then  Vice  Chancellor,  by  whom  this  case  was 
first  decided,  according  to  the  report  in  2Sim.& 
Stu.519,  held  that  this  was  aneatoppel,  upon  the 
general  ground  that  it  was  a  deed  mdented,  and 
that  the  nature  of  the  conveyance,  namely 
lease  and  release,  made  no  difference.    The 
Lord  Chancellor  confirmed  this  judgment,  but 
put  it  on  this  solely,  that  it  was  an  allegatioD 
of  a  particular  fact,  Sy  which  the  party  making 
it  was  concluded.   That  case,  therefore,  great- 
ly differed  from  the  present,  in  which  there  is 
no  certain  precise  averment  in  the  deed  of  re- 
lease, of  anv  teisin  in  T.  Jarvis  the  younger, 
but  a  recital  only  that  he  was  legally  or  eqai- 
tably  entitled.    We  ^nk,  therefore,  that  diis 
recital  does  not  operate  by  way  of  estoppel 
We  are  of  opinion  also,  that  the  release  where- 
by T.  Jarvis  granted,  bargained,  sold,  aliened, 
remised,  released,  &c.  the  premises,  does  not 
by  mere  force  of  these  words  amount  to  an 
estoppel.    Litdeton  lays  it  down  (sect  446), 
that  '  no  right  passeth  by  a  release,  but  the 
right  which  the  releasor  hath  at  the  time  of  the 
release  made.    For  if  there  be  father  and  son, 
and  the  father  be  disseised,  and  the  son  (Mvin^ 
his  father)  releaseth  bv  his  deed  to  the  (hssei- 
sor,  all  the  right  which  he  hath  or  may  have  in 
the  same  tenement,  ^thout  clause  of  war- 
ranty, &c.  and  after  the  father  dieth,  &c  the 
son  may  lawfullyenter  upon  the  possession  of 
the  disseisor.'    To  the  same  effect  is  J^imPs 
case.  Hob.  45,  and  Perk,  s.  65,  that  where  a 
son  and  heir  joins  in  a  grant,  in  the  lifetime  of 
his  father,  while  he  has  neither  possession  nor 
right  in  the  matter  granted,  the  grant  is  utterly 
void,  and  nothing  passed.     So  here,  if  the 
release  pass  nothing  but  what  the  releasor 
lawfully  had,  and  he  had  no  legal  title  in  the 
premises  at  the  time  of  Uie  release  made,  those 
who  claim  under  him  by  a  subsequent  good 
title  are  at  liberty  to  shew  this ;  and  there  is 
no  implied  estoppel,  as  appears  from  the  au- 
thorities just  citea,  and  the  Year  Books  49  Ed. 
3.  14,  15;  45  Ass.  5;  46  Ass.  6|  and  Brook's 
construction  of  these  books,  in  his  Abr.  tit. 
Estoppel,  pL  146 ;  10  Vin.  Abr.  Estoppel  (M). 
"  The  case  was  put  in  argument  on  another 
ground  for  the  lessors  of  the  plaintiff,  name- 
ly, that  it  was  within  the  common  rule  that 
a  mortgagor  cannot  dispute  the  title  of  his 
mortgagee.    Such  a  rule,  without  reference  to 
the  tectaiical  doetriae  of  estc^ipel,  nadonbtedlT 

(is  to  be  met  with,  as  laid  down  by  Lord  Holt 
in  Salkeld,  and  has  been  often  recognized  in 
modem'^timea ;  but  we  arc  of  opiidou  that  it 
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does  not  apply  to  the  present  case.  Here,  ^e 
defeadsat  Buckn^  cuums  as  a  purctiaser  for 
ftralnable  consideration,  witkOiil  notice,  a  legal 
Bkrest  whach  was  not  in  T.  Jarvis  at  the  time 
of  his  Dor^sfe  to  the  lessors  to  the  plaintiff, 
and  T.  Jams  had  then  an  equitable  interest 
wiuch  passed  to  them,  and  which  is  not  ones- 
dooed  nor  sought  to  be  disturbed  by  the  defence 
which  Bucknell  sets  up.  This  case  much  resem- 
bles diit  of  Gowtiiile  V.  M&fgan,  where  a  second 
mortgagee,  without  notice,  who  ffot  in  the  legal 
title  by  taJdng  mi  assignmeaA  trom  a  trustee^ 
and  the  mort^igor  of  an  outstanding  term  as- 
signed to  attend  the  inheritance,  was  holden 
eotitied  to  a  legal  preference  against  the  first 
mortgagee.  There,  as  here,  it  might  be  said 
that  he  was  boand  by  the  same  conclusion  as 
the  mortgagor,  and  should  not  «uesCion  the 
light  of  the  prior  mortgagee.  But  the  legal 
tiUe  prenuled  there,  and  so,  we  think,  it  ought 
here." 

Some  recent  cases  on  this  subject  were  not 
cited  in  the  judgment.  In  Hallett  ▼.  Middle- 
Urn,  1  Ross.  255,  Lord  Gifford,  M.  R.«  held, 
that  a  party  to  a  conyeyance,contttningarecital 
of  a  particular  fact,  was  estopped  from  aU  right 
to  compensation  from  another  party,  on  whose 
statement  he  had  relied,  in  consequence  of  its 
tnniing  out  that  the  recital  waa  untrue.  But 
this  mle  will  not  obtun  where  the  recital  is  in 
%  bond.  Edumrdi  y.  Brown  and  others,  3  Yo. 
&Jer.  423. 


ON  THE  DISSERTATION  ON  CONVEY- 
ANCING,    No.  VIII. 

p.  104. 

Your  contributor  0.  S.,  has  not  correctly 
stated  the  pmnC  whidi  was  decided  in  Murr*iy 
V.  The  Easi  India  Company.  And  as  the  prin- 
ciple which  he  draws  from  that  case,  and  the 
one  dted  from  10  Ves.  93,  viz.  "  That  the 
Statute  of  Linoitations  is  not  spent,  if  there  be 
not,  for  the  whole  period  of  six  years,  a  person 
capable  of  being  sued,"  is  one  of  the  utmost 
importance,  if  correct,  I  think  much  care 
should  be  used  to  ascertain  its  correctness, 
the  more  especially  as  it  wears  the  faoe  of 
novelty.  I  have  always  understood  the  prin- 
dple  to  be  this : — ^That  when  once  there  is  a 
compleat  cause  of  action,  viz.  a  person  capable 
of  suing,  and  another  capable  of  bein^  sued, 
that  the  staitale  attached  to  that  cause  oiaction, 
and  commenced  running;  and  having  once 
commenced,  it  is  Aot  stopped  by  any  future 
disability.  This  principle  nas  been  adopted  in 
the  construction  of  the  Statute  of  Fines  {Doe 
y.Jones^  4  T.  R.  300);  and  Lord  Tenierden 
has  said,  that  the  sevend  statutes  of  limitation, 
being  all  in  pari  materia,  should  receive  the 
aune  construction.   5  B.  &  Aid.  915. 

The  case  of  Murray  v.  ne  East  Indk  Com- 
pony,  gives  no  authority  to  the  principle  laid 
down  by  C.  S.,  nor  does  itaoyivay  mipeach 
the  one  which  I  have  submitted ;  thoMgh,  as 


the  case  Is  stated  by  your  correspondent,  li 
has  both  these  effects.  The  facts  of  that  case 
were  shortly  these : — The  action  was  brought 
by  an  admmistrator,  upon  bills  of  exchange 
accepted  by  the  defendants,  after  the  death  of 
the  mtestate,  and  before  any  admimstratiou 
was  granted.  The  Question  to  be  decided  was^ 
did  the  limitation  begin  to  run  from  the  ao« 
ceptance,  or  day  of  payment ;  or  from  the  date 
of  the  administration?  The  Court  decided 
that  the  limitation  did  not  beffin  to  run  till  the 
grant  of  adipini8tration«  as  tau  then  there  waa 
no  person  capable  of  suing  on  the  bills.  Now 
there  is  nothmg  here  whi^h  countenasoes  the 
idea  "  that  the  statute  eea»e$  to  run  Against  an 
administrator  until  admittstnitioB  granted;" 
because  prior  to  the  administration,  toe  statute 
had  not  begun  to  niuj  and  therefore  could 
not  have  ceued  to  do  so. 

It  is  highly  important  that  a  just  oonehisioa 
should  be  arrived  at  on  this  point;  which  ia 
the  only  excuse  I  have  to  ofler  for  interfering, 
and  requesting  your  able  cootribntor's  recon- 
sideration of  me  subject.  G.  G. 


DISPUTED  DECISIONS. 


eOPTHOtiMI 

In  the  case  of  fTeiiman  v.  Bowring,  the  hus- 
band and  wife,  before  thdr  intermarriage,  sww 
rendered  certain  copyholds  to  which  they  were 
respectivdy  enlitlea,  to  trustees,  upon  varioua 
trusts  (which  have  determined),  with  ultimate 
limitations  respectively  to  the  use  of  his  and 
her  executors  or  administrators.    The  trustees 
were  never  admitted,  and  the   legal   estate 
therefore    vested   in  the   heir.    The  widow 
claimed  the  copyholds  as  her  husband's  ad- 
ministratrix, and  filed  her  bill  praying  that  the 
heir  might  be  declared  a  trustee  of  the  legal 
estate  for  her.    Lord  Eldon  confirmed  the  de- 
cree of  the  f^ice  Chancellor,  holding  that  the 
ultimate  limitations  were  within  the  considera- 
tion of  the  marriage  settlement ;  as  the  hus- 
band might  survive  or  the  wife  might  survive, 
and  he  saw  no  reason  why  a  limitation  which 
gives  an  interest  eventually  to  the  husband  and 
eventually  to  the  wife,  was  not  fairly  to  be  so 
considered.    He,  therefore,  held  the  wife  en- 
titled as  against  the  heir.    But  he,  at  the  same 
time,  threw  out  a  very  decided  opinion,  thai 
the  wife  was  onlv  entitled  as  trustee  for  the 
husband's  next  oi  kin,  in  analogr  to  the  rule 
in  Ripley  v.  fFaterworth,  though  he,  unfor- 
timately,  did  not  consider  it  necessary  to  de« 
cide  tins  point.    2  Russ.  660.    Now  ttie  Hee 
Chancellor  has  since  decided,  that  die  was  m 
trustee  for  the  husband's  next  of  kin.    3  Sim. 
328.    An  important  question  seems  to  have 
been  thus  settled  by  a  ride  wind,  which  had 
long  been  a  matter  of  great  doubt ;  that  is, 
that  the  next  of  kSn  are  within  tiie  conridera- 
tion  of  A  marria^  settlement.   Sir  £.  Sugden« 
in  his  Tfieatiaa  on  Vepdon  and  Pnirham^ 
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p.  661,  666y  BDd  p.  668,  8th  edit.,  leenu.to 
lay  down  the  contrary  as  the  better  opinion ; 
and  it  may  well  deserve  consideration.  With 
all  deference  it  is  submitted,  whether  a  sur- 
render which  is  not  to  be  supplied  in  favour  of 
a  grandchild,  6  Ves.  544,  is  to  be  supplied  iu 
favour  of  the  next  of  kin  by  mere  implication  ? 
The  case  of  Cormick  v,  Trepttufi,  6  Dow  Pari. 
Ca.  60,  is  altogether  overlooked.  J.  T. 


PRACTICE. — ^NEW  RULES. 

In  the  case  of  SImpson'g  bail,  as  to  affidavit  of 
justification,  reported  p.  64,  the  decision  ap- 
pears contrary  to  the  rule  on  that  subject, 
which  expressly  states,  that  each  of  the  bail 
shall  swear  that  he  is  *'  possessed  *'  of  pro- 
perty, &c. ;  whereas  in  tne  above  case  it  is 
stated  that  it  is  not  sufficient  for  bail  to  swear 
that  they  are  "  possessed,"  &c.  but  must 
iwear  they  are  **  worth,"  &c. 
•  Again,  in  the  case  of  fTitrd's  bail,  ibid.  p.  63, 
it  is  stated,  that  notice  of  biul  describing  the 
bail  to  have  resided  "within''  the  last  six 
months  at  a  particular  place,  is  bad ;  but  miut 
describe  them  to  have  resided  "  for "  the  last 
six  months;  whereas  the  rule  is,  that  every 
notice  of  bail  shall  mention  the  street  oV 
place,  &c.  where  each  of  the  bail  resides,  and 
all  the  streets  or  places,  &c.  iu  which  each  of 
the  bail  has  been  resident  at  any  time  *' within" 
the  last  six  months.  Studiosus. 


PLEASANTRIES  OF  THE  LAW 
REPORTS. 
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1  SHALL  now,  with  the  reader's  permission, 
continue  my  selection  from  the  law  books. 

In  an  appeal  of  death,  the  defendant 
waged  battel,  and  was  slain  in  the  field  ; 
yet  judgment  was  given  that  he  should  be 
hanged,  which  the  Judged  said  was  altoge- 
ther necessary,  for  otherwise  the  lord  could 
not  have  a  writ  of  escheat.  Co.  Litt. 
390,  n. 

An  English  monk  goes  into  France,  and 
there  becomes  a  monk ;  yet  is  he  capable 
of  any  grant  in  England,  because  such 
profession  is  not  triable,  and  also  because 
all  profession  is  taken  away  by  statute,  and 
by  our  religion  holden  as  void.    Ley*8  case, 

2  RoU.  43. 

It  is  a  rule  of  law,  that  idem  non  potest 
%sse  agetis  et  patiens ;  and  therefore  a  man 
cannot  present  himself  to  a  benefice,  nor 
sue  himself.  liti.  147,  b.  So  no  man 
can  summon  himself;    ^d  therefore  if  a 


Sheriff  su£Fer  a  oommfln  recoivery,  it  k  er- 
ror, because  he  cannot  summon  himself. 
Dyer,  188,  a;  Owen,  51.  A  man  cannot 
be  both  judge  and  party  in  a  suit;  and 
therefore  if  a  Judge  of  the  Common  Pleas 
be  made  Judge  of  the  King's  Bench,  though 
it  be  but  hac  vice,  it  determines  his  patent 
for  the  Common  Reas ;  for  if  he  should  be 
Judge  of  both  Benches  together,  he  should 
controul  his  own  judgment ;  for  if  the  Com- 
mon Pleas  err,  it  shall  be  reformed  in  the 
King's  Bench.  (See  Cro.  Car.  600.)  Lit- 
tleton.  Chief  Justice  of  the  Common  Pleas, 
made  Lord  Keeper,  yet  continued  Chief 
Justice.  So  Sir  Orlando  Bridgemau  vas 
both  Lord  Keeper  and  Lord  Ch^ef  Justice 
of  the  Conmion  Pleas  at  the  same  time,  for 
these  places  are  not  inconsistent.  1  Siderf. 
338.  365. 

If  one  that  is  seised  in  fee  of  an  or- 
chard, makes  a  feoffment  of  it  to  J.  S.t 
and  goes  into  the  orchard  and  cuts  a  turf 
or  a  twig,  and  delivers  it  in  the  name  of 
seisin  to  the  feoffee  over  a  wall  of  the  same 
orchard,  the  feoffee  then  being  on  other 
land  not  mentioned  in  the  feoffment,  this 
is  a  void  livery.  2  Roll.  6.  pi.  6.  As  to 
when  a  man  shall  give  and  take  by  his  own 
livery,  see  Perkins,  s.  205. 

The  following  is  the  charter  given  by 
William  the  Conqueror  to  Norman  Hunter : 

I  William  the  third  year  of  my  Feign 

Give  to  thee  Norman  Hunter  • 

To  me  that  are  both  leef  and  dear 

The  Hop  and  the  Hopton 

And  all  tlie  bounds  up  and  down 

Under  the  Earth  to  Hell 

Above  the  Earth  to  Heaven 

From  me  and  mine 

To  thee  and  thine 

As  good  and  as  fair 

As  ever  they  were 

To  witness  that  this  is  sooth 

I  bite  the  white  wax  with  my  tooth 

Before  Jug  Maud  and  Margeiie 

And  my  youngest  son  Henry 

For  a  bow  and  a  broad  arrow 

When  I  come  to  hunt  upon  Yarrow. 

See   Speed,  424,  b, ;    2  Roll.   Abr.   181; 

Merton's  Anglorum  Gesta,  in  Vita  IV.  1 . 

A,  the  attorney  of  B.,  brought  an  action 
against  C.  for  saying  to  B.,  **  Your  attor- 
ney is  a  bribing  knave,  and  hath  taken 
twenty  pound  of  you  to  cozen  me."  Judge 
Warburton  held  the  words  not  actionable, 
for  an  attorney  cannot  take  a  bribe  of  his 
own  client ;  but  Hobart  said  he  might  when 
the  reward  exceed  measure,  and  the  end 


AppUctUuma  for  Re-admitsum  in  H.  T, — 


against  justice,  as  to  nze  a  record,  &c. 

And  Hob.  says,  after  he  had  spoken  Justice 
Warburton  began  to  stagger  in  his  opinion, 
so  the  plaintiff  had  judgment.  Hob.  S,  9  ; 
and  1  RoU.  53. 

An  infant  brought  an  action  of  trespass 
by  her  guardian ;  tlie  defendant  pleads  that 
the  plaintiff  was  above  sixteen  years  old, 
and  agreed  for  sixpence  in  hand  paid,  that 
the  defendant  have  license  to  take  two 
ounces  of  her  hair ;  to  which  the  plaintiff 
demurred;  and  adjudged  for  her,  for  an 
infant  cannot  license,  though  she  may  agree 
with  the  barber  to  be  trimmed.  Scroggan 
T.  Stewanbou,  3  Keb.  369. 

A  woman  shook  a  sword  in  a  cutler's 
shop  against  the  plaintiff,  being  on  the 
other  side  of  the  street ;  and  in  trespass  for 
assault  and  battery,  there  was  a  verdict  of 
the  assault,  and  not  g^ty  of  the  battery. 
It  was  prayed  to  give  no  more  costs  than 
damages,  and  so  granted;  which  was  a 
noUe.    Smith  v.  Newman,  3  Keb.  283. 

Let  the  following  case  be  a  warning  to 
all  bad  cooks.  Trin.  8  Hen.  4.  Rot.  47. 
WUlielmus  MUbum  recuperat  per  juratam 
per  billam  8uam,  in  qud  queritur  versus 
Jo/uumem  Cutting  Cook  de  eo  quod  ipse 
Johannes  apud  Westmonasterutm  vendebat 
iicto  WiUielmo  unum  caponem  pistum  cor' 
ruptibUem  et  recale  factum,  qui  capo  assatus 
per  quatuor  dies  in  Hospicium  Domini  Regis 
et  iterum  calefactus  et  pistus  extitit  de  quo 
postquam  edit  vonUtum  horrihilem  fecit,  ita 
qwd  infirmabatur  per  duos  septimanas,  re- 
cuperat inquam  viginti  solidos  per  damnis. 
And  RoUe  says  he  was  informed  that  it  ap- 
pears upon  the  record  at  large  that  the 
Judges  increased  the  damages.  1  Roll. 
89. 

A  guest  comes  into  a  common  inn,  and 
the  host  appoints  him  his  chamber,  and  in 
the  night  the  host  breaks  into  his  guest's 
chamber  to  rob  him :  this  is  burglary. 
Dalton,  cap.  151,  in  nota. 

The  Danes  first  brought  into  this  realm 
excessive  drinking;  and  King  Edgar  per- 
mitting many  of  them  to  dwell  here,  was 
at  length  construned  to  make  a  law  against 
this  excess,  which  never  comes  alone. 
Driving  certain  nails  into  the  sides  of  their 
cups  as  limits  and  bounds,  which  no  man 
upon  great  pain  should  be  so  hardy  as  to 
transgress.  3  Inst.  200.  The  Ancient 
Britons  were  free  from  this  crime.  "  A 
drunkard/'  says  my  lord  Ck)ke  in  his  First 
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Institute,  967,  a.    "  is  ifoltfntarius  damon, 

and  what  hurt  or  ill  soever  he  does,  his 
drunkenness  aggravates  it." 

With  which  very  excellent  maxim  I  shall 
for  the  present  conclude. 


PERSONS  APPLYING  FOR  RE-ADMIS- 

SION  IN  THE  KING'S  BENCH, 

In  Hilary  Tirm,  1833. 


Best,  George,  Northampton. 

Green,  Wuliam,  30,  King  Street,  St.  John 

Street,  Clerkenwell. 
Scott,  Barkas,  South  Shields. 
Senior,  Lewis  Goodin,  late  of  Bruton,  now  of 

Compton  Pauncefoot,  Cornwall. 
Thompson,  Edward,  Reigate,  Surrey. 
Wilhnott,  Robert^  Eldridfe,  Fulham. 


SUPERIOR  COURTS. 


NOTICE  OF  BAIL. — DESCRIPTION. 

j4  notice  of  bail  describing  clerks  in  a  jewel" 
ler^s  shop  as  '^jewellers,*'  is  bad, 

Thesiger  opposed  bail,  on  the  ground  that 
the  notice  of  bail  was  bad.  It  described  the 
biul  as  "  jewellers,'*  whereas  it  now  appeared, 
from  the  statement  made  by  the  bail  them- 
selves on  their  examination,  that  they  were 
only  clerks  iu  the  shop  of  the  defendant,  who 
was  a  jeweller,  and  did  no  part  of  the  business 
of  jewellers. 

LUUedale,  J.  said,  the  description  was  in- 
sufficient; but  as  it  did  not  appear  that  the 
plaintiflf  had  been  deceived  by  the  notice,  time 
should  be  allowed  to  give  a  fresh  notice. 

Time  granted  to  give  a  fresh  notice. — Ham^ 
let's  bail,  Nov.  10th,  1832.    K.  B.  P.  C. 


'    DISTRINGAS. 

7^  application  for  a  distringas  cannot  be 
'  till  aJUr  eight  days  from  service  of  sum^ 
mans, 

Ashmore  moved  for  a  distringas,  on  affidavit. 

Littledale,  J. — You  cannot  nave  a  distringas 
now.  The  defendant  has  eight  days  to  appear 
to  the  summons ;  and  vour  affidavit  does  not 
show  that  eight  days  nave  elapsed  since  the 
service.  You  can  move  again. — Smith  v. 
Jatnes,  Nov.  20th,  1832.    K.  B.  P.  C. 
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DIOTKlNGASr 


^  eopp  of  eummoM  ought  to  he  left  ai  de- 
fendant's residence f  and  notice  of  the  appH- 
cation  mentioned. 

On  motion  for  a  distringtu,  it  was  sworn 
that  three  attempts  had  been  made  to  senre 
the  summons,  but  it  did  not  appear  that  a  copy 
had  been  left. 

pHtteeon^i, — ^You  must  leave  a  copy.  That 
u  now  always  required  i  and»  in  geiiml»  you 
must  apprise  the  person  whom  you  see,  of  the 
nature  of  your  busmess :  and  therefore  no  rule. 
-^Coett  y.  fTdlis,  Nov.  SOth,  1832.   K.  B.  P.  C. 


FORMA  PAUPBIU8. 

A  diffendant  in  a  erimimd  enee may  defendia 
form&  pauperis. 

F.  V,  Lee  moved  that  a  priaoner,  againtt 
whom  a  true  bill  had  been  found  for  fdony, 
might  be  allowed  to  defend  inforind  pauperis, 

Litiledaie,  J. — ^Was  the  indictment  found  by 
the  Middlesex  Grand  Jury? 

Lee, — No»  my  Lord;  it  was  found  at  the 
Clerkenwell  Sessions,  and  the  indictment  has 
been  removed  here  by  certiorari.  The  de- 
fendant swears  he  has  not  5/.  in  the  world. 

Rule  ffranted.*-/2^<9  t.  Sims^  No?.  20th, 
1832.    K.B.P.C. 


ATTORNBT  AND  CLIENT. — LIEN. 

The  relation  of  attorney  and  client  must  in 
some  way  esfist,  or  the  Court  will  not  inter- 
fere to  compel  the  attorney  to  deliver  up 
papers. 

Campbell  moved  for  a  rule  caffing  upon  an 
attorney  to  shew  cause  why  he  iniould  not 
deliver  up  cert^  deeds  and  papers  in  his  pos- 
aession,  under  peculiar  circumstances.  He 
admitted  that  the  relation  of  attorney  and 
elient  did  not  exist ;  but  here  there  was  fraud. 
The  wplicant  had  agreed  to  purchase  certain 
land  rar  450/.  He  had  a  meeting  with  the 
vendor's  attorney,  in  order  to  pay  the  money 
and  have  the  dc^ds.  The  attorney  claimed 
from  the  purchaser  a  fee  of  two  sniineas,  which, 
he  siud,  was  for  his  signing  the  deed  as  trustee. 
The  purchaser  refused  to  pay,' and  the  pur- 
chase was  not  completed.  Ine  vendor  then 
appointed  another,  at  whidk  ha  aaid  cveir^iin^ 
was  to  be  nade  comfortable.  The  vendor  and 
his  attorney,  and  the  purchaser,  met  accord- 
ingly: the  deeds  were  produced:  the  pur- 
chaser counted  ou^  his  money,  but  just  as  he 
had  done  so,  he  percdved  that  the  deeds  were 
gone:  the  attorney  s^  clsdmed  the  two  gui- 
neas, and  refiisea  to  deliver  them  without. 
Under  these  circumstances  be  hoped  the  Court 
would  interfere :  here  was  a  Iridc  on  the  pait 
of  the  attorney. 

Littledale,  J. — No,  I  cannot  interfere :  this 
would  be  going  further  than  we  have  ever  done 


yet.    The  rebffion  of  nHoreey"  and  client  M 
not  exist 

Rule  refused.— ^4r  parte  Johns,  Nov.  20th, 
1832.    K.B.P.C. 


NOTICE  OF  3AIL. — PRiaONEB. 

In  a  notice  of  hail  for  a  prisoner  to  justify^ 
at  the  time  of  putting  in  it  mutt  ipptur 
that  the  defendant  is  a  prisoner, 

J,  Jervis  Q£posed  baO,  on  the  ground  of 
irregularity.  Viae  notice  was  to  put  in  and 
jus^  at  the  same  time.  The  defendant  is  a 
prisoner,  but  the  notice  does  not  atate  that  be 
18  so.  It  is  the  uniform  practice  of  this  Couit 
for  it  80  to  appear.  The  reason  ia,  that  the 
rule  for  allowance  is  always  drawn  np,  as  well 
for  the  allowanoe  as  for  the  discharge  of  the 
prisoner,  which  it  would  not  be  unless  it  «p> 
peared  that  the  defendant  was  a  prisoner. 

Ptatt,  contrh,  insisted  that  the  rule  for 
allo%vance  operated  as  a  discharge,  and  was  a 
perfeetjnatifiGation  for  the  ofllcer. 

Gurmey,  B.  (ifter  consulting  with  the  Mas- 
ter) held  the  objection  to  be  good ;  and  that 
the  comaMB  form  of  the  rule  for  aUowaace 
was  in  the  way  sugj^ested  by  Mr.  Jervie, 

Bail  rejected. — Ghrighton's  bail,  Nov.  17tb, 
1832.    &ch. 


DISTRINGAS. 

Whore  the  service  i^the  gwnmoms  Is  not  per-' 
sonal,  the  eighi  days  to  appear  in  commence 
from  the  last  day  of  calling  ;  and  an  ap- 
pointment  ought  to  be  made  to  see  the  de- 
fendant. 

Motion  for  a  distringas,  on  an  affidavit  of 
several  ineffectual  attempts  to  serve  the  de- 
fendant. 

Bayley,  B. — You  don't  say  you'll  call  again. 
You  ought  in  general  to  make  an  appointment 
to  see  the  defendant.  The  eight  days  run  from 
the  last  day  of  calling. — Atkins  v.  Lowther, 
Nov.  ;^th,  1832.    £xdi. 


WrrNXSS. — ^ATTACHMBNT.-rStBPCBKA. 

An  attachment  will  not  be  granted  against  a 
witness  f^  not  obeying  a  sui»p«&a»  ftnleu 
the  original  subpoena  has  been  shmon  f  or 
if  the  witnem  has  a  reasonable  ground  for 
believing  thaf  be  will  not  be  wanted, 

V,  fFHliams  showed  cause  agnast  a  rale 
obtidned  bj  Knoudes^  wh|r  an  altaduDent 
shoidd  ikot  issue  i^gainst  a  witneBs  of  the  name 
of  Sloman,  for  not  obeying  a  subpoena.  The 
action  in  which  Sloman  was  subpcsnaed  was  an 
action  of  trover  agunst  the  sheriff',  for  the 
value  of  goods  seized  and  sold  by  hj^n,  tmder  a 
Jieri  facias  tssued  against  Jthe  goods  <k  Lloy^l 
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ia  an  actMMi  of  Wa%i$m$rtk  t.  U»ifd.  Ismail 
waD  the  sheriff's  officer  i  but  the  levy  wu  in 
fact  nade  bv  him  and  a  persoft  whom  he  em- 
ployed, of  the  name  of  Luckett.  All,  there- 
fore, that  Sloman  could  prove,  was  equally 
koowQ  by  Luckett.  Luckett  and  Sloman  were 
both  in  attendance  for  several  days  at  West- 
minster Hall,  when  the  trial  was  expected  to 
come  on.  It  is  sworn  that  a  coftversation  look 
place  between  Sloman  and  Mr.  Bell,  the  plidn- 
tiff's  attonmr^  at  Westminster,  in  which  Slo- 
man told  Beu  that  Luckett  levied  the  execu- 
tioD,  and  that  therefore  he  (Sloman)  would 
not  be  wanted,  and  should  go :  that  the  attor- 
sey  said  very  well;  and  tlwt  the  proceeds  of 
the  levy  were  admitted  by  the  attorney  to 
ioioiiBt  to  68/«  and  upwank.  B«l  there  is  a 
fonaal  olMectkm  also :  they  are  not  in  a  condi«> 
tion  to  ask  Cor  an  attendanee»  for  we  swear  that 
the  original  suSpttna  waa  not  shown. 

KmnUett  in  support  of  the  mle. — ^The  pur* 
pose  for  which  we  wanted  Sloman,  was  not  to 
prove  the  levy  or  the  amount.  Sloman  wasi 
ia  fact,  the  defendant.  He  had  been  examined 
before  the  commisaionar  of  baidtrapits,  and  was 
Med,  "  Had  yon  any  notice  that  a  docket 
would  be  struck J"  And  he  anawwed,  "I 
had  before  the  sale."        » 

Bttjfiey,  B. — Sloman  is  not  aware  of  the 
purpose  for  which  you  want  him :  he  thinks 
you  onlv  want  him  to  prove  the  amount  of  the 
proceeds. 

Knifwlei^ — He  must  faffve  been  aware  for 
vhat  we  wanted  him.  The  action  was  for 
seOiag  ffoods  under  a^./n.    Notice  had  been 

G'ren  taat  a  docket  would  be  struck  wanat 
oyd;  but  Sloman  said  he  would  sell  not- 
withstanding. 

^^^syTB.— That  ia  not  notice  of  the  bank* 

niptcy. 

f^'ug^htin,  B.— Have  you  shown  the  original 

iultpcsMaf* 

anawie^, — ^Hie  original  need  not  be  shown 
unless  asked  for. 

^ylejff  B. — When  you  move  for  an  attach- 
ment, you  must  show  the  original. 

Knuwles, — ^Yes:  the  original  rtriif,  but  not 
the  stttfHtna,'  unless  askea  for.  Sloman  ab- 
lated himself,  and  thereby  committed  a  con- 
tempt: he  sent  Luckett  down,  who  did  not 
>u>ow  the  fact  we  wanted  to  prove,  and  the 
•ction  failed  in  <!onseatience  of  his  absence. 

^f^.9f  B.--The  Master  tells  ns  it  is  necea- 
^  to  show  the  origmal  gvhpofna.  There  are 
^e$  Where  the  original  need  not  be  diown  i 
bat  itit  (fifferent  where  a  party  is  to  be  brought 
lato  oontempt^  By  Sloman  and  Luckett  a 
caaTersatkm  is  deposed  to,  and  Bell  ia  dia- 


tinctly  mria^d  that  Luckett  sdsed :  Bell  says 

very  well. 

Rule  discharged. — Rejf  v.  Shnmn,  Nov.  i2d, 
1832.    Excheq.  full  Court. 


*  Q*he  same  point  was  determined  in  the 
Bail  Coufty  King's  Bench,  next  day. 

A  rule  tiis)  im  been  obtained  by  ^kiU^  in 
fufi  Courty  for  an  attachment  agtunst  a  witnesi 
for  not  ebeyintf  a  iuiipa/Ut  isaued  by  the  Crown 
Office  to  attend  the  Middlesex  Sesuona.  6eve* 
nil  MuSfMrnas  had  been  issued  from  (he  Ses- 
tions  without  effect ;  and  then  a  tubposnn  was 


NOTES  OF  THB  WEBK, 


"  DBOPPBD  BILL8    OF  THB  LAST  FABLtA  VltfKT, 
BXFBCntD  TO  BB  BX8UMBD. 

Tbb  approach  of  the  new  Parliament  indueea 
ua  to  notice  the  Bills  relating  to  the  Law* 
or  affecting  the  Members  of  the  Frofeaaion, 
which  were  introduced  in  the  course  of  the 
last  Seaaion,  but  did  not  reach  their  deatif- 
nation.  Theae  bear  the  name  of  Dropped 
Bills,  being  thoae  which  are  not  trithdrMm 
by  their  propoaers,  or  thrown  out  on  a  dU 
vision,  but  have  fuled  by  tiie  tennination  of 
the  Seaaion.  Those  which  we  aelect  are 
expected  to  be  reaumed ;  and  it  may  there* 
fore  be  useful  to  state  the  subjects  of  them« 
in  order  to  prepare  the  several  classes  of  our 
readers,  who  are  intereated  in  the  matteia 
to  whidi  the  Bills  relate. 

The  most  important  are  the  Real  Property 
BiUa,  consisting  of, 

1.  The  Abolition  of  Fines  and  Reooveiiea; 

2.  The  Alteration  of  the  Law  of  Inherit- 
ance; 

3.  Dower; 

4.  Curtesy;  and 

5.  The  Idimtation  of  Real  Actions. 
To  which  is  to  be  added, 

6.  The  Oeneral  Registry. 

The  next  in  professioiul  consequence,  is     * 

7.  The  Bill  for  the  Improvement  of  the 
Court  of  Chancery. 

8.  Next  we  may  rank  the  Compuboxy 
Arbitration  Bill. 

9.  The  Alteration  of  liie  Usury  Laws. 

10.  The  Registration  of  Births. 

11.  The  Law  as  to  Insolvent  Members  at 
Parliament. 

The  less  material  measures,  yet  worthy 
of  notice  in  their  degrees,  are 

12.  The  Statute  of  FVauds  Amendment. 

13.  The  Attestation  of  Instmnents. 


obtuned  out  of  the  King's  Bench,  and  U,  given 
at  the  time  of  service. 

Hu$chimem  showed  cause,  and  dlijeeted  that 
the  original  mbpetM  was  not  shown ;  and  the 
rule  was  thereupon  discharged.  Whether  the 
rille  would  have  been  maintained  on  the  merits 
was  not  discussed:  the  point  is  disputed.— 
Coram  LUtledale,  Nov.  23d,  1832.  K.  B.  F.  C] 
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14.  The  Examination  of  WitnesBes  in 
Equity  in  Ireland. 

1 5 .  The  Regulation  of  Sheriffs*  Expenses. 

16.  The  Law  of  Sewers. 

These  are  legislative  propositions,  which 
have  already  attained  the  maturity  of  elabo- 
rate Bills  —  most  of  which  have  passed 
through  several  stages ;  many  of  them  siu*- 
vived  the  ordeal  of  one  House  of  Parlia- 
ment, and  some  were  suspended  only  on  the 
eve  of  a  third  reading. 

In  our  number  for  the  25th^ August,  we 
gave  a  list  of  the  Parliamentary  Notices  re- 
kiting  to  the  Law  for  the  next  session.  Tlie 
above  catalogue  of  Dropped  Bills,  and  the 
list  of  Notices  (Vol.  IV,  p.  262),  will  put 
our  readers  in  possession  of  the  whole  state 
of  legal  reform,  as  at  present  contemplated. 
In  the  list  of  notices,  the  most  prominent 
are,  the  Courts  of  Chancery  and  Bankruptcy, 
and  the  Punishment  of  Death. 

We  shall  gird  ourselves  to  sustain  the 
combat  of  supporting  or  opposing  such  of 
these  or  other  measures  touching  the  Laws, 
as,  on  mature  consideration,  we  may  deem 
essential  to  the  interests  of  justice  ;  and  we 
invite,  in  addition  to  our  accustomed  and  re- 
gular troops,  a  numerous  and  well-tried  vo- 
lunteer corps,  to  aid  our  exertions  in  the 
common  cause.  Both  divisions  of  our  force 
will  allow  us,  however,  to  temper  their 
valour  with  discretion,  and  entrust  them- 
selves to  the  leadership  of  those  who  have 
peculiar  means  of  intelligence  of  the  opera- 
tions of  the  enemies  of  existing  institutions 
— the  legislative  tinkers,  who  do  much  more 
harm  than  good,  and  "  the  architects" — not 
of  improvement, — ^but  (as  Mr.  Burke  said) 
"  of  ruin." 


ADJOVBKMBNT  OF  THE  COURT  OF  RBVIBW. 

The  business  of  this  Coiu*t  appears  to 
have  been  finished,  llie  Sittings  were  ad- 
journed from  the  15  th  instant  to  the  11th 
of  January. 


ANSWERS  TO  QUERIES. 


Cammon  EafD. 

PROCESS    ACT.-^FROCEEDIKOS    BY   ORIGINAL. 

P.   132. 

In  answer  to 'the  query  of  "  A  Subscriber," 
I  beg  to  inform  him  that  I  consulted  a  barris- 
.ter  at  the  common  law  bar,  relative  to  the  pro- 
ceedings by  original^  and  lui  opinion  was  most 


decidedly  that  the  Uniformity  of  Process  Act 
did  away  with  originals  in  all  personal  actions. 

G.P.P. 


2.alD  at  ^ropertp  anlr  Conbeffxnttng. 

BEQUEST. — INTEREST   ON   LEGACY^  P.  131, 


tt 


Lauful  Interest"  means  5/.  per  cent. 

O'H. 


MORTGAGE. — EQUITY  OF  REDEMPTION.    P.66. 

In  strictness  the  deed  is  not  a  mortra^e,  but 
merely  a  convejrance  for  payment  of  a  debt, 
for  want  of  the  insertion  of  a  prorito  for  re- 
dempiion  ;  it  has  most  nnquestionably  such  an 
equity,  that  on  his  tendering  the  money  to  B.^ 
the  Court  of  Chancery  would  compel  him  to 
execute  a  reconveyance.  In  the  absence  of 
such  arrangement,  B,  could  ^ve  a  good  title 
to  a  purchaser,  who  cannot  require  him  to 
enter  into  covemtnti  for  tiiiet  but  only  the  one 
against  his  own  incumbrances.  £.  M. 


DEVISE. — ENTAIL. — RECOVERY.      P.  135. 

The  recovery  suffered  by  the  tenants  in  tail 
was  a  valid  one,  and  no  necessity  existed  for 
the  concurrence  of  the  trustees.  I  should  mj- 
prehend  that  a  copy  of  the  recovery  could  be 
obtained  on  application  to  the  officer  who  re- 
cordinir  the  Welsh  recovery,  as  it  remains  wth 
him  uiitil  transmitted  to  the  Superior  Court,  m 
provided  by  the  "  Act  for  the  more  effectual 
administration  ofjusticeinEnglandandWales," 
commonly  called  Sir  James  Scarlett's  Act,  sec- 
tion 27.  T.  T.  P. 


JLab^  of  attomcstf. 


ARTICLED   CLERKS. 


I  am  sorry  to  inform  your  correspondent 
"  Student,"  that  he  must  be  articled  d!p  11000,  as 
the  service  must  commence  from  the  date  of 
the  articles,  and  continue  for  the  etitire  period 
therein  specified.  22  0.2,  c.  46,  §  8 ;  2  G. 
2,  c.  23,  6  6.  Your  correspondent  has  no 
means  (if  I  may  use  such  an  expression)  of  set- 
ting the  bones  of  his  disjointed  time ;  but  his 
only  plan  is  to  be  articled  afresh,  and  the  arti- 
cles must  bear  a  new  stamp.  He  mav,  how- 
ever, by  a  proper  application  to  the  Commis- 
sioners, get  one  allowed  him  for  that  on  his 
articles  of  the  10th  Nov.  1830,  which  has  be- 
come spoiled  I  at  least,  I  knew  a  case  wherein 
they  did  so,  not  possessing  half  so  good  a  claim 
on  the  score  or  justice  as  the  case  of  "  Stu- 
denf'  appears  to  have. 

CH. 


Ansvers  to  Queries. — Queries. — Miscellanea. 
^roctto. 
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HOLDING  TO   BAIL. — INTKRKST. 

It  is  noi  necessary,  in  an  aifidavit  to  hold  to 
bail  on  a  promissory  note  payable  on  demand 
with  interest,  to  state  specifically  bow  much  is 
due  for  principal,  and  now  much  for  interest. 
Ilie  words  in  the  affidavit  may  be,  "  that  C.  />. 
is  indebted  to  the  deponent  in  20/.  and  up 
wards  for  principal  and  interest  on  a  certam 
promissory  note/'  &c.  O'H. 


QUERIES. 


E«tD0f9tt0ntr£!ir. 

CERTIFICATE. — RE-ADMISSION. 

yf.  was  articled  to  B.  in  1825,  and  was  ad- 
mitted  in  1830.  He  now  wishes  to  commence 
practice.  Can  A.  be  advised  to  do  so,  not 
having  taken  out  a  certificate  within  a  year 
from  his  admission,  without  beine  first  ad- 
mitted ?  H.  S.  S. 


HOUSE  AGENT. — PRACTISING  AS  ATTORNET. 

A  house  a^ent  delivers  a  bill  charing  (be- 
sides his  poundage  for  upholstery)  a  sum  of 
)0«.  6^.  u>r  drawing  an  agreement  between 
the  party  letting  and  the  party  taking  a  house. 
The  bill  is  objected  to  by  a  friend  ot  the  party 
to  whom  it  is  delivered,  who  tells  the  house 
a^ent  he  has  no  business  to  charge  in  that 
H-ay;  vit.  the  lOt.  6d,  above  mendoned.  The 
house  aeent  lets  lus  first  bill  remain  in  the 
hands  <^his  debtor,  and  delivers  another  bill, 
leaving  out  the  obnoxious  item,  and  less  by 
that  amount.  No  money  has  been  paid  to  the 
house  agent.  Can  the  house  agent  oe  sued  for 
any  penalty,  or  is  he  in  any  way  liable  for 
practising  as  an  attorney,  vnthout  being  quali- 
fied? J.I). 


Eato  of  J^tapntn  anlr  Conhc|?anctnj|. 
trustees'  power  to  lease. 

A  marriage  settlement  contains  a  power  for 
the  trustees,  at  the  request  in  writing  of  the 
bu^iband  and  wife,  to  *'  dispose  of  and  uuign, 
either  by  way  of  absolute  sale,  or  in  ex- 
change" for  other  premises,  the  messuages, 
^o,  settled ;  and  to  lay  out  the  proceeds  of 
«ale,  or  money  received  for  equality  of  ex- 
change, in  the  purchase  of  other  premises  to 
he  settled  upon  the  same  trusts,  oic.  as  are 
thereby  declared,  lliere  is  no  power  to  grant 
leases,  llie  settled  premises  were  let  on  lease, 
which  has  since  expired-    Can  the  power  above 


stated  be  considered  to  imply  a  power  to  lease; 
or  if  not,  will  a  Court  of  Equity  supply  the 
power?  A  Subscriber. 


DEVISE. — FREEHOLD. 

A.  made  his  will  as  follows : — **  I  give  all 
my  property  to  my  brother  John,  and  appoint 
my  friend  A,  executor  hereof,  requesting  him 
to  accept  fifty  pounds  for  the  trouble  he  may 
have."  Si^ed  by  the  testator,-  and  attested 
by  three  witnesses.  The  testator  died,  seised 
of  several  estates  of  inheritance,  nnd  possessed, 
of  several  leasehold  premises.  Will  the  free- 
hold pass  under  the  above  will,  or  will  it  go  to 
his  heir  at  law }        A  Constant  Reader. 


S.aiD  0f  8jinlrliir)i  anUCnutit 

r 

NOTICE. — POSSESSION. 

A.  enters  into  a  written  agreement  with  B. 
to  take  B.*B  house,  as  tenant  from  year  to  year. 
A.  is  to  have  the  privilege  of  ^ving  six  montha 
notice  to  quit,  ending  at  any  quaiter  day.  B. 
tells  A.  to  send  any  thing  he  may  want  w^ith  him 
to  his  (B.'s)  attorney.  B.  disappears,  and  can- 
not be  found :  it  is  supposed  he  is  abroad :  he 
has  no  residence  any  where  in  England  that 
can  be  discovered,  yi,  gives  six  months  notice 
to  quit  at  Christinas  1832,  by  leaving  it  at  the 
chambers  of  the  attorney,  with  his  laundress. 
The  attorney  then  disappears,  and  cannot  be 
found.  1st,  Will  this  notice  be  sufficient  to 
rid  A.  of  the  premises  ?  2d,  How  must  A.  give 
up  possession,  and  the  key  of  the  premises  ? 

C.  li. 


Common  Eafo. 


PREROGATITS. 


A  few  weeks  since  a  warrant  was  taken  out 
by  a  toll-gate  keeper,  against  one  of  his  Majes- 
ty's grooms,  for  non-payment  of  toll  on  pas- 
smg  through  the  toll-gate  whilst  ejeervising  ine 
lting*s  horses : — can  any  of  your  numerous  cor- 
respondents inform  me  what  decision  was 
come  to  by  the  magistrate  who  granted  .the 
warrant ;  or,  if  not  acquainted  therewith,  what 
is  the  law  upon  the  subject  ? 

J.C. 


MISCELLANEA. 


deed   of   settlement    from    STERNE'S 
TRISTRAM    SHANDY. 

[We  abridge  from  the  humorous  notes  to 
Mr.  Crisp's  Conveyancer's  Guide,  the  settle- 
ment maae  on  the  marriage  of  Walter  Shandy. 
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Miseelkttua, 


The  original,  it  is  sjiid^  occupies  niimerous 
skins  of  parchment,  and  this  extract  is  oven 
until  it  shall  be  forwarded  from  Shaodyilall 
to  the  Mausoleam  about  to  be  erected  for 
its  registration.] 

"  ThvtX  the  said  Walter  Shandv,  merchant,  in 
consideration  of  the  said  intended  marriage  to 
be  had,  and  by  God's  blessing  to  be  well  and 
truly  solemniied  and  consummated  ^between 
die  sud  Walter  Shandy  and  Elizabeth  Mollineux 
aforesaid,  and  divers  other  good  and  valuable 
causes  and  considerations  him  thereunto  spe* 
dally  moiving,  doth  grant,  covenant,  eonde- 
Bcend,  consent,  conclude,  bargiun,  and  fully 
agree,  to  and  with  John  Dixon  and  Jamea 
^Riner,  esquires,  the  above  named  trustees, 
&c.  &c.,  to  wit, — ^That  in  case  it  should  here- 
after so  fall  out,  chance,  happen,  or  otherwise 
come  to  pass,  that  the  said  Walter  Shandy, 
merchant,  shall  have  left  off  business  before 
the  time  or  times  that  the  Sfud  Elizabeth  Mol- 
Uneux  shall,  according  to  the  course  of  nature, 
or  otherwise,  have  left  off  bearing  and  bringing 
fortii  children ;  and  that  in  consequence  of  the 
aaid  Walter  Shandy  having  so  left  off  business, 
he  shall,  in  despight,  and  aj^nst  the  free  will, 
consent,  and  good  liking  of  the  said  Elizabeth 
Mollineux,  make  a  departure  from  the  city 
of  London,  in  order  to  retire  to  and  dwell  upon 

his  estate  at  Shandy  HaB,  in  the  county  of , 

or  at  any  other  country-seat,  castle,  hall,  man- 
sion-house, messuage,  or  grange-house,  now 
purchased,  or  hereafter  to  be  purchased,  or 
upon  any  part  or  parcel  thereof: — ^that  then, 
and  as  often  as  the  said  EKzabeth  Mollineux 
shall  happen  to  be  enceinte  with  any  child  or 
cluldren,  severallv  and  lawfully  be^ot,  or  to  be 
begotten,  upon  tne  body  of  the  said  Elizabeth 
Mollineux,  during  her  said  coverture, — ^he,  the 
aaid  Walter  Shandy,  shall,  at  his  own  proper 
costs  and  charges,  and  out  of  his  own  proper 
monies,  upon'  good  and  reasonable  notice, 
which  is  hereby  agreed  to  be  within  six  weeks 
of  her,  the  said  Elizabeth  Mollineux's  ftdl 
reckoning,  or  time  of  supposed  and  computed 
delivery, — ^pay,  or  caose  to  be  paid,  the  sum  of 
120/.  of  good  and  lawful  money  of  Great 
Britain,  to  John  Dixon  and  James  Turner, 
esquires,  or  their  executors,  administrators,  or 
assigns,— Upon  trust  and  confidence,  and  to 
snd  unto  the  use  and  uses,  intents,  ends,  and 
purposes,  following ;  that  is  to  ray,— That  the 
ssod  sum  of  120/.  shall  be  naid  into  the  hands 
of  the  said  Elizabeth  Mollineux,  or  to  be 


otherwise  applied  by  them,  the  said  trustees, 
for  the  well  and  truly  hiring  one  coach,  with 
able  and  suffieieDt  horses,  to  carry  and  convey 
the  bodv  of  the  sfud  Elizabeth  Mollineux,  anil 
the  chila  or  children  which  she  shall  be  then  and 
there  enceinte  and  pregnant  with,  unto  the 
city  of  London ;  and  for  the  furtiier  paying 
and  defraying  of  all  ol^r  incidental  costs, 
charges,  and  expenses  whatsoever,  in  and 
about,  and  for  or  relating  to  her  said  intended 
delivery  and  lying-in,  in  the  said  dty  or  the 
suburbs  thereof.  And  that  the  said  Elizabeth 
Mollineux  shall  and  may,  from  time  to  time, 
and  at  all  such  times  as  are  here  covenanted 
and  a^eed  upon,  paaceably  and  quietly  hire 
the  said  coach  and  horses,  and  have  free  ingress 
egress,  and  regress  throughout  her  journey,  in 
and  from  the  sud  coach,  accormng  to  the 
tenor,  true  intent,  and  meaning  of  these  pre- 
sents, without  any  lee,  suit,  trouble,  disturb- 
ance, molestation,  dischaige,  hindruice,  for- 
feiture,  eviction,  vexation,  inteiruption,  or  in- 
cumbrance whatsoever ;  and  that  it  shall  more- 
over be  lawful  for  the  siiod  Elizabeth  MeUineux, 
from  time  to  time,  and  as  oft  or  often  ai 
she  shall  well  and  truly  be  advanced  in  her  said 
pregnancy,  to  the  time  bafore  stqmkted  and 
agreed  upon,  to  life  and  reside  in  such  place 
or  places,  and  in  such  family  or  fiM^'K"^ 
and  with  such  relations,  friends,  and  other 
persons,  within  the  sidd  city  of  London,  as  she 
at  her  own  will  and  pleasure,  notwithstanding^ 
her  present  coverture,  and  as  if  die  were  a 
feme  sole  and  unmarried,  shall  think  fit." 

The  indenture  then  witnesses  thai  for  car- 
nring  the  contract  into  execution,  Walter 
Shandy  grants,  &c.  the  Manor  of  ^umdy,  its 
appurtenances,  &c. 

"  But  in  order  to  put  a  stop  to  the  practice 
of  any  unfair  play  on  the  part  of  my  naother, 
which  a  marriage  article  ot  this  nature  ao  ma* 
nifestiy  opened  a  door  to,  and  which,  kidecd, 
had  never  been  thou^t  of  at  aD,  but  for  my 
uncle  Toby  Shandy,  a  clause  was  added  in 
security  of  my  father,  which  was  this  :-^'  That 
in  case  my  moth»  should^  at  any  time,  put  my 
ftither  to  the  trouble  and  expense  of  a  London 
journey,  upon  false  cries  and  tokens,  that  for 
every  such  instance,  she  should  forfnt  all  the 
right  and  title  which  the  covenant  gave  her  to 
the  next  turn,  but  to  no  more;  and  so  on, 
taties  quotiee,  in  as  effe<^tual  a  manner,  as  if 
such  a  covenant  between  them  had  not  been 
made.'  *' 


9Pbe  Utqal  il^twvbev^ 


VouV. 
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HORAT. 
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-** 


THE   bTATE  AND    PROSPECTS   OF 
LAW  REFORM. 


Haviko  now  arrived  at  the  close  of  the 
jear,  we  propose  to  consider  the  progress 
which  hii9  been  mode  m  the  cause  of  Lait 
Refbnn  daring  its  evolution;  to  glance  at 
points  to  which,  in  our  opinion,  it  should  in 
fcture  be  directed ;  and  to  state  our  view  of 
the  duties  of  professional  men,  respecting  its 
adTancement.     It  is  our  misfortune,  that 
tbe  plan  of  our  Work  obliges  us  to  attempt 
lSu8  in  so  short  a  compass ;  but  having 
aivajs  the. same  object  constantly  before  us, 
we  trust  our  re|)eated  ^endeavours  to  obtain 
&e  attention  of  the  profession  and  the  pub- 
lic to  our  views,  will  be  as  effectual  as  a 
more  lengthened/  but  single  disseilation. 
'  Consideriiig  the  great  measure  on  the 
Hands  of  the  legislature,  during  the  last  ses- 
sion, we  think  that  it  could  be  hardly  ex- 
pected of  them  to  do  more  than  they  ac- 
toally  performed  in  the  cause  of  Law  Re- 
^brm-;  and .  most  of  the  acts  which  were 
{toed,  were  of  the  kind  which  we  have 
always  .  advocated;  practical  remedies*  for 
Ral  and  admitted  evSa.    Thus  the  defective 
state  of  our  Criminal  Code  had  long  been 
complained  of;  its  evils  had  been  pointed 
<^,  and  it  was  full  time  that  another  sys- 
teta  should  be  tried.    We  hail  therefore  the 
aeriet  of  acts  which  mitigate  its  severity, 
^d  provide  that,   as  a  general '  rule,    no 
dime  unaccompanied  by  violence  ^  shall  be 
pQoiBhed  by  death.    Tlie  state  of  our  law 
i^especting  process,  was  a  mass  of  useless 

KO.  cxvi. 


fiction  and  miscfaievQUs  obscurity,  unre- 
deemed by  any  one  merit :  how  proper  was 
it,  therefore,  to  render  so  important  a  branch 
of  practice,  uniform,  certain,  and  effectual ; 
and  how  ready,  must  every  lawyer  be  to 
facilitate  a  measure  like  the  Uniformity  of 
Process  Act.  The  law  relating  to  Prescrip- 
ti(A  demanded  alteration,  for  similar  rea* 
sons.  It  was  governed  by  no  fixed  rules;, 
it  was  difficult  to  acquire  and  uncertain  to 
act  upon,  and  indefensible  alike  in  theory 
and  practice.  There  could  not  be  a  dissen^ 
tient  voice  to  its  being  ameliorated  in  theso 
respects.  The  same  remark  is  applicable  to 
many  other  minor  alterations  effected  in  the 
last  session  .of  Parliament,  which  we  have 
elsewhere  stated  at  length*.  There  were 
also  several  biUs  brought  in  which  did  not 
pass,  of  the  same  character,  which  we  hope 
to  see  renewed;  measures  which,  if  not 
calculated  to  effect  any  wide  or  sweeping 
benefit,  precisely  answerthepuxposeincended^ 
and  no  other.  This  is  the  plan  of  ReSorm  to 
which  we  are  friendly ;  end  if  it  were  gradu-. 
ally  pursued  for  some  time,  we  have  no 
doubt  that  the  result  would  be  infinitely 
more  fortunate  than  the  sudden  alteration 
of  any  one  part  of  our  juridical  system.  We 
are  afiraid,  hoiyever,  that  we  must  prepare 
for  the  introduction  of  changes  very  dif-* 
ferent  firom  that  which  we  have  ventured  to 
advocate. 

In  the  first  place,  we  understand  that  the 
Lord  Chancellor,  backed  by  the  Common 
■  -    ■  -  ■         — -  - 

•  See  the  series  of  articles  on  the  "  Changes  in 
the  Law,"  in  our  last  and  the  present  VoTum&' 
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Jjblw  Commifl^oa,  is  detennined  to  force  on 
his  measure  respecting  Local  Courts.  We 
know  not  how  it  may  be  modified*  or  what 
shape  it  will  now  assume ;  but  it  must  be 
widely  different  from  the  plan  proposed  by 
the  former  bill,  or  it  gJK^ot  h9^  fo  |)j^t 
the  approbatioi^  l^tfe^^^  Of 

the  public.  This  has  been  made  sumciently 
clear  by  one  of  our  correspondents  ^.  While 
we  say  this,  howeyer«  we  are  by  no  means 
opposed  to  an  alteration  in  the  present  sys- 
tem, which  would  place  at  the  command  of 
the  sutor,  proper  oourts  for  the  recovery  of 
small  debts ;  but  we  think  this  may  be  ob- 
tained by  the  Temodelling  of  the  existing 
local  courts,  and  not  by  the  introduction  of 
a  plan  which  would  alter  the  whole  system 
of  the  administration  of  justice  throughout 
the  kingdom,  and  afibrd  no  proportionate 
benefit. 

We  presume  that  thi^  OenenJ  Registry 
Bill  will  be  again  brought  forward,  and  no 
doubt  with  an  increased  chance  of  success. 


by  the  present  S<dieitOT  Cbneral,  We  have  }^g!6o% 


understand.  We  hope  also  to  see  an  eotfeRt 
alteration  in  the  present  system  of  LegaJ 
Education ;  the  aboUtion  of  the  whole  crew 
of  legal  sinecurists,  and  the  enforcement  of 
real  protection  and  remuneration  to  tibe 
Wjprkmg  pjac^tkmef, 

jpiSi  ro^pssV  to  t^^  fu^dpr  prosecation 
of  bankruptcy  Reform,  tiie  Lord  Chancellor 
intimated  at  the  close  of  the  last  session  of 
Parliament,  that  he  intended  to  effect  an 
altecation  in  the  most  objectionable  part  of 
the  present  system — the  Court  of  Review  ^ 
and  it  would  appear  that  he  has  not  altered 
this  opinion,  from  the  circumstance  that  the 
vacancy  occasioned  on  that  bench,  by  tiie 
death  of  Sir  A.  Pell,  has  not  been  filled  up, 
U  eannol  be  doubted  for  a  moment  that  at 
present  the  Court  is  very  much  under- 
worked, and  that  a  oonsLderable  increase  of 
labour  might  be  given  in  fiumess  to  itsleamed 
Judges*  Indeed,  if  law  reform  be  deaured^ 
there  is  sufficient  for  the  legislature  to  do, 
which  cajOQpt  meet  i^tb  ^  isji^w  of  ob- 


of.  these  quesfionable  projects  will  not  re- 
tard or  prevent  the  prosecution  of  reforms 
jmdoubtedly  beneftciaL  Above  all  others, 
we  axe  surprised  (hs^  &e  l^pmed  cpmmis- 


repeatedly  expressed  our  opiniop  of  this 
measure.  It  ^vild  be  the  last»  not  the 
first,  of  the  series  of  alterations  proposed; 
but  still  there  is  doubtless  nuich  in  its  fiiyour, 
and  if  the  objection  with  reipect  to  the  ex- 
p^hsiveness  ol  the  plan  were  onoe  jgot  over, 
we  think  its  advantages  might  overbidance 
Its  defeats. 

We  trust,  howerer,  tU^  the  fartheraace  iobstinately'shut  their  eara  to  ^^e  howling  ot 


Ai^d  now  ^.  vub  tp  sayc  ^.^w  words  oo 
the  duty  of  Lawyers  with  resppct  to  Law  Re- 
form* We  are  sorry  to  say,  Hiat  we  havs 
often  perceived  a  disincJiTyatign  In  many#  to 
effect  mj  9^1^  U\  ^^  pjresent  ^stem, 
Th^  more  asi^,  and  ill  adaptei}  to  existing 
purposes  the  superstructure  beoon^  the 
more  foiidJj^  do  some  of  us  cliotjgto  it^  Th< 


tlie  stopn  wiihpulv  vluch^  ^  not  allayed^ 
will  briog  destruction  on  them.  They  pro« 
fess  to  see  ^o  blemishea  dr.  defects  in  ao^ 
part  of;  itp  es  it  stands*    Now  wc^  warn  this^ 


/Bionen  for  the  refbnn  ^f  pur  laws  (who  bylpo^don  of  our  professional  brethren  of  th« 


die  bye  should  form  one  body,  and  act  in 
concert)  are  not  directed  to  turn  thdlr  at- 
tention to  the  state  of  our  Statute  Law, 
How  long  are  we  to  be  embarrassed  aud 
perplexed  by  the  retainer  in  our  statute 
bobics  of  hundreds  of  repealed  and  obsolete 
acts?  Why  Jiaye  we  not  a  report  as  to 
^taa,  which  has  i^eea  called  for  at  least  as 
long  88  the  days  of  Lcnrd  Bacon?  Still 
more  beneficial^  but  proba^fy  not  so  prac- 
ticable,  woiddbe  a  similar  labour  witk  re- 
spect to  our  Law  ff^^Koils— a  eommissioxi 
which  should  expunge'  all-  case^  overruled, 
uncertain,  unsatisftifctory,  and  imsbund; 
which  should  reducis  the  plethoric  constito* 
tion  of  our  kw-Hbraned  to  one  kuAdredt^ 
part  of  its  present  bulk,  and  which  Would 
thiis,  without  sny  ijmovatibn,  impose  a 
code  of  laws  which  all*  nught  possefis  and 


^  See  the  three  Letters  of  "A  Borrister/' 
on  tids  subject,  in  our  First  Volume/ 


folly  ofthiq  conduct.  It  is  tfaeix  interest^ 
as  well  aa  their  duty«  to  do  all  m  theit 
pow0r  to  femiedy,  ajl  rc^  de&cjts;  to  f>e  the 
first  to  see  thep^  afod  the  first  to  remov^ 
thi^,  Tii&f  oQiy  can  do  it  ))enellcia1)y» 
Tbq^.pBly  Qsn,  ape  tlie  wiol^  edific^  finom^ 
xim.  We  hop^i  tiJuenefor^  tJ^ti^Q ahalj^ 
se^^no  oppbsitip^  to  Bjxf  beneficial  letona; 
that*  pn  the^  oondngry^  every,  assistfflnft  willt 
be  Csh^eiM^  afforded  tp  )t;  if^  tfiat  i^^ 
qhi^gm  no  eg|cu«#  tp  our  enemiea  &)KPQ^ 
ceediniT  with  YxuexunSm  or.  inuistLca^  and  wtt 
urg^  this  line  o£  condiict  ipore  espyijwy  op^ 
tjie  evQ  Qi[  the  xneeting  at  a  iRefomeictHoQa^t 

n)|oaxiUc,  ^e  lyould  havQ  allq^  WS^  ^ 
^^}9  tit^e  qDmiAQa>elfei5ai-, 


*'  N^  sfbi,  ^a  tpt^  genitvuii  a^  cc^^q;  iaw4P» 


aaMgMiiklfk'JLm  U^  XL 

enANeaft  vn  vhb  law  satjmLsm 

THE  ^iAST  SESSION  OF  PAH^fA- 


Iffl 


W«  alull  QOV  Rcoat. aut.ti^  cl^vaw  wUck 
Ittve  ¥p«|i  mm  i^^t:  tew  V  tbroq^  Afi^ 
of  iMwpft  iipnrtiMWM^  ndiikihi  wore' fiiiaed  ia 
tke  luBt  mmIob  of  iWlameBU 

The  maBk  •QD^Movow  ef  thflie' iitiia  &  ft 
9  W'.  4*  ev  lU,^  ^duebin»  intsoducedliif 
Mr.  fVeshfltel^.  It  i»  eaaeted  b!f' the  6  0L 
4,  c.  Ifi.  (§  95  ao4  9.6,  ti^it  t^e  Lord 
ChaacellQr  mj,  upon  petitiop.,  di)i:^!(*,  wy 
deposijtjpu,^  prpceedifli^  qr  ofih^  mattfsr 
letetwg  W  oo#uaimo9A  9f  l^anloiipt,  to  U 
eateied  al  loeovd  bf-apflOfwrr  peiMm.t^W 
nfpmmd  by  ^ifr  Lord  CbcoioattBi  tor  that 
piurpooe,  or  bgr  b^  0efatf  t  b«t  ti\o  Act 
contains,  no  stiSlcien^  provision,  far  mal^n^ 
mh  deporitiioiw.or  offl^ft  wfen.  ott^%  r^' 
Qg^  tb^xol  ovi<^H«e*.  Aa4  bj*  t]x9^  I  St  9 
W.  4.  o.  *<.,^  13k  a¥«ry  fl^Jb  of  Viwkxupll* 
03|rpao6ociiit^in  te  Cliwdb  oS  J3fiii]inipt(^ 
na^  be  £lad  and  entered' of  meovdv  batno 
proviflion  i^  mode  far  ententig  of*  reeerdf  iijL 
the  Conit,  fiats  prosecuti^  elBew^ete,  and 
the  depoaitioQa  and  |proeee.dihg8  wd^r  9Pf<b 
fi^te^  gr  far  t];^.  proof  thfei^^of.     For  the 

pedien*  the*  tbe  leeordi  of  ail  mMtena  in 
teknrolcy  ihould  be  nndw  tbe  same*  oat* 
tody,  n  i&  enad^  1^^  tile  reoprds  of  idl 
commisaions  of  bafi]brupt;  and  all  proceed- 
ings ^^der  tU^  waei^  q)?^  be  repapj^  jjjtQ 
tbe  Co^  o^.  9^plp;upl;<^^  to  be  tbei:^  kept 
in  »ch  plaioe*.  ^^  \)9^  wob  persoib,  av  tb? 
Jod^sfttbereof  aball  appoint  auek  p«BBe«i 
bein^  f<ir  tbe  praaeni  tbe  peraon^  bev^tofiDte 
i^rpointed  by-ibe  Lord  Chanoelbr  to-  ^ter 
SQcb  proceedings  of  record  ($;  1)f>  Matters 
CDzolkd;  before,  September:  182^  are  to  be 
deamf4  4>  ^  eflfaciii^y,  entered  of  reoord 
iti  2^) ;  aad  a.ef?i«ifipata  o^sapb.efttry  i^  to 
haeetba  aamfteffSBd  a^i^  tteteomiikiaaioa 
had  bf^Bn  isgued  before  September  182fti 
fi  3:)  Any  one  of  tb^Judgea  ottb^  Ooim:^ 
of  Bu|]^i)^cy  m^jr  ord^f  commisaibns  to 

be  ejiijwpd;<4!  iwoicia;  by  Ws,  proij^n  pflte^ 

ft  4.) ;,  aiidi  a]],  fi^tn.  ofc  bv*W»tcy  aM  a*» 

jndioaiieBa..  ^gipcif^mp^tt^^HB^WS^K  wd 
certificatea  of  oonfaxmil9^  abaU  be^aiao)  eon 
tned^ol'ieooid  (f-d;):  and  tbefaeefarihe 
entry  ave  ^tti^^by  $,  9^    Ho.fiat^  iKh^ther 


poaeniM  vath^Ot«rtrorBa&Mu^Ur« 
elaev^se»  it  ta  be  racawred  in  anUepep 
imloM^fiM  e»taiedo£'iiiooid,  (fi«Oi  Bq^ 
feedinga  ia  baidBief  toy  puyojating  lP»  bi 
aaaleA^tb  ti»  aeal  of  tli^  €aafi  waHbb* 
xeoefared  m  endsmoB  <§  9)u  %  ^  lli.  «» 
Lard  Cbajnceller  ia  oMfoneaad:  tar  4ifiaoit 
aertaia  noniaa  alaadtogp  tp  th%  eaftdift  ftf 
the  Seevelary^  of  Bankaoptar  fifiHOwA.  ts:  b» 
oanied  ta  Ae  SMrciaar  aUKMboJite'  fiana 
■oMaftjoii  aooonnf^  a0^iact>iiraaL 


nflWfJB  ilTflllll 


By  »a»W.  4,  0iG9i 

a»'  madn  to  Matvula  ceoryiwtfona 
fpOBvtbeappHoaidoi^  el  tbei  ooiyoaala  pn»» 
perty  to  tlie  puxpoaes.  efr  tbe  eleetrat  ef 


members  to  serve  in  Parliament.     By  $  l» 

thia  i&  declared  ta  be.  uaksMx .  aiuL  «tt 
bonds  or  judgments  given  for  securing  ^e 
payment  oif  such  expenses  shall  be  utterly 
void.  By  §  2,  afi  gMaee  payments  made 
for  tjie  purpose  of  inducmg  any  person  to 
o^eit  bimsett  in  decti^is-  at  a>  faUm-  liiAoi 
areto  be  considered  as  wilAiki'tbe'Aeifc  By 
{r  9;  aK  disposifeiona- of  real  property  fartbe 
puipose  of  satisfying  or  seeimag  aa^aach 
expenses,  are  sIbo  declared  to  be  void. 
J^fA  aH-  votaa  aiat  byeAwtt  aaatmry  tp 
tbia Aot  axe  dacfaredito  ba  waik  B91  %9i 
eoFporatilMa  oftcaas  ec*  othecib  naUig  aiqr 
pajrmentaoonftiajy  to  tiia  Aot,.  aee  ta  iMihe 
good  ^  amovat  orvfdna'  aa.  nqaappliadt 
ia  0^^  to  fruatiata  anp  fiMwkdecit'  eaab» 
oaakaaat^  aoqpentora.  a*a  empoweaad:  te 
bnag.  aedfinai  or  aoits,  in  tbe<  naaaar  aft  Iha 
oorpoaation.  (f  IQ.  hAallgi)  ib  i»  dsafauNii 
that  apy  aaambes  of  a  coipomAiro.wIvkaball 
offend  againat  thia^  Apfk^s^  bft  9^'  ^tm 
mfisdemaanov'  f-$  7)^  ISiise  Aiab  najr  be 
ooasidftred-  Mtfaer  aa.  at  diyhwKbwy  AiBtt.e| 
whatthelaar  iaQii^l|ie8nbjeeb»  tiianjanApl 
istrodaeing  any*  ehange  in;  tiiQ  Im;:  bap 
caaae  it  ib  ivetty>  G)aar  tfauka.ooaq)ea(bipft 
had  no  common  law  ligbb  to^appl^l^oovi 

ppi^t^^  toid^i  fax:  thft  {PCQpa^oi  aasowfr  <>^ 

aatuaa  of  membeik 


»Printed2^M0ttdily  Record,  496. 


4  9l^bft  ^}ti»l»)|ipii  ^  alAfl  be«a.  9A»d« 

is.  tfeor  bia»  rupwiing  iftadlniP%  DnhMai 
b9i  the.  ^  W;  4^  ow  4^  %  ifbifah  ongibaiMai 
die  fanner  Aets*  (^7  €^.  4^  %  Mt  an^kW: 
4,  c.   36),  untif  tbe.  M^  of'Jtao>  1>890; 
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Review:  Jltkineon  on  Marketable  TUhs. 


By  the  7  O.  4,  c.  57.  $  19,  every  con- 
Teyance  and  aawgnment  by  the  provisi- 
onal assignee,  to  the  assignees  ^of  the  in- 
solvent, and  also  a  counterpart  of  every 
such  conveyance  and  assignment,  were  re- 
quired to  be  filed  of  record  in  the  Insolvent 
Debtors'  Court :  but  by  2  W.  4,  §  44,  as- 
signees are  no  longer  required  to  execute 
such  counterpart,  but  in  lieu  thereof  the 
provisional  assignee  shall  execute  every  such 
conveyance  and  assignment  in  duplicate, 
and  one  part  shall  be  filed  of  record  in  the 
said  Court,  and  a  copy  of  such  record  shall 
be  evidence.  By  $  3.  it  is  also  enacted, 
that  the  commissioners  for  the  purposes  of 
the  Insolvent  Act  may  be  appointed  aa  well 
for  London  and  Southwark  and  the  comities 
of  Middlesex  and  Surrey^  as  for  any  other 
parti  of  the  OQuntry. 


REVIEW. 

An  Eeeay  <m  Marketable  Titles.  By  S. 
Atkinson,  Esq.  of  Lincoln's  Inn,  Barris- 
ter at  Law.  Bweet,  and  Stevens  end 
Sons.     1833. 

Wb  should  have  thought  that  Sir  Edward 
Sugden's  work  on  Vendors  and  Purchasers 
would  have  superseded  the  necessity  of  this 
work  of  Mr.  Atkinson,  as  in  fact  it  is  a 
mere  amplification — we  will  not  say  dilu- 
tion—of some  chapters  of  that  popular 
treatise.  The  recent  cases  and  statutes  on 
the  subject,  however,  are  folly  given,  and 
Hie  whole  performance  is  creditable  to  the 
author,  although  we  think,  to  use  a  phrase 
more  generally  appropriated  to  romances, — 
the  interest  is  somewhat  spun  out.  We 
prefer  extracting  a  note  relating  to  the 
right  of  a  Court  of  Equity  to  direct  a  case 
or  an  action  to  a  Court  of  Law,  as  condens- 
ing the  information  supplied  by  the  author, 
more  than  in  the  text. 

"  The  state  of  the  law  on  this  subject  is 
singular :  It  seems  the  Court  has  no  authority 
to  direct  a  case  without  the  consent  of  the 
parties ;  and  if  such  a  case  be  dbected^  neither 
the  Chancellor  (Prebble  v.  Boghurst,  1  Swan. 
320)  nor  the  parties  to  the  suit,  are  bound  by 
the  certificate  which  may  be  returned.  Sharp 
V.  Adoock,  4  Russ.  375.  Though  the  Chancel- 
lor has  no  authority  to  direct  a  case  without 
consent,  for  the  purpose  of  informiiif^  his  con- 
8dence»  he  has  power  to  call  in  the  Judges  to 
give  him^  their  opinion  as  assessors ;  but  what 
they  say  is  merely  opinion  and  advice,  and  no 
way  binding  upon  him.  This  is  well  illustrated 
In  the  case  of  The  Duke  of  Norfolk,  3  Ch.  Ca. 


1.  In  that  case  Lord  Nottingham  caDed  in  to 
his  assistance  the  Lord  Chief  Justice  Pember- 
ton.  Lord  Chief  Justice  North,  and  the  Lord 
Chief  Boron  Montague,  all  of  whom  deliv^ed 
their  opinion  clearly  against  that  of  the  Lord 
Chancellor;  but  he  nevertheless  decided  oa 
his  own  opinion.  The  manner  in  which,  in 
this  most  eloquent  judgment,  his  Lordship  re- 
fers to  this  Doint,  is  very  beautiful : — ^'Aliat 
hath  been  saia  here  at  the  bench  on  both  sides, 
has  been  taken  in  short-hand,  and  made  public. 
I  know  the  counsel  on  both  sides  hath  seen  it, 
or  will  see  and  look  into  it  well ;  and  if  they 
can  give  me  any  reasonable  satisfaction  that  I 
am  in  the  wrong,  I  shall  easily  recede  from  it ; 
but  for  anything  yet  offered,  I  am  of  the  same 
mind  I  was.  ^  to  the  learned  Judges  that 
assisted  me  at  the  hearin^^  the  decree  is  mine, 
and  the  oath  that  decree  u  made  upon  k  mine: 
theirs  is  but  learned  advice  and  opinion.  And 
therefore,  if  they  can  satisfy  my  conscience 
that  they  are  in  tne  right,  and  I  not»  well  and 

food ;  if  not,  I  must  abide  by  that  decree  I 
ave  made  according  to  my  conscience.'  (Ibid. 
39.)  And  again,  on  a  suosequent  day, — '  In 
truth,  I  am  not  in  love  with  my  own  opinion, 
and  I  have  not  taken  all  this  time  to  consider 
of  it,  but  with  very  great  willingness  to  change 
it,  if  it  were  possible.  I  have  as  fair  and  as 
justifiable  an  opportunity  to  follow  my  own 
Inclinations  (if  it  be  lawtul  for  a  Judge  to  say 
he  has  any)  as  I  could  desire ;  for  I  cannot 
concur  with  the  three  Chief  Judges,  and  make 
a  decree  that  would  be  unexc^tionable.  But 
it  is  my  decree^  I  must  be  saved  by  my  ows 
faith,  and  must  not  decree  against  my  aim  con- 
science and  reason*  (Ibid. 470  And  finally, 
after  having,  by  the  most  conclusive  series  of 
arguments,  delivered  with  the  greatest  consi- 
deration, and  at  long  intervals,  satisfied  him- 
self that  the  settlement  which  it  was  the  object 
of  that  suit  to  set  aside,  was  '  good  both  in  kw 
and  equity,'  he  concluded  thus ; — '  If  I  could 
alter  my  opinion,  I  would  not  be  ashamed  to 
retract  it ;  for  I  am  as  other  men  are,  and  have 
my  partialities,  as  other  men  have.  When  all 
this  is  done,  I  am  at  the  bar  desired  to  consi- 
der further  of  this  case.  I  would  do  so,  if  I 
could  justify  it  \  but  expedition  is  as  much  the 
right  of  the  subject  as  justice,  and  I  am  bound 
by  Magna  Charta  "  Nulli  negari,  nuUi  deferre 
Justitiam"  I  have  taken  as  much  pains  and  time 
as  I  could,  to  be  informed.  I  cannot  help  it  if 
wiser  men  than  I  be  of  another  opinion ;  but 
every  man  must  be  saved  by  his  own  faith,  and 
I  must  dischurge  my  own  conscience.  (Ibid. 
52.) 

In  fFukham  v.  fFykham,  18  Ves.  395,  the 
Court  of  Kinij^s  Bench,  in  a  case  sent  for  iti 
opinion,  certified  that  certain  parties  took  an 
estate  in  fee :  the  Court  of  Common  Pleas,  on 
the  same  subject,  certified  that  they  took  no- 
thing :  Lord  Eldon  differed  from  them  both, 
and  decreed  accordingly. 

In  I^nsdowne  v.  Zansdowne,  2  Bligh,  S6, 
Lord  Eldon,  adverting  to  a  statement,  mat  the 
Lord  ChanceUor  of  Ireland,  after  the  return  of 
the  certificate  from  the  Common  Pleas,  re- 
tained an  opinion  contrary  to  that  certificate. 
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but  niMle  a  decree  ftccordiiur  to  it,  from 
deference  to  the  judges  of  the  Common  Pleaa, 
obserres ;  '*  In  that,  tnrely,  there  must  be 
flome  nuBtake;  for,  although  it  is  highly  useful 
in  legal  questions,  to  resort  to  the  assistanee 
of  courts  of  law;  yet  it  must  be  well  known 
by  those  experienced  in  the  practice  of  courts 
of  eauity,  tlutt  they  are  not  bound  to  adopt  the 
opinion  of  the  courts  of  law  to  which  they 
send  for  advice.  It  has  occurred  to]me,"  sua 
his  Lordship,  (adverting,  probably  to  H^pk- 
km  V.  Wykkam^  just  cited ;)  "  to  send  the 
cause  successively  to  the  Court  of  King's 
Bench  and  Common  Pleas ;  and  not  to  adoot 
the  opinion,  (though  highly  to  be  respectea) 
of  either  of  those  (Jourts." 

''The  application  for  the  new  trial  of  an  issue 
Diut  be  made  to  the  ju^e,  by  whom  the  issue 
«u  directed ;  Lord  Lj/ndhuntU  Orders  in 
Ghanceiy,  No.  47-  The  i>arty  applying  for 
new  trial,  must,  on  an  ex  parte  application,  sa- 
tisfy the  judge  that  there  is  reasonable  ground 
for  qnestiomng  the  verdict,  before  he  will  send 
to  the  judge  mo  tried  the  issue,  for  his  notes 
of  the  trial.  Morris  v.  Daviety  3  Russ.  318. 
Where,  on  the  trial  of  an  issue  out  of  Chan- 
cery, it  is  ordered,  that  a  tiiird  partv  should 
be  at  liber^  to  attend  the  trial,  the  coun- 
sel for  such  party  mil  not  be  permitted 
to  odl  witnesses  or  address  the  jury ;  on  the 
principle,  that  if  the  Court  which  decreed  the 
Mne  had  intended  to  allow  lum  this  privilege, 
he  woidd  have  been  made  a  party  to  the  issue. 
If  he  were  allowed  to  address  the  Court,  there 
ippears  to  be  no  reason  why  he  should  not  also 
be  ^owed  to  call  witnesses ;  and  if  so,  then  a 
case  might  be  presented  to  the  Court  wholly 
different  from  that  in  contest  between  the 
plaintiff  and  defendant ;  and  by  consequence, 
a  different  issue  ndsed  from  that  intended  to 
be  raised  by  the  order.  On  this  ground,  such 
"a  party  is  allowed  only  to  cross-examine,  and 
submit  points  of  law. 

'*  The  grounds  on  which  Courts  of  Eauity 
gnnt  new  trials,  essentially  differ  from  those 
on  which  Courts  of  Common  Law  proceed. 
In  Snvage  v.  Carroli,  2  Ball  &  Beat.  445,  on 
a  motion  for  a  new  trial,  on  the  ground  that 
the  verdict  had  not  been  supported  by  evidence, 
lord  Manners  laid  it  down,  that "  to  enable 
the  Court  to  disturb  the  verdict,  it  must  be 
either  contrary  to  the  evidence,  or  given  under 
the  misdirection  of  the  Judge/'  This  is  a  very 
narrow  and  imperfect,  not  to  say  very  errone- 
ous, statement  of  the  grounds  on  which  Courts 
of  Eouity  grant  new  trials.  The  true  ouestion 
'^,  whether  the  Lord  Chancellor,  looKing  to 
aUthe  proceedings,  both  in  eyiity  and  at  Law, 
he  satisfied ;  for  if  he  be  satisfied,  he  will  not 
<iirect  a  new  trial  merely  because  the  Judge 
who  tried  the  issue  miscarried  in  his  direction, 
or  eridence  was  rejected  which  ought  to 
ha?e  been  admitted,  or  vice  versd.  The  lead- 
m  cases  are,  Stace  v.  Mabbot,  2  Ves.  sen.  552 ; 
Altttihewi  V.  fFarner,  4  Ves.  186 ;  O'Ctmnar  v. 
Cwke,  8  Ves.  635 ;  ffurden  of  Si,  PauPs  v. 
Morris,  9  Ves.  145 ;  Pemberton  v.  Pemberton, 
II  Ves.  50;  Jb.  13  Ves.  289;  Hampsan  v. 
Hampsim,  3  Ves.  &  Bea.  41  j  Ex  parte  Kensing- 


ton, Coop.  96 ;  JFhallejf  v.  JFhallev,  3  Bligh» 
I ;  TrimUstown  v.  Lloyd,  1  Bligh,  N.  S.  427; 
Paweli  V.  Sonnet,  ibid,  546 ;  Bumard  v.  Nerotp 
2  Bligh,  N.  S.  215 ;  and  see  the  references  in 
8  Bro.  P.  C.  (Index),  titles  ''Issue"  and 
•*  Trial  (New)." 

Courts  of  common  law  will  not  answer  a 
case  stated  as  a  trust ;  the  question  must  be 
nused  as  on  a  lefral  estate ;  Parsons  v.  Parsons^ 
5  Ves.  581 ;  Bailetf  v.  Morris,  4  Ves.  793; 
nor  will  they  answer  a  case  on  a  limitation  of 
money ;  but  it  may  be  stated  as  a  limitation  of 
a  term  of  years.  Doe  v.  Brabant,  4  T.  R.  710; 
nor  will  they  answer  speeulative  or  hypothetic 
cal  questions ;  the  case  must  state  an  actual 
conveyance,  that  will  raise  the  question.  Bliss, 
V.  Collins^  1  Jac.  &  W.  427  s  and  this,  says 
Lord  Eldon,  is  included  in  the  usual  direc- 
tion in  the  order,  that  all  facts  necessary  to 
bring  the  matter  into  question  are  to  be 
stated.  (Ibid),  The  case  ought  properly  to  be 
signed  by  counsel  on  both  sides ;  but  if  the 
counsel  on  either  side  will  not  sign  it,  the 
course  is,  that  they  are  understood  to  waive 
tiie  benefit  of  it  (Ibid). 


SELECTIONS 

FROM  CORRESPONDENCE. 

No.  XV. 


Wb  have  been  prevented  for  some  time  imak 
continuing  our  selections  of  the  numerous  let- 
ters with  which  we  are  favored.  A  short  inter- 
val of  leisure  enables  us  to  review  some  of  our 
stores.  We  beg  it  to  be  understood,  that  we 
cannot  hold  ourselves  responsible  for  all  the 
statements  and  remarks  of  our  correspondents, 
although  we  occasionally  undertake  to  modify 
their  lucubrations.  Our  columns,  under  certain 
strict  regulations,  are  open  to  all.  "Each 
party  must  have  equal  audience."  Justice 
must  be  done. 

We  should,  of  course,  prefer  to  occupy  the 
attention  of  our  readers,  by  the  most  important 
matters ;  yet  it  is  a  duty  which  we  cheerfully 
perform,  whenever  we  can  be  useful,  to  pro- 
mote improvements  of  comparatively  an  inug«» 
nificant  extent. 


ARTICLSD  CLBRKB. 


To  (he  Editor  of  the  Legal  Observer. 

Sir, 
I  was  not  a  little  surprised  on  the  perusal  of 
a  letter  some  time  ago  firom  an  articled  cleik^ 
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at  tlM  apparent  waot  of  tympathp,  not  to  say 
cantte^/,  t)idt  «iil)6tat3  between  the  soHi'itOr 
Mtl  the  clefk  tn  the  oasce  to  which  he  aUiid<6l. 
ft  danhdt  he  supposed  that  up  differa*ee 
'should  he  Hiade  hetwees  tiie  articled  ckrk> 
and  one  w^o  is  compensated  for  his  s^mo^ ; 
or  that  a  youth  of  good  education  aheuld  he 
Yna'de  the  inei-e  automaton  of  lum  uboer  whom 
\it  is  ^t&dy  W. 

'*hitX  a  suracicnt  feA  of  the  day  should  be 
l4)pfo}>li1ated  for  the  performance  of  the  "  ^^ 
£c6  duties/'  there  can  he  no  question  %  for 
Wkhotrt  p^actice,  theory  would  be  "  found 
Wali^jng  -,  \)tLi  at  the  same  time,  U  <eems  te 
lA)e.  i)ibt  sfich  arrangement  must  be  left  en- 
tifew  tOl!h6  Solicitor  himself. 

Aithdi)^h  1h  an  office  iransocfing  tt  Yery 
£)c(;eUc'nt  busfnefts,  Ik  is  not  deemed  neceaaary 
T6t  me.  dr  the  other  articled  derk^  lo  8ttena 
^Y^  oaiW  'more  than  seven  hours  at  the  most| 
QnlefiS  business  presses ;  the  erenings  of  eoune 
hAiig  deVoted  exclusively  to  reading. 

tt  'ftiilst  b^  admitted » that  the  lalHHr  of  cofiy- 
hltf  ik  lii^hly  necessary^  and  in  moderation  uot 
to  u6'  o1)jecled  to ;  but  when  required  ia  large 
quantities,  it  defeats  its  ^pm  end.  We  must 
bear  in  mind,  that  "fame  b  the  spur,  the 
ciear  ^spirit  tioth  rslBe;'*  TOtt  It  Would  he  very 
difficult  to  persuade  a  youth  fresh  from  Homer, 
that  copying  biUs  m  Chancery,  and  other 
things  equaUv  lengthy,  from  day  to  day,  was 
the  surt)  roadf  tb  the  Woolsack. 

It  may  be  said  to  depend  upon  the  manner 
in  whicn  the  clefk  tondticts  himself  while 
under  articles,  whether  he  make  his  ''  labor 
ipie  volupiaSf'^  or  not ;  but  it  may  be  found 
cosy^MCikt  to  wvu  li  Oo|i]4lig  «lMk  In  the  ner- 
soa  of  the  articled.  A.  F.  O. 


<lNniilrebdy  been  taken  up  by  Mine  c^yMff  Mv 
respondents,  whose  commvnicationB  you  bv- 
fi^rted  in  yinir  foriner  nulnb^Kre,  that  the  Lstw 
Society  would  have  promulga«ed,  of  M  aH  ev«Ma 
Tecoramended  ^M  adot>1li^n  «f  H  fule  to  tfait 
eSfecL  A  PmvctiTroKtttt. 


n  ik$  £tk4&r  ^  ikt  Ltgd  Oh&trtf^r, 

On, 

Htfviagfpeii  the  kttet*  of  yote  cori'CBfwid* 
enL  an  articled  clerk,  full  consideration,  and 
\iftMtxk  Kt  hlft  temarks  in  a  general  point  of 
Ustits  K^iMa  tipff^Kt  fo  tee  his  coitiplaint  is  by 
BO  means  well*fouHded|  hecanee^  takmg  iuto 
consideration  the  age,  the  temptations  to 
t^Mth  youth  b  exposed  Wh^n  unrestramed,  and 
the  i^uable  time  they  would  lose  in  quaKmng 
themselves  to  becooie  effideut  metebein  or  Che 
profession  at  the  end  of  their  derk^p^  by  da- 
f(HSl}|t«VtlitWOh<ytktslti^e  eveiiingto  otherand 
uMt  ag<Da*i€  avt)«ailtNls,-Mk6«e  att  of  thein-- 
selves  qiute  suffioient  to  shew  the  indulgeiice 
in  nine  ihstances  out  of  ten  would  prove  most 
|NM1liti«^0  to  "AfM  di^s  t)f  l^tsons.  tJpon  a 
general  principle,  however,  I  c^iTMlHly  tliMl 
those  persons  who  are  of  more  mature  age,  I 
mean  managing  clerkav  or  such  as  are  em- 
ployed in  a  more  ostensible  manner,  ought  not 
to  [>e  required  lo  attend  ofice  after  seven 
o'clock ;  and  as  many  there  are,  who  do  not 
dine  wlil  Ibiri  tir  p«kapi  ftft,  \\ii^  dkftuld 
not  be  required  to  return  again  that  evetting, 
•t  least  during  the  long  hm^mdH  9  and  \  was  m 
liopa^  &4ui  tfte  niaaH€r  ia  whfek  tha  aulJRict 


coa^uMi  99  ^ofiUsmma  in  ooubt. 

¥h  t'he  JS^Aior  (ff  the  Legal  Oherver. 

Sir,  . 
li  has  often  been  ftalter  of  tayrite  to 
me,  that  solicitors  hate  not  taken  steps  t^ 
resume  their  profesiionai  OMtnite  in  the 
Courts.  Gowns  are  etin  wttm  by  pfufetcnrs, 
andbyowbrethianill  Irehaid;  bnft  tfa^  only 
occaMOB  on  whidi  aa  iBngfish  aittmn^  a^ 
pears  in  professional  eostumak  la  on  his  md^ 
mission  in  the  Court  of  GommonPleBS,  and  then 
a  wretched  substiliite  lor  a  gown  is  let  to  him« 
for  a  consideratioti,  hf  the  usher.  A  bench  is 
set  apart  for  attomm  ahd  aoKcHors  inlhodif* 
ferent  Courts ;  but  n>r  tho  watt  of  kn  outward 
and  yisible  sign  of  those  entttM  to  liie  nae  of 
it»  it  is  more  firsquantly  than  odiermo  oecn* 
pied  by  siraligers  and  timeJdlkrs^to  Oie  greaa 
mconvenienee  of  nratoMonersi  A  distinction 
ako  should  be  tfmde  betyreen  the  real  and  tho 
pretended  attoMiey  and  solicitor^  There  ore 
enough  of  diire|mtable  practitiou<ail  on  tlie 
rolls,  but  there  are  f a^  more  who  SMume  and 
demde  the  eharacter  of  |irofouional  nien» 
without  a  title  to  iti  I  think  a  gowii  would,  in 
some  degree,  operate  as  a  cUre  for  tins  evil. 
Should  you  tlunk  the  subject  worth  Inser^w 
in  your  jouliial>  it  maiy  mduce  some  eoire- 
spondent  to  take  fxp  the  liirthttr  conaidentiQii 
of  the  mtlerw  WiianbH. 


PBETBNDSD  ATT0RNBY8. 

To  the  JSlMtor  ^  ike  Legal  Obeerver. 

Sit, 
Tottf  correspondent  **  Vimoit,'*  (Whose  let* 
ter  you  InaeHed  some  time  ajTo^)  is  entided  to 
the  thanks  Of  the  pro(\usion  wt  his  exposure  of 
^t  nuisance  whieh  te  ^YAywhere  shewihg  itsdf , 
of  unqoaBfled  peftHms  ^rforming  the  t^spon* 
siMe  duties  of  the  refrida^  practitioner,  pro- 
duchig  tken^y  a  thrfe«old  injury ;  viz.,  fraud 
ufion  (he  latter^  loss  and  mjury  to  the  cre- 
dulous employer,  and  dlsei^emt  mran  the  pro- 
iistsioii  generally.  To  thfe  litt  of  the  "  ielf- 
creajted,''  giveft  bv  yout  eOrresfiottilnit,  I  take 
leaf  e  to  add  anot&er  class  bt  peMoti^.  It  was 
hot  rdeently  that  I  detetftdd  aa  iintante  of  a 
city  law  ^tdttoner  hating  {yfefiared  a  deed  of  eo- 
prirtOiftrship  and  an  annuity  b(^d>  wf^ich,  in  the 
cdnrie  of  praetie^,  wei%  subteitled  fet  my  fai* 
speotiont  the  f (>haer  had  beea  i^ft  taialtestod, 
aad  this  led  to  the  dtftecdoft ;  I  ftatamlly  iek 
indigftant^  ttid  in  prosecuting  my  inei^rieS, 
obtam^  possession  of  th»  t^  and  feeeipt  fat 
the  charge ;  here  \A  7^tf  cuAniiiglf  evaded  th» 
adaissioH  of  d«Mdii|r>  1^  atf^dMly  dm^t^ 


SekctknufrSM  Cim^okiekce.^Di^putid  DedskHs. 


ish 


j^fi^^nMtii^  Mf,  ittet  the  rate  of  e^lecSi 
jpiencc  per  fdid.  I  threatened,  and  had  po- 
(itifcly  determined  to  report  the  whole  case  to 
IheLaw Society;  but  an  old  friend  interposed  as 
luppliiittt.  The  principals  in  this  ca^e  liad  no 
idea  that  the  law  fetationer  Was  trnfjualilied; 
kt  on  t&e  cofttruty,  took  It  for  ^nted  that  it 
tru  his  business  to  do  ''  law  wrinn^/'  bs  they 
termed  if  andwct^  greatly  stirpiised  to  find 
hm  m  mattct-  ttalW  stood  s  f  Strongly  sna- 
MctfheMi  bbrs  16  bi  Aore  nre^treni  than  the 


a  diiffleient  htitef^et  of  instances  id  indace  me^ 
Far  as  my  limited  means  of  judging  extend^ 
acquit  the  Commissioners  of  the  imputation 


(SMtfiCA'tRD  COKtfiYANCBRflf. 

tfottveytlitt^^  firy  common  &w,  belonged  io 
Icrivenen  or  tiotanea-^eople  introduced  into 
Britab  by  the  Romans,  Tne  practice  of  con- 
tejing  lands  to  uses,  became  g;eneral  in  the 
tfagik  of  Edward  III.  llie  idea  of  a  use,  and 
the  rules  by  wMeh  it  was  fint  regulated,  are 
liofr  genesnuly  admitted  to  hare  t>e^  borrowed 
from  the  Cmt  I^w. .  Ulse^  Wer^  devisable, 
ttongh  lands  at  th^  tinie  ti^ere  not. 

Ancient  records  prove  the  existience  of  no- 
taries tinder  die  S^ons,  tfC  the  incorporation 
of  Liacoln'i  Inn,  i^t  the  badsinfir  of  the  statutes 
of  Uses  andPratfd^  sua  finalty,at  the  recbg- 
idtion  of  th^  Hs^nf  by  Statute:  knd  some  of 
the  honor  of  t!i»  ulO'bailctidil  of  Uses  may  be 
attributiMi  to  ihdSi;  'Mere  ^^  It  school  or 
^Hege  of  ttotai^e^  among  the  Romans,  go- 
verned by  a  superior  officer ;  hone  were  ad-i 
tutted  but  such  as  wete  of  good  fame,  skilful 
b  the  laws,  abd  in  speaking  and  writing ;  and 
that  was  determined  oy  the  opinion  of  the  col^ 
1^  of  TabelHbns.  The  Tabelliohs  were  em- 
ploy^ abont  the  i^eements  and  bargains  of 
private  persons.  The  Scribse  were  appointed 
tb  (£ress  and  form  the  acts  and  judicial  prb« 
eeedings  of  the  higher  judges.  ^ 

Thescriveaers  had  formerly  iii  England  ex- 
pire chartered  rights  vH  some  towns,  Lon- 
<bn  and  Newcastle,  wt  itifitahce ;  but  which  are 
now  lost  bv  non-nsage.  The  attorneys,  tSU 
Witiyii  the  last  century;  did  not  grasp  at  so 
much ;  the^  confined  theif  practice  to  suits  iat 
Jsw,  which  whs  their  proper  business.  See  tlie 
ilatiita  froitt  Ewdafd  I.  j  but  as  members,  of 
the  grtot  law  corporation;  conveyancing  Has 
been  h^d  to  hetShg  tfrddtotiOIy  (q:  their 
bosmesa.  A;  B.  C^ 


As  an  anonymoud  commuhication  in  such  4 
case  as  this  is  of  ho  value^  I  subscribe  mv 
name ;  but  in  strict  confidence  that  you  wifl 
tM>t  publish  it  . 

Ydmrs,  v^  obediently^  D< 


COMMISSIONERa   OV   STAMPS* 

Mr.  Editor,  .      . 

Inrefefcncfe  to  aii  ^itract  in  6  L.  0. 138^ 
from  Mr.  Coventry's  decent  work ;  t  beg  to 
«iy,  tifefct  I  have  not  found  "  the  Commis- 
nottsti  of  Stamps  invariatny  insist  oh  the 
Mghest  duty  the  case  will  admit,"  when  I 


tJLWttnS  in  PAllLUMlfNT. 

tb  iii  EdUdr  qf  tU  Legal  Obtervaf. 

Sir, 
IVill  yoQ  allow  me  to  correct  aa  error,  inUf 
w)^eh  you  have  fallea,  in  .your  last  number^ 
when  you  atate  Mr.  Romilly  waa  returned  for' 
Bridport  I  whereas;  thai  gentlemaa  was  oni^ 
of  the.  auccessful  eandidatea  for  Ludlow,  in 

Heiefordshire. 

As  your  publication  is  justly  esteemed  for 
thegeneral  veracity,  of  its  statements,  I  haver 
deemed  it  advisable  to  trouble  you  with  thia 
note ;  as  I  should  be  extremely  sorry  tosee  it 
lose  a  charaiCter  it  has  hitherto  so  well  me^ 

rited.  A  CONSERYATIVB. 

[Mn  ^ohtt  Ilom%  is  retmned  for  BrtdpoKi 
Mr.  E.  Romilly  for&mdlow.-^ED.] 


DISPUTED  DECISIONS. 


A  •«' 


A  coBKKsi^di^DWt;  •*  Sltidib^its;'  hi  the  last 
number,  p,  142,  ha^^put  down  among  the  Du- 
puied  DecUtons,  a  cas^  of  Simpion*s  Rtil,  which 
appeared  in  a  former  number^  aiad  which  de- 
cided that  an  affidavit  of  iustlncatipn  was  |iad» 
bccaul^  it  nierjelj  .^allc^ed  that  the  bwl  were 
"  possessed"  of  f^  certain  sum,  &c.,  instead  of 
that  they  were  "  v^orth"  that  sum  :^  and  says 
*•  that  the  decision  appears  contrary  to  the 
mle  pp^hat  au^ett,  wiiich  eipreauy  atatea 
that  each  .pf  &«.b;al  Ahall  swear  that  he  it 
'possessed'  of  property,  Ac*'  Stu'diosns  has 
evidently  not  looked  into  thte  point ,«  if  he  had^ 
he  would  hav:0  /ouna  that  tlfere  #as  no  rttle 
requiring  b^tt  to  swear  thai  they  ate  '^poe- 
seawd"  oif  property;  &c-  By  a  Jule  af  T,  T. 
1  W.  4.  It.  5,  it  was  ordered, "  thid  if  the  no- 
tice  of  b«dl  should  be  accompanied  by  an  affi- 
davit, fU?cording  J^o  th^  form  thereto  luhjohied^ 
and  t$e  plainUff  excepted  to  sUch  bail,  he 
should,  if  such  bwl.  wew  allowed,  pay  the 
costs  of  justification."  This  mle  was  not  ob- 
ligatory, but  optional,  and  might  be  adopted 
or  uQt,  aa  parties  chose.  .The  word  "  pos- 
sessed," in  the  form  of  affidavit,  appears  to 
have  been  used  inadvertently;  for  the  word 
**  worth"  was  always  used  before.  Sec  Sie^ 
vens't  bail,  \  Chit,  Rep.  306,  note  (a).     But 

all  doubt  wa^  rcmovwl  by.  the  late  rule  of 

bave'riqii^'^  Tn  6^"nion  at  the  Stamp  Ofece,  [Hilary,  2  W.  4.  r^.  ^ %f « J^-^^i^^^^^ 

On  the  contrary.  1  have  known  the  lowest  [ordered  that  ':  ^davits  «^  Jf  ^^^^^Xl 

dtttj  the  case  woiild  admit,  to  be  officiallyibe  deemed  insufficient,  P^^  *^f  J^^*'^^ 


^ase  woiild  admit,  to  be  officiallyibe  deemed  insufficient,  Y^^^%f^ 
«itfln8tWtt6irtpi4sehted  there,  ii] each  person  justifying^  is  worth  the  am 
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required  by  U^e  practice  of  the  Courts,  over 
and  above  what  will  pay  his  just  debts,"  &c. 

Ab  to  the  other  point  mentioned  by  Studio- 
Bus,  relative  to  the  notice  of  ball,  the  slightest 
consideration  vrA\,  I  think,  convince  him  that 
the  Court  decided  rip^ht  in  the  case  of  WardU 
^fiit,  and  that  they  could  have  come  to  no  other 
decision.  The  rule  is  correctly  stated  by 
StudiosuB ;  what  is  the  object  ana  meanin^j^  of 
it  ?  It  is  tlmt  the  bail  should  give  a  correct 
account  of  their  places  of  residence  during'  the 
tehole  period  of  siw  month*.  Does  a  man,  who 
swears  that  he  has  resided  within  the  last  six 
months  at  a  particular  place,  comply  with  the 
tenris  of  the  rule  ?  Certainly  not ;  for  it  is 
consistent  with  his  affidavit  that  ho  hod  lived 
at  that  place  for  a  single  day  only,  and  during 
the  rest  of  the  six  months  he  gives  no  account 
of  hknself.  If  the  bail  had  gone  on  to  say, 
**  and  at  no  other  place,"  showing-  that  that 
was  his  only  place  of  residence  during  the  six 
months,  it  might  possibly  have  been  sufficient. 
But  affidavits  are  always  taken  most  strongly 
agiunsf  the  party  making  them  ;  and  sweanng 
to  the  letter  is  not  sufficient,  if  it  does  not 
meet  the  spirit  of  the  rule« 

PRACTIOUS. 


SUPERIOR  COURTS, 


lEUrlU  Court 

FlUrUBULBNT  OONTETANCB. 

A  trustee  conveys  the  trust  eetate  to  a  collu- 
sive purchaser,  after  a  bill  was  filed  against 
him  to  account  ,*  the  purchaser  mortgages 
the  estate  for  a  valuaole  consideration,  pen- 
dente lite.  Decreed,  thai  the  mortgagees 
do  reeonvey  the  estate,  for  the  benefit  of 
those  interested  under  the  will, 

A  bill  was  filed  by  the  devisees  and  others 
Interested  under  a  will,  affainst  the  trustees 
appointed  therein  for  the  administration  of  the 
testator's  estate.  A  supplementary  bill  was 
afterwardB  filed  by  the  same  plaintiffs  against 
William  Horace  Kepple,  Joshua  Mayhew,  and 
Vniliam  Bankes,  charging  Kepple  with  having, 
by  fraud  and  collusion  with  Cox,  the  defend- 
ant in  the  original  suit,  obtained  conveyance 
of  certMu  estates  situated  in  Hampshire,  de- 
vised to  theplaintifrs;  and  claiming  agafaistthe 
other  defendants,  to  whom  these  estates  were 
mortgaged  for  a  valuable  consideration,  that 
such  mort^es  should  be  declared  void,  and 
the  estate  m  question  reconveycd  to  Uie  plain- 
tifis. 

The  two  causes  coming  on  to  be  heard  at 
the  same  time,  it  appeared  by  the  evidence  on 
the  part  of  the  pbuntiffs,  that  in  June  1830, 
shortly  after  the  filing  of  the  original  bill,  a 
plan  was  concerted  for  a  mock  sale,  from  Cox 
to  Kepple,  of  the  trust  property ;  upon  which 
money  was  to  be  subsequently  raised  by  way  of 


mortgage.  In  pursuance  of 'diU  srKflnw  imik 
veyances  of  the  testator's  estate  were  executed 
by  Cox  to  Kepple,  and  sums  of  125/.  and  4Q0L 
were  subsequently  raised  by  Kepple  by  way  of 
mortgage,  on  the  security  of  this  property^ 
from  tne  defendants  Mayhew  and  Bankes. 
Cox  afterwards  absconded  to  Calais,  and  Kep- 
ple to  New  York. 

The  principal  allegations  in  the  bill,  as  ta 
the  fraudulent  jiature  of  these  transactions, 
were  admitted  by  the  defendant  Cox  in  his 
answer ;  but  Kepple,  who  appeared  to  be  out 
of  the  jurisdiction  of  the  Court,  insisted,  in  his 
ans>ver,  that  he  was  a  bond  fide  purchaser. 

Mr.  Spence  and  Mr.  Goodeve,  on  the  part  of 
the  plfuntiffi9»  insisted  that  the  fraud  was  clearly 
proved  by  the  evidence  against  the  defendant 
kepple  s  and  that  with  respect  ta  the  other  de- 
fendants, as  the  pendency  of  the  suit  was,  by  the 
settled  doctrine  of  the  Court,  sufficient  notice 
to  a  purchaser,  those  defendants  (the  mortga- 
gees) were  clearly  liable  to  the  plaintils. 
They  contended,  therefore,  that  the  estates 
thus  fraudulently  mortgaged,  pending  a  suit  in 
that  Court,  must  be  reconveyed. 

Mr.  Kindersly,  for  the  defendant  Kepple, 
contended  that  the  evidence  of  Camplin,  the 
brother-in-law  of  Kepple,  which  was  the  evi< 
dence  chiefly  relied  upon  to  prove  the  fraud 
with  which  Kepple  was  chargea,  was  unworthy 
of  credit,  inasmuch  as  it  was  tunted  by  the 
avowal  of  the  witness  that  he  was  cognizant  of, 
and  a  participator  in,  the  alledged  fraud.  With 
respect  to  tne  liability  of  Kepple,  on  the 
grounds  of  his  having  become  a  purchaser, 
pending  the  suit  against  Cox,  he  relied  upon 
an  agreement  between  Cox  and  Kepple  for  the 
purchase  in  question,  which  was  dated  on  the 
4th  of  April,  18^,  the  suit  not  having  been 
commenced  until  the  1st  of  May,  1830. 

fThere  was  evidence  on  the  part  of  the  plain- 
tiffs to  shew  that  this  agreement  had  been 
fraudulently  concocted  subsequently  to  the  in- 
stitution or  the  suit ;  and  that  measures  had 
been  taken  to  procure  a  stamp,  of  which  the 
water-mark  might  not  lead  to  the  detection  of 
the  instrument  bavins^  been  antedated.] 

Mr.  Pemberton  ana  Mr.  Bichersteth,  for  the 
defendants  Bankes  and  Mayhew,  contended, 
that  under  all  the  circumstances  of  tlus  case, 
the  doctrine  by  which  that  Court  held  an  inno- 
cent purchaser  oi'  mortgagee  to  be  liable,  if 
the  purchase  or  mortgage  were  made  pending 
a  smt,  did  not  apply  to  tneir  clients. 

The  counsel  for  Cox  abstained  from  ad- 
dressing any  observations  to  the  Court,  as  his 
client's  answer  admitted  all  the  fraud  with 
which  he  was  charged  in  the  bill. 

The  Master  of  the  Rolls, --The  fiacts  of  this 
case  admit  of  no  doubt  whatever.  The  -evi- 
dence of  Camplin  is  confirmed  by  every  cir- 
cumstance of  the  case.  Kepple,  Uierefore, 
must  reeonvey  all  such  interest  as  he  possesses 
in  this  property,  and  must  pay  the  costs  of  die 
suit.  With  regard  to  the  other  two  defend- 
ants, Mr.  Mayhew  and  Mr.  Bankes,  the  ques- 
tion as  it  respects  them  depends  upon  the  rule 
of  lis  pendens  in  this  Court — a  rule  which  hfis 
often  been  questioned,  but  never  overtymed. 
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4t»»Tide  nMch  may  work  harddilp  in  par« 

ticolar  cases,  but  which,  upon  the  whole,  may 
be  considered  as  very  beneficial  to  the  public. 
Looking  to  the  nature  of  this  suit,  and  to  the 
frame  of  the  bill,  I  am  of  opinion  that  the 
alienation  of  Cox,  pending  the  suit,  cannot 
work  any  prejudice  to  the  phiintiffs ;  and  not 
only  can  that  alienation  work  no  prejudice  to 
the  plaintiffs,  but  I  am  of  opinion  that  they 
cannot  be  prejudiced  by  any  intermediate 
alienation.  Not  only  can  Kepple  take  no  ad- 
vantage by  an  alienation  pending'  ike  iuii,  but 
no  person  claiming  under  Kepple  can  take 
any  such  advantage.  If  the  rule  of  Us  pen- 
dent were  to  be  restricted  to  the  alienor,  and 
not  to  be  extended  to  all  claiming  under  the 
alienation,  its  efficacy  would,  in  every  instance, 
be  defeated.  It  is  no  doubt  a  very  great  bard- 
ship  upon  Mr.  M ayhew  and  Mr.  Bankes ;  and 
•((ainst  these  defendants,  therefore,  the  Court 
will  give  no  costs. — Robertson  and  others  v. 
Cog  and  others,  Westminster,  Michaelmas 
Term,  1832.     M.  R. 


C*IABILITY  OF  TRU8TKB8. 

An  auctioneer  appointed  hy  agreement  be- 
tween alt  parties  to  n  trust,  to  assist  in  the 
execution  thereof,  and  having  from  the 
time  of  such  appointment  become  the  only 
active  party  in  it,  charges  in  his  account 
commission  upon  the  sale  0/ the  property, 
and  other  expence  incurred  by  him  as  the 
auctioneer:  Held,  that  the  charges  were 
proper. 

The  plaintiff  conveyed,  in  1821,  his  estate 
to  two  persons,  upon  trust  to  sell  for  the  pay- 
meat  of  debts.  In  1824,  an  auctioneer  was 
called  in  to  assist  the  trustees,  in  pursuance  of 
tt  agreement  between  them  and  the  pluntiff, 
and  from  that  time  the  auctioneer  became  the 
active  party  in  the  execution  of  the  trust,  the 
origioal  trustees  taking  no  part  in  it  farther 
tham  the  formal  execution  of  conve3rance8, 
the  legal  estate  having  been  vested  in  them. 
The  plaintiff  filed  his  bill  for  an  account, 
amongst  other  things,  against  them,  and  joined 
the  auctioneer  as  a  partv  defendant.  The 
only  question  that  arose  m  the  cause  to  be 
noticed  now  is,  whether  the  auctioneer,  having 
acted  in  the  capacity  of  trustee,  or  as  agent  or 
attistant  to  trustees,  could  charge  for  lus  com- 
mission, and  such  other  costs  as  auctioneers 
anialljr  charge  on  account  of  business  trans- 
acted m  the  execution  of  a  trust. 

The  counsel  for  the  pluntiff  contended,  that 
the  office  of  a  trustee  was  purely  gratuitous, 
and  was  looked  on  with  so  much  jealousy  and 
rigour  by  this  Court,  that  a  solicitor  would  not 
be  allowed  to  charge  for  professional  business 
dooe  by  him  in  the  capacity  of  a  trustee.  A 
person  appointed  a  trustee  might  renounce  the 
office,  but  was  not  to  make  profit  of  it. 

The  counsel  for  the  defendants  urged,  that 
the  auctioneer  in  this  case  was  called  in  to 
assist  in  the  management  and  sale  of  the  pro- 


pertv,  by  amemoit  between  the  dther  4e» 
fenoants  and  the  plaintiff.  Taking  it  even 
that  this  auctioneer  acted  as  trustee,  still  they 
submitted  that  if  his  commission  and  other 
charges  made  by  him  upon  the  sale  of  the  pro- 
perty were  not  allowed,  the  liabilities  and  our- 
thens  of  trustees  would  be  so  onerous,  that  no 
one  in  his  senses  would  undertake  the  office  of 
executor  or  trustee. 

The  Master  of  the  Rolls  was  of  opinion  that» 
without  at  all  infrin^ng  bn  the  general  prin- 
ciple  laid  down  by  this  Court  m  regard  to 
trustees,  the  charges  made  in  this  case  for 
commission,  &c.  were  properly  made. — Ovey 
V.  Hoggart  and  others,  Westminster,  Michael- 
mas  Term,  1832.    M.  R. 


WILL. — SPECIFIC  LEOACT. 

A  testator  makes  a  bequest  of  long  annuities 
which  then  stood  in  his  name,  but  which  k0 
afterwards  exckanget  for  another  descrip- 
tion of  annuities,  and  confirms  by  a  codicil 
the  specific  legacies  given  by  his  mil: 
Held,  that  the  bequest  failed,  as  the  long 
annuities  did  not  eaist  at  the  time  of  tes- 
tator* s  death,  and  there  was  no  misdescrip^ 
tion  qfthe  legacy. 

The  question  in  this  case  arose  upon  th« 
construction  of  a  will,  by  which  the  testator 
bec^ueathed,  among  other  specific  legacies  to 
different  persons,  50/.  long  annuities  to  hia 
widow.  The  testator  was,  at  the  time  of  mak- 
ing his  will,  in  possession  of  long  annuities 
exceeding  that  amount;  but  he  subsequently 
exchanged  the  long  annuities  for  an  equal 
amount  of  new  annuities,  receiving  a  bonus. 
In  a  codicil  added  to  his  wiO,  after  this  trana- 
action,  he  confirmed  all  the  specific  legacies 
given  by  his  will.  The  question  now  was,  whe- 
ther  an  equal  amount  of  the  new  annuities 
passed  to  the  widow  by  virtue  of  the  bequest  of 
long  annuities  ? 

iTie  Master  of  the  Rolls,  after  hearing 
counsel  on  both  sides,  said,  that  where 
there  was  a  misdescription  of  a  specific  le- 
gacy, this  Court  would  relieve  the  legatee, 
and  effectuate  the  clear  mtention  of  the  testa- 
tor. It  H-as  true  that  a  codicil,  confirmiiu^  the 
dispositions  of  a  will,  operated  as  a  republica- 
tion of  that  will;  and  that  the  will  might  be 
read  as  of  the  date  of  the  codicil.  But  the  fal- 
lacy  of  applying  these  principles  in  aid  of  the- 
present  case,  consisted  m  supposing  that  there 
was  a  misdescription  of  the  specific  legacy. 
There  was  no  misdescription ;  the  specific  gift 
was  correctly  described  in  the  will  as  50/.  long 
annuities ;  and  as  these  annuities  did  not  ex-- 
ist  in  specie  at  the  death  of  the  testator^  the 
Court  was  bound  to  pronounce  that  this  part 
of  his  propcrtv  was  undisposed  of. — Battison 
v.  Battison,  Westminster,  Michaehnaa  Term» 
1832,  M.  R. 


ISS 


iSiipmor  €Myfk :  KiOg'^f  SeOdi  Phitice  Court. 


titnfi*d  9mt|i  prxcttct  ditirt. 


JUDGMEKT  AGAINST  TUt  CA8UAL  BJECTOR. 

TftvJO  t&mt  elapse  hfter  ihe  service  of  a  de- 
chraihH  ih  efectmeni,  the  Court  wiU  not 
fr'rttht  a  ri(le  jhrJudgMeiit  against  the  ctt^ 
ttud  Rector  tfn  that  ^ertHce,  in  Mir  third 
'terM, 

Erie  moved  for  judgment  against  tlie  casual 
Rector.  Ttie  declaration  was  served  in  tfae 
vacation  of  Hilary  Term,  and  required  an  ap- 
pearance iii  Easter  Term.  That  term  and  Tri- 
nity Term  liad  both  elapsed  without  mj  appli- 
cation being  made  for  judgment  agamst  the 
casual  ejector. 

Littledale,  J. — If  you  only  allow  one  term  to 


drfihing  hei"  sixt^  days  •  and;  thwefcfre,  Hbs' 
plaintiff  was  at  liberty  to  prosecute  her. 

Littiedale,  J. — ^It  appears  to  me,  that  tliip 
clause  imder  which  the  sixty  days  arc  al- 
lowed to  the  prisoner,  docs  not  render  it  ne- 
cessary for  her  tb  claim  those  dltys ;  but  tlic 
Court  is  to  allow  them  to  her.  She  must, 
therefore,  be  prepared  with  her  schedule  In 
sixty  days  from  this  time.  The  defendant  must 
be  remanded  for  sixty  days  to  the  custody  from 
ifdiieh  she  has  now  been  Drought. 

Prisoner  remanded. — Pierc9  t.  ^^bvIAm, 
Nov.  lOthi  1832.  K.  B.  P.  C. 


go  by,  after  the  service,  I  can  grant  the  rule  § 
ut  if  you  permit  two  terms  to  elapse,  I  can't 
grant  it.  It  is  contrary  to  the  practice  of  diis 
Court. 

Rule  reused.— Z>otf  v.  Roe,  Nov.  10th,  1832. 
K.  B.  P.  C. 


ATTOltNST.— JUDOKS'  CBAKBSR8. 

tlnieu  thm  i$  a  cause  in  Courts  an  applictt' 
tim  cannot  be  made  at  chalnbers  against  an 
attorney, 

Jdiller  made  an  application  to  the  Court,  re- 
quiring tfh  attorney  to  pay  over  t  sum  of  money, 
#hfch,  it  was  alleged,  he  detiuned  impropmy 
Vti  hid  jtossesslon. 

Littiedaie.  J.  Suggested,  that  the  application 
fi&iglrt  have  been  miSie  by  summonses  at  cham- 
htm,  iUi>  ies^  expensive  method  of  proceeding. 

The  Master  stated,  that  ad  no  cause  appeared 
h)  he  in  Court,  an  application  could  not  be 
ffiade  a^nsi  an  Attorney  at  a  judge's  cham* 
bers. 

Littledale,  J.  permitted  the  applicatiou  to  be 
itM^:^E^  parte  James,  Nov.  10th.  1832. 
K.  B.  I*.  C. 


BAXti.'--EXLIAaB  8T  PLAIKTIfF. 


phisovsR. — ^Lords'  act.^-contbmpt. 

ffltere  a  pHsofier,  brought  up  under  the  com- 
pukftrp  clauses  of  the  Lords*  Act,  is  not 
prepund  Mh  her  schedule,  and  she  re- 
Jitgips  io  einim  her  sixtp  days,  the  Cdur$  1$ 
hbmldto  Mow  thein  to  her, 

^\k  deficndant  in  this  case  was  brought  up 
bdbrH  the  Cotfrt;  under  the  compulsory 
daufeff  of  the  Lords'  Act,  the  32  Geo.  ^,  c.  28, 
ut:  Hie  itistance  of  the  plaintiff,  for  the  purpbse 

of  (feompelling  h*r  to  assign   her   property.    ^^ , , 

When  she  appeared,  she  was  not  prepared  with  I  in  a  better  situation ;  because,  by  it,  the  remedy 
tor  schedule.    She  was  asked,  whether  she  I  of  the  plaintiff  airainst   the   d^eodaot  wss 


A  mere  honoratf  obligation  on  the  part  eft 
plaintiff  not  to  press  a  defendant  fur  pof- 
ment  of  debt  and  costs,  is  not  such  a^  ia- 
dulgence  to  him  as  wiU  release  his  bail. 

^  a  plaintiff,  by  an  agreement  with  the  ie- 
fondant,  quiekens  his  remedy  against  him/ 
the  bail  are  not  thereby  release£ 

^  Piatt  shewed  cause  against  a  rule  for  set- 
ting aside  a  judgment  on  a  sci^  fa.  against  bail. 
The  grounds  on  wMch  the  rule  was  obtained 
were  two ;  first,  that  the  plaintiff  had  gfiven 
time  to  the  defendant  {  ana  secondly,  that  the 
bail  had  not  been  summoned,  and  had  not  re- 
ceived any  notice  of  the  proceedings  by  sclfs. 
i^ainst  them.  No,tice  of  trial  was  given  for 
the  sittings  in  last  Hilary  Term.  The  defend- 
uit's  attomeiy,  before  trials  called  on  the  plain- 
tiff, and  offered,  on  the  part  of  his  client,  to 
give  a  cognovit  for  the  amount  of  debt  and 
costs.  The  offer  was  accepted,  and  the  cogno^ 
vit  given.  The  defendant  afterwar<te  reguesf^d, 
that  the  plaintiff  would  give  him  time  to  pajr 
the  debt  and  costs.  The  plaintiff  told  the  de* 
fendant  he  '*  might  rely  on  his  honor."  These 
are  the  facts.  Tlie  pnndple  on  which  bail  aie 
held  to  be  releasea,  in  .consequence  of  &e 
plaintiff  dealing  with  the  defendantii  is,  that  the 
plaintiff  having  entered  into  an  agreement 
with  the  defendantii  he  has  thteeby  pbeedthe 
bail  in  a  worse  situation  than  they  would  other- 
wise be.  But  firsts  there  has  betel  no  indul- 
gence granted  here ;  for  Uie  mere  honorary 
vague  answer  of  the  phuntiff  to  the  defendant's 
reauest  for  time,  cannot  be  considered  as  aa 
indulgence  to  him.  Secondly,  bv  taking  the 
cognovit f  the  bail  have  been  puicea  in  no  i^one 
situation.  The  trial  was  to  have  taken  pbu^e  at 
the  sittiiurs  in  Hilary  Term.  The  fi.fa.,  there- 
fore, could  not  have,  been  made  retuiliable  un- 
til Easter  Term.  The  bail  were,  therefore, 
placed  in  no  worse  a  dtuation  by  the  plaintiff 
accepting  the  co^ovit ;  but,  on  the  eontrarr, 


daimed  h^  sixty  dava,  for  the  purpose  of  pre- 
psning  it.  She  said  she  \^ould  not  claim  her 
alitty  days ;  and  that,-  rather  than  ass^  her 
property  for  the  benefit  of  tiie  plaintm,  she 
would  be  transported. 


Piatt,  on  thepait  of  the  plaintiff,  contended,    now. 


that  the  defendant  was  in  contempt,  by  not 


quickened.  Then  as  to  the  objection  that  the 
bail  had  not  been  summoned  or  served  with  no- 
tice fi  a  Judge's  order  has  been  made  empower- 
ing the  plamtiffto  sign  judgment  on  ttitsei.fi.. 
It  18,  therefore,  too  ute  to  take  that  objectiDn 


Folleti  contend^^  that  die  jlaintiff  iauit,  on^ 
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M  Wi*  tthctiiiiiteiiifecfs,  be  conrfdertd*s  hftting 
jjir^  Hmt  h>  *e  defendant,  and  therefore,  that 
tk  l<afl  wei*e  helwsed. 

fc*r/^rf/f,'J.— Thfe  -pljAitlff^as  iiotbotind  at 
tfibytlifeiBBhstvef!-  he  gave  td  Ae  defendatit's  re- 
quest for  time  tQ  pay  the  debt  and  costs ;  aiid 
fcr^rt  iH*  tWld  hot  be  eorisidered  as  granting 

j^m^H  iibt  pikxc^  the  bdi  in  a^^orse  situa- 
M,  bM  hlllh^  fh  a  hfetter  ttttt,  than  that  hi 
vbich  ttrtjr  V?hti!d  hav*  bwh  if  no  C6gn<mt  had 
beeta  talb^A.  A%  tO  the  want  of  ftotice  to  Ae 
ta<tfllii8  tt-^n^dding  by  »ci,  ftt,  agafnrt  thetn, 
iMlJMg^^s^der  for  signing  judgment  has 
bteJifDMe,  1/rh  ^cannot  now  inqah-e  into  the 
jiiftriimef  Of  the  ntotiee.  If  the  hail  intended 
b  tvail  theti^selvei  of  that  o/bJect!oA,  tiiey 
Aodd  hare  applied  to  set  aside  that  ordei'.  flie 
Fole  lAuSt  thei-efore  be  discharged. 

Hide  dischak'ged  — ^Lnd^f(w>(  ^.  IMoetl. 
Not.  «th,  1832.  K.B.P.G. 


AMaABSADOB.*— PEIVILBOB. 

ptMhfifd  M  fo  Aiv  pmon,  ti  dtfiig  noi 
jfbfyft  Mat  ftH  hU  s^Hffy  ttre  p^tUeged 
}iU0,  Hb  ^  to  mttbU  the  shei-iff  to  appljf  to 
•m  Wftdt  d  ft.  fa.  iig^ed  agiinlit  them :  and 
h  tieiiy  td^  of  privilege  must  be  tAade  out 
to  the  Mi^cHdn  of  ate  €ouH,  or  eUe  they 
«rtft  Mt  WA-J^e  eithff'  on  behalf  'of  the 
ihmflA-  thpei^m  ptibiieged, 
Quety^^-titj^ffT^flH  h  chof-Ut&  Who  merrty 
hjmtt^  itt  A  ithdpel  whe^e  a  f&reigh 
mhmhHdwr  MhOi  dMne  tetfslce,  ik  p¥U 
mUifed  hi  b^ng  ^e  teHjtht  ^  on  OM- 

IrheA  M^nttUm  ik  id  he  inaie  fifr  tettet 
of  itidutge9ttei  it  9u^  t9  be  \kade  UfUh- 
Mr/  dA^. 

Fdkit  sbotrod  <muik  B!f;*inBt  a  nde  obtained 
by  /Mr  m  «  ibriacr  day,  caHiiig  bn  the  plain- 
«fii  lo  shoit  nmre  i^y  the  fmX  of  fieri  faciae 
imiM  in  Ais  csMlfle  against  the  goods  of  the 
^cfebdiDt  should  not  be  quashed)  on  the 
givand  tfiat  the  defendant  is  a  printe^ed 
pM'rta  T&is  i^p^fidblioii  i«  miide  on  be! 
of  die  bbcHff:  and  the  affidavit  of  tiie  sheriffs 
officCT  stasesf  thm  after  he  had  reeeited  the 
yM  Ht  Afon^  that  the  defendant's  natte  was 
ift  the  liM  nf  f  ilfilei^d  persona  retnrhed  by 
fte  SecretAiy  of  8tate  and  pHt  np  in  the 
iMtPt  nlKte :  IhiA  nd  indtonity  hod  been 
IP^n:  that  ^  deftndoht  is  not  a  trader: 
tbUheli  ymi  Itrie  AttaeMk  td  th«  Bavarian 
euMf  t  ^f;t  lie  BRjts  air  chorister  hr  the 
BofiHan  ettipd,  emd  is  in  tke  suite  df  the 
^^fM  aitibnwdbr:  and  in  ihe  Hst  of 
persons  in  the  fiavMn  cSmhifesy^  sent  to  the 
wMin  18tol*id  auftexed  toeretoithe  tiexdt 
of  ike  dtfendult  ii  speciftfed. 

The  liAdaviM  fi   answer   rtate  thof   the 
defendant  is  not  a  Bavarian  shl^eely.Aar  a 


tffttiv^  of  Bavarik,  but  of  fVance :  Hiat  he  canlke 
here  in  1814 :  that  he  has  been  a  public  sing« 
ef  and  a  teadier  of  mUsic :  that  he  composes 
and  sells  music,  antl  the  name  of  Signor 
Begres  is  put  to  his  compositions :  that  he 
is  not  a  domestic  servant^*  nor  is  he  described 
is  doing  any  domestic  service.  The  Bavarian 
chapel  IS  in  Warwick  Street^  QoMen  Squorev 
ahd  ts  not  in  the  house  of  the  Bavarian 
minister,  nnr  sttached  to  it :  the  ambassador 
HVes  at  No.  4^  Qiieen  Ann  Street. 

JHott.'^Mj  affidavit  states  that  he  is  in  the 
habit  ef  pertorming  as  chori8ter>  and  performed 
the  Snnnay  before. 

Foileit. — The  Bavarian  minister  knows  no^ 
thing  abfyothimt  and  refuses  to  give  any  infor^i 
maiion  about  him.  There  te  no  pretence  for 
the  aheriff  to  colne  here  to  have  this  writ 
quashed^  The  defendant  is  not  withhi  the 
statute.  The  7  Anne  e.  12,  s.  3,  enacts,  *'  that 
all  writs  and  processes  against  tiie  pei^n  or 
goods  of  ah  ambassador  or  other  public 
minister,  of  a  forei^  prince  o^  state;  or 
1^  doMMHie  gervant  of  such  aibbassftdor  or 
public  minister^  shall  be  ntteriv  null  and 
void.''  In  the  first  ploee  the  defenoant  is  not  a 
domestic  servant;  and  secondly,  if  he  were,  the 
statute  does  hot  extend  to  protect  idl  persons, 
even  domestic  servants,  Wimout  showin?  what 
thieu- duties  are,  and  WhAt  the  ambassador  has 
to  do  with  them.  After  the  passinjr  of  the 
statute  of  Queen  Anne,  persons  residmg  here 
got  themselves  put  down  in  the  list  of  person* 
to  be  protected:  most  of  them  were  Attached 
to  the  Bavarian  ambassador^  who  made  (i 
profit  by  it. 

[B&ifleit,  B.  h)  ^ofr.— Yon  tnuM  not 
only  be  pririleged,  but  privileged  as  to  th^ 
goods.  Hottr^X^\] — ^If  a  person  is  biMi 
fide  attached  to  an  embassy  and  receives  fi 
sabffyihe  hiay  be  protected  though  he  does  n'OI 
IM  in  the  house,  as  was  decioed  in  Etiditli\ 
V.  Higge,  2  Stra.  797 ;  that  was  the  ease  of  a 
se^i«tarv  tb  en  ambassador  i  but  it  was  there 
sworni  that  the  nature  of  his  employment  r^ 
quired  his  attendance  at  the  hon^:  ahd  in 
/^idmrif  V.  Aheret,  V\tt,  200,  it  ^viA  e^c- 
pressly  held,  that  there  mu^  be  some  acttial 
service  at  the  house :  here  there  Is  no  serriel^ 
whatever  at  the  honse,  nor  does  thfi  defendant 
reside  there  i  whatever  service  there  is,  is  at 
the  chlipel.  So  in  Seacomb  v.  Bmrinep,  I 
Wils.  20,  it  WAS  held,  that  a  ^hlfpli<in  tb  d 
resident  ambassador  vms  notprotetted;  becatlse 
it  was  not  shown  that  he  did  any  duty  iil  the 
house.  In  TXgM  v.  Bath,  3  Burr,  147^* 
tfe^ttsd  attendance  and  actnd  service  dt  the* 
ambassador's  honse  were  expressly  sworli 
to:  and  Lord  Mantfieid  held,  that  though 
every  partieukor  act  of  service  need  not  bi^ 
8{»eeified  in  the  affidavit  yet  actual  bond  fide 
service  must  be  pro^d'.  The  affidavits  her^ 
do  dot  show  a  ho/nd  fide  service,  ahd  the  lac% 

of  the  uAme  being  In  tlie  lisi  hi  the  sheriff's 
ofiiee^  is  no  reason  fbr  the  sherMT  not  retnrninjg 
the  tvrit  if  it  cim  be  shown  that  the  appoint- 
naent  Is  dbt  bond  ftde^  but  AeVely  ccdourable : 
a»iii  Dehfallt  v.  Ptmeti  3  Campb.  4?|  v^et^e 
ii^idiaetfon  dgilnst  A  sheriff  for  a  false  rettt^- 
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ai  futlia  botM  to  %  wilt  of /f.  /a,.  Lord  EUen^ 
borough  held,  that  though  the  name  of  the 
person  agunst  wlom  the  writ  issued  was  in 
the  list  of  persons  stuck  up  in  the  sheriff^s 
office,  intimating  that  she  was  a  domestic  ser- 
vant of  the  Hessian  minister,  and  had  a  written 
appointment  as  housekeeper,  the  sheriff  was 
hound  to  ascertain  whether  she  was  really  a 
aervant ;  and  that  if  she  was  not,  the  appoint- 
ment and  notice  were  mere  nullities.    Novello 
V.  TougoQti,  1  B.  and  0.  554,  is  an  authority 
against  the  application:  it  was  there  held,  that 
where  the  servant  of  an  ambassador  did  not 
reside  in  his  ma8ter*B  house,  but  rented  and 
lived  in  another,  part  of  which  he  let  in  lodg- 
ings, his  goods  in  that  house,  npt  being  neces* 
sary  for  the  convenience  of  the  ambassador, 
were  liable  to  be  distnuned  for  poor  rates. 
That  case  is  consistent  with  all  the  auUiorities. 
But  a  servant  is  not  protected  if  he  trades : 
Signor  Begrez   has   been   here   since  1814, 
teaching  music  and  selling  music :  and  it  is 
not  shown  that  the  defendant  has  no  goods 
liable  to  be  taken  but  what  are  necessary  for 
the  convenience  of  the  ambassador. 

[Bayley^  B. — ^Do  you  find  any  instance 
of  the  sheriff  being  exonerated^  from  return- 
ing the  writ?  —  Yes— Where  defendant  has 
been  arrested,  hut  not  in  a  case  like  this.] 

Hotif  in  support  of  the  rule. — All  cases 
must  be  decided,  with  reference  to  the  prin- 
ciple and  policy  of  the  statute  of  Anne.  It  is 
a  part  of  our  national  law.  In  Naoeih  and 
Toogvod,  it  was  admitted  to  extend  to  all  do- 
mestic servants. 

{Bayley,  B.-— It  is  not  stated,  that  the  de- 
fendant is  a  servant  of  the  Bavarian  minister, 
and  emploved  by  him  in  the  chapel.]  The 
sheriff  finds  the  name  of  Begrez  in  the  list  of 

griyileged  persons.  How  can  it  be  said  that 
e  is  bound  to  make  enauiries  ?  If  the  sheriff 
were  to  proceed^  he  might  subject  himself  to 
an  action. 

[Gurney,  B.— The  act  does  protect  ai/ goods. 
The  sheriff*  now  comes,  and  says,  that  he  has 
not  taken  the  goods,  because  the  defendant  is 
servant  to  an  ambassador.  You  don't  say  he 
is  not  a  trader.  All  you  say  is,  you  have  made 
inquiries,  and  believe  he  is  no  trader. 

bayley,  B. — ^There  must  be  many  people  in 
the  habit  of  attending  the  chapel,  wno  could 
say  whether  they  have  seen  the  oefendant  tiiiere. 
You  only  say  he  officiated  last  Sunday.] 

Holi. — If  he  was  a  chorister  in  1828,  it  is 
sufficient  for  me.  The  ambassador  and  the 
Secretary  of  State  certify  that  he  is  exempt  as 
chorister.  The  sheriff  *is  not  bound  to  make 
enquiries  whether  he  is  so,  and  how  often  he 
has  officiated.  The  statute  certainly  says, 
that  no  merchant  or  trader  shall  take  advan- 
tage of  the  act ;  but  the  sheriff  enquired,  and 
was  told  he  was  not  a  trader.  Mr.  Begrez  is 
at  this  time  attached  to  the  embassy.  The 
first  point,  therefore,  is  made  out,  thai  the  de- 
fendant is  a  chorister  in  actual  service.  More 
strictness  may  be  required  where  the  party 
himself  applies,  than  where  the  sheriff  applies. 
The  distinction  is  important.  Collusion  is  not 
imputed.    Secondly,  it  is  said  to  be  a  qualified 


proviso  in  the  act  I  that  the  descrlpdon  of  the 
goods  is  not  shewn ;  that  we  might  have  levied 
on  other  goods,  and  left  sufficient  for  the  ser- 
vice  of  defendant  as  chorister ;  but  no  distinc* 
tion  has  ever  been  made  between  the  goods  and 
the  person. 

Bayley,  B. — We  are  all  of  opinion  oa  the 
first  point.    You  apply  for  indulgence,  foryoa 
are  bound  to  make  a  return.    The  writ  is  di- 
rected to  the  sheriff;  and  the  strict  rule  of  law 
is,  that  he  ought  to  make  a  return  when  called 
on.    He  has  nedected  to  do  so.    The  sheriff 
may  ask  for  indulgence  to  quash  the  writ  and 
supersede  any  liability,  and  stay  proceedings  is 
limine^    And  if  he  shows  sufficient  to  satisfy 
the  Court  they  ought  to  do  so,  no  doubt  they 
would  I  but  if  there  is  not  sufficient,  the  sheriff 
must  make  his  return.    Why  does  the  sheriff 
ask  to  have  the  writ  quashed?   The  statute 
speaks  of  ambassadors  and  domestic  servants: 
but  the  name  must  also  be  in  a  list  in  the  she- 
riff's  office,  to  make  the  sheriff  answerable. 
That  comes  in  by  wav  of  proviso,  where  it  ap- 
pears the  sheriff  would  do  wrong  in  executin|^ 
the  writ ;  that  is,  as  to  the  ambassadors  and  do- 
mestic   servants;    but    he  must  satisfy  the 
Court  that  the  defendant  is  a  domestic  servant. 
It  is  not  necessarv  he  should  live  in  the  house. 
But.it  is  not  made  out  that  he  is  part  of  the 
suite  of  the  Bavarian  minister,    I  don't  allude 
now  to  the  privilege  of  person,  as  distinguished 
from  goods.    We  don't  enter  into  that.    Lord 
Palmerston,  in  June,  1821,  puts  the  defendant's 
name  in  the  list:  that  only  ascert^ns  that  Be- 

grez  was  ac  that  time  a  domestic  servant  of  the 
avarian  Minister ;  whether  he  remuned  so 
at  1832  is  another  question,  and  must  be  ascer- 
tained by  other  means.  The  sheriff  who  applies 
in  this  extraordinary  wav,  ought  to  satisty  us 
that  he  reaUy  is  attached  to  the  Bavarian  em- 
bassy, and  not  raise  a  mere  inference.  The 
affidavits  are  meagre  in  the  extreme.  He  has 
not  asked  the  servants  of  the  Bavarian  nunis- 
ter,  nor  persons  attending  the  chapeL  He 
says  that  Begrez  is  bond  fide  attached  to  the 
Bavarian  embassy;  but  nolkow  attached:  he 
may  have  been  attached,  and  yet  not  so  as  to 
prevent  an  officer  from  executmg  process. 

ytiughan,  B. — A  writ  of  execution  comes 
into  the  hands  of  the  sheriff  on  the  15th  of 
June.     He  applies  here,  on  the  ground  of 
process  being  directed  against  a  domestic  ser- 
vant of  an  ambassador,  whose  goods  are  aboat 
to  be  distruned :  he  desires  in  fact  to  be  ab- 
solved from  returning  all  process  of  this  na- 
ture,   llie  statute  of  Anne  may  be  considered 
as  declaratory  of  tjaie  law  of  nations,  rather 
than  as  enacting  any  new  law.    The  sheriff 
having  been  ruled  on  the  2d  day  of  November 
to  return  the  writ,  he  does  nothing  tUl  the 
I2th,  and  then  he  makes  this  application.    He 
ought  to  have  applied  earlier.    The  only  ser- 
vice the  sheriff  sp<»ks  to,  is  on  tho  4th  (two 
days  after  the  rule  was  obtained),  when  he 
says  he  believes  he  officiated.   The  question  is, 
whether  we  are  to  interfere.    He  is  bound  to 
satisfy  us,  so  as  to  leave  no  doiibt  that  the 
defendant  is  a  servant^  and  that  the  application 
ia  made  Am^/(^. 


Notm  o/the  Week, — Amnem  to  Qgeriee, 
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BulUnit  B.-^It  is  not  necessaiy  for  iw  to 
decide  whether  a  chorister  is  protected.  I 
have  a  strong  opinion  that  he  is.  The  word 
''  domestic"  on^ht  not,  as  in  the  case  in  Bur- 
rowB,  to  be  confined,  but  extended.  If  it  is  a 
dispel  attached  to  the  embassy,  and  it  was 
brought  home,  I  should  think  he  ought  to  be 
protected.  No  credit  or  reliance  can  be 
placed  on  the  list ;  for  I  find  there  the  name 
of  anerson  who  is  a  clerk  in  the  long  room  at 
the  Custom  House.  He  holds  incompatible 
offices;  he  has  one  duty  to  perform  to  the 
ambaatador,  and  another  to  the  public. 

(rirnwy,  B. — This  rule  must  be  discharged. 

Rule  discharged,  with  costs. — Fisher  and 
mother  v.  Begrez,  Nov.  22d,  1832.    Ezch. 


"H^« 


NOTES  OP  THE  WEEK, 


uw  cLasa,  xiKG*a  collbob.  —  diotribu- 

tlOV  or  PBIZBB. 

Arthe  coochisian  of  Frofeflaor  Ptok'a  Coune 
on  the  Practice  of  Conveyancing,  the  prizes 
were  distributed,  as  follows : — 

To  Mr.  John  Lethbridge  Cowland,  for 
the  best  essay  on  the  Republication  of  De- 
vises of  Real  Estate  by  Codicil ;— to  Mr. 
John  Court  Burford,  for  the  highest  exami- 
nation in  the  senior  class; — and  to  Mr. 
Richard  Gill,  ditto,  junior  class. 

Certificates  of  high  rank  in  examination 
were  also  given,  in  the  senior  class,  to  Mr. 
Edward  Hugh  Edwards,  Mr.  J.  L,  Cow- 
jand,  and  Mr.  H.  Money  Wainwright ;  and 
m  the  junior  class,  to  Mr.  Thomas  Simons 
Watson,  Mr.  James  Lane,  and  Mr.  Josiah 
Wiijcmson. 

"Hie  Professor  expressed  Wmfielf  highly 
gratified  with  the  result  of  the  examina- 
tioQs,  and  also  attributed  great  merit  to  the 
Assays  of  Mr.  William  Speed,  Mr.  Thomas 
Avison,  Mr.  Edward  Haiper,  and  Mr.  John 
(heat. 


Hub  document  will  shew  that  in  no  part  of 
the  Law  is  reform  ao  much  needed  as  in 
the  administration  of  Criminal  Justice,  es- 
pecially at  the  Hulks  and  in  the  Penal  Co- 
lonies. 


SimirOS  IN  CHAKCEBT. 

These  Sittings  will  be  resumed  on  the 
9th  of  January,  on  which  day  Petitions 
will  be  heard,  and  on  the  10th  the  Seal 
before  Term  will  be  held  at  Lincoln's  Inn, 
before  the  Lord  Chancellor  and  Vice  Chan- 
cellor. 

The  Master  of  the  Rolls  will  not  eit  till 
Friday  the  11th  of  January,  being  the  first 
day  of  Term. 


CaiMIKAL  I.AW8. — 8BC0KBABY  PXTKXtH- 

1CBNT8 

We  have  inserted,  in  the  Supplement  for 
the  present  month,  a  careful  abstract  of  the 
Report  of  the  Select  Committee  of  the 
House  of  Commons  on  Secondary  Punish- 
ments. The  Report  and  Evidence  are  of 
considerable  length.  Our  readers  wiU  fiiid 
the  summary  we  have  given^  to  contain  all 
the  proposed  alterations  in  the  treatment 
of  the  various  Classes  of  Criminals,  which 
tfas  Committee  recommend  to  be  adopted. 


ANSWERS  TO  QUERIES. 


S»B(o  of  9ttonif]^tf . 

ABTIGLBD  CLBRKS.      PP.  132,  146. 

O.  H.,  in  his  answer  to  the  query  of  your 
correspondent  **  Student,'*  has  overlooked  §  9. 
of  22  O.  2.  0.  46,  where  it  is  clearly  stated, 
that  if  the  contract  between  an  attorney  and 
his  clerk  be  cancelled  by  mutual  consent  before 
the  five  years  are  expured,  and  the  clerk  be 
afterwards  bound  by  contract  in  writing  to 
serve,  and  shall  actually  sepre  another  attorney 
for  the  residue  of  the  five  years,  such  service 
shall  be  deemed  as  good  and  eflfectual  as  if  the 
clerk  had  continued  to  serve  the  person  to 
whom  he  was  originally  articled :  provided  an 
affidavit  of  the  execution  of  such  second  ar- 
ticles be  made  and  filed  within  three  months 
fliter  the  date  of  the  same.  The  second  ar- 
ticles require  a  stamp  of  1/.  )5f.  only;  55  G. 
3.  c.  184.  8.  N.  R. 


CERTiriCATB.^— RB-AS>MI88i6n.     P.  147* 

ji.  may  safely  now  take  out  his  certificate, 
andpractise*  ^  "" 


O.R 


ijdD  at  9r09frt0  mH  Cntifiesancdiji. 

INTBRBST  ON  LBGACT.  PP.  131»  146. 

I  should  feel  extremely  much  obliged  to 
your  correspondent  O.  H.,  if  he  would  give 
the  authorities  which  warrant  his  assertion  that 
**  lawful  interest  means  5/.  per  cent.*'  Lawful 
interest  is  a  very  general  expression ;  and  taken 
in  its  widest  sense,  would  mdude  any  rate  of 
interest  not  exceeding  5/.  per  cent.,  in  Eng- 
land ;  but  the  Court  of  Chancery  would  most 
probably  interpret  it  as  meaning  4/.  per  cent., 
that  being  the  usual  rate  of  interest  allowed  by 
that  Court.  B.  W. 


m 


An^i9^T^'(Q  Qt^rJ«t.«rQMfri8f. 


WVXf».r-F^.»?«qLD.      9.  14?. 


In  answer  to  tiie  question  of  **  A  Constant 
Reader/'  respecting  tke' devise  ol  Ireehold  es- 
tates under  ti£e  lEord;  *^' oxopertp^*'  I  appEe]ien4 
that  the  intention  of  the  testator,  as  weU  ai 
the  wording  of  the  will,  must  be  considered. 
The  will  is  attested  by  three  witnesses,  and 
thai  alone  showa  that  it  wa»  t^e  testator's  full 
intention  that  his  freehold  estates  should  pass 
to  his  brother  ^ha  under  his  will,*  but  whe- 
iher  th^j  pasf  fov  life  or  in,  fee,  is  iiootlier 
questipn,  to  be  answei^d  by  some  of  yox^  ^v- 
respondentSy  tl^e  re(^8ite  wor4  **he'qr^*  htmg 
wanting.  C.,B..V{. 


PBViaa^-r-HlNTAIL.'STrJ^COySI^V.     K  131. 

It  appears  to  me,  with  deference  to  H.U.]^, 
this  query  is  set  out  mistakingly,  in  deeming 
Sarah  ana  John  to  be  the  tenants  in  tail.  How 
could  that  be,  when  they  appear  and  come  in 
as  the  children  ofSju.,  the  tenant  for  life, 
under  Uiat  part  of  the  devise  merely  ^'  to  the 
use  of  all  and  every  child  and  children  of  the 
said  S.  C,  to  be  equally  divided  between  them 
as  tenants  in  common,  ^d  not  as  joint  ten- 
ants" }  I  apprehend  this  makes  them  tenants 
in  fee  simple,  in  the  event  of  no,  is^e  Iqr  them, 
to  vest  in  tail  the  contingency  before  reQoveiy 
offered.  Now  in  this  case,  it  appears  Smh 
and  John  had  one  son  each  in  esse  at  the  tiipe 
of  suffering  the  recovery ;  and  I  clearly  think 
the  recovery  bad,  on  the  ground  that  such  two 
sons  respectively  had  a  vested  contingency,  as 
issue  in  tiul  eas  tMtantis,  the  moment  uey  were 
born,  under  that  clause  of  t^e  devise,  ^'  And  of 
the  several  and  respective  h^irs  of  the  body 
and  bodies  of  all  and  every  such  child  and 
children  kwftilly  begotten  i"  and  am  the  n^ore 
confirmed  in  this  vievir  of  the  case,  when 
H.  H.  P.  states  the  real  estates  to  have  beep  tn 
special  trust  to  preserve  t|ie  contingent  re- 
mainders. T.  T.  P.,  in  answer,  p.  i46,  de* 
clares  no  necessity-  existed  for  tiie  concurrence 
of  the  trustees  $  surely  this  cannot  be  correct 
Who  holds  the  legal  and  equitable  interest  for 
preservation?  why  tha  trustees:  if  so,  then 
tor  what  reason  were  they  not  made  parties  to 
the  recovery?  Are  they  to  be  deemed  non- 
^ntitiesi  asautedly  noti  A.  & 


QUBRIB8. 


O.  aadr  p.,  indKCMl  B,  to  woe  ia  the  prdpo- 

^itiosu  and  the  wACsanfe  of  attoirBfiy  was  exe- 
cuted, and  judgment  sig«ed  Ihereoa  instastier^ 
A  short  lime  wenmrds  A.  absconded,  and  it 
lurm  aut  on  enquiry  th^^  €,  did  jm/  expedite 
(he  wacrent  o{  aUorney,  but  that  A,  procured 
some  one  to  pecsonate  hun,  aiMl  sign  it  in  hie 
nem^  Is  4>>.  exonerated  fi'om  all  oblijptioe 
by  rea#on  of  the  forgery  ?*  Or  if  net^  what 
course  should  M.  adop^  when,  the  time  16b  pay*. 
BMHt.  airivea?  tt.  CJ;  N*. 


CABRIERS'  LIABIIilTV. 

h  a  carrier,  who  has  given  the  following 
notice, — "in  pursuance  of  an  act  of  parliament 
passed  in  the  first  year  of  tl^e  ^^Im  of  king 
WiUiam  the  Fourth,  c.  68,  no  parcel  aliove  the 
value  of  10/.  accounted  for,  if  lost  or  damaged, 
unless  entered  and  paid  for  accordinglv," — 
liable  to  pay  for  the  loss  .or  damage  of  any 
parcel,  if  under  that  value.  P. 

I  an  itttenBted'  ii|  a  cause  ki  a  court  of 
equity,  where  one  of  the  defendants^  the.  exe- 
c\itpr  9fxd  ti:uatee,  by  im  HN^n^eCft  aibnila  tiha 
receipt  of  cectun  Ipttei^s,  ^pd  ^dn^^  |)f^  4il^ 
Qu  will  was  niade  of  t))e  ds^  i^entioi^e^i  uf^  the 
bill  I  but  for  his  cerUunty  as  to  the  wi]]^  C^bHc^ 
he  state^  is  incorrectly  set  l^rtl^)  Vl  refers  to 
the  same,  and-  letters  when  produced  to.  the 
Court;  I  should  feci  obUgedby^beinginforaiedi 
whether,  it  will  be.  necessary  lo  fUDov^  these 
jletjtera  (as  to  ^tm^ymUi^  Jtfi^Xbmre.thia  Ei^ 
I  aminer,  on  written  interrogatories  "'^jh^^fj^  t^ 

witnessesi  or  whether  i(  yn^.  be  4^c)i^^  to 

I  prove  the  handwriting  of  the  ktt^.  b^OM  thl$ 
sitting  Registrar  in  Court  on  the  (Hm  of  hearing 
the  cause.  The  wiU,  it  is  sum^sed^  ^  atCkoe? 
tors'  Commons*  or  in  tibe  dEsfendant's  eualody ; 
if  tbefonneEbetbe&ct,  must  (he  will  .be  pro* 
duced  by  a  person  from  Doctors'  ComjiMM&) 
and  if  so,  how  /or  proved  before  the  Examiner 
in  writing,  (the  defendant  being  a  witness  to  its 
execution;)  or  cap  it  be  proved,  and  how^  on 
the  day  of  hearing  the  cause  ?  One  of  the  de- 
fendants, the  heir  at  law>  admits  the  will,  bat 
says  it  is  npt  co^ec^y  set  Jforth  in  the  VilL.. 

A  SuDSCRiiiiiE. 


A,  bdng  indebted-  io  B,  ii^.  a  cQusider^ble, 
sum,  and  unable  to  meet  the  demand,  pro- 
posed  two  friends,  C.  and  Z).,  to  join  in  a  war- 
rant of  attorney  for  the  payment  thcr«pf,  at  a 
stated  period.     The  known  respcctubility  of 


PI^CURATJON  ^SB. 

In  the  case  of  loans  on  mortgage  and'  an.* 
mutiesy  does  thepFociiratiDa  fee^<»ong-to  the 
sofioitorof  the  leader,  or  to  thia  solioitpr  of  the 
bwjrojure^^.  X-  Y.  *& 


rtn. 


0f^M9^^t^f^^f^» 


m 


Does  an  attorney  incur  the  fsmiky  wnto 
41 G.  3,  c.  79,  by  taking  into  hu  office  a  no- 
tary, to  do  ccrUon  busineast  pecuHoB^  to  ^e 
office  of  ootary,  such  as  q»ake  piote«t8,  notarial 
acto»&c.  Tke  salary  pkaid  is  small,  inadequate 
to  ^c  services  to  be  performed ;  but  wbich  is 
made  up  by  the  pront8'oi(  the  prot^ts,  &c. 
llie  ^omey^'in  this  way  takes  the  promts 
of  die  nQtsinal  business,  and  "  acts  in  the 
naioeofthe  notary  for  his  own  reward;'*  the 
iiotacy  receiving  no  more'thai^  a  clerk  usually 
does;  aod  the  attorney  secure^  to  himself  the 
mhu  of  deeds  connected  vfii}^  the  notaria). 
bmess,  which  otherwise  might  go  to  the  no- 
tary, and  enable  him  to  sustain  his  proper 
cknicten  The  practice  bein^  generaUy  re- 
pudiated by  the  professi^^^  i(  ^  to  ^e  aoM<jl 
you  will  give  It  publicity.  £{.  P. 


•  •  »  tf  •• 


MIS^lMNM. 


LQBO   B4C0N.'a  COVFJBaaiON. 

Thi  following  ''  humble  confession  and  sub- 
mission "  of  Lord  Chancellor  Bacon,  is 
equally  curious  for  the  candour  of  its  acknow- 
ledgements, and  the  excuses  it  contains.  It 
tends  to  illustrate  also  the  method  of  i^dmi^is- 
terinfiiutice  about  Two  Centuries  ago. 

1.  To  the  first  article  he  confessed,  "That 
upon  a  reference  from  his  majesty,  of  all  suits 
between  Sir  Rowland  Egerton  and  Edwafd 
EgertoQ,  both  parties  submitted  to  his  award. 
by  reciprocal  reco^zances  in  ten  thousand 
marks  a-piece :  that,  after  divers  hearing,  he 
made  his  award^  with  the  advice  of^Lord 
Hobart ;  and  some  days  after,  the  300/.  men- 
tioned in  the  charge,  were  delivered  to  him 
&om  Sir  Rowland.  T^at  Mr.  Edward  Eger- 
ton flyingbfT  from  the  award,  a  suit  was  begun 
in  Chaqceury  by  Sir  Rowland  Egerton,  to  have 
tbe  award  confirmed ;  and  a  decree  was  made 
thereupon. 

2.  To  the  €eeond  article,  he  confessed, 
^*That  soon  aflief  his  coming  to  the  seal,  when 
many  pr^ented  him,  he  recei?ed  the  400/. 
mentioned  III  this  article,  of  Mr.  Edward  Eger- 
^^ ;  but  as  le  remembered,  it  ^  for  favours 
pan. 

3.  "Thait  in  the,  caui^e  between  Hody  and 
Hody  abonlt  "£.  iidrbught  ^  after  fhe  <;ausC  vras 
<3idea,  4icns  Vere  gold  buttons,  about  the  yi^ue 
of  50/.  OTesented  mm." 

4.  ''Tbat  in  the  cai^e  between  the  Lady 
Wharton  ^d  t&e  coheini  of  Sir  Ffancu  Wit 
loQ^bby,'  he  Received  of  the  Lady  Wharton 
300/.  in  goldy  and  at  'another  time  an  l^undred 
pieces.^^e.  tnp  caus^  wm  depending. 

5.  "Thai  he  received  of  Sir  Thoma*  Monk 
one  hundred  pieces,  but  It  was  long*  after  his 
suit  was  ended. 

6.  "  That  h^  rec^ved  of  Sir  John  Trevor, 
V  a  new-year's  ^^  lOO/.,  but  he  confeijBed  it 
vm  while  his  cause  was  depending. 

7.  "  In  the  cause  between  liolman  and 


Ypnag»  i»  «eceiv^  ot  Yorag  l(W^,  bp4  k  ^pjyai 
Ign^  after  the  cause  was  ended. 

8.  ''That  \vhile  the  cause  ym  deluding 
between  Fisher  and  Wrenham  (otfr  Wni^l^m^ 
he  did  v^ceive  of  Sir  Edward  Fi^er  a  suit  of 
hjEiQ^^Q,  of  the  value  of  abou^  XoOL,  tctyjnarda 
furnishmg  his  house;  and  was  a^  uie  94in^ 
t^ne  presented  by  othei;s,  who  yf^re  no  su^tojsB, 
with  tumiture  for  hiq  house. 

9.  "  As  to  Xh^  charge  of  hia  recelfing  ^ 
cabinet,  of  th^  value  of  800/.,  o('Six:^abn, 
Kennedy ;  %  cabinet  ^^as  indeed  sent  t^  la^ 
hoif3e  by  Sir  John,  but  not  of  half  that  value ; 
but  he  refu)»ed  tp  accept  it,  ^a^  iras  detennin,e<j( 
to  send  it  back  again^  that  one  yinki^y,'\^io, 
stood  engaged,  for  tj^  money  to  pay  foe  thje 
cabi^et^  a^aired  he,  might  l^i^y.e.  ij. ;  ^d  tWe-! 
upo;a  Sir  John  entreated  \^  Ipird^p  that  be, 
wouM  not  dls^ace'  him  b]f  i^etucning  the  gift^' 
much  less  put  it  into  a  wrong  hian4;  and  th^\ 
he  ^as  veady  to  return  it  to  whQm'Ui^  k>id^ 
ship^  §h9uld  ^ppoiht^ 

10.  "  H^  cvufes^ed,  l^e  ha^  borrowed  20001. ' 
of  Vallore ;  l;^ut  lopked  upon  it  9a  a  debt,  wi 
wa^  gbjiged  to  r^pay  itw 

\\,  ''lie  acknowledged  his  receiviipg  200/.' 
0/  Mr.  ScQtt,  ^ojgi^  a.^^ctnjght  i»&er  the  decree 
passed  f(^  h^: 

12.  "  Thfit  W  ^ec^ed  100/.  9f  Sir  John 
Lenth^,  ^out  a.  mpnd^  ajfter  the  decree 
passed.   '  '       .  . 

13.  "  That  ^6  cause  Ijftween.  Wroljh  and^ 
I^anvyaring  was  ended  by.  nia  arbitrement,  b^ 
cons^t  of  p^ftieSf  and  he  received  of  Mr* 
Wroth  100(.  a()o^tt  a  moi^th  after  ^  cause  vk^^, 
ended^ 

W,  "  Thaji  he  received  of  Sir  R^hih  HaJM^ 
bye,  wjhile  his  ca^se  was  ^epei^ding,  500/. 

16^  "  That  be  did  borrow  the  ^00/.  men^, 
tioned  b  this  article,  of  Comptpn ;  but  looked 
upon  it  as  a  debtt  ^hich  he  was  obliged  to  re* 
pay. 

16.  **  In  tb^  cause,  between  Sic  Williiuii 
Brounker  and  Awbrey,  he  did  acknowledge 
his '  receiving  100/.  of  Awbrey. 

17.  *'  He  confessed  he  ceeeived  money  of 
the  Lord  Montague,  while  bis  si^t  was  dependr 
ing»  to  the  i^punt  of  6  or  700/. 

18.  "  He  <;bnfessed  his  receiving  200/.  of; 
Mr.'.Dunch;  but  thought  it  was  some  time! 
lifter  the^  di^ree* 

19^  '' He  confessed  ]^i^receivuig200/.  of  Sir. 
.George  Reynell,  his  near  relation^  at  his  firiiti 
coming  to  the  seal,  to  be  bestowed  in  furni»^ 
ture;  out  thinks  this  was  before  any^  suit'  be^, 
gan :  and  as  to  Uie  diamond^ring,  he  recdvea^ 
of  him,  while  his  cause  wai^  depending,  charged 
to  be  wor^  t  or  600/.  it  was.  not  of  near  uia|^ 
value;  thpuj^h  he  confessi^d  it  vjr^  tpo.  mu^ 
fqr  a  nw-yc^»  J^t. 

20.  **  He.  confessed  hia  r^ceivinj^  100(«  of 
IVIr.  Peacb^lL  at  his  co^ung  tp,  the  s/eal,  as.a^ 
nresentV  and|  thfkt  he  afterwards^'  borrowed, 
iOOO/.'o(  hli^,  Hi  twice  j.  tor  wjtdch^  he^  said,  he, 
v^ould.  tal^e.  nfli  s/^^urity  or  interest)  and,  gaye[ 
lum  nis  own  tim(^  fpr. repaying  It. 

21.  "  U^confessicd  his  sei;vAnt  Hmt  d|4  >^ 
cqiye  200/:  otSmUhwcl^,;  ^.^t^^^hg  q^d^ 
It  to  be  repaid. 


W4 


'Miscellanea. 


'  JlS.  "  That  he  did  receive  of  Sir  Heory  Rua- 
weU  3  or  400/.  about  a  month  after  the  cause 
vn»  decreed ;  In  which  decree  he  was  assisted 
liy  two  of  the  Judges. 

23.  **  He  confessed  he  received  of  Mr.  Bar- 
ker the  7001.  mentioned  In  this  article »  some 
time  after  the  decree  passed. 

• ''  As  to  the  24th,  25th,  and  26th  articles,  he 
confessed  he  received  the  several  sum's  therelti 
mentioned,  viz.,  of  the  grocers  200/. ;  of  the 
apothecaries,  tliat  stood  with  the  grocers,  a 
tester  of  gold  worth  4  or  600/.  and  a  present  of 
ambergrease ;  and  of  a  new  company  of  apo- 
Checanes,  tiiat  stood  against  the  grocers,  lOu/., 
but  this  was  no  judicial  business,  he  observed, 
only  a  composition  between  the  parties :  and 
he  thought,  as  they  all  received  benefit  by  it« 
and  were  all  three  common  purses,  there  was 
no  mat  matter  in  receiving  what  they  volim- 
tarily  presented. 

^  As  to  the  27th  article,  in  which  he  is 
charged  with  taking  of  the  French  merchants 
]  000?.  to  constrain  Sie  company  of  vintners  to 
cake  1500  tuns  of  their  wine,  with  threatening 
and  imprisoning  the  vintners  because  they 
would  not  take  their  vrines  at  higher  prices 
than  they  were  vendible  i  he  confessed,  Sir 
Thomas  ismith  did  deal  with  him  in  behaJf  of 
the  French  company;  informing  him,  that  the 
vhitners,  by  combination,  ref^s^  to  take  their 
wines  at  any  reasonable  prices  $  and  that  this 
woiUd  destroy  their  traile,  which  the  state  was 
concerned  in;  and  that  the  company  would 
gratify  h"n  with  KKX)/.  for  the  trouble  he 
snould  take  in  it  He  did,  he  confessed,  there- 
upon endeavour  to  compromise  matters  be- 
tween them,  and  prevent  a  suit,  propounding 
such  a  price  as  the  vintners  might  gain  6/.  a 
tun :  and  Uie  king  afterwards  recommending 
tiie  business  to  him  as  a  matter  that  concerned 
his  customs,  he  dealt  the  more  peremptorily  in 
it,  and  did  for  a  day  or  two  restrain  some  of 
those  that  were  the  most  stiff  in  a  messenger's 
hands :  and  afterwards  the  merchants  present- 
ed him  with.  1000/. 

••  To  the  28th  article,  that  he  had  given  way 
to  the  exactions  of  his  servants,  in  respect  of 
private  seals .  and  injunctions,  he  confessed  it 
to  l>e  a  great  fault,  that  he  had  looked  no  bet-^ 
ter  to  his  servants. 

'' And  now  he  again  confessed,  that  in  the 
points  charged  upon  him,  though  they  should 
bo  taken  as  he  nad  represented  them,  there 
vi^  a  great  deal  of  corruption  and  neglect,  for 
M^hich  ne  was  heartily  sorry,  and  submitted 
himself  to  the  mercy  of  the  court. 

''  He  desired  that  their  lordships  would  look 
with  compassion  on  his  person  and  estate,  and 
consider  he  was  never  esteemed  an  avaricious 
nan ;  that  there  were  few  or  none  of  these 
particulars  that  were  of  less  than  two  years 
standing;  from  whence  he  insinuated,  that  he 
had  rcU)rmed  these  practices,  instead  of  in- 
creasing his  corruptions ;  and  his  estate  was  so 
ificonsiden^le,  that  his  chief  care  was,  how  he 
should  be  able  to  pay  his  debts. 

"  Concluding  with  his  humble  suit,  that  their 
sentence  might  be  mixed  with  aercy;  and  that 


they  would  be  intercessors  for  him  to  his  Ma- 
jesfy  for  his  grace  and  favour." 

COhOnEh   blood's  PARDOM  AHD  aUBSE- 
QUXNT  CONDUCT  AND  DKATH. 

AwBA  Blood  had  been  detected  and  again 
secured  in  the  Tower,  he  became  not'^only 
silent  and  reserved,  but  dogged  and  sullen. 

>He  soon  chatfged  1i&  temper,  howev^, 
when,  contrary  tb  all  reason,  probability,  and 
his  own  expectation,  he  was  informed  the 
kin^  intended  to  see  and  examine  him  him- 
self This  was  brought  about  by  the  duke 
of  Bttckinffham,  then  the  great  favourite  and 
prime  minister,  who  infused  into  his  majesty, 
(over  whom  'he  had'fon^*  seme  time  f  great 
ascendancy,)  the  curiosity  of  seeing  so  extra- 
ordinary a  penon,  whose  crime,  great  aa  it 
was,  displayed  extraordinarv  force  of  mind, 
and  made  it  probable,  that,  if  so  disposed,  he 
might  be  capable  of  making  great  discoveries. 
He  is  allowed  on  all  hands  to  have  performed 
admirably  on  tUs  occasion :  he  answered 
whatever  his  majesty  demanded  of  him,  clearly, 
and  without  reserve;  he  did  not  pretend  to 
capitulate  or  mske  terms,  but  seemed  rather 

E leased  to  throw  his  life  into  the  king's  bauds 
y  an  open  and  boundless  confession. 
His  story  and  behaviour  made  such  an  im- 

Eression  on  the  mind  of  lus  sovereign,  that 
e  was  not  only  pardoned,  but  set  at  liberty, 
and  had  a  pension  given  him  to  subdst  on. 
This  conduct  of  his  majesty  towards  so  high 
and  so  notorious  an  offender,  occasioned  much 
speculation,  and  many  conjectures. 

His  interest  was  for  some  time  veiy  ^eat  at 
Court,  where  he  solicited  the  suits  oi  many  of 
the  unfortunate  people  of  his  puty  with  suc- 
cess :  but  as  this  gave  great  offence  to  apme 
very  worthy  persons  whue  it  lasted,  sg,  after 
the  disCTace  ancf  dissolution  o.f  the  ministry, 
styled  the  Cabal,  it  began  quicklv  to  decline, 
and  perhaps  his  pension  also  was  ill  paid ;  for 
he  agun  joined  the  mal-contents,  and  acted 
in  favour  of  popular  measures  that  were 
obnoxious  to  the  court. 

He  was  prosecuted  for  scftndalun^  maff'tiotum, 
and  soon  uter  fell  into  a  lethargy ;  ana  on  the 
24th  Aug.  1680,  died. 

.  Sudi  was  the  notion '  entertained  bv  the 
generality  of  the  world  of  this  man's  suotlety 
and  restless  spirit,  'that  they  could  neither  be 
persuaded  he  would  be  quiet  in  his  grave, 
nor  would  they  permit  him  to  remain  so  ;  for 
a  storv  being  spread  that  this  dying,  and  being 
buried,  was  only  a  new  trick  of  ColouS 
Blood's,  prqMuratory  to  some  more  extraordi-' 
nary  eiqiloit  than  any  he  had  been  concerned 
in,  it  became  in  a  few  days  so  current,  and 
so  many  circumstances  were  added  to'  render 
it  credible,  that  the  coroner  thought  fit  to 
interpose,  ordered  the  body  to  be  taken  up 
affain  on  the  Thursday  following,  and  appoint- 
ed a  jury  to  sit  upon  it.  By  the  various  depo- 
sitions of  persons  attending  hiin  in  his  last 
illness,  they  were  convinced,  and  the  coroner 
caused  him  to  be  once  mor^  interred,  and  left 
in  quiet 
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LAW  TRACTS, 
No.  XI. 

I 


WHAT  IB   fiPBCIAI.   PLBADINO  ? 

The  nature  of  Special  Pleading  is  not  only 
nikmderstood  by  the  public — whidi  cannot 
be  wondered  at;  but  it  id  not  duly  esti- 
mated by  a  large  class  of  the  profession. 
Among  the  sweeping  changes  which  are 
contemplated,  not  only  in  the  Law,  but  in 
its  mode  of  procedure  and  administration,  it 
is  time  that  we  particulariy  notice  the 
forms  of  judicial  proceedings  which  bear 
the  name  of  Special  Pleading. 

We  consider  this  art  as  the  logic  of  the 
^v.  It  defines  the  limits,  and  circum- 
scribes  the  extent  of  the  question  to  be  sub- 
mitted to  the  consideration  of  the  Court,  on 
ui  issue  of  law,  or  to  the  decision  of  the 
jurj  on  an  issue  of  fact.  Abuses  may  have 
crept  into  the  detafls,  which  may  require 
correction ;  but  to  abrogate  all  settled  forms 
of  proceeding  would  be,  we  are  persuaded, 
^  most  serious  blow  that  could  be  struck 
^  the  long  established  judicial  system  of 
^  country — up- rooting  alike  all  that  is 
excellent  in  the  simplicity  of  ancient,  as  in 
tbe  refinements  of  modem  practice. 

In  the  Appendix  to  the  First  Volume 
of  the  Monthly  Record,  will  be  found  the 
^"^uni  Report  of  the  Common  Law  Com- 
nmioQers,  relating  to  matters  of  Pleading 
^  Practice.  T^^e  Commissioners  come 
to  the  conclusion,  that  in  future  the  only 
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I  forms  of  action  should  be  those  of  covenaat» 
debt,  detinue,  dower,  ejectment,  (under  the 
new  denomination  of  Plea  of  Lond,)  manda* 
mus,  prohibition,  quaie  impedit,  replevin, 
scire  facias,  trespass,  and  trespass  on  tlie 
case  (including  assiunpsit  and  trover).  . 

We  are  enaJbled,  from  an  ingenious  and 
able  pamphlet  with  which  we  have  been 
fEivoupBd  by  Mr.  Theobold*,  to  lay  before 
our  readers  a  concise  but  ample  defence  of 
Special  Pleading,  as  an.  essential  part  of 
judicud  science. 

**  Anciently  all  special  pleadings  were  de- 
livered by  counsel  vin4  voce  in  court  before 
the  Judges.  In  their  origin  they  seem  to  have 
been  of  the  nature  of  a  prelimiaary  discussion* 
to  ascertain  what  point  there  was  for  a  jury  to 
try  or  the  Court  to  adjudicate  upon.  In  the 
present  day  they  are  conducted  out  of  court ; 
not  tfirJ  voce,  but  in  writing.  The  order  in 
which  they  occur  is  UKually  the  following : — 
The  suitor  states  his  cti^e  to  some  attorney.  If 
a  difficult  one,  the  attorney  states  it  to  counsel, 
ivith  the  emendations  wliich  his  experience  or 
knowledge  may  suggest.  If  the  opinion  of 
counsel  is  favourable,  the  attorney  then  ob- 
tains a  writ,  which  is  the  comnaeacement  of 
the  action ;  and  on  the  defeudant*8  appearance 
to  the  writ,  counsel,  or  the  atti>ruey  himself  in 
common  cases,  states,  in  the  prescribed  forms 
of  pleading,  the  phuutiS^'s  comphunt,  cLdm, 


•  What  is  Special  Pleading?  A  Letter  to 
Sir  Thomas  Denman,  Chief  Justice  of  all  Eng. 
land,  &c.  in  Answer  to  this  Question :  with  a 
Proposal  of  Emendations  in  the  Forms  of 
Actions.  By  William  Theobald,  Esq.,  of  the 
Inner  Temple.  London:  S.  Sweet i  Effing- 
ham WUaon. 
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or  oau0e  of  action.  This  formal  statement  is 
called  the  Declaration,  In  every  mode  of 
procedure  there  evidently  must  be  some  act 
corresponding  with  the  declaration.  Tlie  Plea 
is  the  defendant's  answer.  The  Replication 
the  plaintidf's  reply,  which  mnst  be  of  such  a 
nature  as  not  only  to  answer  the  plea,  but  an- 
«wer  it  consistent] V  with  the  declaration ; .  it 
must  support  the  declaration.  The  Rejoinder 
answers  tne  replication,  and  must  not  only  an- 
swer it,  but  answer  it  bv  matter  consistent  with 
the  defence  first  pleaaed.  The  Rebutter  an- 
swers the  rejoinder  on  the  same  principles,  and 
80  on; — each  part  of  the  pkadini^s  beinsf 
fmmed  according  to  rules,  whose  only  cssexitial 
6f)ject  is  to  exclude  irrelevant  matter,  and 
elicit  some  single  question  of  fact  or  law,  the 
decision  of  wnich  would  be  conclusive  in 
favour  of,  or  against,  the  claim  of  the  plaintiff*. 
This  object  considered,  special  pleading  is 
evidently  a  process  performed  in  some  way  or 
other,  at  one  time  or  another,  in  every  judi- 
eatory." 

Mr.  Theobald  then  gives  an  illustration 
in  an  action  between  a  landlord  and  tenant 
— turning  on  the  question  whether  the 
tenancy  had  been  determined;  and  proceeds 
to  remark  as  follows  : 

"  In  this  instance  the  point  to  be  tried  was 
not  arrived  at  until  after  several  pleadings. 
This  has  been  made  the  ground  of  an  objection 
to  special  pleading.  But  it  seems  to  be  less  a 
fault  of  special  pleading  than  of  the  discretion 
in  the  manas^ement  of  the  case,  which  must  be 
allowed  to  the  parties  or  their  legal  advisers, 
under  any  mode  of  procedure.  If  the  tenancy 
subsisted  as  the  rebutter  affirmed,  then  the 
declaration  was  true ;  the  trespasses  were  com- 
initted  in  the  pluntiff's  close,  and  he  was  en- 
titled to  compensation.  Even  iti  a  Court  in 
which  the  parties  are  examined  v'wd  voce, 
more  than  was  contained  in  the  declaration 
could^  not  be  reouired  of  the  plaintiff  in  the 
first  instance.  Neither  in  the  first  instance 
could  more  than  was  alleged  in'  the  plea  be 
required  of  the  defendant,  if  he  believed  the 
tenancy  to  have  been  determined;  for,  if  it 
was  determined,  then,  primd  facie,  he  had  all 
the  rights  as  against  the  plaintiff  of  an  owner, 
and  why  should  he  say  more  in  answer  to  the 
plaintiff'  than  that  he  was  owner  f  And  hence, 
an  objection  on  account  of  the  procrastination 
of  the  point  ultimately  put  in  issue,  is  not  so 
much  an  objection  to  pleading  as  to  trial  by 
jury,  for  which  special  pleading,  in  contradis- 
tinction to  the  statement  of  the  case  and  an- 
swer at  large,  is  generally  admitted  to  be 
necessary,  to  prevent  confusion  in  the  minds 
of  the  jury," 

-  Other  cases  are  then  put  by  way  of 
elucidating  the  nature  of  Special  Heading. 
Thus: 

"  If  infancy  is  pleaded,  the  plaintiff  is  re- 
quired by  the  rules  of  pleading,  either  to  deny 
the  infancy  of  the  defendant  when  the  debt 
was  contracted,  or  to  admit  it,  and  state  some 


fact  from  which  it  would  appear  that,  notwith- 
standing the  infancy,  the  aefendant  was  lialile 
at  the  time  of  the  action.  Thus,  if  the  debt 
was  for  goods, — and  whether  it  was  so  would 
appear  by  the  declaration, — the  plaintiff  mi^ht 
reply  either  that  the  goods  were  necessaries, 
or  that  the  defendant,  after  he  came  of  age, 
had  promised  the  plaintiff  Uk,  pay  for  them. 
Either  of  these  facts  would,  in  point  of  law, 
make  tlie  defendant  Hable,  unless  some  other 
fact  not  yet  disclosed  neutralized  them. 

**  So,  if  the  defendant  pleads  his  bankruptcy 
and  certificate,  the  plaintiff  must  either  deny 
the  matter  of  the  plea  or  reply  some  new  fact, 
as,  for  instance,  that  the  defendunt  had  pro- 
mised to  pay  the  debt  since  the  bankruptcy^ 
and  to  the  replication  the  defendant  in  like 
manner  would  be  obliged  to  oppose  either  a 
denial,  or  some  new  fact,  as  the  case  might  be ; 
for  instance — that  since  the  promise,  he  had 
obtained  an  adjudication  of  discliarge  as  an 
insolvent  debtor.*  To  do  neither  would  be  a 
default,  which  would  clearly  entitle  the  plain- 
tiff to  judgment,  and  he  would  obtain  judg- 
ment accordingly. 

"  In  like  manner,  if  the  defence  on  the  plea 
is  the  statute  of  limitations,  the  subsequent 
pleadings  may  either  present  an  issue  on  the 
question,  whether  the  debt  accrued  within  the 
statutory  period,  or,  by  a  further  analysis  of 
the  case,  present  some  other  simplified  ques- 
tion." 

Mr.  Theobald  next  proceeds  to  contrast 
this  process  with  the  proceedings  of  judi- 
catories in  which  there  is  no  Special  Plead- 
ing ;  and  we  think  the  impartial  reader,  on 
comparing  the  advantages  and  disadvantages 
of  Special  Pleading,  will  have  no  difficulty 
in  deciding  in  favor  at  least  of  a  modified 
adherence  to  this  condemned,  because  mis- 
understood, system. 

"  In  breathless  haste  the  defendant  send* 
forth  a  volley  of  defences,  mingling  with  them 
assertions  oi  the  most  irrelevant  nature.  His 
mode  of  doing  it,  and  the  connected  circum- 
stances, tinge  the  mind  of  the  Judge  some- 
times with  dislikes,  sometimes  with  prefer- 
ences. Specific  allegations  of  matter  of  fact 
cease  to  have  exclusive  importance,  and  their 
weight,  in  point  of  law,  is  scarcely  perceived, 
much  less  estimated.  The  Court,  instead  of 
being  a  court  of  law,  becomes  a  court  of  con- 
science, if  it  decides  immediately.  Or,  sup- 
pose all  that  is  said  by  the  parties  and  >vitnesses 
to  be  taken  down  in  writing,  and  the  Court  to 
adjourn  to  form  its  decision,  what  takes  place 
in  the  interval  ?  Evidently,  the  first  task  per-* 
formed  by  the  Court  must  be  that  performed 
by  special  pleading.*  The  various  points  arising 
upon  the  evidence  have  to  be  selected  and 
marshalled.  The  facts  reciprocally  admitted 
must  be  separately  distinguished  from  those 
which  arc  disputed.  According  to'fheir  rela- 
tive bearings,  they  must  be  opposed  to  o# 
ranged  alongside  one  another.  The  numen>us 
circumstances  singly  amounting  to  nothing 
must  be  carefully  strung  together-  according 
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to  their  diss,  and  each  examined  with  micro- 
fcopic  eye  to  see  that  no  material  defect  lurks 
in  any  one  of  them  to  vitiate  the  assortment 
ind  inference.  The  irrelevant  must  be  reject- 
ed. In  the  end  the  Judge  extracts  some  one 
or  more  focts  to  form  the  ^ound  of  his  judg- 
ment.' Suppose  him  now  to  record  a  minute' 
of  the 'case;  the  best  mode  in  which  he  could 
do  this  would  only  show  that  he  had  been  per- 
forming a  process  identical  with  that  of  special 
pleading.  He  wotild  say.  The  plaintiff  de- 
manded fifty  pounds  for  goods  sold  and  de- 
lircred.  The  sale  price'  and  delivery  were 
prored."  The  defenaant  objected  to  the  de- 
mand, that  at  the  time  of  the  sale  he  was  an 
infant.  This  objection  ivas  established  by  the 
eridenee.  *  But  the  plaintiff' said,  the  goods 
were  necessary  for  the  maintenance  and'oegree 
of  the  defenaant.  They  were  proved  to  be 
necessaries.  The'  defenaant  said,  he  had  beeti 
a  bankrupt* and  had  obtained  his  certificate. 
This  was  proved  on  the  part  of  the  defendant. 
The  plaintiff  said,  that  since  the  bankruptcy 
the  defendant  had  promised  to  pay  the  debt  in 
question.  The  defendant  denied  this.  It  was 
not  nroved  that  he  had  promised. — Judgment 
for  the  defendant." 

The  following  general  observations  are 
then  forcibly  urged  by  the  author : 

"  The  case  then,  it  is  clear,  turned  in  the 
end  on  a  single  question.    The  evidence  ^ven 
was  not  only  on  this,  but  also  on  four  other 
questions.    And  why  on' these  ?     For  want  of 
foroe  process  before  trml,  analogous  to  that 
employed  by  the  Judge  after  trial ;  for  want  of 
fhe  preliminary  investigation  of  special  plead- 
ing.  And  supposing  the  evidence  on  each 
question  to  have  been  as  complete  as  if  they 
had  formed  Y»ingle  issues  preaeterminel,  the 
chief  sources  of  expense  and  trouble  were  in- 
creased at  the  trial  five-fold.    Can  it  be  doubt- 
ed that  on  an  average  the  accidents  tending  to 
pu<-decision  and  mis-trial  would  be  increaised 
u»  a  similar  proportion?    Taught  by  experi- 
ence the  inconclusiveness  in  every  'case  of  a 
peat  portion  of  the  evidence  given^  the  Judge 
could  not  but  be  often  impatient.    Without  a 
clue  to  the  decisive  point,  he  would  feel  him- 
jelf  at  every  ttwa  of  the  case' as  in  a  labyrinth. 
Under  the  fair  pretext  of  official  sagacity,  he 
would  endeavour  to  diminish  the  tsvil  by  «ut- 
^?  off  this  or  that  line  of  evidence.    Suppose 
him  to  ask  the  parties  beforehand  ^what  tacts 
Acy  principally  intended  to  rely  upon,  or  to 
ohtain  a  statement  from  each  before  any  evi- 
dence was  given  by  either  of  them.  •  To'  dis- 
criminate upon  their  answer  the  material  from 
the  immaterial,  or  to  raise  an  issue  upon  it, 
would  be  but  amde  approximation  to  special 
plttdin^y  at  once  illogical  in  its  form,  and  in 
Its  results  mucfal  less  certain.    And  what  if  the 
Judge,  yielding  to  the  temptation  constantly 
offered  by  the  fonti  of  the  htigatidn,  assumed 
to  act  patehially,  on  the  principles  of  a  domes- 
nc  forum  ?    The  predetermination  of  the  issutf 
hy  special   pleiiding  would   have   effectually 
guarded  him  agunat  sUch  a  departure  from  his 
t»roper  fimctiona. 


''  Some  there  are,  I  know,  who  would  dde^ 
gate  to  the  Judge  these  powers  of  conciliation ;  - 
on  this  subject  I  differ  from  them.     Between 
the pftier/amilias  and  the  Judge  there  is  scarcely 
any  point  of  analogy  with  reference  to  practical 
purposes,  excepting  in  the  supremacy  of  their 
respective  authorities  within  their  jurisdiction. 
The  former  knows  intimately  all  the  parties. 
To  the  offender  may  he  not  properly,  and  does 
he  not  usually  say,  **  It  was  very  ^vrong,  but 
you  were  yesterday  in  fault,  and  he  not ;  you 
must  for  this  time  forgive,  and  both  learn  to 
forgive  one  another."    Or,  "  Never  mind  this  • 
once ;  let  him  keep  it,  and  you  take  this  in- 
stead."   The  parent  takes  to  himself  the  bur-* 
den  of  the  wrong,  rather  than  do  justice.    He  • 
thinks,  and  justly,  that  feelings  are  concerned,' 
rather  than  principles  or  interests; — before 
the  Judge,  on  the  contrary,  not  feeling's,  but 

Erinciples  and  interests.  To  treat  men  as 
rothers  or  as  members  of  the  same  house- 
hold is  impracticable,  unless  they  either  are 
so,  or  are  in  the  habit  of  so  treating  one 
another." 

Mr.  Theobald  next  points  out  another 
advantage  of  Special  Reading : 

"  By  eliciting  the  facts  beforehand,  if  any 
of  those  alleged  by  the  one  party  are  deemed 
l)y  the  other  legally  insufficient,  it  affords  the 
opportunity  of  taking  the  opinion  of  the  Court - 
upon  them,  without  incurring  the  expense  of  a* 
tnal.     Suppose,  for  instance,  the  case  to  bc-^ 
the  one  stated  above,  and  fodnd  ultimately  to 
depend  on  whether  the  defendant  had  since  his 
bankruptcy  promised  payment.    If  in  point  of, 
law  a  promise  to  pay  a  debt  barred  by  bank- 
ruptcy did  not  entitle  the  creditor  to  an  action, 
but  raised  only  a  moral  obligation,  the  special 
pleader  would  object  to  the  sufficiency  of  the 
supposition  of  the  defendant's  having  promised 
as  an  answer  to  his  last  previous  pleading,  or, 
which  is  the  same  thing,  to  its  sufficiency  as  a 
ground  for  maintaining  the  action.    He  would 
demur  for  this  ol>jection.    From  the  objection, 
if  valid,  it  would  follow,  that  the  plaintiff  had 
not  a  right  of  action.    And  in  that  case,  of 
whAt  use  would  be  a  trial  ?    Special  pleading,* 
therefore,  besides  economizing  the  trial,  saves 
the  parties  from  any  unnecet>8ary  trial." 

Some  instances  are  then  given  of  the  in- 
convenience of  the  present  practice  in  mer- 
cantile cases,  where,  under  the  plea  of 
general  issue,  evidence  is  allowed  to  be 
given  which  the  plaintiff  could  by  no  rea- 
sonable means  anticipate. 

"  Thus,  if  the  action  is  on  a  marine  policy, 
he  must  first  prove  the  policy.  Perhaps  thfe 
stamp,  trough  an  inadvertence  not  more  the 
fault  of  himself  than  of  the  defendant,  is  in-* 
sufficient.  The  defendant  in  that  case  sue-* 
ceeds,  though  his  defence  was  not  with  d  view 
to  this  objection.  Next  the  policy  i?  read,  tof 
ascertain  whether  it  accords  with  the  dcclanu* 
tion.  By  some  cl(irical  error  perhaps  it  has 
been  incorrectly  stated  in  the  declaration* 
The   variance  until  lately  was  fatal  to  the 
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action.  This  is  a  second  advantage  not  anti- 
cipated l)y  the  defendant.  Next  perhiips  the 
f policy  eontains  special  terms,  whicn,  if  framed 
ly  the  parties  themselves,  may  he,  to  the  appre- 
hension of  lawyers,  of  uncertain  meaning, 
llic  defendant,  upon  this  uncertainty,  raises 
another  collateral  objection.  All  these, — and 
they  arc  l)nt  instances, — there  are  many  others 
like  them,— are  so  many  chances,  perfectly 
extraneous  to  the  defence  originally  intended, 
Hud  to  any  defence  recognised  as  respectable 
among  mcrchantH;  and  I  need  hanlly  add, 
they  would  not  so  surely  have  come  in  the  de- 
fendant's way,  had  the  case  undergone  the 
analysis  of  spcehd  pleading :  for,  suppose  the 
dispute  in  fact  to  nave  been  whether  the  loss 
was  by  barratry  or  by  some  other  c*ause  con- 
fessed on  both  sides  not  to  lie  witlun  the 
policy;  such  a  dispute  would  imply  the  ab- 
sence of  all  question  as  to  the  valiciity  of  the 
policy ;  and  speciid  pleading,  with  a  few  acces- 
sory aids,  might  be  so  conducted  as  to  elicit  a 
fiual  admission  of  the  iK)licy,  and  render  un- 
necessary any  evidence  except  as  to  the  bar- 
nitry."    . 

I'hrough  the  remainder  of  his  pamphlet, 
Mr.  llieobald  considers  and  diBcusses  the 
defects  and  abuses  in  the  application  of 
Special  Pleading,  but  into  the  details  of 
'which  it  is  not  our  present  purpose  to 
enter.  We  therefore  refer  our  readers  to 
the  work  itself,  which  we  consider  a  very 
viduable  contribution  to  the  important  sub- 
ject on  which  it  is  wiitten. 


ABSTRACT  OP  THE  REPORT  OF  THE 
SELECT  COMMl'lTEE  ON  SECOND- 
ARY  PUNISHMENTS. 

1.  The  Committee,  after  a  formal  introduc- 
llon,  commence  their  Report  with  observing, 
that  a  House  of  Correction  should  offer  the  pros- 
pect of  diminishing  the  amount  of  crime,  either 
by  the  severity  of  its  discipline,  or  by  reform- 
ing the  morals  of  those  committed  to  it.  In 
both  tliese  essential  partieidars  many  of  the 
prisons  are  deficient :  they  scarcely  hold  out 
any  terrors  to  the  criminal,  while,  from  the  in- 
efficiency of  the  control  exercised  over  him, 
and  the  impossibility  of  separating  the  most 
hardened  malefactor  from  those  who,  for  the 
tirst  time,  find  themselves  the  inmates  of  a 
gaol,  they  tend  to  demondize  rather  than  to 
correct,  all  who  are  admitted  within  their 
walls. 

Imprisonment  in  a  gaol  is  not  considered  by 
hardened  offenders  a  severe  punishment,  and 
ths  effect  produced  on  the  morals  of  the  pri- 
soners is  far  more  prejudicial  to  society  than 
any  laxity  of  ducipline,  tending  merely  to  their 
comfort,  h  is  almost  impossible  for  any  but 
the  most  degraded  criminal  to  be  conhned, 
even  for  a  short  period,  without  injury  to  his 
morals.  Even  the  most  virtuously  constituted 
mind  would  fiad  it  difficult  to  escape  contami- 
nation. In  Newgate  and  the  House  of  Cor- 
rection, the  prisoners  sleep  in  rooms  contlun- 


ing  from  fifteen  to  twenty.  During  the  d«'VT 
they  are  associated  in  the  yards,  in  nnmliers 
frgm  sixty  to  one  hundred  and  thirty.  In  gaoU 
in  different  parts  of  the  kingdom,  ho  restnunt 
is  attempted.  ITiey  are  mixed  together,  the 
old  and  the  young — the  most  hardened  and 
most  inexperienced, — the  pnistitute,  the  mo- 
dest woman,  and  the  young  girl. 

The  Committee  arc  of  opinion  that  none  but 
a  mftrnl cUtxsificutwn  can  be  effectual;  but  they 
fear  that  the  difficulties  which  staiid  in  the  way 
are  nearly  insurmcmntable. 

Tlicy  however  recommend  that  prisoners, 
when  c*tmmUt**iifitr  iria/,  should  \>e  ptaced  in 
light  solitary  sleeping  cells,  provided  with  cwi- 
pl<»vment,  where  uraciicable,  and  famished 
with  mond  and  religious  books ;  tliat  although 
they  should  be  strictly  confined  to  tlieir  cells 
at  night,  and  while  at  their  metdF,  they  $.boultl 
be  alh)wed  to  receive  visits  from  Ijieir  friends, 
under  proper  superintendence,  a^M  al^  to 
walk  111  the  airing  grounds  of  the  prison^  In 
company  with  the  other  nnfried  prhuners^  un- 
der the  constant  and  vigilant  superintendence 
of  a  turnkey. 

The  Committee  are  aM'are  thai  a  proposal  to 
inflict  on  prisoners,  br/ore  trhif,  an^  reistr*int 
beyond  what  may  be  necessary  for  their  safe 
custody,  is  likely  to  shock  the  opinions  of 
many  who  may  be  disposed  to  consider  ii  in  tli« 
light  of  punishment  inflicted  without  rfelin- 
quency ;  but  the  Committee  are  of  opinion  that 
such  a  separation  of  prisoners  should  he  rc« 
gardcd  rather  as  a  boon  than  a  punisluAneut. 
To  those  not  hardened  in  crime,  the  associ- 
ation mth  the  reckless  malefactor,  and  xhe 
horrors  of  such  companionship,  must  he  an  in- 
fliction tenfold  more  severe  than  the  partial  se- 
clusion to  which  it  is  proposed  to  subject  them. 

If  the  Committee  felt  any  difficulty  In  recom- 
mending solitary  confinement  for  untried  pri- 
s(mers,  they  have  none  whatever  in  ui^ng  its 
adoption  on  those  sentenced  to  imfbison- 
MKNT  trith^  (fr  without ,  hftrd  talrtmr.  As  to  die 
1  read-wheel,  in  some  prisons  it  is  carried  to 
an  excessive  and  crtiel  aegree  of  seventj'^ whilst 
in  others  it  is  a  punishment  only  in  name. 
There  is  no  uniformity  as  to  the  number  of 
hours,  the  height  of  the  steps  of  the  wlieel;;  or 
the  rapidity  bt  its  rotation  i  so  that  in  some 
prisons  the  punishment  is  nearly  three  tiuies 
us  severe  as  in  others.  In  Bedford  gaol  ^he 
labour  is  equal  to  an  ascent  of  5000  feet  in 
summer,  and  3(500  in  winter.  At  Knutsford 
it  is  14,000  feet  in  summer,  and  9,8(K>  in 'win- 
ter. So  as  to  diet:  in  Hereford  gaol,  the 
weekly  cost  of  feeding  a  prisoner  is  3^'.  7  d.\ 
at  Preston,  U.  11}// 

Under  these  circumstances,  the  Committee 
are  of  opinion,  that  hard  labour  alone  is  not 
sufficient  for  the  correction  of  crime,  and  that 
hard  lalH)ur,  with  the  addition  of  x'ditnry  coa- 
finementf  should  be  substituted.  But  tl>ey  re- 
commend it  to  be  of  a  very  mitigated  descrip- 
tion, 'A»  solitary  confinement,  etnctly  enforced 
for  a  length  of  time,  is  attended  with  the  worst 
consequences,  and  instances  have'occurted  of 
suicide  to  escape  its  horrors. 
In  America  the  prisoners -sleep  and  takt 
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tkeir  nc^  in  aqliUry,  celk,  but  work  In  com- 
paov;  yet  not  a  word  \&  afiowed  to  be  exchang- 
ed, auu  any  transgression  of  the  rule  is  punish- 
ed mth  blows.  But  as  a  discretionary  ponder 
to  this  e^cct  would  be  objectionable  in  this 
country,  the  Committee  recommend  the  fol- 
lowing  course. 

That  the  prisoners  be  confined  in  light  soli- 
Ury  cells,  except  while  at  hard  labour ;  that  in 
proceeding  to  and  returning  from  exercise, 
they  lie  marched  iu  single  files,  and  strict  care 
taken  to  prevent  even  a  whisper  passing  from 
one  prisoner  to  another: — that  to  prevent  con- 
versation while  at  exercise,  the  wheel  be  di- 
\[*M  into  compartments,  with  partitions  to 
i^aiam  one  person  in  each,  and  that  no  more 
nrisoners  be  taken  out  for  exercise  than  may 
\K  sufficient  to  till  the  \vheel : — ^that  no  priscmer 
liG  aJImved  ^o  receive  visits  from  his  fncuds,  or 
tn  hold  Uny  communication  with  them,  even  by 
letter,  except  in  special  cases,  andwitli  the  pcr- 
ml»ion  of  the  visiting  magistrate ; — tliat  wlicn 
ftliut  up  in  their  cells,  the  strictest  silence  be 
enforced,  and  for  that  purpose  a  turnkey  be 
consrautly  perambulatiiig  the  galleries  of  the 
pcison,;  that  every  cell  be  f  uniislicd  with  books 
of  a  moral  and  religious  character,  and  such 
employment  provided  for  the  prisoners,  when 
not  at  hard  lalmur,  as  may  tend  to  encourage 
hahits  of  indnstrv*  and  repay  a  portion  of  the 
upense  incurred  in  their  maintenance. 

The  Committee  entertain  a  sanguine  ex- 
pectation that  solitude  will  snbdue  the  spirit  of 
tbe  hardened  ofiender — that  separation  from 
h»  ohl  companions  in  crime  will  induce  him  to 
reflect  on  the  siiifulueis  of  his  career — and  that 
wn  in  ca^s  where  bettor  feelings  are  hot  ex- 
cited, the  severity  of  the  pmiishmeut  will  be 
fuund  sufficient  to  operate  as  a  check  to  future 
ui^cuoduct 

In^ipcclors  of  Prisons  arc  recommended  to 
be  appointed,  in  addition  to  Visiting  Mugis- 
tf^es.  These  p/Hcers  should  visit  all  Uie  pri-< 
'^ns,  at  least  once  a  year,  and  report  to  the 
Secretary  of  the  Home  Department,  for  the 
informaticm  of  Pdriiame,iit.  Measures  should 
|>c  ta1(eu  for  the  conversion  of  the  large  sleep- 
iiv:  and  dw  rooms  into  separate  cells,  and  the 
audition  ota  autlicient  number  of  new  solitary 
^,  to  insure  the  separation  of  prisoners  Ite- 
A-?  and  i^/er  trial. 

The  necessary  funds,  it  is  proposed,  should 
be  provide^  at  the  public  cost ;  and  it  is  esti- 
mated that  the  present  expense  will  be  diinin- 
i^ed,  as  bv  increasing  the  severity  of  the  pu- 
tushment,  its  duration  may  be  shortened. 

h  is  also  recommended  that  a  summary 
power  be  granted  to  magistrates  in  petty  ses- 
*Huis,  to  sentence  persons  guilty  of  minor 
felonies  to  s«>litary  confinemient,  with  a  bread 
umI  water  diet,  in  a  light  cell  for  twenty-one 

The  more  freoucnt  delivery  of  gaols  is  also 
urged  aa  an  object  of  great  importance—the 
speedy  as  well  as  certain  infliction  of  punish- 
tnent  being  the  best  preventive  of  crime. 

2.  The  Report  next  proceeds  to  the  mode  of 
panUhment  and  correction  pursued  at  the 
Pnitentiarif'  The  order  and  cleanliness  which 


cliaracterizc  this  establishment,  (ure  n^uch  com- 
mended. But  still  the  Committee  recommend 
that  more  efieetual  means  should  be  adopted 
to  prevent  conversation  between  prisoners' 
while  in  their  cells.  The  indulgence  of  re- 
ceiving 'letters  they  also  advise  to  be  discoii- 
tinueo,  as  well  as  the  practice  of  granting  gra- 
tuities on  their  discharge  ;  and  the  latter  they 
consider  the  less  called  for,  as  each  convict  re- 
ceives, when  liberated,  one-eighth  of  his  earn- 
ings. 

The  Penitentiary  having  been  established 
with  a  view  to  rtformrithm,  as  well  as  punish- 
ment, the  Committee  urge  great  care  to  be 
taken  in  the  selection  of  the  convicts.  None, 
they  say^  should  l)e  admitted,  of  whose  reform- 
ation reasonable  hopes  may  not  be  entertained 
— who  have  been  convicted  of  a  second  offence 
— sentenced  to  more  than  seven  years*  tran:i- 
portation — or  whom  it  is  intended  to  send  to 
the  Penal  Colonies.  And  tbey  think  a  c(m- 
finemcnt  of  from  one  to  three  years,  with  u 
strict  enforcement  of  the  system  recomuicndcd, 
offers  the  best  prospect  of^  effecting  the  objects 
of  the  establishment. 

As  to /emaleny  the  Report  recommends  that, 
when  sentenced  to  transportation,  they  should, 
in  the  first  instance,  uudergo  the  ordeal  of  the 
Penitentiary. 

3.  The  next  subject  of  consideration,  con- 
tained in  the  Report,  is  the  system  pursued 
mth  convicts  on  board  the  HuUtJt,  This  the 
Committee  are  under  the  necessity  of  unquali- 
fiedly condemning.  It  is  at  variance  widi  their 
main  principles — those  of  a  separation  of  cri- 
minals, and  a  severity  of  punishment  sufficient 
to  make  it  an  object  of  terror  to  the  evil-doer. 
All  that  is  stated  of  the  miserable  effects  of  the 
association  of  criminals  in  die  prisons  on  shore, 
the  prophaneness,  the  viv*e,  the  demoralization 
that  are  its  inevitable  consequences,  applies  in 
its  fullest  extent  in  the  case  novv  luider  consi- 
deration. The  convicts,  after  being  shut  up 
for  the  night,  are  allowed  to  have  lights  be- 
tween the  decks,  in  some  ships  as  late  ais  ten 
o'clock.  They  obtain  musical  instruments  :— 
flash  songs,  dancing,  fighting,  and  gaming  take 
place.  The  old  onenders  are  in  the  habit  of 
robbing  the  new  comers.  Newspapers  and 
improper  books  are  introduced.  A  communi- 
cation is  kept  up  with  the  old  associates  on 
shore,  and  occasionally  spirits  are  obtained, 
lliough  these  practices  arc  agaimt  the  ru.es  of 
the  establishment,  they  are  not  (Upprcssed. 
The  convicts  are  also  allowed  to  i  e  eive  tho 
visits  of  their  friends,  and  during  the  time  they 
stay,  are  excused  from  work.  Too  much 
moncvis  placed  at  the  disposal  of  the  convicts, 
as  well  during  their  connnement  as  on  their 
liberation.  The  lynnber  of  hours  during  which 
they  work,  deducting  the  time  of  mustering, 
is  less  than  nine  hours  in  summer,  and  six  and 
a  half  in  winter.  Tliis  is  not  much  more  than 
necessary  for  health  and  exercise. 

The  consequence  of  all  these  circumstances 
is,  that  confinement  on  board  the  Hulks  fails  to 
excite  a  pro|)er  feeling  of  terror.  "Life  in  the 
Hulks  is  considered  a  pretty  jolly  life;"  and  if 
a  criminal  can  conquer  the  sense  of  shame,  he 
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,  is  in  a  better  situation  than  a  large  portion  of* 
the  working  classes. 

The  Committee,  however,  do  not  at  present 
recommend  the  abolition  of  this  establishment, 
because  thepunishmcntof  mere  transportation 
to  New  South  Wales  is  not  sufficient  to  deter 

,  from  the  commission  of  crime..    The  reforms 
they  recommend  are  as  follow  :-7 

The  separation  of  the  prisoners  by  night  is 
essential  as  a  first  step  towards  improvement ; 
and  as  this  cannot  be  effected  on  board,  places 
must  be  provided  on  shore,  where  order  and 

.  silence  should  be  strictly  enforced,  the  visits 
of  friends  and  all  communication,  even  by  let- 
ter, prohibited.  Health  should  be  promoted, 
but  all  indulgence  xvithheld.  The  earnings 
of  the  convicts  should  be  carried  to  the  public 
account.  None  should  be  sent  to  the.HuJUv^ 
who  are  intended  to  remain  in  the  country, 
and  no  reserve,  therefore,  need  be  made  for 
their  discharge.  The  hours  of  labor  should  be 
prolonged,  so  as  to  make  the  work  of  a  con- 
vict at  ietut  equal  to  that  of  a  free  laborer. 
The  convict  establishment  should  be  an  inter- 
mediate station,  between  the  Gaol  and  the 
•Penal  Colonies.  The  inadequacy  of  simple 
transportation  being  apparent,  the  Committee 
are  of  opinion  that  no  male  convict  should  be 
exempted  from  the  previous  severe  punish- 
ment of  hard  labor  :  thus  enforcing  habits  of 
sobriety  and  industry,,  and  preparing  the  con- 
victs for  the  service  of  settlers,  in  the  Colo- 
nies. 

4.  0/  the  Penal  Colonies. — ^Transportation 
$8  considered  by  the  Committee  as  a  valuable 
ingredient  in  secondary  punishment.  Unless, 
they  say,  there  existed  some  such  mode  of  dis- 
posing of  criminals,  whose  offences  do  not 
merit  the  penaltv  of  death,  but  whose  morals 
are  so  depravea  that  their  reformation  can 
hardly  be  expected,  no  alternative  would  re- 
main between  perpetual  imprisonment,  and  the 
constant  infusion  into  society  of  malefactors, 
who,  after  the  term  of  their  punishment  had 
arrived,  would  again  be  thrown  as  outcasts  on 
the  world,  without  friends,  without  character, 
and  without  the  means  of  gaining  an  honest 
livelihood. 

The  effect  of  a  sentence  of  transportation  on 
culprits  is  thus  described.  Agricultural  la- 
bourers, with  families,  dread  it  extremely ; 
while  to  sinc^le  men,  mechanics,  who  are  sure  of 
receiving  high  wages,  and  generally  all  who 

.  feel  a  desire  of  change  and  a  va^e  expectation 
of  pushing  their  fortunes,  it  holSs  out  no  terrors 
whatever.  The  accounts  sent  home  are  so 
favorable  as  to  the  comfort  of  the  convicts,  that 
transportation  is  considered  rather  an  advantage 
than  a  punishment. 

The  situation  of  the  convict  assigned  to  a 
settler,  is,  in  many  respects,  preferable  to  that 
of  the  agricultural  labourer  of  this  country. 
His  food  is  more  abundant.  His  clothing  bet- 
ter; and  he  has  the  advantage  of  a  fine  cli- 
mate, with  the  certainly,  if  he  conducts  liimself 
with  propriety,  of  bein^  virtually  free  in  a  few 
years,  by  obtaining  a  ticxet  of  leave.  Mechanics 

.  are  still  more  adyantageously  situated.  The 
demand  for  their  labor  is  so  great,  and  its  re- 


muneration  so.  high,  as  to  render  H  eady  for 
them  to  purchase  indulgences  of  the  overseers 
(themselves  convicts)  ;  and  their  masters  find 
it  convenient  to  allow  them  privileges  wholly 
inconsistent  with  a  state  of  punishment,  with  a 
view  to  obtain  the  full  value  of  their  labor. 
Thus  they  are  imder  little  restraint,  and  make 
no  moral  improvement. 

Tickets  or  leave  are  given  at  the  end  of  four 
years,  to  convicts  transported  for  seven  years ; 
at  the  end  of  six  years,  if  transported  for  four- 
teen ;  and  of  eight,  if  transported  for  life. 
Though  confined  to  a  particular  district,  the 
possessor  of  a  ticket  of  leaye  is  allowed  to  work 
on  his  oAvn  account,  and  the  high  rate  of  wages 
furnishes  him  with  the  means  of  acquiring  ca- 
pital, with  which  he  is  enabled,  at  the  expira- 
tion of  his  sentence,  to  setup  in  business. 

The  "  Gentlemen  Convicts,"   consisting  of 
men  of  education,  who  Have  filled  confidentiBl 
situations  as  clerks  or  agents  in  this. country, 
are  the  mo«t  difficult  to  manage.    They  have 
been  .  allowed  to  act  as  clerks  and  tutors,  but 
many  remain  oh  the  hands  of  Government.  The 
Committee  recommend  that  the  mistaken  hu- 
manity as  to  those  persons  should  be  corrected, 
and  tne  convicts  sent  to  the  dock  yards  at 
home,  to  acquire  the  skill  and  habits  of  labourers 
before  they  are  transported  *  to  the  colonies. 
In  the  United  States,  criminals  of  this  de- 
scription are  sometimes  sentenced   to  impri- 
sonment for  life*;  but  the  Committee  think  that 
such  a  punishment  could  not  be  carricHl  into 
effect  here.    The  real  or  apparent  reformation 
of  the  prisoner  would,  inevitably,  so  far  prevail 
on  the  feelings  of  those  to  whom  he  had  ac- 
cess,   so  many  appeals  would  be  made  to  per- 
sons in  authority  oy  his  friends,  that  the  con^ 
sequence  would  probably  be  his  release  after  a 
few  years*  captivity.    This  might  reform  him, 
but  would  not  operate  as  an  exaniple ;  but  the 
horrors  of  a  lengthened  and  degrading  ser- 
vitude, would  prove  to  criminals  of  this  de- 
scription little  less  severe  th^n  death  itself.    The 
objection  urged  against  the  employment  of 
such  persons  from  their  incapacity  for  hard 
labor,  does  not  appear  to  be  weu-founded; 
and  the  Committee  are  persuaded  from  the  evi- 
dence, that  an  able-bodied  man,  however  un- 
used to  hard  labor,  may  easily  be  trained  to  it, 
and  beqome  a  useful  servant  to  the  settlers  in 
New  South  Wales. 

With  respect  to  the  general  treatment  of 
convicts  in  the  penal  colonies,  the  Committee 
were  desirous  of  ascertaining  by  what  means 
it  could  be  made  consistent  mth  its  professed 
object.  Some  of  the  witnesses  thought  that 
transportation  might  be  rendered  an  object  of 
greater  terror  if  the  convicts  on  their  first  arri- 
val in  the  colony  were  subjected  to  a  certain 
period  of  hard  labor  in  the  road  gangs.  But 
alth(tugh  such  a  puqishnient.woula.be  severely 
felt,  its  tendency  to  render  the  criminal  more 
depraved,  if  possible,  and  more  reckless  of 
conseauences,  and  the  great  expense  from  the 
ditficulty  of  finding  profitable  employment  for 
so  many  as  must  be  added  to  the  government 
gangs,  arc  9bjections  tQ  the  adoption  of  such  a 
plan. 
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Tlie  employment  of  oonviotsby  the  Qovem- 

ment,  except  for  offences  committed  in  the 
colony,  appears  to  be  of  very  doubtful  policy. 

'  It  necessarily  congregates  them  in  large  num- 
bers, the  evil  consequences  of  which  have 
akeadybeen  adverted  to,  and  is  inconsistent 
with  economy,  as  the  public  works  on  which 
they  have  usually  been  employed,  can  be  exe- 
cuted at  a  cheaper  rate  by  eontract.  But  the 
practice  of  alloHiu^  any  portion  of  the  Oo- 

.  vernment  convicts  to  sleep  oiit  of  barracks, 
and  to  provide  themselves  with  lod^nngs  in  (he 
town,  with  leave  to  work  on  their  own  kc- 
count»  appears  ao  incompatible  with  any  well- 
regulated  system  of  restraint,  as  to  require  the 
inimediate  attention  of  the  colonial  depart- 
ment. 

The  Committee  therefore  recommend,  that 
all  convicts  in  the  service  of  the  Government, 
l)e  strictly  confined  in  their  barracks  at  night 
in  separate  cells ;  and  that  the  barracks  be 
for  that  purpose  altered.  That  all  male  con- 
victs, on  their  arrival  from  the  mother  country, 
be  assigned  to.  settlers  in  the  rural  districts, 
and  that  none  be  allowed  to  enter  the  service j)f 
those  living  in  the  large  towns,  until  after 
several  years  residence  in  the  colony. 

That  none  but  persons  of  respectability  be 
allowed  to  have  convicts  in.  their  service  f  the 
consequences  of  allowing  settlers  of  profligate 
and  abandoned  characters  to  have  convict  ser- 
vants being  highly  objectionable. 

That  no  convict  be  assigned-  to.  a  settler 
until  he  shall  have  paid  or  given  security  for 
the  expence  incurred  in  the  conveyance  of  such 
convict  from  the  mother  country. 

That  the  service  in  the  country*  necessary  to 

the  obtsdning  tickets  of  leave,  be  not  shortened 

in  consequence  of  any  punishment  inflicted 

previously  to  transportation. 

It  was  with  a  knowledge  of  the  difficulty  of 

>  pnoviding  adequate  punishment  in  the  colony, 
that  the  Committee  recommend  an  improved 
system  of  convict  labor  at  the  Hulks.  The 
increased  severity  of  pmiishment  previous  to 
transportation,  they  are  of  opinion,  will  render 
it  unnecessary,  on  their  arrival  in  the  colonies, 
to  resort  to  any  measurefl  of  coercion  beyond 

.  what  may  be  required  to  insure  a  wholesome 
restraint,  and  a  denial  of  indulgences  inconsis- 

.  tent  with  a  state  of  punishment. 

Transportation  will  ttus  be  clothed,  the  Com- 

.  mitten  trust,  with  suflScient  terrors  to  deter 
from  the  commission  of  crime,  many  whom  no 

•  virtuous  motives  will  influence ;  who  will  learn 
that  whatever  advantages  may  eventually  be 

-  acquired  by  banishment  from  the  land  of  their 
birth,  can  be  attained  only  by  the  painful  en- 
durance of  a  severe  and  protracted  servitude. 
•  The  Committee,  in  concludmg,  observe,  that 

^  if  it  is  a  principle  of  our  criminal  jurispru- 
dence that  the  guilty  should  escape  rather  than 
the  innocent  suflfer,  it  appears  to  be  equally  a 
prindpk  in  the  infliction  of  punishment,  tnat 
every  regulation  connected  with  it,  from  the 
first  committal  of  a  criminal  to  gaol,  to  the 
termination  of  his  sentence,  should  be  charac- 
terized ra^r  by  an  anxious  regard  for  the 
health  and  conTeniience  of  the  cruninal,  than 


by  aiay  thing  which  might,  evpa  by  iinplioatto, 

appear  to  bear  on  him  with  undue  severity^  Jt 
cannot,  then,  be  deemed  surprising,  that  in  an 
over-peopled  country,  where  a  great  portion 
of  the  community  must  necessarily  be  exposed 
to  considerable  privation ;  and  where,  conse- 
quently, the  inducement  to  the  commission  of 
crime,  under  any  circumstances,  must  be 
great,  those  who  nave  been  brought  up  \vith 
little  attention  to  their  moiral  improvement, 
should,  when  urged  by  the  pressure  of  want, 
yield  to  the  temptation.  On  the  one  hand  they 
trust  to  the  uncertainty  of  the  law  and  the 
chances  of  impunity ;  while  they  know  that 
the  worst  that  can  befal  them  will  be  a  change 
to  a  condition  often  scarcely  inferior  to  thatm 
which  they  were  before. 

The  Committee  therefore  recommend  the 
adoption  of  a  system  which  to  many  may  ap- 
pear, at  first  sight,  characterized  by  unneces- 
sary severity ;  but  they  feel  persuaded  that  a 
few  years'  experience  will  shew  that  it  is  at- 
tended, not  only  with  increased  security  to  the 
public,  but  with  advantage  to  the  criminals 
themselves. 

For  the  present,  the  Committee  reconamei^d 
that*  an  immediate  survey  W  made  of  tfie  Pri- 
son at  Dartmoor,  with  a  view  to  its  being 
adapted  to  the  reception  of  convicts.  They 
also  suggest  the  propriety  of  a  return  of  all  the 
prisons  through  the  kingdom,  stating  the  al~ 
terations  ana  additions  necessary  to  provide 
for.the  complete  separation  of  the  prisoners. 


CHANGES  IN  THE  LAW  DURING 
THE  LAST  SESSION  OF  PARLIA- 
MENT, 1831—1832. 

No,  XII. 


REMEDIES    AGAINST   TUB    HUNDRED. 

2at3  W.4.  c.  72. 

The  Laws  relating  to  remedies  against  the 
Hundred,  were  consolidated  and  amended 
by  7  &  8  Geo.  4,  c.  31,  and  provision  was 
made,  as  to  machinery  employed  in  manu' 
factures ;  but  no  compensation  was  pro- 
vided for  pulling  down  or  destroying  thresh' 
ing  machines. 

The  2  &  3  Wv  4,  c.  72,  which  received 
the  royal  assent  on  the  12th  August  last, 
extends  the  remedy  to  threshing  machines, 
whetlier  fixed  or  moveable ;  and  also  for  any 
damage  done  to  any  erection  or  fixture  be- 
longing thereto.* 


BILLS    ON.BXCBANOB.       2  &  3  W.  4.  C  98. 

Bills  payable  at  places,  not  the  residence 
of  the  drawees,  need  not  be  presented  at 
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^beir  reaidenoe ;  and  if  not  accepted  on  pre- 
aentment,  may  be  protested  for  non-pay- 
ment, without  further  presentment,  unlesa 
the  amount  be  paid  to  the  holder. 


LVKATIC8.     2  &  3  W.  4.  c.  107. 

Hub  Act,  which  waa  passed  on  the  1 1th 
October,  consolidates  the  previous  statutes. 
The  Lord  Chancellor  is  authorised  to  ap- 
point from  fifteen  to  twenty  commissioners 
for  London,  Middlesex,  and  Southwark. 
Four  or  five  are  to  be  physicians,  and  two 
Bt<e  to  be  barristers.  The  commissioners 
are  to  grant  licences  of  houses  fox  insane 
persons.  They  are  to  meet  four  times  in 
every  year;  and  five  commissioners  may 
HBsemble  at  any  time, 

hi  the  other  parts  of  England,  licences 
are  to  be  granted  by  the  justices  at  quarter- 
sessions,  and  they  are  to  appoint  visitors. 

Notice  of  the  application  for  a  licence 
must  be  given  fourteen  days  before  the 


meeting.  The  licence  must  be  tenewed 
annually.  If  the  commissioners  refuse  a 
licence,  notice  may  be  givifen!  to  the  Secre- 
tary of  State  for  the  Hbme  Department. 

No  person  is  to  be  received,  without  an 
order  and  medical  certificate.  If  there  are 
100  patients,  there  must,  be  .«  resident 
mediod  man;  and  if  less,  they  aire., to  be 
visited  by  medical  men.  - 

llie  houses  are  to  be  inspected  by  the 
commissioners  four  times  a  year,  and  by 
visitors  tiupee  times,  a.  ymx\  i\CcpQm4in8 
persons  is  deemed  a  misdemeanor.  Tlie 
commissioners  may  set  at  liberty  persons 
improperly  confined,  unless  found  insane 
imder  a  commission,  or  by  order  of  the 
Secretary  of  State. 

An  annual  report  is  to  be  made,  to  the 
Lord  Chancellor,  who,  as  well  as  the'  Secre- 
tary of  State,  may  order  visitations  by  the 
metio]>olitan  commissioners ;  and  witnesses 
may  be  summoned  in  any  matters  relating 
to  tiie  execution  of  the  Act. 


PARLIAMENTARY  RETURNS. 


MASTBUS    ZM    CHANCBRT. 


(      1.     ) 

Xetum  9fth9  Smnet  of  the  Matt^i  in  Chnneerp  whn  kave  Retired  upon  Supemnnrnttim  M»iri 
QHce  Hnce  November  1830  to  the  prenent  time  ;  their  j4g-ee  nt  the  periwfuf  their  Retirement, 
Qnd  the  jimount  of  Superannuation  Mowimce  granted,  and  the  Fund  from  which  grunted. 


Francis  Paul  Strat- 

ford,  Esq. 
John   Springett 

Harvey,  Esq.  - 
Sunuel  Compton 

Cox»  Esq. 
James     Stephen^ 


When 
Appointed. 


18th  March 

1803  . 
13th  Jan. 

1804  . 
18th  July 

1804 
|20th  Feb. 


When  Retired. 


Esq. 
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I 


4th  March  > 

1831     .  ( 

r^th  June  I 

1831     .  { 

3d  March  i 

1831     -  < 

29t1i  March  7 

1831     .  5 


Age. 


76 
77 
74 
72 


Supersmitt- 

etinn 
AlUnnince. 


^1,500 
U600 
1,500 
1,600 


The  Fund  frooi 
which  pnld. 


I 


Suitor's  Fond  | 

-  ditto     •  I 

-  ditto     •   I 

■! 


ditto 


Tte  Lcagttiof 


28  years,  want- 
ing 14  days. 

27  years  and  1^ 
wards. 

26  years  and  up- 
wards. 

20  years  and  ii|)* 
wards. 


Tke  Namee  and  jigee  ofPeremu  appointed  to  be  Masters  in  Ckaneery,  Hnee  Nooemher  1830. 


Names. 


Henry  Martin,  Esq.'     •  *     • 
George  Boone  Roupell,  Esq. 
WifKam  Brougham,  Esq.      • 
William  George  Adam,  Esq. 


t 


When  Appointed. 


I 


Age. 


4th  March  -  .  1831 
4ih  Maoeh  •  .  183) 
29th  March  •  ^  »83l 
9th  June  ...  1831 


65  years  and  np^fnsrds. 
67  years. 
34  years. 
49  years. 


(   8.    ) 


lii 


Return  rftkt  Perm%9  app^nted Mmtert  inChnneery,  ftnm  the  Ui  ihy  ftfJnnunty  VfXh^to'the 
\si  da^  i!f  Janwarjf  \&2{)  i  their  A^es  ut  the  Hme  of  Appointment. 


^ame*. 


Dttte  of  Appnintinent. 


John  Jekyll,  Eim|. 
WiUiain  Courtenay,  Esq. 


Ak«  ut  the  time  of  A  p^int  mcnt. 


22dJan&    -        -     1815 
30th  July    •       .    1817 


-  -    62  years. 

-  -    40  years. 


C    3.    ) 

Retwn  of  ike  Penont  appoint^  Matten  in  Chancery  itnce  the  Xei  day  of  January  1820,  whjk 

their  Agee  at  the  time  of  their  Appointment, 


Namn. 

Date  of  Appoint  meot. 

Avcat  the  timeiif  App«»intin«  m. 

I 

John  £dmttnd  Dowdcswell,  Esq. 
Fnucis  Gross,  Esi{.       «... 
Junes  Trower,  Esq.     .... 
WiUiam  Win^^field,  Eso.       • 
James  William  Farrer,  Esq. 
SirGiffinWUson,  Knight      - 
Rijfht  Hooourable  Lonl  Henley    • 
Henry  Martin,  Esq.      .        .        •        . 
George  Boone  Roupell,  Esq. 
William  Broufrham,  Esq.      ... 
William  George  Adam,  £s<i. 

8th  day  of  February  1820 
l2ihdayof  July    -  1821 
3d  day  of  March    -  182.^ 
16thdavof  February  1824 
9lh  day  of  March  -  1824 
2^d  day  of  March  -  1826 
23d  day  of  March  •  1826 
4th  day  of  March  -  18:U 
4th  day  of  March  -  lan 
29th  day  of  March    1831 
9th  day  of  June     -  1831 

'    '    47  years. 

-  •    40  years. 

-  -    67  years. 

•  -    52  years. 

-  -    59  years. 

-  •    36  years. 

-  -    66  years. 

•  m    67  years. 

-  -    34  years. 

•  -    49  years. 

(    4.    > 

Rilumofthe  Number  ofRepartn  $ent  out  of  the  Office  of  each  Master  eifkce  the  lut  ofJamary, 
1831.  dietinguiehing  the  Changei  in  each  Office  during  the  period,  and  th9  D>Ue  of  each 
fJhartire.  .... 


John  Edmund  Dowdeewell,  Esq. 


pFRncIs  Croas,  Esq. 
James  Trower,  Esq. 
William  Wingfiela,  Esq.    - 
Jsroes  William  Farrer,  Esq. 
Sir  Giffin  Wilson,  Kn^rht 
The  Riffht  Hon.  Lord  Henley 
Henry  Martin,  Esq. 

Francis  Paul  Stratford,  Esq. 
George  Boone  Roupell,  Esq. 

Samuel  Compton  Cox,  E^.' 
William  Brougham,  Esq. 

James  Stephen,  Esq. 
William  George  Adam,  Esq. 


387  Re]>ort8  and  Cer- 
tificates. 
a52  Ditto 
311  Ditto 
441  Ditto 
373  Ditto 
402  Ditto 
426  Ditto 
256  Ditto 

101  Ditto 
286  Ditto 

90  Ditto 
188  Ditto 


No  change  in  this  office  since 
January  1831. 

•  -    Ditto. 

-  •    Ditto. 

-  .    Ditto. 

-  •    Dit'o. 

•  •    Ditto. 

-  .    Ditto 

Succeeded  Francis  Paul  S^r^tfocd^ 
Esq,  4th  Marcii,  1831. 

Succeeded  Samuel  Compton  Cos, 
Esq.  4th  March,  1831, 


Succeeded  Jame^  Stephen.  Esq. 

29th  March  1831. 
167  Ditto         .       .  _ 

Succeeded  James  Sprin^ett  Harvey,  Esq.  as  Accountant- 
General,  9th  June  1831. 

I 


(    B. 


W.  T.  Smith, 
Qerk  of  the  Public  Office. 


Public  Ofpicb,  CHAjrcaBr, 

Copy  of  the  Minute  left  in.  the  Public  Omee  In  Chancety,  reepecting  the  Retiring  Salaries^ 

Mastere  RovPELLand  SiAVLTiv, 

ur  u         ac  -^        J  ^  «  «        ,.  «  *0'A  JUareh  1831  . 

.  Whereas  Henry  Martin  and  George  Boone  Roupcll,  Esquires,  have  been  appointed  Master* 
IB  Chancery :  And  whereas  there  may  arise  a  necessity  for  their  Retiring  before  serving  the  fiill 
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term  of  Twenty  Years,  througli  fome  permanent  bodily  Infirmity ;  Tkk  ii  to  Certify,  TlMt  thejr 
have  each  accepted  tlieir  said  Offices  upon  express  condition,  that  if  they  should  Resign  before 
the  full  term  ai  Twenty  Years,  th^.  shall  make  no. chum. to.  Retiring.  Pen;^ioo. 

BaocGflAM,  C. 

BANKRUPTCY   COURT  AND   OFFICERS. — THE    SECRETARY   OF   BANKRUPTS*   RETURN. 


In  obedience  to  the  order  of  the  House  of 
'.  Commons  of  the  4th  day  of  April  last,  directing 
*•  a  return. of  the  duties  performed  by  the  pre- 
sent and    former   secretaries    of   bankrupts, 
-before  the  pas?in«f  of  the  act  constituting  a 
court  of  bankruptcy,  and  of  the  number  of 
hours  in  each  day  in  which  they  were  respec- 
.tively  engaged  m  the  public    duties  of  the 
'office ;  and  also,  a  return  of  the  number  of 
clerks  and  other  officers  employed  in  the  secre- 
.tary*8  office  before  and  since  the  passing  of  the 
.<act^  aiid  of  the  comparative  attendance  of  the 

-  secretary  at  his  office  before  and  since  the 
passing  of  the  act ;  and  of  the  number  and 
names  of  other  offices  or  appointments  held 
by  the  .present  or  former  secretaries  while 
being  secretary  of  bankrupts,  or  consequently 
to  their  quitting  that  office,  to  which  any  of 
them  may  have  been-  appointed  by  the  Lord 
Chancellor ;  and  of  the  hours  of  attendance  of 
the  late,  deputy  secretary  of  bankrupts  on  the 
duties  of  his  office,  and  a  specification  of  what 
such  duties  were,  and  of  the  number  of  bank- 
rupt petitions  heard  in  Court  by  the  Lord 
Chancellor  and  Vice-Chancellor  respectively, 

^during  the  years  1829,  1S30;  and  1831  :" 

I  communicated  such  order  to  Mr.  Pensam 
and  Mr.  Barlow,  my  two  immediate  predeces- 
.sors  in  the  office  of  secretary  of  bankrupts,  and 
to  Mr.  Barber,  who  acted  as  deputy  secretary 
for  several  years,  and  to  the  time  the  act  con- 

.  atituting  a  court  in  bankruptcy  came  into  ope- 
ration, and  I  subjoin  their  several  answers 
made  to  such  my  communications. 

In  answer  to  a  former  order,  I  have  specified 
the  duties  performed  by  me  as  secretary  of 
bankrupts,  since  the  before-mentioned  act 
came  into  operation,'  and  I  cannot  better  ex- 
plain what  were  my  duties  before  the  passing 
of  that  act,  than  by  referring  to  the  returns  of 
Mr.  Pensam  and  Mr.  Barlow.  I  performed  all 
the  duties  so  specified  by  them,  except  that 
I  cannot  say,  like  Mr.  Fensam,  that  1  have 
attended  the  Lord  Chancellor  in  person  daily, 

-  or  like  Mr.  Barlow,  that  I  was  in  Court  daily 
at  the  sitting  and  rising  of  the  Court  $  but  I 
have  always  been  in  attendance  on  his  Lord- 
ship in  person  several  days  in  each  week,  some 
times  twice  and  thrice  a  day,  frequently  at  an 
early  hour  in  the  morning,  before  his  Lordship 
went  into  Court;  and  oftentimes  from  an  early 
hour  in  the  evening  till  past  midnight.    I  dia 

jiot  attend  daily  in  Court,  because  I  found  it 
had  not  been  the  practice  of  any  of  my  prede- 
cessors, except  Nir.  Barlow,  so  to  attena ;  and 
because  such  attendance  did  not  appear  to  m« 
to  be  requisite,  many  days  passing  without  ady 
business  in  bankruptcy  being  transacted  in 
Court,  no  business,  requiring  special  direc- 
tions>  bein^  brought  on  without  notice,  and 
such  directions  as  were  given  being  taken  ac- 
cording to  established  custom,  and  m  the  same 
'  manner  as  is  done  in  all  the  other  departments 
1  of  the  Court  by  the  officer  of  the  day,  whose 


duty  it  may  have  been  to  be  in  attendance.  I 
do  not  find  the  duties  of  the  secretary  di- 
minished by  the  establishmept  of  the  new  court 
the  business  carried  to  that  Court  from  his  of- 
fice being;  with  the  exception  of  the  allowance 
of  bankrupt's  certificates,  that  only  which  re- 
sulted from  the  attendance  on  the  Vice-Chan- 
cellor, and  conseouent  on  orders  pronounced 
by  his  Honor,  ana  the  returns  show  that  those 
duties  were  performed  by  the  deputy  secretary, 
whose  office  i&  abolished  by  the  late  act.  The 
responsibility  and  the  r  necessity  for  the  per- 
sonal attendance  of  the  secretary  at  his  office 
are  increased  rather  than  diminished  by  that 
act,  inasmuch  as  he  has  lost  the  advantage 
which  he  derived  from  the  general  super- 
intendence of  the  business  of  that  office  which 
was  exercised  by  the  deputy  secretary  ;  and  I 
find  the  references  made  to  myself  at  the  office 
more  frequent  since  the  act  than  before  its 
passing.  Iwas  appointed  secretary  in  the  place 
of  Mr.  Barlow  by  the  present  Lord  Chancellor, 
on  his  Lordship  taking  the  Great  Seal  in  No- 
vember 1830  ;  but  I  do  not  hold  nor  have  held 
any  other  office  or  appointment  under  his 
Lordship. 

Before  the  passing  of  the  act  referred  to, 
there  were  employed  in  the  office,  besides  the 
secretary  and  -deputy  secretary,  four  cleij^  or 
assistants  and  a  messenger.. 

The  office  of  deputy  secretary  no  longer 
exists,  and  the  Lord  Chancellor  has  beea 
pleased  to  appoint  Mr.  Barber  to  be  one  .of  the 
registrars  oi  the  new  Court  of  Bankruptcy,  in 
which  coUrt  two  other  of  the  secreta^'s  former 
clerks  or  assistants  also  now  hold  offices.  Two 
of  the  former  clerks  remiun  at  the  secretary's 
office,  having  greatly-diminished  salaries  pro- 
vided for  them  by  the  act,  and  besides  a  mes- 
senger, other  assistance  is  daily  necessary, 
which  is  paid  for  out  of  the  fees  directed  to  be 
received  by  the  secretary  under  the  first  sche- 
dule to  the  act. 

The  number  of  bankrupt  petitions  heard  by 
the  Lord  Chancellor  and  Vice-Chancellor  re- 
spectively during  tiie  years  1829,  1830,  and 
1831,  were  as  fouows : 


1829  .  .  Lord  Chancellor  .  .  134 

Vice-Chancellor  •  ,  623 

1830  .  .  Lord  Chancellor  .  .  102 

Vice-Chancellor  .  .  582 

1831  .  .  Lord  Chancellor  .  .  121 

Vice-Chancellor  .  .  641 

662 

WM.    VIZARD. 

7  May,  1832.        Secretary  of  Baiiknq>ts. 


657 


664 


In  answer  to  the  requisition  communicated 
to  me,  I  have  to  state,  that  I  was  secretary  of 
bankrupts  to  the  Lord  Chancdlor  from  April 
1815  tul  his  Lordship's  resignation  in  \S21, 
and  also  of  commissions  of  peace/ &c. 


p4ij4lfBM#irfiyfirJiiPfiiinii 
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Itttended \ai^ hotdMo kk perAiif  daily/ ex^ 

cepc  on  Sundays,  and  wnen  bis  Lordship  ynia 
absent  from  London  during  the  autumn  vaca- 
tion, and  generally  at  some  time  of  the  day  at 
the  office  a  longer  or  shorter  time,  as  business 
there  required  my  presence  for  the  perform- 
'  ance,  or  superintendence  or  direction  of  it,  but 
not  for  any  particular  times  or  hours ;  and  not 
unfrequently  when  petitions  were  in  course  of 


cerdftcatoe  in  di«QiM«tte;4aBtole  1li»! 

for'  allowance  imd  confirmation  by  the  Lord 
Chancellor,  at  the  proper  tuae^  after  sudi  ad- 
vertisement, and  to  write  the  proper  allocatur, 
and  lay  the  same  before  his  Lordship  for  sign- 
ing, and  when  allowed,  to  make  an  entry  theieof 
in  an  alphabetical  list,  for  reference ;  toreeeive 
all  petitions  to  the  Lord  Chancellor  in  matlers 
of  baakruptcy ;  to  vnrite  and  lay  before'  the 


hearing,  or  specially  appointed  or  expected  to   Lord  ChaaceUor,  for  his  signature,  all' ^orders 


be  brought  on,  my  attendance  has  been  re- 
quired and  given  for  seven,  eight,  or  more 
hours  in  the  day,  between  the  court  and  the 
office. 

The  assistants  and  clerks  employed  in  the 
business  of  the  office  while  I  was  secretary, 
were,  a  deputy,  who  attended  the  Vice- Chan- 
cellor, and  to  the  buaineM  pastiog  before  him ; 
one  assistant  personally  to  the  secretary ;  three 
clerks  at  the  desk,  for  the  current  business, 
including  the  books  and  aoconnts ;  and  a 
xq^ssengcT;  and  generally  two  or  three,  and 
sometimes  inbre,  wtittng  stationers  close  at 
hand,  solely  employed  for  expediting  with  the 
greatest  dispatch  the  copying  and  other  busi- 
ness in  whicn  they  could  be  properly  employed. 

I  was  at  the  same  time  (and  before  I  was 
secretary)  a  commissioner  of  bankrupts,  and 
cursitof'  for  the  counties  of  Gloucester  and 
Cambridge,  being  an  office  for  life;  of  small 
emolument,  and  not  requiring  my  attendance 
in  person. 

The  duties  of  the  secretary  of  bankrupts, 
I  considered,  were  personals  to  attend  the 
Lord  Chancellor,  not  only  in  Court,  and  on  all 
public  occasions  of  business  and  state,  in  rota- 
tion with  his  Lordship's  other  secretaries,  but 
almost  daily,  to  procure  the  signature  of  the 
necessary  documents  and  authorities  for  all  the 
proceedings  of  the  department,  or  at  least  to 
oe  in  place  to  explain  or  take  directions  on  vSl 
special  matters,  which  were  of  frequent  occur- 
rence ;  and  by  himself  and  assistants,  to  strike 
all  dockets  for  commissions;  receiving,  exa- 
mining, ^ing,  and  keeping  the  necessary  do- 
cuments, called  the  docket  papers,  for  the 
issuing  of  commissions  thereon  ;  to  receive, 
fUe,  and  keep  the  bond  entered  into  by  the 
petitioning  creditor  to  the  Lord  Chancellor 
previously  to  the  issuing  of  any  commission  j 
to  examine  the  same,  and  see  that  it  be  pro- 
perly  executed  and  attested  ;  to  write  on  the 
petition  the  fiat  for  the  Lord  Chancellor's 
signature,  and  to  lay  the  same  before  him ;  to 
enter  in  a  book  alphabetically  the  name  of  the 
bankrupt,  his  description  and  residence,  the 
name  of  the  solicitor  suing  ont  the  commission, 
the  date  of  the  docket  and  of  the  commission, 
in  a  book  open  to  be  searched  by  all  persons  { 
also  to  receive,  examine,  file,  and  Seep^  the 
affidavits  necessary  for  the  isisuing  of  writs  of 
supersedeas,  or  for  renewing  or  resealin^  com- 
nussione ;  to  draw  up  and  prepare  orders  thereon 
for  theLord Chancellor's  signature,  and  to  enter 
the  same  in  a  book,  open  to  be  searched  on 
application ;  to  receive  and  examine  all  certi- 
ficates of  conformitv,  and  the  necessary  affi- 
davits and  powers  or  attorney  relating  thereto; 
to  sign  warrantB  authorizing  the  advertising  of 


for  hearing,  or  auswdra  respecting  Hueb'  peti- 
tions ;  to  arrange  the  petitions  for  refeMnoe, 
and  to  make  lists  thereof  in  order  for  hearing ; 
to  attend  in  Court  at  theiwaring  of  ^neh  peti- 
tioris,  and  to  take  uunntes  of  the  proceemngs 
and  orders  made  by  the  Lord  Chancellor  there- 
on; to  make  copies  of  the  minutes  of  «uch 
orders'  when  the  parties  desire  it,-  and  ulti- 
mately  to  draw  up  and  settle  with  the  solici- 
tors, on  their  attending,  and  to  engrosfi'llie 
orders  upon  the  proper  stamps  <when  stamps 
were  used),  and  lay  tne  same  befoce  the  Lord 
Chancellor  for  his  signature  and  to  enter  the 
same  at  length  in  proper  books,  with  alpha- 
betical references  ;  to  keep  and  file  all  bonds, 
affidavits,  reports,  powers'  of  attorney,  and 
other  things  proper  to  be  retained  in  the  of- 
fieo,  with  indexer  and  ready  moans  of  refe- 
rence thereto,  and' to  make  copies  thereof  when 
applied  for ;  ifcnd  generally  to  all  matters  arising 
connected  ^ith  ]M*oceedings  in  bankmptey. 
'  If  April,  1832.  •  J.  Pbnbam. 


In  pursuance  of  a  communication  made  to 
me^  I  have  to  state,  that  i  filled  the  situation 
of  secretary  for  conunissions  of  bankrupts, 
from  the  1st  of  May,  \S27,  until  the  middle 
of  November,  1830,  and  that  during  that  time 
1  held  no  other  office  or  appointment,  and  that 
subsequently  to  my  quitting  that  office,  1  have 
held  no  other  office  or  appointment,  except 
the  situation  of  a  commissioner  of  bankrupts 
(since  abolished),  to  which  I  was  appointed  b^ 
the  Lord  Chancellor,  on  his  resigning  the  Great 
Seal. 

The  duties  discharged,  and  the  business  daily 
transacted  at  the  office  of  die  secretary  for 
commissions  of  bankrupt  are  set  forth  in  the 
Report,  p.  121,  of  the  commissioners  for  in- 
quiring mto  fees  in  courts  of  justice,  and  laid 
upon  the  table  of  the  House  of  Commons  in 
June.  1816.    Having  kept  no  account  of  the 

Frecise  number  of  hours  in  each  day  in  which 
was  engaged  in  the  duties-  of  the  office,  I  am 
unable  to  state  the  same.  My  whole  time  and 
attention  were,  however,  occupied  in  the  dis- 
charge of  the  duties  of  the  office,  and  I  found  it 
necessary  to  relinquish  mv  practice  as  a  bar- 
rister at  the  Chancery  Bar.  Whenever,  the 
Lord  Chancellor  was  sitting,  I  was  present 
for  some  considerable  time,  both  at  the  sitting 
and  the  rising  of  the  Court,  at  both  of  which 
times  originsd  and  pressing  matters  in  bank- 
ruptcy were,  without  previous  notice,  daily 
brought  before  his  Lordship ;  and  also  present 
in  Court  during  the  whole  day  and  sometimes 
evening,  when  appeals  and  other  special  mat- 
ters in  bankruptcy  were  appointed  to  be  heard; 
and  when  not  so  occupied  in  Court,  in  taking 


IW 


)^<»i?WK'*n(ir\«ei«r»^^  XX. 


miq»M.  (»(^prQO^;^gs  In  bankroptcy,  I  was 

einploy^d  jiu  ccceiviog  hU  Lordship's  instruc- 
tijoofly  and  oUuininj^  his  opinion  on  such  bank- 
suptqy  ipHtters  as  lioxa  time  to  time  arose,  and 
in  attendinfif  the  lieariQ^  of  bankrupt  petitions 
by  the  Vice-Cbancellor,  when  the  deputy  se- 
cretary might  be  unable  to  attend ;  and  in 
assUtinfC  in  and  superintending  all  the  business 
of  the  Qftice,  and  in  hearin^^and  settling  points 
in  dispute  between  the  solicitors  personally  at- 
Usading  before  me,  aa  to  the  form,  &c.  in 
whicb  the  orders  pronounced  by  the  Lord 
Chancellor  and  by  the  ViceXhancellor  should 
be  drawn  up ;  and  also  in  hearing  and  deter- 
mining all  practical  questions  whicTi  frequently 
arose  in  the  details  of  bankruptcy  business, 
previously  to  the  parties  going  to  the  Court  on 
the  aubject  thereof,  should  they  think  fit  so  to 
do.  I  also,  in  turn  with  the  other  secretaries, 
attended  the  Lord  Chancellor  in  the  House  of 
Lords,  and  on  all  occasions  of  state. 

The  number  of  clerks  and  otlier  officers  em- 
ployed at  the  office  during  the  above  period, 
besides  myself,  were,  a  deputy  secretary,  three 
clerks,  an  assistant  clerk,  to  be  instructed 
in  the  practical  business  c^- the  office,  and  a 
messenger. 

April  ao,  1832.  Franci8  Barlow. 

The  hours  of  attendance  of  the  late  deputy 
secretary  of  bankrupts,  at  the  secretary's  or- 
fioe,  were  daily,  Sundays  excepted,  from  ten 
o*clock  in  the  morning  until  three  o'clock  in  tlie 
afternoon,  being  the  regular  office  hours,  but 
frequently  cxteiraed  to  four  and  half-past  four, 
with  occasional  attendance  in  the  evening ;  but 
during  the  sittings  in  bankruntcy,  and  more 
particularly  at  those  i)erio<ls  wneti  the  sittings 
Dc^ame  most  lieavy,  nis  attendance  has  been 
reouired  to  the  hour  of  five,  or  half-|)ast  five 
o'clock,  resuming  the  further  discharge  of  his 
public  duties  from  the  hour  of  seven  till  ten 
*  and  half-past  ten  o'clock  at  night. 

The  duties  performed  by  the  late  deputy  se- 
cretary of  bankrupts  were,  (besides  lus  atten- 
lion  to  the  general  business  of  the  secretary's 
cpilice)  occasionally,  in  the  absence  of  the 
secretary,  to  attend  the  Lord  Chancellor  in  the 
bankrupt  fittings,  to  take  the  minutes  of  the 
orderrpfonounced  by  his  Lordship,  and  wholly 
to  attend  the  Court  of  his  Honour  the  Vice- 
Ghancellor  during  such  sittings,  performing 
the  like  duty,  and,  with  few  exceptions,  to 
draw  up  the  minutes  of  all  orders  in  bank- 
ruptcy made  in  both  Courts,  whetlier  on  motion 
or  petition,  to  settle  the  minutes  with  the 
parties,  and  finallv  to  pass  the  orders. 

WiLUAM  Barbbr, 
7  April,  18.3^ 

,  Late  Deputy  Secretary  of  Bankrupts. 


REMARKABLE  TRL\L8. 
No.  XX. 


BAROM  SANQUIRB'S  CASE,  1612,  FOR  MURDBR. 

Several  points  of  law  were  raised  in  this 


caK:— 


1.  That  the  accc«|ary  4:oiUd,jaqt  l^.tri^  till 
the  principals  were  attuintea. 

2.  That  a  peer  of  Scotland  eoidd  haw  no 
advantage  of  lus  peerage  iiere,,bat  mmit  i»c 
tried  as  an  English  commoner. 

3.  That  the  indictment  of  the  acce^^sary 
ou^ht  to  be  in  the  county  of  MiddJeseK,  wtiere 
he  incited  the  murderers  to  commit  the  ^ct. 

4.  That  the  indictment  ought  to  recite  that 
the  principals  committed  the  murder  in  Lou- 
don, as  was  tlie  facL 

6.  That  the  King^a  Bench  was  the  prap?r 
court  to  try  the  accessary  in,  as  it  sat  in  the 
county  of  Middlesex,  and  was  superior  U\  all 
other  courts  of  Oyer  and  Terminer;  which 
could  not  sit  in  term  time,  while  that  court 
sat. 

6.  That  there  need  not  he  fifteen  days  for 
the  return  of  the  venire  faciaMt  because  the 
oflcnce  was  committed  in  Midfiescx,  where 
the  court  sat  j  but  if  the  indictment  had'  been 
found  in  another  county,  and  removed  thither, 
there  ought  to  have  been  fifteen  days  between 
the  te»te  and  return. 

7.  That  if  the  principal  was  erroneously 
attainted,  either  for  error  in  the  process,  or 
because  the  principal,  being  out  of  the  realm, 
was  outlawed,  &c.  yet  the  accessary  might  l»e 
attainted;  but  then,  on  the  revenal  of  the 
attainder  of  the  principal  for  error,  the  atraia- 
der  of  the  accessary  was  of  course  reversed. 

The  prisoner  was  indicted  as  an  acccssanr, 
befnre  the  fact,  to  the  murder  of  John  Turn^, 
a  fencing- master. 

Baron  Sanquire,  while  playing  at  foils  with 
John  Turner  (about  five  years  before  the 
murder).  Turner  thrust  out  one  of  the  barpo's 
eyes,  with  his  foil :  whereupon  the  baron,  re- 
solving to  be  revenged,  tampered  with  several 
assassms,  to  murder  Turner.  In  1612,  he 
prevailed  on  Gilbert  Gray,  one  of  his  servants, 
and  Robeii  Carliel,  a  dependant,  to  undertake 
it :  but  Gray  afterwards  declining  the  attempt, 
Robert  Cafliel  associated  himself  ^ith  one 
James  Irweng ;  and  these  two,  on  the  1 1  th  of 
May,  1612,  about  seven  in  the  evening,  went 
to  a  public-house  in  the  Friara,  which  Turner 
freauented,  as  he  came  from  his  school ;  and 
finouig  Turner  there,  they  saluted  him,  and 
fell  into  conversation  with  him ;  when  Carliel, 
on  a  sudden,  fired  a  pistol  at  Turner,  and  shot 
him  in  the  breast ;  and  he  immediately  drop- 
ped down  dead.  After  thb,  Carliel  fled  la 
Scotland;  Lord  Sanquire  absconded;  but 
Irweng  and  Gray  were  taken,  while  endeavour- 
ing to  make  their  escape ;  and  Gray  was  after- 
wards made  an  evidence  against  tlie  rest. 

At  lengtli.  Lord  Sanquire  surrendering  him- 
self, ana  Carliel,  the  principal  assassin,,  being 
brought  back  from  Scotland,  Carliel  and  Ir- 
weng were  tried  at  the  Old  Bailey,  London  i 
and  l)eing  convicted  of  the  murder,  they  were 
executed  in  Fleet-street,  near  the  Friars ;  and 
Lord  Sanquire  being  afterwards  arraigned  at 
the  King's  Bench  bar,  as  accessary  be^re  the 
fact,  confessed  the  indictment ;  ana  was  there- 
upon condemned,  and  executed  in  Fblace« 
yard. 


!g  AdSreH  to  the  Z.V.  JwiHee.^Tefm  and tUtumt  h  IStt.     Mt 

your  tnlents  and  nssiduftj  hara  tu*qutred  i  and 
to  remiild  you  dt  the  same  time  of  the  respon* 
sibility  which  yon  have  thus  brought  upon 
yourselves.  It  is  only  by  the  continuanee  of 
such  exertions^  that  you  can  uphold  the  cha«' 
racier  you  have  gaioed,  involving  a«  it  does  the 
credit  of  vour  excellent  instructor,  and  the 
fame  of  that  noble  iuHtitution,  Under  whosie 
auspices  your  career  has  been  so  bappily^ 
commenced. 

Your  academic  prizes  are  the  fruits  of  your 
industry,  zeal,  imd  aInHty.  The  rewards  of  u 
professional  life,  as  you  must  be  well  aware, 
are  greatly  at  the  dwposal  of  fortune,  and  can 
only  faJl  to  the  lot  of  few.  All,  hotvever,  may 
secure  tliosc  far  more  valuable  advantages, 
without  which  no  others  are  worth  possessing; 
the  improvement  of  the  moral  and  mteHectiii^ 
faculties,  the  conscious  satisfaction  a^isinff 
from  a  faithful .  discharge  of  duty,  and  the, 
delightful  hope  of  rendering  some  service  to 
our  country  and  to  mankind. 

I  have  tlie  honor  to  be,  GentleriieU; 
Most  faitlifuUy,  yours, 

Th6mA8  l>KNIIAll. 

Russdl  Square,  Dee.  18,  \9iSL 


ADDRESS  FROM  TUB  PMZEMEN  OF 
THE  FACULTY  OF  LAW  OF  THE 
UNIVERSITY  OF  LONDON,  TO  THE 
LORD  CHIEF  JUSTICE  OF  ENG- 
LAND,  AND'  HIS  LORDSHIP'S  RE- 
PLY. 

Dec.  17.  1832. 

f«  the  Rig'hi  HumtraUe  Sir  ThimoM  Denmmn^ 
Kwghi,  Litrd  Chief  Jwttke  of  England. 

*  .    . 

Mav  it  pWase  your  Lordship; 

\Ve,  the  uncf  ersigucd,  who  have  obtained  the 
law  prizes  awarded  in  the  University  of  Lon- 
don, from  the  commeocement  of  that  insti- 
tutioa  to  the  present  time,  desire  to  oScr  to 
your  Lortltjhip  our  respectful  congratulations 
on  your  elevation  to  the  bench. 

At  the  bar  and  in  the  senate,  your  Lord- 
ship's career  was  long  conspicuous;  it  was 
hUettdtfd  by  the  general  respect  and  esteem 
die  to  your  public  and  private  worth ;  and  it 
has  now  closed  in  your  advancement  to  an 
office,  than  which  none  in  Eui^laod  is  more  an- 
tieut  or  more  honorable.  In  common  with 
the  profestion  and  the  country,  we  rejoice 
that  vour  tolents.  learning,  and  integrity  have 
fottiiS,  at  length,  their  are  reward.  "N^c  are, 
rtpcciully,  proud  to  recollect  your  active  and 
lilienil  patronage  of  our  university ;  and  we 
pray  that  for  many  vears  of  health  and  hap- 
piness you  may  reflect  new  lustre  on  your 
«meAt  station,  and  continue  to  be  the  guar- 
dian and  promoter  of  the  rights  and  welfare  of 

yjwr  country^ 

We  liawe  the  honor  to  be. 
My  Lord, 
Your  Lordship *s  obliged  and 
devoted  servants, 

(Signed)  Henry  Udatt,  Innpr  Tfemplc  \  Ed- 
ward Hall,  3.3,  Poultry ;  John  Hubbeck,  Inner 
Temple ;  J.  W.  Harden,  Inner  Temple ;  R.  D. 
Crai^,  Lincoln's  Inn  ;  Thomas  Hare,  Inner 
Temple;  J.  Parkcn,  New  Boswell  Court ;  J. 
Tatliain,  Grav's  Inn  i  W.  Pattison,  Lincoln's 
Jnrt  New  S«iuare ;  J,  A.  Johnes,  Lincoln's  Inn 
and  Chester;  Saipwel  Gale,  Lincoln's  lnn$ 
James  VThiteside,  Barrister,  Dublin  ;  J.  C. 
Heath,  Trinity  Hall,  Cambridge ;  Joseph  Wat* 
son, '  Newcastle-ttpon-Tyne  ;  Jphn  jLother^ 
ington.  Inner  Temple,  and  Newcastle-upon- 
Tpe;  Charles  WebMcr,  Inner  Temple. 


TERMS  AND  RETURNS— 1883. 


HiI«ARY  TEBM    .  ^  / 

Continues  Tben/y-ojie  Days, 

Beginning  Friday  1 1th  January. 
Ending  l^ursday.  Slat  January* 

EASTER  TERM 

Continue*  Twenty-four  Days.     . 

Beginning  Monday,  I5tii  ApriL 
Ending  Wednesday,  8th  May  •. ,  •    " 

TRINITY  TERM 

Continues  Twenty-two  days* 

Beginning  Wednesday,  22d  May.*". 
Ending  Wednesday  I2th  June<^, 


<  <    I  . 


To  the  Gentlemen  who  have  obtained  prites  as 
StudenU  for  the  haw  la  the  UnisersUy  of 
London, 

Gentlemen, . 

I  heartily  thank  you  for  your  congratulation 
an  my  attaining  the  high  othoe,  to  which  His 
Majesty  has  been  pleased  to  appoint  me.  Your 
just  estimate  of  its  dignity  and  importance  is 
calculated  to  impress  more  forcibly  a  sense  of 
the  arduous  duties  inherent  in  such  a  station. 

Permit  me  in  my  turn,  gentlemen,  to  con- 
fratulate  you  on  the  early  diiitinciion  which 


IflCBAELMAS  TSRU 

Continues  Twenty-four  Day^, 

Beginning  Saturday,  2d  November, 
Ending  Monday,  25th  November. 

*^*  The  Teste  and  Ketum  of  Writs  are 
regulated  by  the  Uniformity  of  Ptoceea  Act, 


^  Some  of  the  Almanacks  state  this  to  be 
the  .<Jth, 

t>  This  is  stated  to  be  the  2ad  in  some  At 
manacles. 

c  The  13tb  18  stated  in  some  Almanacks. 
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Quarter  Sessions. -^Bankruptcies  Syperseded. — Bankrupts, 


a  W.  4,  c.  ^9.  Every. writ  iflsaed  by  au- 
thority of  this  Act  shall  bear  date  on  the 
day  on  which  the  same .  shall  be  issued.  §. 
12k  No  writ  issued  by.  authority  of  this 
Aet  •shall-  be  in  force  for  more  than  four 
caleriifer  mouths  from  the  day  of  the  date 
thereof,  including  the  day  of  such  date.  §  10. 


QUARTER  SESSIONS. 

The  Quarter  Sessions  of  the  Peace,  imder 
1  W.  4,  c.  70,,  are  to  be  held  in  the  first 
week  after  the  28th  December,  in  the  first 
week  after  the  31st  March,  in  the  first 
week  after  the  24th  June,  and  in  the  first 
week  after  the  11th  October. 


BANKRUPTCIES  SUPERSEDED. 

From  Noo.  27,  tj».29e<v21.  l88Bt  bothjmehitkms 

And«iton,  Robert,  Salfiird,  Lancaster,  Merchant. 

Beckensall,  John,  Oxford  Street,  Wine  Merchant,  ruciMtled 
omU  oMiaUled. 

Christie,  Alexander,  Sheffield,  Engineer  and  Steam  Engine 
Maker. 

Coles,  U.,  High  Street,  Marylebnne,  Cheesemonger. 

Hamilton.  Robert,  Fountain  Court,  Bishopsgate  Street, 
Wine  Ikferchant,  rtscintted  and  aimuiied. 

Lancashire,  John,  Draycott  Field,  Derby,  Miller  and  Flour 
Dealer,  rttcinded  and  muuUUd. 

Mftud,  William,  and  Robert  Andover,  Southampton,  Brew- 
en. 

Wilkinson,  Joseph,  Eamont  Britlge,  Westmoreland,  Clock 

and  Watch  Maker. 


BANKRUPTS 

itrom  Nov.  27.  to  Dee.  2l,  1832,  both  tncUsive. 

Aynaley,  G.,  North  Shielda,  Northumberland,  Grocer. 
Mrfgittm,  Pringle  &  Co.,  King's^oad,  Bedford  Row ; 
BrtKkeft  U  Co.,  Newcastle-upon^Vnc. 

Attereti,  Anthony,  Bridge  Street.  Westminster,  Auctioneer. 
Hogertt  Manchester  Buildings,  (.'annon  Street,  West- 
minster; Lackinatom,  Off.  Ass. 

Anderson,  John,  and  Joseph  Perry,  Worcester,  Paintert  & 
Gilders.  Brsi,  Worcester;  nuiimrdtc  Haating$,  Gray's 
Inn. 

Abialtaros,  Lewis,  St.  Jameses  Place,  Aldgate,  Wine  Mer- 
chant. PoUockf  Basinghall  Street ;  Laelfiagtoiif  Off. 
Ass. 

Armson,  Fiancis,  WeUombe  Place,  Dorset  Square,  Builder. 
JViUiami,  Alfred  Place,^  Bedlord  Square;    Clark,  Off. 

Ass.  '    ^ 

Brown.  Barnard,  Leeds,  York,  Flax  Spinner.  •  Spente  k  Dea- 

borough.  Size  Lane;  Siholf,fitld  &  Co.,  Leeds. 
Brice,  William  Charlbury,  Oxfoid,  Glover.    Patten,  Hatton 

Garden:  Clark,  Off.  Ass. 
Brooks,   John  Augustus,    Charlotte  Street,     Bloomsbury, 

Wine    Merchant.       £o6i«s,    Bernard   Street,    Russell 

Square. 
Barrett,  Albert,  York  Street,    St.  James's  Square,    Wine 

Merchant.      Belcktr,  Off.  Ass. ;    Smith  k  Co.,  K«d  Lion 

Square. 
Brass,  ivter  William,  King  Street,  Hammersmith,  Oil  and 

Colourman.    GauuUtlt,  ^een  Street,  Clieap^ide ;  Lack- 

innton.  Off  Ass. 
BUlf  J^r<^miah  Broseley,  Salop,  Butcher,  Grocer  &  Brewer. 

Wtite  k   Wkitmore,   Lincoln's  Inn  ;      Smith,  Walsall, 

Stafford. 
Burton,  Richard.  Berkeley  Place,  Clifton,  Gloucester,  Vic- 
tualler.   Jiartep,  Hamard's  Inn }  Parker,  Bristol. 
Butler,  William,  Little  St.  Thoma«  Apostle,    Painter  and 

Gl^xler.     Hewitt,  Tokcnhouse  Yard. 
Benfield,  William,  St.  Mary  at  Hill,  London,  Perfumer. 

Hume,  Southampton  Buildings  k  Great  Surrey  Street; 

Graham,   CHT.'Avs. 
Bowley,  James  Browning,  Great  DoTor  Street,  Furnishing 

Ironmonger.       AbdaU,  Off.  Ass.  j  Seibf,  &t.  John  Street 

Road. 
Brichcno,  Robert,'  Hcmingford  Grey,  Hantingdon,  Hone 


Dealer.       Btck,  St.  Ivoij    IFolaalqr  k  Co.,  Chaacefy 

Lane.    •       ••  • 

Beaumont,  Frederick,  Hnddersfield,  York,  Grocer.'   Jecomb  ' 

k  Tindale,  Huddenfield  ;  Fan  Samdau,  Old  Jewry. 
Bcckensall,  John,  Oxford  Street,  Wine  k  Brandy  Merchant* 

Kn»gkt,  Church  Court,  Clement's  Lane,  Lombard.Street. 
Broomhead,  Thomas,  Birmingham,   Appraiser,  Aucti<.>ntf.T, 

and  guilder.       Holme  k  Co.,  New  Inn;  BartUet,  Bir- 
mingham. 
Bainet.  Thomas,  KocadilIy,^Seedaman.     Lgwi*,  Crvtched 

Friars ;  Clark,  Off.  Ass. 
Blake,  James,  Norton  Falgate,  Chemist  k  Druggist.     Attoot 

New  Broad  Street. 
Ball,  George,   Wood  Street,   Artiftcial  Flower  and  Feather 

Manufacturer.       Kitckgmer,  Off.  Ass.  |    Ijamrtmee  k  Cc. 

Old  Fish  Street. 
Bye,  Thomas,  Rathbone  Place,   Oxford  Street,  Victualler. 

Mark,  Southampton  Buildings,  Chmnoery  Lane. 
Back,  Henry,  Margate,  Kent,  Grocer.       Jbbott^  Off. Am.; 

Redairay,  Clement's  Inn.  *      •    - 

Carter,  Henry  Chaplin,  Tooting,   Surrey,    Linen   Draper. 

Tucker,  Basinghall  Street. 
Cockin,  Richard,  Doncaster,  York,  Maltster,  &c.    Holme  k 

Co.,  Newinn J  Btrka.  Hemingfleld. 
Crewe.  Sarah  k  cliaabetn,  Burslem,  Stafford,,  lonkcepers. 

Hardivgy    Newcastle-under-Lyne, '  Stafford ;       Ifi/soa, 

King's  Bench  Walk,  Temple. 
Coles,  William,  jun.,  Mincing  Lane,  Broker.,     Grooas  Off. 

Ass. :  Knox,  Gray's  Inn  Square. 
Crooke,  John,  Burnley.  Lancaster,  Ironmonger.      JVoms  k 

Co.,  Great  Ormond  Street  j  Shma  k  Co.,  Burnley. 
Carter,  Samuel,  Famham,  Surrey,  Surgeon,  kc.        /feUtm^ 

Essex  Street,  Strand. 
Courtney,  Thomas  k  George,  Old  Jewry,  Clothier*.      Bd- 

Cher,  Off,  Ass.  {  Vuu  famieti.  Old 'Jewry. 
Clarke,  John,    Birmingham,    Warwick,    Coal  Dealer,  fcc. 

Chilton  k  Son,  Chancery  Lane;  Bcmmb,  Birmingham. 
Dove,  William,  Bath,  V  ictualler.        G.  Smith,  Basinghall 

Street  |    lAttle,  Bach. 
Drucker,  Salem,  Old  City  Chambrn,   Bishnpuate  Street 

Within,  Merchant,      /.loytf,  Crown  Court,  Uhedpside;* 

Graham,  Off.  Ass. 
Dean,  John,  Liverpool,  Tailor,  ktc.      JZoMmov,  Liverpool  j 

Blackuock  and  ButMx,  Serjeanu'  Inn,  Fleet  Street.         t 
Daubney,  Thomas,  Portsea,  Southampton,  Grocer.     BuUen, 

Grav's  Inn  Place;  Lon/r,  Portsea. 
Dun,    Maxwell  Robert,  k  William  Cleugh,  London  Street, 

Fenchurch  Street,  Merchants.     Gibson,  Off.  Ass. ;    OU- 

veraon  k  Co.,  Frederick**  Place,  Old  Jewry. 
Rscudier,  John,  Albemarle  Street,  Piccadilly.  Hotel  Keeper. 

Groom,  Off.  Ass.;  S/mtr,  Ely  Place,  Holborn.    •  • 

Evans,  David,  jun.,  Liverpool,  Joiner  and  Builder.      More^ 

crqft,  Liverpool;  Chester,  Staple  Inn.  "•  - 

Eld,  John.  Walsall,  Stafford,  Innholder.     TVincer,  Blooms- 

buiy  Saoare ;  Heeley.  Walsall. 
Emmctt,  Abraham,  H  olden  Wood,  near  Haslingden,  Laui- 

caster,  ^'otton  Spinner.     Milne,  Parry  k  Co.,  Temple  j. 

Mitchell,  Haslineden.  -    .•    - 

Edney,  John,  jun..  Merton,  Surr^,  Victualler.      Edwtcrdt, 

Off.  Ass.  1  Hall  k  Bishop,  Serjeants*  Inn,  Fleet  Street. 
Furniss.  William,  Leeds,  York,  Smith  k  Farrier.       Gr%gUh 

k  Son,  South  Square,  Gray*9  Inn;  Wood,  Leeds. 
Fenton,  William,  Belle  Vue,  Sandall,  York,  b'choolmaster 

Strangitayi  k  Co.,  Bamard*s  Inn^  Btacktum,  Leeds. 
Frost,  John,  and  John  Nelson,  Huddersfleld,  York,  Manu- 

facturersof  Fancy  Goods.     Clarke,  Richards,  k  Co,  lin- 

coin's  Inn  Fields;  fVkUehead  and  Rokmfon,  Hndders' 

field. 
Fallows,  Jo8iah,jun.,  Oldham,  Lancaster,  Grocer.     MU»e, 

Party  k  Co.,  Temple ;  Skt^Uhom,  Oldham. 
Graham,  William.  Roiemary  Lane,  Whitechapel,  Victnal.' 

ler.    Groom,  Off.  Ass. ;  Bitkett  k  Cox,  Cloak  Lane. 
Geary,  Nicholas,  Southampton,  >tav  Manufacturer.     ■   £4^ 

itftrd*.  Off.  As$  1   tjnttrance,  Rucklersbur>'. 
Gottde,  Harry,    Leicester,   and  Harpur  Street,  Rc4  Lion 

Square,  ^eedsraan.       H'alker  k  Richards,  Lincoln's  lni# 

Fields;     C/orfcr,  Off.  Ass.  -"' 

Green,  Khoda.  Bristoi,  Hosier.        lyhitek  frhUmore^     (in- 

coin's  Inn  :  B'tari  &  Briitttn,  Bristol. 
Gorely,  Daniel,  Gre  it  Kussell  Street,' Bloomabury,   Perfa- 

mer.    Be/cA^r,  Otf.  Ass.;   /ferrrv,  Barnard's  Inn. 
Gariatt,  John,  Muggcrhtnger,  Blun ham, Bedford,  Publican, 

&c.       B«yt,  Pulton ;    Pnee  k   Heeling,  St.  John'a 

Square. 
Gilbert,  James,  Regent  Street,  and  Paternoster  Row,  Book^ 

seller  and  Publisher.     Re»tneU,  Chancery  Lane. 
Hobbs,  John  William,    Nonh  Terrace,   Mount    Gardcna^ 

Lambeth,  Music  &  Musical  Instrument  Seller.       7ea- 

NOJit,  Off.  An.:    GaM«(/r{/, Queen  Street,  Cheapside. 
Hayles,  Charles,  Portsmouth,  Grocer.      Itimry,  Chancery 

Lane ;    Lotp,  Portsea. 
Haxby,   William,  Hunmanby,   York,  Lace  Manufacturer. 

IValmsley  k  Co.  Chancery  Lane;     Scalekbum  k  Co., 

Great  Drifileld. 
Hensman,  Boswell,  Queen  Street  Plac^  London,  Momej*' 

Scrivener.        Tennant,  Off.  Am.;   J.  TV.  Taylor,    Ureat 

James  Street. 
Henwood,    Nicholas,    Penxance,    Cornwall,      Vtctnaller, 

Coode,  Guilford  Street  i  Puvnter,-  Penzance. 
Harris,  William,  sen.,  and  W.  Harris,  jun.,  Liverpool,    I.iii' 

en  Drapers.    Htmpmm,  Manchester ;  Jdiington  and  C^f^ 

Bedford  Row.^ 
Hook,  John,  Great  Alie  Street,  Goodman's  Fields,   Flour 

Deiler*   Ontm,  Off,  An. ;  Yamg,  Maxk  Lane. 


Bankruptt.—List  of  Wwki^efartmif'/vr  EMtcutim. 


19«{ 


Hovctt,  fidvhw  Bimd  Street,  Gbcaptide,  Winetferchant. 
Gibtom,  Off.  Ass.;    Snudtejft    New  Inn  Buildings,  New 
loo. 
TAiiidn,  ThonJM  Oabrirl,  A14jaUc,'WoQU«a  Oeaper,  .  Lame. 

Off.  Ass. ;  Fisher,  Queen  Street,  CheapsiHe. 
Joy,  Jehu,   Ashford,  Kent,    Bricklayer.     -  Tutker,   HHU 

Street,  Soutliwark. 
Kettle,  John-  Oliver,  Southampton  Street,  Strand,  Tailor. 

Edwardt,  Off.  Ass. ;  Hopuxtod  &  Co.,  Chancery  Ltfne. 
Lear.  Francis,  Kiugswood'  Hill,  Bitton,  Ulouoester,  Tatlow' 
Chandler,  fcc.      WoMbroughiL  Co.,  Bristol;   ExanM,  Bris' 
tol ;  Poole  &  GwKdem,  Gray's  Inn  Square. 
Lingford,  John,  Nottingham,  Ironmonger  &  Iron  Founder. 
Pafs^jc /MA,  Nottingham  I    Mdsrs.   Tufflor,  Feather- 
stone  Buildings. 
Lewellyn,  WiJliam*  Araoed  Uill^  Moneythusloyne,  Mon> 
moutli,  MHler.       WkUe  (k  IVhitmore,  Lincoln*!  Inn; 
Been  k  Brittan,  Briatol. 
Msyne,  Joha,  West  Smithfield,  Victualler.    Lov>e,OS.  Ass. ; 

Messrs.  5e<6f ,  Serjeant's  Inn,  Fleet  Street. 
Miller,  Adolphus,   Hermitage,  Westboume,  Susiezt  Hope 
Maker.      Smart,  Enuworth  ;    Messrs.  X>yae»  Lincoln's 
Inn  Fields. 
Newlsnd,  Montague^  Fftrtiament  8treet*'AVc8tminster,  Bro- 

ker.    Groom,  Off,  Ass. ;  Cocker,  Nassau  Strctt,  Soho. 
Feten,  William,  Blackfriars  Hoad,  Wine  Merchant,   and 
Oldham,  Lancaster.  Victualler.    Jdtingtom  k  Co.,  Bed- 
ford Row ;  Morri*,  Manchester. 
Pbillips,  Ha»nah,  Thasne,  Oaford,  Innkeeper,      haiee.  Oft 

Ass;  Messrs.  Rotr,  tssex  Sireet. 
Pinwill,  William  Trancher,  and  J .  H.  Please,  Exeter,  Linen 
]>rapers^       Avtton  &  Co.,  New  Broad  Street ;  Bmixoa, 
Exeter. 
Knncy,  Bernard,  Stafford  Place,  Pimlico,  Picture  Deafer. 
Gnem,  Off.  Ass.  %  H^gere,  Manchester  Buildmgar  West. 
minster. 
Peake,  Thomas,  Shrewsbury,  Grocer,  &c.      jRMaTds,  Crown 

Cottit,  Old  Broad  Street ;    Cooper,  Shrewsbury. 
P»nIu>Q,  William,    Broadteaze,   Crickilade,    St.  Sampson, 
Wilts,  Cattle  and  Sheep  atatesman.    Dtmmnbrajf,  HigJU' 
north  ;  IVhite  &  IVhitmore,  Lincoln's  Inn. 
Prstt,  Alexander,     Redditch,    Worcester,    Surgeon,     &r. 
Londee  &  Gutty,    Kcd  Lion  Square;    Crtttoeli,  Red- 
ditirh. 
KedtraTe,  William.  GrosTenor  Street  West,  Pimlico,  Wire 
Worker  &  Fence  Manufacturer.      iZo6iiuoa  &  Son,  Half 
Moon  Street,  Piccadilly. 
Bobinson,  Edwardp  Wakefield,  York,  Hosier.        Wigglee- 

Tortk,  &;  Co.,  Gray's  Inn  ;  Cuttle,  Wakefldd' 
Baby,  Joseph,  Darlington,  Durham,  Grocer,  &c.   May^ard, 

Durham  ;  MUler,  £ly  Place. 
Bey nolds,  Bureess,  Birmingham,  Draper  and  Tailor.       Ad- 

liHifUm  If  Co.,  Bedford  Kow:    Wxlh,  Birminfi^ham. 
Smith,  Samuel,  Birmingham,  Victualler.      Norton  it  Chap. 

Um,  Gmy*»-Iiin  ;  /n»*ta«&  Co.,  Birmingham. 
Sharmant  Joseph,  Birmingham,  Grocer  &  1  ea  Dealer.    Ed. 

«ardi.  Off.  A*s. :  Synfetter  &  IValker,  FurniTal's  Inn. 
Sarflen,  T.,  Abchurch  Lane,    Wine  Merchant.        Youmg, 

Geone  Yard,  Lombard  Street. 
Savai{¥,  Henry,  Oxford  Street,  Cheesemonger.    Tennant,  Off. 
Ass.}    Ottchieon  k  Co.,  Crown  Court,  Thieadneedle 
Street. 
Sheen,  Henm  Leicester,  Grocer.        Tay'^tr,  John  Street, 

Bedford  Kow ;  Lnck,  Leicester. 
Snrr,  John,  jnn.,  Belfast,  Merchants.      Johneon  k  iVeatker- 

ell.  Temple ;  BagMkatr,  Manchester. 
Shevard,  George,  Edgeware  Road,  Dealer  in  Horses.    Bart- 
Irf,  Somerset  Street,  Portman  Square ;    Graham,  Off. 
Ass. 
Smith,  James,  Bedford  Row,  Money  Scrivener.      mfcAearr, 

Off.  Ass. ;  Abrahame  &  Robeon. 
Stephenson,  Edward,  Liverpool,  Joiner  &  Builder.      Mare' 

cr^,  Uverp^Kil;   Ckeeter,  Staple  Inn. 
Shaw,  John,  Great  St.  Helens,  General  Dealer.    Jhbott,  Off. 

A«s. )  Barf,  Mitre  Court.  Milk  .Street,  Cheapsidc. 
Son^Epk  Charles*  Mint  Street,  Southwark,  Cabinet  &  Look- 
rag  Glass  Man  ut  act  urer.    /f/a\c,  Essex  Street,  Strand. 
SbeohA-d.  Henry  John,  Beverley,  York,  l>ealer.    Bell  &  Co. 
Bern  Ch«ircfa  Yard ;  Brook,  York ;    Jveeon,  Beverley ;  or 
Shepherd,  Beverley. 
Shjw,  Benjamin,  Uociidale,  Lancaster,  Hat  Manufacturer. 
Sorrtt  k  Co.,  Great  Orroond  Street ;  Heaton.  Rochdale. 
Spairow^  Henry,  Wolverhampton,  Stafford,  Iron  Founder. 
C«p«s,  Raymond  Buildings;    Holyoake,  Wolverhamp- 
ton. 
SiBi^  William,  St.  Ives,  and  Penzance,  Cornwall,  Grocer, 
AC   Poole  k  Gamten,  Gray's  Inn  Square;  Livttt,  Bris- 
tol. 
Sikes.  Shakespear   Garrick,  Huddersfteid,    York,    Baker. 
Walker  k   Rieharils.  Lincoln's  Inn  Fields;     Clough  k 
Norton,  H  udders  field. 
Strattoii,  Qct^rge  Fredftriclc,  Park  flail  near  Alcester.  War- 
wick,   and   Fulham,,  Middlesex,     Pipe  Manufacturer. 
LoTe,  Off.  Ass. ;    Stoket  k  Co.,  Cate.<ton  Street. 
Thomas,  Willisun,  Tliomas,  k  Isaac,  Narrow  Street,  Rat- 
cliffe.  Ship  Owners.     A'licAener,  Off.  Ass. ;    Blant  kCo., 
Liwetpool  Sueet. 
Tobin,  Edward,   Kathbone    Place,    Oxford   Street,   Tailor. 
Loirf,  Off.  4ss. ;  Kighttey,  East  Street,  Ked  Lion  Square. 
Tunatdiff,  Thomas  Si leby,   Leicester,   Lace  Manufacturer 
Pufaek  Co.,  Nottingham;  Messrs.  Taylor,  I'eathcrstone 
Buildings. 
Thomas,  J ame«>  WaTtall,  Sufford,   Saddlers*  Ironmonger. 


.    miccr-ls  iUekvviv.tiboola'a  Ins  Fidde;    Bamttt, 

Walsall. 
Taylor,  Francis,  South  Mblton  Stteet,    and  Jacob's  Welle-^ 

Mews,  Manchester.  Square,  Carpenter  &  Builder.    Bti'  . 
,  ch^.  Off.  Ass.;   Parker,  St.  PauKs  Church  Yarrt. 
Townley,  Adam,  Stockport,  Chester,  Btmksetler,  Stationer, 

kc.    Reeee,  Fuinival's  Inn;  Marsden,  Mandiester. 
Todd,  William,  Aylesford.near  Newnham,  Gloucester.  Co^* 

lour  Manufacturer.     Prmce,  Hell,  k  Co.,  Cheltenham. 
Varn ham, Thomas,  Sinder  Hill,  Caverswall,   Stafford,  Clay* 

Merchant.       ^ar6or.  Fetter  Lane;   Yowig,  Lane  End, 

Stafford. 
Wild,  1  homas,  Sanure  Gwdeos,  To«e^  Hill,  Wine  Mer- 
chant.   Gt6to«,  Off.  Am.  ;   Jtkint,  Fox  Ordinary  Court, 

Nicholas  Lane. 
White,  Matthew,  EiDlqr«  York,  Joiner.       Baitye  k  Co., 

Chancery  Lane ;  Sehol^eld  ft  Holt,  Horburv. 
Whittle.  George,'  Wolverhampton,.  Staflbni,  Sacfdler  k-  Hm>  ' 

neas  Maker.        Clarke,  Riehard$  k  Co.,  Lincoln's  lun 

Fields;  Tyndalek  Raxelings,  Hitmingham. 
Westlake,  William,  Plymouth,  Tailor,   and  J.  Wevtiake  of 

Romsey,  Soutliampton,  Tailok   •  Caftu^.  Ronsey ;  NeU 

ton,  Essex  Street,  Strand, 
Walker,  George,  Bcveriey,  York,  Draper.     Dyneley  &  Co., 

Field  Courts  Gray's  Inn  ;  Shepherd,  Beverley. 
White,  lliomas,  Birmio^^m,  Draper^.   Holwie  k  Co.,  New 

Ini»;  Bori/sei,  Birmingham . 
Williams,  John,  Fleet  Street,  Stationer.      Orrea,  Off.  Ass.  i 

Barher  k  Davidum,  Fumiva}*s  Inn. 
Wheeldon,   Robert*  BirroinKham,  Victualler.       HarrUoiu 

Birmingham;  Norton  k  Chaplin,  Gray's  Inn  Square. 
Whitburn,  Robert,  Esher,  Surrey,  Brewer.    Clapknm^  Oreftt« 

Portland  Street^  Lackington,  Off.  Ass. 
Witter,  Thomas,   Liverpool,  Joiner  k  Builder,     ^rodsteoi, 

Liverpool ;  JdlingtotHmd  €b.,  Bedford  Row. 
Whale,  George  Archibald,    Rocking,    Essex,     Innkeeper. 

Taylor  k  Haecoe,  Temple;   Lane  k  Rankin,  Bocking  & 

Bfatntree.  •       .  • 

WaUfs,  PlkUip,.Oognb  Piel|brW|tfwlcl»i  Sliop^eepc;.   Jmun^ 
k  Ilobson,  Gray's  Inn;  Troughlon  k  Lee,  Coventry. 

Whitmore,  Felix,  Lambeth,  Suney,  Brewer.  Seweli,  Sal- 
ter's Hall  i  Clark,  Off.  Ass.       . .  , 

Whitbourn,  Edward,  PerciVaJ  UtTeet,  Clerkenwell,  Coach 
Proprietor.  Watson  k  Bronghton,  Falcon  Square ;  Gfv 
ham.  Off.  Ass. 

Wilkocks;  Tbemat,  BtCtt,  CiiUnettftfler.  JStanm,  Bar- 
nard's Inn;  Jiellings,  Bath. 
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LAW  WORKS  PREPARfNG  FOR   PUBLICA-. 

TION. 


[The  following  List  may  be  useful  both  to 
Readers  and  to  the  large  class  of  Legal  Writers. 
Wc  hare  not  been  able  to  include  all  the  Works 
that  arc;  announced  by  the  sereral  Publishers,  and 
it  may  be  that  some  of  the  Works,  though  pre- 
paring for  publication,  may  never  be  published. 
In  our  next  number  we  shall  probably  be  able  toi 
complete  the  List.] 

Slatuta, 

An  Analytical  Digested  Index  to  the  Statutes  «t 
Large,  from  Magna  (^harta  to  the  11  Geo.  4,  in- 
clusive. By  S.  B.  Harrison,  Esq.,  and  P.  L.  WoU 
laston,  Esq.,  of  the  Inner  Temple. 

Convey aaieing, 

Fearne*8  Essay  on  Contingent  Remainders  and 
Executory  Devises.  A  new  edition,  with  addition- 
al Sections  and  Chapters,  bringing  down  the  Law 
to  the  present  period.  By  W.  Hayes  and  T.  Jar-, 
man,  Esqrs. 

A  Digested  Index  of  all  the  Reports  and  De- 
cisions at  Common  Law  relating  to  Conveyancing 
and  Bankruptcy,  with  the  Statutes,  from  the  earli- 
est period  to  the  present  time.  By  Edward  Cbitty, 
Esq.,  of  Lincoln's  Inn,  Barrister  at  Law^  and  Adiaiii 
BromQow,  Esq.,  of  the  Inner  Temple. 
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"Hit  lUnn'IbiiiMM  on  tht  RmI  Pvopetfw  Reporfa, 
apd  nnw  before  I^HrlUm^nt,  viU  Ik»  iNil>luh«Nl  liu- 
medintely  on  their  pnaiung  Into  Inws^  with  expkuia- 
tory  and  pmctical  jNotni,  and  thft  new  Porms  an 
C^onvefancing  to  which  they  will  give  occaaion. 
By  Gmrge  James* Beitey»  ofUnculn's  lna,^£aq., 
Barriater  at  Law. " 

Zmw  «/  EkeOom* 

Hcywnod  on  Connty  and  Roroogh  Election*.  A 
new  edition,  incorponiting  all  the  alteratiooe  under 
the  new  Statute  for  the  Election  of  Memhem  of 
Parlinment,  with  the  Cases  on  Election  Law  down 
to  the  present  period.  By  D.  Maclean,  Esq., 
Harri»trr  at  Law. 

Notes  of  l*roceeding8  in  Courts  of  Revision  held 
in  fktober  and  November,  1832,  before  James 
Manning,  Esq.,  Revising  Rarrister.  WithexpLma- 
tory  Remarks  on  tlic  Reform  Act.  Ry  WiUiHrn 
Montagn  Manning,  Esq.,  of  Lincoln's  Inn,  Barris- 
ter at  Law. 

Aui  Prim  Lam. 

Ao  Abridgment  of  the  Law  of  Nisi  Prins.  By  E. 
Sourkc  and  H.  Rosooe,  Esqn..  Barristers  at  Law. 

PmtcnU, 

.  The  Law  of  PatenU,  with  F^recedents.    By  John 
Coles,  Esq. 


*#  ^» 


i^marUr  Stmimu^ 


Reports  of  Cases  relating  to  the  (Xlice  of  Magis- 
trati's,  di'termined  In  the  Court  of  King*K  Bench. 
Part  (.  of  the  New  Series.  By  J.  Manning,  Esq. 
and  R.  Ryland,  Esq.,  Bairistenat  Law. 

Dickenson's  Guide  to  the  Quarter  Scfftions.  A 
new  Edition.  By  N.  Talfourd,  Esq.,  Barrister  at 
Law. 

A  concise  Treatise  on  Parish  Law.  By  J.  H. 
Brady. 

Limatic*. 

A  Fractal  Treatise  on  the  Law  of  Lunatics  and 
Idiots.    By  J.  S.  Stock,  Esq.,  Barrister  at  Law. 

Principal  and  ^gtni. 

The  Law  of  Principal  and  Agent.  By  William 
Paley,  Esq.  Tl)e  Third  Edition,  with  considerable 
addiUons.    By  J.  H.  Lloyd,  Esq.,  Barrister  at  Law. 

.  Praetice. 

Archbold's  Practice  of  the  Court  of  King's 
Bench.    Third  Edition.     By  Thomas  Chitty,  Esq. 

I*rice*s  Notes  on  Points  of  Practice,  and  Cases 
decided  in  the  Court  of  Exchequer. 

Pleading. 

Mitford  on  Pleading.  A  new  and  enlarged  edition. 
By  a  Barrister  of  Lincoln's  Inn. 


A  Rnpplement  to  the  Attorney  and  Agent's  TsM« 
o#  Co«(ts,  containing  the  Fees  and  Ch«f««)i  ores- 
aioned  hv  the  New  Rules  of  the  aermil  LawCnurtu, 
with  additional  original  Bills  of  Costly  ■■  noeotlf 
taxed.   By  John  Palmer,  Gent. 


Z^gaHiU^inry. 

Reeves's  History  of  the  English  Law  .with  Votes, 
and  an  additional  Vnliime,  bringinr  the  IIhOoit 
down  to  the  end  of  the  Keign  of  Geoi^e  IIL  By  a 
Barrister. 

Law  pf  AUmwyu 

Supplement  to  a  Treatise  on  the  Law  of  Attor- 
neys. Solicitors,  and  Agents:  comprising  all  the 
recent  Cases  relating  to  the  Qualification  of  Attor- 
neys, their  Retainer.  Duties,  Responsibility  to  dw 
summary  jurisdiction  of  the  Court* ,  IJikbiKty  10 
Actions,  their  Rights  of  L;en,  and  their  Privilefet 
and  Disabilities.  Bv  Robert  Maugham,  5tocfctary 
to  the  Incorporated  Law  Society. 


^<   a^ 


LIST  OP  NEW  PUBLICATIONS. 


Law  of  Stamps  on  Deeds  and  Assurances.  By 
Thomas  Coventry,  Esq.,  Barrister  at  Law.  Price 
15«.  cloth. 

Reports  of  Cases  npon  Writs  of  Error,  heard 
and  derided  in  the  House  of  Lords  during  the  Ses- 
sion \<\l,  Ry  C  Clark  and  W.  Finnclly,  F^rt., 
Barristers  at  Law,  in  continuation  of  Messrs.  Dow 
and  Clark.   Vol.  I.,  Part  1.    Price  7t.  6rf. 

Reports  of  Cases  in  the  Court  of  King's  Bench, 
in  Hilar>'  and  Ea«tcr  Terms,  1832.  By  R.  V.  B«r- 
newall  and  J.  L.  Adolphus,  Esqrs.  Vol.  111.,  Part 
a.   l»rice7<.Gi/. 

Bvthewood*s  System  of  Conreyandng,  continued 
by  t.  Jarman,  Esq.  Vol.  IX.,  Part  1.  Price 
10«.  Gd. 

Reports  of  Cases  in  the  Court  of  ComnMNi  Flesi, 
in  Piaster  Term,  2  W.  4.  By  J.  B.  Moorv  and  J. 
Soott,  Esq.,  in  continuation  of  Moorv  mad  Payne. 
Vol.  I.,  Part  IV.    Price  6f. 

Reports  of  Csscs  in  the  Exchequer,  at  Law  sad 
in  Bquity,  and  in  the  Rxchequer  Chamber,  lo  East- 
er Term,  3  Geo.  4.    By  G.  Price,  Esq.    Price  da. 

Reports  of  Cases  in  Bankruptcy,  in  the  Court  of 
Review,  and  on  Appeal  before  the  LonI  Chancellor, 
in  Easter  and  Irinity  Terms,  and  Sittings  afu:r 
Trinity,  1832.  By  E.  £.  Deacon  and  £.  ChUty, 
Esqrs. 

A  Collection  of  the  Public  General  SUtotfS 
passed  in  the  Second  and  Third  Yeara  of  the  Reign 
of  King  William  IV.  Printed  by  HU  Majesty*^ 
Printers.     Price  13^.  boards. 
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Qnod  magis  ad  Not 


BHTliiMty  et  ocKire  malum  eat,  agitamua.*' 


HOftAt* 


LAWYERS  IN  PARLIAMENT. 


Wb  are  lurw  able  to  fbraish  our  xeaden 
with  a  complete  list  of  all  the  Lawyere— 
English,  Scotch,  and  Irish — in  the  new 
Fdliament;  and  we  have  included  in  it, 
not  only  those  who  are  in  actual  pxactice, 
kt  also  those  who  have  once  been  in  our 
nnks,  and  who  may  tiierefore.  it  maybe 
reasonably  supposed,  still  retain  an  affec- 
tion for  their  former  profession.  We  must 
again  express  our  regretthat  we  do  not  find 
in  this  Parliament  many  persons  who  graced 
the  last:  we  allude  in  particular  to  Mr. 
Seijeant  \^de.  Sir  Edward  Sugden,  and 
Sir  Charles  WetherelL  We  are  also  sorry 
that  the  other  branch  of  the  Profession  is 
dq)iived  of  so  able  a  representative  as  Mr. 
Freshfield.  We  hope  that  all  these  gentle- 
men may  still  find  their  way  into  the  House 
b7  some  other  soad.  Why  did  not  Mr. 
S^esnt  Wflde  stand  for  one  of  the  Metro- 
poBtan  iMMughs  f  We  thiuk  his  success 
would  have  been  certain.    This  is  the  list : 

Aberbroml^,  Right  Hon.  James.  Edinburgh 
City. 

Bemal,  R.    Rochester. 

Brougham,  W.    Southwarh, 

Boiler,  G.    Li$heartL 

Campbell,  Sir  John,  K.  C,  Solicitor  Gene- 
ral.   Dudley. 

Carter,  J.  B.    Partmumth. 

Batooort,  T.  O.  B.     O^fwd  Umverrity. 

Bwart,  W.     Lwerpooi. 

Puthfbn. .    Brighitn. 

7t9,  exviii. 


Ferguason,  R.  G.     Kirkudbrighi. 
Godson,  R.     Kidderminster. 
Grant,  Right  Hon.  Robert.    Finthmrg. 
Greene,  T.     Lancaster  Town. 
Grey,  Shr  George.    Devm^tori, 
Harvey,  D.  W.    Colchester. 
Hm,  M.p.    Hua. 

Home,  Sir  Wm.,  K.  O.,  Attomey-Oeneral. 

Marylebone, 
Inglis,  Sir  R.  H.     Oxford  University . 
Jeffrey,  Right  Hon.    F.^  Lord  Advocate. 

Edinburgh  City. 
JtrviB,  John.     Chester  City. 
Kennedy,  J.    J%erton. 
Lamb,  Hon.  Gkorge.    Dungarvon. 
Lefevre,  J.  G.  S.    Petersfield. 
Lefroy,  Thomas.     7Wn.  (JoU.  Dublin. 
Lennard,  T.  B.    Meddon. 
Lloyd,  J.  H.    Stockport. 
Loch,  James.     Ktrkuxtll. 
Lushington.  Dr.     Tower  Hamlets. 
Lynch,  A.  H.     Galway. 
Macauhty,  T.  B.     Leeds. 
Maddock,  John.    Denbigh. 
Neeld,  Joseph.     Chippenham, 
NichoU,  Dr.     Cardif. 
O'ConneU,  Daniel,  K.  G.    Dublin  City. 
Parker,  John.    Sheffield. 
Pepys,  C.  C.,  K.C.    Malton. 
Perrin,  Seijeant.    Monagham  County. 
Phillpotts,  John.     Gloucester  City. 
Pollock,  Frederick,    K.  C.       Huntingdon 

Town. 
Pryme.  George.    Cambridge  Town. 
Rice,  Right  Hon.  T.  S.     Cambridge  Jbwn. 
Roebud£,  — — .    Bath. 
Rolfe,  R.  M.,  K.  C.     Penryn. 
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Romilly,  John.    Bridport. 
Romilly,  E.     Ludlow, 
Rotch,  B.     Knaresborough. 
Scarlett,  Sir  James,  K.  C.     Norwich 
Shaw,  F.     Trinity  College,  Dublin: 
Shiel,  R.  L.,  K.  C.     Tipperary  County. 
Slaney,  R.  A.     Shrewsbury. 
Spankie,  Serjeant.    Finsbury. 
Strutt,  Edward.     Derby  Town. 
Sutton,  Right  Hon.  Charles  Manners.  Cam- 
'  bridge  University. 
Tancred,  H.  W.,  K.  C.    Banbury. 
Taylor.  Right  Hon.  M.  A.     Sudbury. 
Tooke,  William.     Truro. 
Wallace,  Thomas,  K.  C.     Carlow  Qmnty. 
Wason,  Righy.    Ipswich. 
Wilks,  John.    Boito$^ 


it      m 


A   VISION  IN  LINCOLN'S  INN 
UBRARY. 


It  ha|^>ened  that  in  the  late  montii  of  De- 
cember, I  had  (as  has  now  for  a  consider- 
able period  been  my  daily  habit)  passed  the 
morning,  from  ten  o'clock,  in  the  Library 
of  Lincoln's  Inn.  On  the  day  that  I  refer 
to,  the  library  had  been  ratiier  full  at  its 
earlier  part;  but  one  by  one  the  other 
persons,  incloding  even  the  Librarian,  had 
departed,  and  I  was  left  alone.  I  was  amus- 
ing myself  with  one  of  those  venerable 
black-letter  folio  Reports  which  are  now, 
alas  !  bat  rarely  opened,  of  which  the  li- 
brary possesses  so  complete  a  collection, 
and,  "  with  that  discoursing,  I  forgot  all 
time."  The  day  gradnally  dosed  in,  and 
the  ancient  characters  began  to  grow  dim 
in  my  sight.  The  tops  of  the  houses  in  lin- 
coin's  Inn  Fields  were  hardly  perceptible,  and 
the  light  of  the  ample  fire  was  necessary  to 
diBcem  the  furthest  ranges  of  the  labours  of 
the  sages  of  legal  antiquity.  I  was  sitting 
opposite  a  mighty  editionof  my  Lord  Coke's 
Institutes ;  and  as  I  endeavoured  to  trace 
the  letters  on  the  back,  I  felt  a  mysterious 
presentiment  over  my  whole  frame.  I  sunk 
into  a  reverie,  and  whether  what  I  after- 
wards saw  was  reality,  or  a  dream,  the  read- 
ier must  determine. 

All  at  once  the  books  divided,  and  a  per- 
son clothed  in  the  ftdl  costume  of  the  age  of 
Elizabeth  stepped  out.  There  was  much  dig- 
nity in  his  manner,  and  a  look  of  profound 
sagacity  and  judgment  in  his  face.  As  he 
approached  me,  an  indescribable  feeling  of 
awe  crept  over  me,  and  I  felt  I  was  in  the 
presence  of  a  being  of  another  world,  and  of 


one  who  had  filled  a  distinguished  part  in 
this.     I  fancied  I  was  beginning  to  recog- 
nize his  features,  when  he  addressed  me  in 
a  voice  at  once  deep  and  melodious :  "  My 
feon,"  he  smd,  "  I  have  watched  you  for 
many  years.     I  have  marked  with  pleasure 
the  zeal  and  industry  with  which  yon  have 
proceeded  through  so  many  of  the  venerable 
volumes  around  us.  Neither  am  I  un willing 
to  own  that  I  have  been  gratified  by  the 
preference  you  have  shewn  for  my  own  la- 
bours ;"  and  here  he  pointed  to  the  Insti- 
tutes and  the  Reports,  and  I  was  then  cer- 
tain that  the  shade  of  the  illuatrious  Lord 
Coke  addressed  me.     "  Alas !  (he  continn- 
ed)  there  are  but  few,  my  son.  such  as  you. 
My  spirit  hovers  round  these  walls.    My 
soul  is  in  the  doings  of  my  life ;  and  I  have 
watched  with  pain  the  gradual  distaste  for 
the  learning  of  the  fiithers  of  the  law.    Of 
the  many  who  enter  here  in  the  day,  how 
few  are  there  that  seek  the  dusty  foUos  at 
this  end  of  the  room !      No,  tiie  modem 
treatise,  the  last  year's  reports,  the  light 
octavo,  are  now  resorted  to.  Even  me  have 
theycurtailedof  my  &ir  proportions.  There 
do  I  stand,  in  showy  calf  and  gilt,  in  what 
is  called  a  new  edition,  instead  of  my  former 
folio  robe  of  vellum.    And  then,  my  son, 
how  have  they  nullified  my  labours.  Three- 
fourths  of  my  works  have  been  rendered 
obsolete.  Homage  and  Fealty,  Eseuage  and 
Villenage,  have  long  been  done  away  with. 
Attornment  was  sacrificed  by  Queen  Anne, 
and  they  now  threaten  to  abolish  die  very 
name  of  Warranty.   What  will  next  be  at* 
tacked  ?  what  bond  of  property  will  next  be 
unloosed?    A  Feoffioaent  is   now  an  idle 
word.    livery  of  Seisin,  one  of  my  most 
potent  charms,  has  lost  its  effect.  Disseisin, 
where  is  it  ?    Estoppel,  what  is  it  ?    Have 
I  laboured  for  this  ?     Have  I  extracted  all 
that  was  good  and  curious  firom  the  ancient 
Judges  of  the  land,  and  poured  upon  their 
learning  a  flood  of  my  own  ?    Is  it  for  this 
that  I  founded  a  monument,  as  I  thought, 
more  durable  than  brass  ?     Already  Dim- 
por*s  case  is  threatened;  and  if  ShelUy's 
case  is  left  me  another  year,  I  shall  much 
wonder.     What  havoc  has  not  been  made 
in  aU  that  is  around  us  !  Why  do  they  not 
at  once  put  a  torch  to  the  whole  of  this 
fabric,  and  bum  us  to  the  ground  ?" — Here 
he  stopped,  evidently  much  affected;  and 
continued,  more  in  sorrow  than  in  anger : 
"  And  yet  I  am  not  so  ill  used  as  others. 
Where  are  the  Year  Books  ?     Where  are 
Glanville,  and  Bracton,  and  Fleta  ?    Where 
IS  Britton,  andHengham  ?  Where  is  Brooke, 
and  Fitzheri>ert  ?  Where  is  RoUe's  Abridge 
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mentl   alas!   how  abridged!     Where  is 
Jenkms,  and  Benloe,  and  Anderson,  and 
Keilwey  ?    Where  is  .the  venerable  Dyer  ? 
Where  is  Leonard,  and  Owen,  and  Moore  ; 
and  where  is  Plowden  ?"     As  he  said  this, 
the  whole  room  shook,  and  was  obscured 
by  mi^ty  douds  of  dust.      The  shelves 
trembled,  and  a  host  of  venerable  persons 
stq)ped  from  them,  and  crowded  round  him 
who  had  invoked  them.     They  were  most 
of  them  cloa^ied  in  their  Judges  robes  of 
scarlet  and  ermine,  with  gold  chains  round 
their  necks ;  for  in  their  days  the  Judges 
were  in  most  cases  the  Reporters.    They 
ranged  themselves  in  a  long  row,  and  my 
heart  rejoiced  within  me  that  I  had  lived  to 
tee  a  sight  so  august.     "  These,"  said  Lord 
Coke,  "  are  my  brethren ;  and  with  these, 
and  some  few  others  who  have  Eved  after 
us,  do  I  consort.     Here,  unseen  by  mortal 
eyes,  do  we  dwell;  and  most  deeply  do  we 
feel  any  attack  made  on  what  we  hold  most 
dear— our  characters  as  lawyers.     If  one  of 
our  cases  is  overruled  by  some  daring  modem 
Judge,  our  whole  body  feels  the  injury; 
and  we  take  as  lively  an  interest  in  the  pub- 
lication of  a  new  number  of  Reports  as  a 
law-bookseller.     Thus  much  do  I  now  in- 
form you,  my  son :  continue  your  progress 
here  as  you  have  begun,  and  you  shall  know 
luore ;  I  will  visit  you  again."   Saying  this, 
the  whole  venerable  band  di8app<»ied  to  a 
sound  that  fell  upon  my  ears  like  the  tolling 
of  a  bell ;  and  as  I  came  to  myself,  I  found 
the  sound  continue ;  for  it  was  nine  o'clock, 
snd  the  chapel-bell  of  Lincoln's  Inn  was, 
ss  usual,  proclaiming  that  hour. 
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CHANGES   IN  THE   LAW    DURING 
THE  LAST  SESSION  OF  PARUA- 
MENT,  1831—1832. 
No  XIII. 


Amongst  the  Acts  of  which  it  may  be  use- 
ful to  give  a  concise  Analysis,  are  two  of  a 
cowmurcial  nature;  namely,  the  Customs 
tnd  the  West  India  Colonies. 


CUSTOMS.     2  &  3  W.  4,  c.  84. 

Various  alterations  and  amendments  are 
effected  by  this  Act  in  the  Laws  relating  to 
the  Customs.  It  was  passed  on  the  3d  of 
August,  1832,  and  came  into  immediate 
opeiatioo. 


The  2d  section  relates  to  the  manage* 
ment  of  business  at  the  Custom  House.  - 

Regulations. — 3.  Certificate  of  landing 
not  required  for  drawback,  or  bounty  on 
goods  from  Gruemsey  or  Jersey.  4.  Mas- 
ters of  vessels  from  Africa  are  to  report  the 
Africans  taken  on  board.  5.  Bonds  to  be 
given  to  maintain  or  send  back  Africans. 
6.  The  certificates  of  the  entry  of  goods  in- 
wards are  repealed.  7.  Restrictions  as  to 
piece  goods  repealed.  8.  Value  of  goods. 
9.  Additional  ports  may  be  appointed  for 
warehousing  tobacco.  10.  Foreign  goods, 
derelict  and  wreck,  deemed  the  produce  of 
such  country  as  the  Commissioners  may  de- 
termine, and  not  selling  for  the  amount  of 
duty,  may  be  delivered  to  the  Lord  of  the 
Manor,  chargeable  with  ad  valorem  duty. 
1 1 .  Allowance  made  for  damage.  1 2.  Gk>ods 
landed  by  bill  of  sight  fraudulently  con- 
cealed, liable  to  forfeiture.  13.  Restric- 
tion on  importation  of  wine,  unless  in  60 
ton  vessel,  repealed.  14.  Power  to  Hia 
Majesty  tO'  appoint  legal  ports  and  quays^ 
and  annul  the  same.  15.  Reg^ation  as  to 
averring  offences  against  the  Act.  1 6.  Un- 
authorized persons  not  to  be  permitted  to 
make  entries. 

Smuggling. — 17.  Boats  used  in- fishing 
on  the  coast  of  Ireland,  not  required  to 
have  licences.  18.  Penalty  of  100/.  for 
assisting  in  im^pping  prohibited  or  un- 
customed goods.  19.  Persons  cairying  tea 
or  manuractured  silk,  to  forfeit  treble  the 
value,  and  liable  to  detention.  20.  Vessels 
used  in  piloting  or  fishing,  to  be  painted 
black.  21.  Carts,  &c.  may  be  searched. 
Refrual  liable  to  100/.  penalty.  22.  Penal- 
ties recoverable  in  the  King^s  Bench  and 
Common  Pleas  in  Ireland.  23.  Those 
Courts  to  have  concurrent  jurisdiction  with 
the  Exchequer.  24.  Under  writ  of  assist- 
ance from  Exchequer,  houses  may  be 
searched,  doors  broken  open,  and  packages 
seized.  25.  Penalties  of  100/.  for  resisting 
officers,  or  rescuing  or  destroying  goods. 

26.  Offering  bribes  to  officers,  penalty  200/. 

27.  Property  seized  shall  be  deemed  to  be 
condemned,  unless  claimed.  28.  Justices 
may  commit  if  penalty  not  paid.  29.  Per* 
sons  employed  in  preventing  smuggling, 
deemed  duly  appointed.  30.  Restricted 
goods  to  be  deemed  run  goods.  31 .  Persons 
in  gaol  not  pleading,  judgment  may  be 
entered  for  default.  32.  Married  women 
may  be  conmiitted. 

Register. — 33,  Collector,  with  governor, 
lieutenant-governor,  or  commander-in-chief* 
may    make    registry,  where   there  is  no 
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oomptroller.  34.  Dedaxatioiui  sobstituted 
for  oaths. 

.  Duties, — 35.  New  duties  are  impofied  on 
certaiQ  articles.  They  are,  in  general,  of  a 
reduced  amount,  compared  with  the  former 
Acts.  36.  Import  duty  on  printed  linens 
repealed.  37.  Linen  and  wooUen  mixed,  ex- 
ported to  the  East  Indies,  duty  free.  38. 
Coiii  exempt.  39.  Drawbacks  repealed.  40. 
Confirming  the  prisage  and  butierage  of 
wines  brought  into  Palatine  of  Lancaster. 

Warehouse. — 41.  Warehoused  cocoa  may 
be  abandoned  within  a  month.  42.  Re- 
striction to  three  dozen  on  wine  bottled  in 
warehouse,  repealed.  43.  Spirits  maybe 
botded  in  warehouse  for  exportation.  44. 
Allowance  of  duty  on  spirits  for  diminution 
of  strength.  45.  Allowance  on  spirits  en- 
tered for  home  consumption.  46.  No  al- 
lowance for  leakage  or  accident.  47.  Mode 
of  chazging  duty  on  sugar,  and  allowance 
for  waste.  48.  Goods  allowed  to  be  ship- 
ped |UB  stores,  duty  free. 

Bonaaies. — 49.  Bounty  on  cordage  re- 
pealed. 

Possessions  Abroad. — 50.  Restrictions  re- 
pealed as  to  exporting  wine  from  Ouemsey, 
&c.  51.  As  to  exporting  and  importing 
spirits.  52.  -Duties  on  certain  colonial 
goods  repealed.  53.  Free  ports  may  be 
made  in  Colonies  for  limited  puxpoees.  54. 
Coals  may  be  re-exported.  55.  All  British 
.  vessels  subject  to  equal  duties  in  the  Colo- 
nies. 56.  Newfoundland  duties,  57.  Dis- 
posal of  seized  goods.  58.  Security  to 
abide  appeal.  59.  Fines  to  be  paid  to  the 
Collector.  60.  Penalty  of  200^  for  using 
foiged  documents. 

Isle  of  Man. — 6 1 .  Rum  imported,  charged 
according  to  strength. 

Reciprocity  Acts.— 62.  The  59  Oeo.  3. 
.  c.  54,  to  apply  to  all  Foreign  Powers,  as 
well  as  United  States  and  Portugal.  63. 
But  not  to  be  construed  as  granting  powers 
beyond  subsiBting  treaties.  64.  The  Privy 
Ccmndl  may  declare  the  powers  with  whom 
treaties  are  subsisting. 


chere,  and  James  Moms,  Esqidies.  Ite 
GbvemorB,  Attorney  Oenerals,  and  two 
resident  inhabitants,  are  to  be  Commis- 
sioners in  the  iBlandiB. 

They  are  to  meet  and  receive  ^iplic^ 
tiona,  and  ascertain  the  amoont  wanted. 
They  may  examine  upon  oath  or  affimiation 
parties  willing  to  be  examined,  and  receive 
depositions  made  before  magistntes,  and 
persons  giving  false  testimony  are  liable  to 
the  penalty  for  peijury.  The  appUcatians  are 
to  be  dasaed,  and  sums  sfipoiiited,  and  secu- 
rity taken  by  mortgage,  &c.  for  re-payment. 
£500,000  may  be  apprtypriated  to  Jamaica, 
and  £500,000  to  Baxbadoes,  St.  Vincent, 
and  St.  Lucie,  in  sudi  proportions  as  the 
Commissioners  think  fit. 


PRACTICAL  POINTS   OF  GENERAL 

INTEREST. 

No.  xxxvm. 


WEST  IKDIA  COLOXIXS.    2  &  3  W.  4,  c.  125. 

This  Act*  which  passed  on  the  16th  of 
August  last,  authorizes  the  issue  of  Exche- 
quer Bills  to  the  extent  of  one  million,  for 
giving  relief  to  certain  Colonies  in  the  West 
Indies,  which  had  8u£fered  both  from  insur- 
rections and  hurricanes,  and  from  the  late 
alterations  in  the  Laws  relating  to  Slaves. 

The  following  Commissioners  are  ap- 
pointed; viz.  Henry  Berens,  John  L.  Wode» 
house,  Tliomas  Jones  Howdly  John  Labou- 


THB  RIGHT  OP  BARRI8TSR8  AKD  ATTORNSTS 
TO   BE  HBARD   BEFORE   MAGISTRATES. 

In  our  second  volume>  p.  Id5»  we  gave  a  re- 
port of  the  case  of  Collier  v.  Niehs,  on  this 
subject,  and  we  afterwards  coBttdered  the 
effect  of  that  dedsion,  p.  350.  The  case  has 
since  been  reported  at  length  by  Messrs. 
Bamewall  and  Adolphus;  and  we  consider  it 
to  be  so  important,  that  we  shall  give  the  judg- 
ment of  the  Court  at  length. 

Lord  Tenterden,  C.  J.-— The  question  nused 
in  this  case,  is  not  whether  any  person  has  a 
right  to  be  present  on  the  trisl  or  an  infonaa- 
tion  bdbre  a  magistrate,  as  long  as  he  con- 
ducts himself  with  decency  and  propriety  (  nor 
whether  any  one,  whether  attorney  or  counsel^ 
or  of  any  other  description  of  persons,  may  or 
may  not  be  present,  and  take  notes,  and  qmetly 
^ve  advice  to  either  party;  bot  tiie  question 
IS,  whether  any  one  is  entitled,  without  per- 
nussion  of  the  msgistrates,  and  as  a  matter  of 
right,  to  attend,  and  take  put  in  the  proceed- 
ings as  an  advocate,  by  expoonding  the  law, 
and  examining  the  witnesses.  This  was  un- 
doubtedly an  open  Court,  and  the  public  had 
a  right  to  be  present,  as  in  other  Courts ;  but 
whether  any  persons,  and  who,  shall  be  allowed 
to  take  part  m  the  proceedings,  must  depend 
on  the  discretion  of  the  magistrates,  who,  like 
other  judges,  must  have  the  power  to  ragnlate 
the  proceedings  of  their  own  Courts.  The 
Sup^or  Courts  do  not  allow  every  person  to 
interfere  in  their  proceedings  as  an  advocate, 
but  confine  that  pririlege  to  gentlemen  adnut- 


Practical  PoinU  of  General  Intere$t.  No.  XXXVIII. 


185 


led  to  the  Iwr  bythe  members  of  one  of  the 
Idds  of  Court.    They  do  not  allow  attorneys 
to  practise  as  advocates ;  and  in  one  of  them 
(the  Court  of  Common  Pleas)  even  all  gen- 
tlemea  of  the  bar  are  not  allowed  to  exercise 
all  the  duties  of  advocates,  but  the  fiill  privi- 
lere  of  so  doing  is  confined  to  those  who  are 
of  a  degree  of  the  coif.    So  doctors  of  the 
ctril  law  are  not  allowed  to  act  as  advocates  in 
the  Courts  at  Westminster,  although  thev  may 
do  so  by  special  permission  of  those  Courts. 
So  at  the  quarter  sessions,  the  justices  usually 
require  that  gentlemen  of  the  bar  only  should 
appear  as  aovocates ;  but  in  remote  places, 
where  they  do  not  attend,  members  of  the 
other  Ivanch  of  the  profession  are  permitted 
to  act  as  advocates.    Persons  not  in  the  legal 
prafessioii  are  not  allowed  to  practise  as  ad^ 
vocates  in  any  of  these  Courts.    On  the  hear- 
ing  of  an  information,  the  nu^^trates,  having 
die  discretionary  power  to  regukte  die  pro- 
ceedings of  their  own  Courts,  mav  decide  who 
shall  appear  as  advocates,  and  wnether,  when 
the  parties  are  before  them,  they  will  hear  any 
one  but  them.     It  mav  be,  and  is  in  some 
cases,  very  convenient  tnat  ma^strates  should 
hear  counsel  or  attorneys  as  advocates,  and 
allow  them,  as  they  frequently  do,  to  expound 
the  law,  examine  witnesses,  and  reason  on  the 
&ct8;  but  it  has  never  been  decided  that  any 
one  can  claim  as  a  right  to  act  In  that  capacity, 
without  the  consent  and  against  the  will  of  the 
magistrates.     Any  person,  whether  he  be  a 
professional  man  or  not,    mav  attend  as  a 
friend  of  either  party,  may  take  notes,  may 
quietly  make  sugsfestions,  and  give  advice  f 
out  no  one  can  £mand  to  take  part  in  the 
proceedings  as  an  advocate,  contrary  to  the 
regulations  of  the  Court,  as  settled  by  the  dis- 
cretion of  the  justices.    It  may  be  said,  that  a 
denial  of  this  right  in  proceedings  before  ma- 
gistrates will  be  a  harashm  on  the  parties.    I 
cannot  accede  to  that  opmion;  on  the  con- 
trary, I  think  it  may  be  for  the  benefit  of  the 
parties  that  such  right  should  not  be  admitted, 
if  the  informer  ma^,  as  a  matter  of  course,  de- 
sumd  that  a  professional  advocate  shall  be 
heard  for  him,  though  he  himself  be  present, 
the  accused  must  have  the  same  ri^ht.    The 
consequence  would  be,  that  the  parties  would 
in  most  cases  be  put  to  a  heavy  and  grievous 
expense.    My  own  opinion  is,  that  in  general 
the  ends  of  justice  will  be  sufficiently  well  at- 
tained   in   these   summary   proceeoings,   by 
hearing  only  the  parties  themselves,  and  the 
f  videnoe,  without  the  nicety  of  discussion  and 
subtlety  of  argument  whidi  are  likely  to  be 
introduced  by  persons  more  accustomed  to 
legal  questions.     For  these  reasons,  I  think 
that  the  judgment  of  the  Court  must  be  for  the 
defendant. 

Ltttiedaie,  J.— *I  am  of  the  same  opinion. 
Every  Court  of  Justice  has  the  power  of  ref- 
lating its  own  proceedings.  In  the  sufMnor 
Courts  in  Westminster  Hall,  where  barristers 
attend,  they  only  are  permitted  to  act  as  ad- 
vocates, rerhaps  if  they  did  not  attend,  attor- 
neys might  be  heard  as  advocates.  There  is  a 
dilfereiiee  even  in  the  superior  Courts  in  this 


respect.  In  the  Comimon  Plcta,  barristers 
only  of  a  certfun  rank  and  despree  are  p«mitted 
to  plead.  Here  the  right  daimed,  is  for  all 
persons  to  attend  as  advocates.  The  plaintiff, 
mdeed,  is  an  attorney  of  one  of  the  superior 
Courts ;  but  he  can  uerive  no  right  from  that 
character,  to  act  as  an  advocate  in  a  proceeding 
before  a  magistrate.  It  seems  to  me,  as  ma- 
gistrates have  a  right  to  regulate  their  own 
proceedings,  they  must  consequently  have  au- 
thority to  decide  whether  advocates  shall  or 
shall  not  be  permitted  to  plead  befcnre  them ; 
though  in  cases  of  difficulty,  it  maybe  desirable 
and  advisable  that  the  liberty  should  be  grant- 
eds  I  am  therefore  of  opimon,  as  to  the  pre- 
sent case,  that  the  plaintiff  had  no  right  to  talce 
part  in  the  proceedings,  or  in  the  examination 
of  the  witnesses,  as  an  advocate,  without  the 
permission  of  die  magistrates,  and  conse- 
quendy,  that  the  alleg^  trespass  is  well  jus- 
tified. 

Parke,  J. — ^My  opinion  in  this  case  is  not 
founded  in  any  degree  on  that  part  of  the  plea 
wherein  it  is  alleged,  that  the  plaintiff  was  tak- 
ing  notes  of  the  eridence  of  a  witness  then  un- 
der examination  $  but  on  the  other  part,  where 
it  is  stated,  that  he  was  acting  and  int^ering 
in  the  proceedinffs,  and  in  the  examination,  as 
an  attorney  or  advocate,  on  behalf  of  the  in- 
former ;  and  that  the  justices  told  him  it  was 
not  their  practice  to  suffer  any  person  so  to  do, 
and  requested  him  to  desist,  out  were  ready 
to  }>ermit  him  to  remain  in  the  police-office  as 
one  of  the  public ;  that  he  asserted  his  right  to 
be  present  and  to  take  a  part  in  the  proceed- 
ings, and  to  act  as  such  attorney  or  advocate 
on  behalf  of  the  informer ;  and  that  he  did, 
against  the  will  of  the  justices,  continue  in  the 
office  acting  and  taking  a  part  in  the  proceed- 
ing as  such  attorney  or  advocate.  I  am  of 
opmion  that,  in  point  of  law,  this  plea  is  a  good 
justification.  It  is  undoubtedly  so,  unless  it 
can  be  made  out  that  all  the  king's  subjects 
have  a  right  to  attend  a  Court  of  this  descrip* 
tion,  not  merely  to  act  as  professional  advisers^ 
but  to  take  iNtft  in  the  proceedings  in  the  ex- 
amination ot  witnesses,  and  to  act  as  an  advo- 
cate usually  does.  Now  it  is  impossible  to  say 
that  all  the  king's  subjects  have  k  right  to  act 
as  professional  assistants,  in  the  way  in  which 
the  plaintiff  has  claimed  to  do  it,  either  to  the 
party  accusing  or  accused.  All  may  be  pre* 
sent  I  and  either  of  the  parties  may  have  a 
professional  assistant  to  confer  ana  consult 
with,  but  not  to  interfere  in  the  course  of  the 
proceedings.  No  person  has  a  right  to  act  as 
an  advocate  without  the  leave  of  the  Court, 
which  must  of  necessity  have  the  power  of  re- 
gulating its  own  proceedings  in  all  cases  where 
they  are  not  already^  regulated  by  ancient 
usage.  In  the  superior  Courts,  by  ancient 
usage,  persons  of  a  particular  class  are  allowed 
to  practise  as  advocates,  and  they  could  not 
lawfully  be  prevented  j  but  justices  of  the 
peace,  who  are  not  bound  by  such  usage,  may 
exercise  their  discretion  whether  they  wiU  al- 
low any,  and  what  persons,  to  act  as  advocates 
before  them.  H^re  the  plaintiff,  having  in- 
sisted upon  the  right  to  act  as  advocate,  the 
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defendants  were  Justed  in  committiag  the 
alleged  trespass. 

Taunton,  J  — I  am  of  the  same  opinion. 
The  decision  in  this  case  will  not  be  an  autho- 
rity for  saying,  that  a  person  in  a  police-office 
has  no  rignt  to  take  notes,  but  that  he  has  no 
right  to  act  as  an  advocate  for  an  informer 
in  a  proceeding  on  a  penal  statute,  without 
leave  of  the  justices.  On  such  occasions  they 
have  the  same  discretion  which  every  other 
Court  has  to  regulate  their  own  proceedings. 

Judgment  for  the  defendant. — Collier  y. 
Nicks,  2  B.  &  Ad.  663. 


FUND  FOR  DEFRAYING  THE  EX- 
PENSE OF  BUILDING  NEW 
COURTS  AND  OFnCES  ON  THE 
ROLLS  ESTATE. 


The  approach  of  the  meeting  of  the  new 
Parliament  induces  us  again  to  advert  to 
the  necessity  of  providing  new  Courts  and 
Offices,  in  conjunction  with  the  intended 
building  for  the  preservation  of  the  Public 
Records.  The  most  formidable  objection 
against  improvements  of  this  nature  is  gene- 
rally that  of  expense ;  and  it  may  be  useful, 
therefore,  to  advert  to  the  "ways  and 
means"  pointed  out  by  Mr.  Cooper,  in  the 
publication  which  we  noticed  in  Vol.  IV.  p. 
357. 

"  It  IS  weU  known  (he  says)  that  a  small  por- 
tion only  of  the  multifarious  business  of  the 
Court  of^Chancery  arises  from  litigation.^  Its 
most  important  functions  are  of  an  administra- 
tive and  not  a  judicial  kind,  and  are  limited  to 
the  management  and  application  of  the  corpus 
and  income  of  the  vast  property,  which,  for 
the  security  of  the  rights  of  infants,  lunatics, 
annuitants,  remainder-men,  and  others,  is 
placed  under  its  sunerintendence.  This  pro- 
perty necessarily  unaergoes  a  constant  change 
in  its  component  parts,  but  it  does  not  appear 
ever  to  have  experienced  any  diminution  in 
value  or  amount.  That  portion  of  it,  which 
consists  of  monies  and  stock  paid  and  trans- 
ferred to  the  Accountant-General,  is  stated, 
soon  after  the  institution  of  that  office,  to  have 
exceeded  1,723,000/.,  and  for  several  years  it 
has  averaged  nearly  forty  millions.  It  will  ex- 
cite no  surprise  that  so  immense  a  deposit 
should,  in  the  course  of  a  century,  from  non- 
claim  and  other  causes,  have  produced  lar^ 
profits.  It  is  from  these  profits  that  the 
"  Suitors'  Fund"  is  for  the  most  part  derived. 
Different  sums,  amounting  in  the  whole  to 
950,000/.,  have,  under  various  acts  of  parlia- 
ment, been  taken  out  of  the  cash  of  the  suitors 
lying  dead  and  unemployed  in  the  Bank,  and 
nave  been  invested  in  the  three  per  cents,  to  an 


account  entitled,  ''An  Account  of  Moiiiea 
placed  out  for  the  benefit  and  better  security  of 
the  High  Court  of  Chancery."  This  fund 
forms  in  consols  and  reduced  1,183,058^.  10«.  Icf. 
Part  of  the  income  of  these  investments  has 
been  applied  by  virtue  of  the  same  act  of  par- 
liament, in  payment  of  the  salaries  of  sundry 
officers  of  the  Court,  and  in  defraving  the  ex« 
pense  of  building  different  offices  ror  the  more 
convenient  transaction  of  business^  and  the  va* 
plus  income  has  been  carried  to  an  account 
called  'An  Account  of  Securities  purchased 
with  surplus  Interest  arising  from  Securities 
carried  to  an  Account  of  Monies  plac'ed  out 
for  the  benefit  and  better  Security  of  the  Sui^^ 
tors  of  the  High  Court  of  Chancery.'  This  last 
fund  amounts  in  consols  and  reduced  to 
771,967/.  Of.  8f/.  A  small  part  of  the  income 
is  applicable  in  the  same  manner  as  the  income 
of  the  first-mentioned  fund. 

"  In  round  numbers  the  total  income  of  both 
the  above-mentioned  funds  may  be  called 
60,000/. ;  and  the  total  amount  of  the  present 
vearly  charges  upon  it  may  be  stated  at  36,000/., 
fearing  a  surplus  revenue  of  26,000/.  per  an- 
num. 

"Now  it  being  obvious  that  the  principal 
stock  purchased  with  the  950,000/.  is  amply 
sufficient  to  answer  all  demands  of  the  suitors, 
even  if  every  forgotten  and  extinct  claim  conld 
be  revived,  it  follows  that  no  portion  of  the 
Suitors'  Fund,  which  arises  from  the  accumu- 
lations of  the  surplus  interest,  will  ever  be 
wanted.  The  investments  from  accumula- 
tions are  not,  however,  the  only  part  of  the 
Suitors*  Fund  which  will  never  he  wanted  to 
answer  their  demands.  Persons  best  acquaint- 
ed with  tiie  workings  of  Chancerv  suits  have 
computed  that  the  monies  and  stocks  standing 
to  the  credit  of  various  suits,  but  which  for 
different  reasons  never  vrill  be  claimed,  do  not 
fieJl  short  of  a  million,  which  exceeds  the  total 
amount  of  the  sums  taken  out  of  the  cash  of 
the  suitors,  lying  dead  and  unemployed  in  the 
Bank." 

Mr.  Cooper  then  observes,  that  after  de- 
ducting so  much  of  the  accumulated  surpha 
interest  as  is  requisite  to  supply  the  small 
deficiency  of  the  income  of  the  parent  fund, 
to  meet  the  yearly  charge  of  35,000/.,  there 
will  remain  not  less  than  600,000/.  stock  in 
the  3  per  cents,  which,  it  is  conceived,  belongs 
to  nobody ;  and  therefore  he  proposes  that  it 
should  be  advanced,  by  way  of  mortgage,  on 
the  security  of  the  Rolls  Estate  and  the 
proposed  New  Bmldings. 

The  details  of  the  investments  of  the  ori- 
^nal  monies,  and  the  surplus  income*  as 
well  as  the  yearly  and  other  chaiiges,  are 
given  in  the  following  appendix ;  and  Mr. 
Cooper  remarks,  that  the  dividends  only 
have  been  applied  for  the  purposes  men- 
tioned in  the  (Afferent  acts,  even  when  such 
purposes  were  the  erection  of  buildings. 


Amt/or  BuMMf  N«m  Courtt. 


167 


s 

s 

o 

5 

? 

• 

p 

^ 

wC« 

00 

o 


« 


o 


(3 

o 
8 


s^ 


g 


p 


CO 


a 

o 


to 
O 

o 

09 


w       rx 


«o 


o 

o 
o» 

A 
09 

to 


lO 

O 

A 
p 

to 


to 

o 


o 
o 


Ok 

o 


3 


o 
o 


-oc 

"St 


O 


s 


K8 

O 

o 


8 

O 


•o 


s 

o» 

lO 


en 

o 


1^ 

00 


to 


Ol 


2 


en 

w 

5d 


o  J  o_ 


en 

to 


2      S 
o       •-»» 

**         22. 

Q     ^ 

s-  s* 

A  0 

•^        A 

i?    I 

o    » 

B)       GO 

*  i 

I 

H 

& 
S 


c.  2S.  a*  21  ^ 
»  g  2  »cS 

s  B  g  i  a 


lgll 


A 


A  B  3.  p 


o» 

g 

en 

Sd 


o 
0 


ee 


8  s? 


en 
o 


s 


o 
o 


en 

Ok 

"en 

09 


o 

B 

A 
A 


S 


to 


J&» 


o 


09 


•s> 

QD 
09 


09 


09 

S 


•sj      o 


8 

o 


Ok 


o 
o 


i% 


5-! 

■1  f  c 

'  Si 

o 


SS.3 


tir 


e. 

0b 


i^ 


to 

-I 

s 

0 

? 

0 

s 


ee 


0 

JLL- 


C0 


i 

0« 


^ 


s 
I- 

e 
s 


§ 


3 
5^ 


188  l\mdf&r  Buiidmg  New  Courts. 

IS32,  Febmary.— PRBaiNT  Statb  of  thb  Fund. 

Thb  fbllovdnff  Sums,  with  the  addidon  of  600/.  Three  per  cent.  Consols,  brought  over  u 
mentionedoelow,  were  purchased,  as  appears  bv  the  forgoing  Account,  with  unemployed 
cash  I  and  they  stand  on  an  Account,  entitled,  "  Account  of  Monies  placed  out  for  the  B«ie- 
fit  and  better  Security  of  the  Suitors  of  the  Hi£^  Court  of  Chancery/' 

CapUai  Siock.        Anmnl  Income, 
£.       #.    d.  £-       «.    d. 
In  Bank  Huee  per  cent.  Consolidated  Annuities     .    .    736,548  12    1 
Brought  over  from  the  Account  of  the  Six  Gerks,  pur- 
suant to  an  Act  of  10  Geo.  4,  c.  116        600    0    0 

737,048  12    1  22,111    9   2 

InBankThreeper  cent.  Reduced  Annuities       .    .    .    446,609  18    0  13,396    6   0 

36,606  15   2 

The  following  sums  hare  been  accumulated  from  surplus  IHndends  of  the  above  original  fimd, 

and  stand  on  an  Account,  entitled,  '*  Account  of  Securities  purchased  with  Suiplus  Interest 

arising  from  Securities  carried  to  an  Account  of  Monies  placed  out  for  the  benefit  and  better 

security  of  the  Suitors  of  the  High  Court  of  Chancery.'' 

In  Bank  Three  per  cent.  Consolidated  Annuities      .    .    214,394  16    3  6,431  16   4 

In  Bank  Three  per  cent  Reduced  Annuities       .    .    .    667,662    4    5  16,726  17   2 

58,665    d   8 

Annual  Payment  by  the  Lord  Chancdlor  towards  the 
Vice-Chancellor's  Salary,  under  53  Geo.  3,  c.  24     .  2,600    0   0 

Total  Annual  Income,  February,  1832.    1^61,166    8   8 


▲KNDAL  CHAHQBB  TBBBBOir. 

£.       #.  d. 

Salaries  to  the  Vice-Chanoellor  and  his  Officers 5,800    0   0 

Salaries  to  the  Accountant-General  and  eighteen  Gerksin  his  Office,  with  al- 
lowance of  400/.  per  annum  for  Stationery,  &c 6,620    0   0 

Salaries  of  600/.  each  to  the  Eleven  Masters,  five  jfensions  of  1500/.  each  to 
retired  Masters,  and  a  sum  of  160/.  lOf.  per  annum  for  expenses  of  Public 
Office 14,250  10   0 

Salaries  and  allowances  for  Stationery  to  four  Deputy  Registers,  Salaries  to 
eight  Clerics  in  their  Offices,  and  to  two  entering  Re^sters  •      3,410    0   0 

Allowance  for  Stationery  to  the  Master  of  the  Report  Office,  and  Salaries  to 
eight  aerks  in  hla  Office  2,260    0   0 

Salanes  to  two  Examiners,  and  Pensions  to  three  Deputy  Examiners  who  were 
displaced  on  new  modelling  the  Office  in  1810  .        .      1,100    0   0 

Salanes  to  the  Usher,  Court-keeper,  four  additional  ditto.  Surveyor  of  Build- 
ings, and  Attendant  on  the  Stoves  in  Offices  in  the  Rolls  Yard  610    0   0 

Animal  Disbursements  of  the  Usher  and  Court-keepers  for  Stationery  and  other 
articles  supplied  for  the  use  of  the  Coort  and  its  Officers,  on  an  average  of  the 
last  four  years  1,624  10   2 


•■ 


je35.675    0   2 

Besides  the  f oroping  Charges  the  Income  of  the  Fund  is  liable  to  the  Repdrs  and  Insurance 
against  Fire  of  the  following  Buildings : — 

Masters'  and  Pubuc  Offices,  Southampton  BuUdiogi. 

Vice-Chancellor's  Court,  Lincoln's  Inn. 

The  Accountant  Genend's  and  Registers'  Office^  Chancery  Lane. 

The  Six  Clerks  and  Inrolment  Offices^  ditto. 

The  Examiners  <v 

Petty  Bag         / 

Crown  \^ 


Cursiton  1 


Offices,  in  Rolls  Yard. 


Subpoena 
Also,  to  the  Costs  of  the  necessary  applications  to  the  Court. 
And  it  may  become  liable  to  retiring  Pensions  to  Masters,  Registers,  Exaiuincrij  and  to 
Clerks  in  tiie  Accountant  General's  and  Examiner's  Offices. 
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2uarterly  in  Stodc,  which  Im  oanied  to  the  Account  <»  "  Securitiei  purchased  with  Surplus 


REVIEW, 


Tke  Statutes  founded  on  the  Common  Law 
Reports;  including  the  Judgment  and  Ex- 
ecuiion  Act,  the  Prohibition  and  Manda- 
mus Act,  the  Interrogatory  Act,  the  Inter- 
pleader  Act,  and  the  Uniformity  of  Process 
Act,  with  the  Orders  made  under  it;  with 
Introductory  Observations  and  Notes.  By 
A.  Hayward,  Esq.,  of  the  Inner  Temple, 
Barrister.     Saunders  and  Benning. 

This  is  an  able,  concise,  and  useful  Book. 
Eftch  statute  is  introduced  with  a  clear  ex- 
planation of  its  object, — the  inconvenience 
or  evil  it  is  intended  to  remove, — and  fol- 
lowed by  notes,  elucidating  the  effect  of  the 
change. 

Tlie  object  of  the  first  six  sections  of  the 
Judgment  and  Execution  Act,  Mr.  Hayward 
observes,  is  to  obviate  one  of  the  many  in- 
conveniences resulting  firom  the  institution 
of  Terms,  which  frequently  occasioned  a 
considenble  delay  in  cases  where  a  writ  of 
inquiry  was  necessary,  or  a  trial  took  place. 
He  then  gives  a  recapitulation  of  the  steps 
immediately  preceding  the  signing  of  final 
judgment  in  such  cases,  to  explain  the  na- 
ture of  the  inconvenience  which  existed, 
and  adds  as  follows : 

''Gouidering  the  length  of  some  of  the  va- 
cations, die  consequent  inconvenience  is  ob- 
vious enough.    The  difficulty  was  to  remedy  it 
without  depriving  the  losing  party  of  the  nnvi- 
lege  of  moving  the  Court.    This  difficulty  is 
conceived  to  h^  met  by  enacting,  in  the  case 
of  a  writ  of  inquiry,  that  the  writ  may  be  made 
retomable  on  any  day  certain  in  term  or  vaca- 
tion, and  that  the  party  may  proceed  to  exe- 
cution forthwith,  unless  the  sheriff'  or  other 
officer  before  whom  the  writ  may  be  executed, 
diall  certify  under  his  hand  upon  such  writ, 
that  judgment  ought  not  to  be  signed  until  the 
defendant  shall  have  had  an  opportunity  of  ap- 
plying to  the  Court,  or  one  of  the  Judges  of 
the  courts  of  law  at  Westminster  shall  order 
the  judgment  to  be  stayed.    In  cases  where  an 
iNue  b  set  down  for  trial,  and  a  nonsuit  or  ver- 
dict ensue,  the  same  end  is  obtained  by  invest- 
ing Uie  Judge  with  the  power  of  ordering  exe- 
cution immediately,  subject  to  such  condition 
or  qualification  as  he  may  think  fit  to  impose, 
leanng  the  jur^  writs  returnable  as  formerly, 
bat  making  their  returns  comparatively  imma- 
terial.   A  general  power  is  reserved  to  the 
court  in  which  the  action  is  breoght,  to  set 
aside  all    such  accelerated  proceedings,  and 
restore  the  losing  party  to  all  he  may  have  lost. 


•:— thus  guarding  against  any  omission  to  certify 
on  the  part  of  the  sheriff",  and  any  improper 
certificate  on  the  part  of  the  Judge.'' 

Some  cases  are  referred  to  in  the  notes, 
iUustrative  of  the  manner  in  which  the  dis- 
cretionary power  conferred  by  the  second 
section  will  be  exercised  by  the  Judges. 

We  pass  by  the  remarks  on  the  Prohibit 
tion  and  Mandamus  Act,  as  not  very  gene- 
rally useful  in  ordinary  practice.  The  /n- 
terrogatories  Act  is  ushered  in  by  citing  the 
authorities  in  favor  of  its  provisions,  par- 
ticularly Blackstone,  3  Com.  75,  382.  The 
interrogatories  must  be  framed,  the  author 
observes,  with  reference  to  the  rules  of  evi- 
dence applicable  to  vivd  voce  examinations. 

"  Thus  they  must  not  be  leading,  as  Did  you 
not  do  or  see,  Sfc,  Did  you  not  hear  that,  Sfc, 
and  a  mtness  may  object  to  answering  ques- 
tions which  have  a  direct  tendency  to  crimi- 
nate himself.  Privileged  persons,  also,  are 
excused.  The  examination  of  foreigners  must 
be  in  English,  and  the  interrogatories  must  for 
that  purpose  be  translated  into  the  language  of 
the  aeponents,  and  their  answers  translated  by 
sworn  interpreters.  The  interrogatories  must 
be  on  stamp  [qu.]  and  signed  by  counsel.  A 
eopy,  also  on  stamp  [qu.]  is  given  to  the  opposite 
attorney,  with  notice  of  the  time  when  the  ex- 
amination is  to  take  place,  and  he  may  file 
cross  interro^tories  if  ne  thinks  proper.  Cross 
interrogatones  are  confined  to  the  points  to 
which  the  witness  is  produced.  Cross  examin- 
ing a  witness  by  one  side,  in  any  matter  relat- 
ing to  the  merits,  makes  him  a  good  witness 
for  the  other  side.  It  seems  also,  that  the 
same  witnesses  m^j  be  re-examined  on  fresh 
interrogatories  by  leave  of  the  Court." 

Reference  is  made  to  Mr.  Willis's  Law 
and  Practice  of  Interrogatories,  and  Mr. 
Tidd^  Practical  Forms ;  and  Mr.  Hayward 
adds  forms  of  interrogatories,  mostly  taken 
from  works  of  authority,  which  will  be  use- 
ful to  the  practitioner  in  cases  applicable  to 
the  statute. 

The  Interpleader  Act  is  thus  introduced : 

''The  inconvenience  which  gave  rise  to  tins 
act  is  accurately  set  forth  in  the  recital.  The 
remedy  was  suggested  by  the  Common  Law 
Commissioners,  out  many  traces  of  the  princi- 
ple appear  in  the  ancient  modes  of  proceeding 
in  our  Courts.  Nqt  to  mention  voucher,  which 
still  forms  an  essential  part  of  a  recoverv,  the 
practices  called  aid  prayer  and  garnishment 
are  instances  of  compelling  a  third  party,  inter- 
ested in  the  subject-matter,  to  become  a  party 
to  the  suit.  Aid  prayer  took  place  where  an 
action  was  brought  against  a  person  who  had 
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oidy  ft  qualified  property  In  the  thing  in  quei- 
tioD,  an  a  tenant  for  life,  who  was  then  at 
liberty  to  pray  the  aid  of  the  remainder  man  or 
reversioner.  The  practice  prevailed  not  merely 
in  real  actions,  but  in  many  personal  actions, 
as  replevin,  trespass,  debt  and  annuity,  as  well. 
GarnUhmcnl,  which  affords  a  still  more  direct 
precedent  to  the  commissioners,  was  confined 
to  actions  of  detinue.    Thus,  in  an  action  for 
deeds  delivered  by  the  plaintiff  to  the  defendant 
to  be  redelivered  on  demand,  the  defendant 
mi^ht  plead  that  they  were  delivered  by  the 
plain tifl  and  one  A^.  upon  certain  conditions, 
and  that  he  did  not  know  whether  the  condi- 
tions had  been  performed,  wherefore  he  prayed 
f^nrnhhment  against  N., — ^that  is,  that  A^.  might 
be  summoned  to  show  whether  they  had  been 
performed.    Upon  this,  a  »cire  faekti  would 
issue  against  iV.,  who,  imder  the  name  of  gar- 
nuhee,  became  defendant  to  the  suit,  the  first 
defendant  being  considered  as  out  of  Court  by 
the  jrarnhhmenl.    This  is  the  account  given 
by  Reeves,  who  has  added  the  form  of  entry 
upon  the  record. 

"  These  modes  of  proceeding  are  evidently 
of  very  limited  application,  and  have  been  lona^ 
obsolete.  The  recital  in  the  act  therefore  is 
now  strictly  true,  that  a  party  sued  for  money 
or  goods  in  which  he  has  no  interest,  has  no 
means  of  relieving  himself  but  by  a  suit  in 
equity.  But  the  necessity  of  resorting  to  equi- 
ty is  not  altogether  removed,  for  the  statute 
applies  only  where  an  action  has  been  actually 
commenced ;  whereas  a  mere  claim  is  ground 
of  interpleader  in  equity,  and  the  bill  is  main- 
tainable where  the  demand  of  one  party  is  by 
virtue  of  an  alleged  legal,  and  the  other  by  vir- 
tue of  an  alleged  equitable,  right.  It  is  also 
to  be  observecl,  that  the  statute  is  limited  to  ac- 
tions of  assumpsit,  debt,  detinue,  and  trover, 
although,  beyond  a  doubt,  equally  called  for 
in  trespuKS,  and  not  perhaps  wholly  mapplicable 
to  Cffvmant, 

"  The  sixth  section  is  for  the  relief  of  sheriffs 
and  other  officers  in  the  execution  of  process 
against  goods  and  chattels,  their  situation  being 
somewhat  doubtful  before  the  passing  of  the 
act." 


piindpel  object  ha«  been  to  point  out  par- 
ticular modes  and  forms  of  doing  what  is 
only  prescribed  in  general  terms  in  the  Act ; 
and  tiie  Rule,  if  any,  is  indicated  by  a  note 
or  reference  in  the  section  to  which  it  re- 
lates. The  notes  on  this  statute  are  ad- 
mitted to  be  more  in  conjecture  than  could 
be  wished ;  but  acknowledgment  is  made  of 
many  useM  su^estions  of  tiie  periodical 
Press,  amongst  which  we  find  that  our  own 
labours  have  not  been  overlooked. 


SUPERIOR  COURTS. 


SPEEDY  EXECUTION. — COSTS. — 8U60B8T10IC. 
— <;OURT  OF  CONSCIENCE  — IGNORANCE  OF 
RIGHTS. 

When  a  judge,  at  the  ntsizes,  inpurtuaiuf 
ft/  the  orovisioMs  0/  the  1  ff\  4.  r.  7, 
orders  thmt  the  plaintiff  shall  have  execu- 
tion within  a  limited  time,  and  Judgment  is 
thereupon  entered  up  and  ejteeution  is  issued, 
the  defendant  is  not  precluded  from  apply- 
ing in  the  neat  term  to  the  Court  above,  t$ 
enter  a  suggestion  to  deprive  ike  plaintif 
0/ costs, 

A  Judge,  at  the  assises,  has  no  power  to  order 
such  a  suggestion  to  be  entered. 

It  is  the  sum  which  the  plaintiff  ultimate^ 
recovers,  and  not  the  sum  which  the  plaintif 
claims  to  be  due,  which  is  to  decide  whether 
the  plaintiff  ought  to  have  sued  in  the  Court 
of  Conscience  or  in  the  superior  Qfurt. 

fFhere  two  parties  come  to  an  arrangement, 
and  one  is  ignorant  of  his  rights^  the  agree- 
ment is  not,  in  general,  binding  upon  him. 


The  notes  on  this  statute  are  also  im- 
portant, particularly  in  regard  to  proceed- 
ings against  Sheriffs. 

On  the  Uniformity  of  Process  Act,  Mr. 
Ha3rwBrd  observes,  tiiat  to  give  a  history  of 
the  inconveniences  which  the  statute  is  in- 
tended to  remove,  would  be  to  give  the  his- 
tory of  our  Cotirts ;  and  he  refers  to  Mr. 
Tidd's  account  of  tiie  twenty  or  thirty  dif- 
ferent modes  of  commencing  a  personal  ac- 
tion in  the  three  Common  Law  Courts. 
These,  the  author  points  out,  are  now  re- 
duced to  four ;  namely,  I ,  Serviceable  pro- 
cess, in  common  cases ;  2,  Bailable  process ; 
3,  Proceedings  against  Prisoners ;  and,  4, 
against  Members  of  Parliament. 

Of  the  Rules  issued  under  the  authority 
of  the  Act,  the  author  remarks  that  their 


Campbell,  on  a  former  da^,  had  obtained  a 
rule  calling  upon  the  plaintiff  to  show  cause 
why  the  defendant  should  not  be  at  liberty  to 
enter  a  suggestion  on  the  roll  to  deprive  the 
plaintiff  of  costs,  in  pursuance  of  the  pron- 
sions  of  the  47  G.  3.  c.  36.  §  12,  (local  and  per- 
sonal)  for  establishing  a  Local  Court  at  0?er« 
ing,  in  Staffordshire,  for  the  recovery  of  debts 
not  exceeding  6/.,  and  which  provided,  that  if 
an  action  should  be  commenced  in  any  other 
Court,  for  a  debt  recoverable  in  the  Local 
Court,  the  pluntiff  should  not  be  entitled  to 
any  costs ;  and  also  for  returning  to  the  de- 
fendant the  amount  of  the  phuntiff's  costs 
which  had  been  levied  upon  the  defendant. 

F',  Richards  and  Follett  now  showed  cause, 
on  three  grounds: — 1st,  This  case  does  not 
come  within  the  act.  ,  2dly»  The  parties  have 
arranged  between  themselvesy  so  as  to  prevent 
this  Court  from  interposing.  And,  ddly.  This 
Court  has  no  power  to  order  a  suggestion  to  be 
entered.  This  action  was  brought  to  recover 
money  4ue  as  the  balance  of  m  unliquidated 
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Kcoont;  it  eame  on  lo  be  tried  at  the  Stafibrd 
Aflsiies  in  Jdv  last,  and  was  referred  to  Mr. 
Shutt,  who  ordered  a  verdict  to  be  entered  for 
the  plfuntiff  for  W.  9«.  U.  It  had  been  agreed 
that  the  pbuntiff  was  not  to  be  delayed  if  there 
was  a  verdict  for  him ;  and  Hunt,  the  defend- 
ant's Bttomey,  signed  a  written  consent  that 
tibe  Judge  sl&ould  certify  that  the  plaintiff 
mifht  issue  execution  within  one  month.  The 
affidanta  show  that  the  action  was  originally 
brought  for  the  sum  of  )3/.  2$,  Ad  ^  and 
that  was  the  sum  claimed  on  the  copy  of  the 
writ:  the  words  of  the  act  are,  "  if  any  action 
shall  be  commenced  for  any  debt  under  5/.,  the 
plaiDtiff  shall  have  no  costs."  This  action 
was  therefore  commenced  for  a  sum  not  within 
(he  cognizance  of  the  Court  of  Requests.  The 
defeD&nt  claimed  to  set  off  a  sum  of  //.  \2s. 
Both  sums  were  reduced  bv  the  arbitrator: 
the plaintift 's  to  4/.  U.  Id.  $  the  defendant's  to 
21.  i2f. ;  and  the  difference  of  those  two  sums 
was  the  sum  of  1/.  9#.  \d.,  for  which  the  arbi- 
trator ordered  a  verdict  to  be  entered  for  the 
plaintiff.  But  the  accounts  were  confused  and 
complicated ;  and  a  letter  of  the  defendant's 
attorney  expressly  says,  "  the  accounts  are  so 
complicatea.  a  junr  wUl  never  get  to  the  end 
of  them."  There  is  also  the  positive  oath  of 
the  pbuntiff,  that  more  than  12/.  was  due  to 
him.    It  would  be  very  hard,  therefore,  that  a 

Slaindff  who  bond  fide  sues  for  a  debt  which 
e  believes  to  be  due,  should  be  liable  to  be 
deprired  of  his  costs,   because  from  some 
cause  over  which  he  may  have  no  control,  he 
tannot  substantiate  it  to  its  full  extent.^  These 
acts  do  not  apply  where  the  sum  claimed  is 
rednced  by  cross  demands.    [Butfley,  B.--You 
are  to  consider  the  demand,  not  according  to 
what  you  chum,  but  what  you  prove :  that  has 
l>cen  expressly  held  in  Shoddivk.v.  Bennett, 
4  Barn.  &  Cres.  769.    Your  affidavits  do  not 
specify  any  items  to  show  that  more  than  51, 
was  due.]    The  plaintiff's  affidavit  expressly 
ttatea  that  more  is  due,  and  the  defendant's 
does  not  contradict  it,  but  merely  states  what 
the  arbitrator  found.    But,  secondly,  this  ap- 
pL'cation  is  against  good  faith:  both  parties 
eonsnlted  together,  and  it  was  agreed  to  refer 
the  cause,  and  that  the  Jud^e  snould  certify 
for  the  plaintiff  for  execution  in  a  month. 
Both  parties  ought  to  be  concluded  by  this 
arrangement;  and  even  supposing  both  were 
ienorant  of  the  provision  respecting  costs  in 
the  local  act,  it  is  too  late  now  for  one  party 
to  take  advantage  of  it.    The  defendant  first 
apptied  to  the  arbitrator ;  bat  he  declined  to 
make  any  order  abont  costs,  as  they  were  not 
referred  .to  Mm.    An  application  vras  then 
made  to  Mr.  Justice  Bownqvety  who  tried  the 
csQse,  to  rescind  l^e  certificates  for  immediate 
eiecution.    On  that  occasion  the  local  act  was 
brought  expressly  before  him,  and  both  parties 
were  heard  upon  full  affidavits ;  but  the  learned 
Jadge  decided  that  execution  should  go.  That 
conld  only  be  on  the  assumption  that  the  act 
did  not  apply  to  this  case ;  and  that  was  the 
Iwned  Judge's  opinion,   after  deliberation. 
No  application  was  made  to  him  for  leave  to 
^ter  a  suggestion.    [Buyley^  B. — ^What  au- 


thority had  Mr.  Justice  Bagnqvei  to  enter  a 

suggestion  ?]    The  whole  matter  was  referred 
to  him :  a  consent  was  given  for  immediate  ex- 
ecution :  execution  did  accordingly  issue,  and 
the  roonev  is  in  the  hands  of  the  sheriff.    If 
his  Lordsuip  had  no  power  to  enter  a  sugges- 
tion, he  had  the  power  of  preventing  the  de- 
fendant from  coming  here  now,  by  allowing 
the  plaintiff  to  get  judgment  forthwith,  which 
he  would  not  have  done  unless  he  thought  the 
defendant  was  not  entitled  to  relief  under  the 
local  act ;  and  therefore  the  defendant  is  now 
too  late,  for  the  defendant  cannot  apply  to 
enter  a  suggestion  after  final  judgment :  that 
was  the  rule  before  the  statute  of  I  W.  4.  c.  7$ 
and  is  laid  down  in  2  Tidd,  961 :  citing  Barney 
V.  Titbb,  2  W.  Bla.  354 ;   Dumtur  v.  Z)«w, 
8  East,  239  $  and  Cateert  v.  Everard,  5  M.  &  S. 
510.    See  also  fiippetlev  v.  Laing,  4  B.  &  C. 
363,  where  it  was  held,  that  if  the  motion 
might  have  been  made  in  Easter  Term,  it  was 
too  late  to  make  it  in  Trinity  Term,  though 
final  judgment  was  not  signed.    Under  the 
second  section  of  that  act,  the  Judge  at  nisi 
prius  has  clearly  jurisdiction  to  determine,  un- 
der all  the  circumstances,  when  the  plaintiff 
should  have  judgment*:  the  defendant  applied 
to  him  to  stay  final  judgment  till  this  applica- 
tion was  made :  Mr.  Justice  Baeanquei  enter- 
tains that  application  with  reference  to  the 
Overing  Court  of  Request  Act,  and  he  decides 
that  he  has  no  authonty  to  prevent  the  plaintiff 
from  having  judginent.    As  soon  as  judgment 
is  si^ed,  tnis  application  cannot  be  made,  for 
this  is  not  an  application  under  the  fourth  sec- 
tion, but  under  the  old  law;  the  fourth  sec- 
tion does  not  authorize  this  motion,  it  cnly 
says — •*  Provided  alwa)'8,  that  notwithstanding 
any  judgment  signed  or  recorded,  or  execu- 


•  The  1  W.  4.  c.  7.  §  2,  enacts,  that  in  aU 
actions  it  shall  be  lawfiU  for  the  Judge  before 
whom  any  issue  joined  in  such  action  shall 
be  tried,  in  case  the  plaintiff  or  demandant 
therein  shall  become  nonsuit,  or  a  verdict  shall 
be  given  for  the  plaintiff  or  demandant,  de- 
fenaant  or  tenant,  to  certify  under  his  hand, 
on  the  back  of  the  record,  at  any  time  before 
the  end  of  the  sittings  or  assizes,  that  in  his 
opinion  execution  ought  to  issue  in  such  ac- 
tion forthwith,  or  at  some  day  to  be  named  in 
such  certificate,  and  subject  or  not  to  any  con- 
dition or  qualification ;  and  in  case  of  a  ver- 
dict for  the  plaintiff,  then  either  for  the  whole 
or  for  any  part  of  the  sum  found  by  such  ver. 
diet;  in  all  which  cases  a  rule  for  judgment 
inay  be  given,  costs  taxed,    and  judgment 
signed  forthwith,  and  execution  may  be  issued 
forthwith  or  afterwards^  according  to  the  terms 
of  such  certificate,  on  anv  day  in  vacation  or 
term ;  and  the  paetea,  with  such  certificate  as 
a  part  thereof,  shall  and  may  be  entered  of 
record  as  of  the  day  on  whicn  the  judgment 
shall  be  signed,  although  the  writ  o£  distringas, 
juratores,  or  habeas  corpora  juratormn,  may 
not  be  returnable  until  after  such  day:  Pro- 
vided always,  that  it  shall  be  lawful  for  the 
party  entitled  to  such  judgment  to  postpone 
the  signing  thereof. 
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tion  iBsaed  by  Tirtue  of  this  act»  it  shall  be  law- 
ful for  the  Court  in  which  the  action  shall 
have  been  brought  to  order  such  judgment  to 
be  vacated,  and  execution  to  be  stayed  or  set 
aside,  and  to  enter  an  arrest  of  judgment,  or 
fnnt  a  new  trial,  or  new  writ  of  inquiry,  as 
justice  may  appear  to  require ;  and  thereupon 
the  party  affected  by  such  writ  of  execution, 
shall  be  restored  to  all  that  he  may  have  lost 
thereby,  in  such  manner,  as  upon  the  reversal 
of  a  judgment  by  writ  of  error,  or  otherwise, 
as  the  Court  may  think  fit  to  direct/*  This 
Court,  therefore,  nas  no  power  to  order  a  sug- 
fi^estion  to  be  entered,  for  the  defendant  is  too 
late. 

Campbell,  in  support  of  the  rule.— ^th 
respect  to  the  first  point,  the  finding  of  the 
'ury  is  what  the  Courts  have  been  always 

ound  by.  If  the  verdict  stands,  it  is  conclu- 
sive: the  plaintiff  should  have  moved  to  set 
aside  the  verdict.  As  to  the  act  1  WI 4,  that 
statute  was  not  intended  to  repeal  all  the 
Court  of  Conscience  Acts,  or  to  put  it  in  the 
power  of  a  single  Judge  to  prevent  the  de- 
fendant from  getting  the  benent  of  them.  The 
defendant  can  apply  in  the  same  term.  The 
fourth  section  is  in  general  terms,  and  says 
that  the  judgment  may  be  vacated.  Htus 
Court  has  power  to  order  a  suggestion  to  be 
entered.   [He  was  then  stopped  by  the  Court.] 

Bayley,  B. — I  am  of  opmion  that  this  rule 
for  entering  a  suggestion  ought  to  be  made 
absolute.  The  words  of  the  local  act  are,  that 
If  any  action  for  any  debt  under  5/.  shall  be 
commenced  in  any  other  Court,  the  plaintiff, 
though  he  gets  a  verdict,  shall  not  have  costs. 
That  act  authorizes  suits  for  6/. :  here  the  ver- 
dict is  only  for  1/.  9#.  \d. :  it  was  reduced  to 
that  sum  by  a  set-off:  the  original  sum  being 
4/.  U.  id.  It  has  been  held  and  acted  upon  in 
this  Court,  that  the  verdict  is  to  be  taken  as 
the  amount,  otherwise  we  should  have  con* 
tradictory  affidavits  >».    But  it  is  said  that  the 


^  There  are  manv  authorities  to  this  effect ; 

Weiton   v.    Donelly,    Sayer,  273;    Horn  v. 

Hurhei,   8  East,  346;    Tromm   v.   OnoeU^ 

1  M.  &  S.  393;  Jordan  v.  Strong,  5  M.  &  S. 

196 ;    Shaddick  v.  Bennett,  4  B.  &  C.  769 ; 

Clark  V.  Askew,   8  East,  28;    Fountain  v. 

Young,    1  Taunt.  60;    Demon   v.    Heming^ 

Barnes,  353 ;  Parker  v.  Pkilpot,  14  East,  343 ; 

Butler  V.  Grubb,  Imp.  K.  B.  560,  (3  ed.)  B.  R. ; 

Bothery  v.  Mannings,  1 B.  &  Ad.  18,  note  (a). 

(Harsant  v.  Larkin^  1  Brod.  &  B.  257>  is  eon- 

trh,)    These  are  cases  where,  as  in  the  prin- 

dpid  case,  the  sum  really  due  u  found  by  ver- 

diet  (independently  of  any  set-off  or  tender)  to 

be  under  the  sum  cognizable  by  the  inferior 

Court;  and  it  makes  no  difference  that  the 

plaintiff^s  chum  is  reduced  by  the  absence  of  a 


defendant  is  preduded  by  Cwi^  (A-eiiiniUncet. 
First,  That  he  originally  agreed  &at  executioa 
should  issue  on  a  day  m  August  last;  bot  he 
was  not  probably  aware  at  that  time  of  the  pro- 
visions of  the  local  act  c.    If  a  man  knows  his 
rights,  and  with  full  knowledge  acts,  he  is 
bound ;  but  it  would  be  too  much  to  say  that 
the  defendant  is  concluded  by  that  agreemat 
The  second  objection  is.  That  Mr  Justice 
Bosanquet  has  already  decided  upon  this  mat- 
ter, because  he  would  not  have  let  execution 
issue  if  the  local  act  had  exonerated  the  de- 
fendant from  costs.    Was  that  within  his  jniis- 
diction }    If  you  had  referred  to  an  arbitrator, 
he  would  have  had  power  to  decide  upon  the 
point,  and  even  if  he  were  wrong,  both  parties 
would  be  bound  bv  his  dedsion;  bat  to  a 
Judge  you  refer,  in  nis  judicial  character,  asd 
therefore  if  he  did  decide,  on  an  erroneons 
supposition  that  the  act  did  not  apply,  we  are 
not  bounds  and  cannot  be  fettered.    His  was 
not  the  proper  tribunal.    But  it  is  laid,  he 
having  made  an  order,  they  who  have  suffered 
that  order  to  stand  are  now  too  late  to  enter  a 
suggestion ;  but  I  cannot  put  that  coQStnictio& 
on  the  act  of  1 W.  4.  c.  7.    What  was  the  evil 
before  that  act  ?    Till  that  act  the  i>laintiff  was 
prevented  from  baring  execution  till  after  the 
first  four  days  of  the  next  term :  then  the  de- 
fendant  had  only  four  days  to  enter  a  sugges- 
tion^ and  it  must  have  been  made  within  that 
time ;  but  here  &e  defendant  has  come  at  the 
earliest  time,  to  the  onlv  Court  that  could  act, 
and  this  Court  can  give  mm  the  relief  whidi  he 
prmrs,  notwithstanding  the  fourth  section  of 
1  W.  4.  c.  7-  does  not  mention  any  thing  about 
entering  a  suggestion,  for  the  things  specified 
in  that  section  are  only  put  as  instances. 

Bolland,  B.— I  think  the  clause  in  the  Ist  of 
W.  4.  which  has  been  relied  on,  is  fiilly  an- 
swered by  the  fact  that  this  motion  was  made 
within  the  first  four  days  of  this  term. 

Gurney,  B. — ^The  present  appears  to  me  to 
be  a  case  within  the  meaning  of  the  local  act  of 
47  O.  3. ;  but  I  do  not  say  that  the  Court  will 
not  resort  to  other  means  than  the  verdict. 

Ride  absolute  for  entering  a  suggestion  and 
for  returning  the  money,  and  no  action  to  be 
brought.— Bvdtf%  v.  Oliver,  November  22d, 
1832.    Excheq. 


witness.  Fitznatrick  v.  Pickering,  2  Wils.  68, 
where,  as  in  Bothery  v.  Mannings,  the  plain- 
tiff's bill  (which  was  for  260/.)  was  reduced  by 
the  Statute  of  Limitations  being  held  to  apply 
to  all  except  1/. ;  the  rule  bein^,  as  stated  by 
Bayley,  B.  supra,  that  the  plaintiff's  real  claim 
11  ascertained  by  what  he  proves  to  be  due :  | 


but  where  tiie  claim  is  reduced  by  a  8et-4)f 
iPitti  V.  Carpenter,  2  Str.  1 191 ;  1  Wils.  19, 
S.  C.  I  GroBS  V.  Fiiker,  3  Wils.  48),  or  by  plea 
of  tender  {Heateard  v.  Hopkins,  DougL44S; 
ffaiitell  V.  Atkinson,  3  Bing.  289),  to  a  sum 
below  the  amount  recoverable  in  the  inferior 
Court,  the  defendant  cannot  have  a  si^gesdun; 
but  the  mere  fact  of  pleading  a  tenoer,  is  no 
waiver  by  tiie  defendant  of  the  benefit  of  the 
act,  nor  does  it  preclude  him  from  having  a 
suggestion  where  the  sum  recovered  and  the 
sum  tendered  do  not  together  exceed  the  sum 
suable  in  the  inferior  Court.  Jordan  v.  Strsngt 
6  M.  &  S.  196. 

«  Ignorance  of  a  local,  as  of  tk  general  sct^ 
we  presume,  can  be  no  excuse.    Ed. 
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VEnnONS  AND  SEAL   BBVOBS  HILABT  TKBM, 

1833. 

LORD  CHANCBLLOB. 

^t  Lincoln's  Inn, 

Wednesday,  Jan.  9th  |  Petitions. 
Thursday,  10  |  The  Seal. 

Hilary  Term, — At  Westminster. 


COMMON  PLBA6. 

Sittings  appointed  in  MiddUsemand  London^ 

Before  the  Rif^ht  Honourable  Sir  Nicolas  Co- 
nynffham  Tindal,  Knt.,  Lord  Chief  Justice 
of  His  M^esty's  Court  of  Common  Pleas  at 
Westminster,  in  and  after  Hilary  Term, 
1833. 

IN  TBRM. 

Middlesex.  London. 

Friday,  Jan.  18 

Friday,  25 


Friday, 

Saturday, 
Monday, 
Tuesday, 
Wednesday, 

Thursday, 

Friday, 

Satuniay, 

Monday, 

Tuesday, 

Wednesday, 

Thursday, 

Friday, 
Saturday, 
Monday, 
Tuesday, 

Wednesday, 

Thunday, 


11  I  Motions. 

j^  i  Appeals &Re-hearings. 

16  3 

17  I  Motions. 

18 

19  i 

21  >  Appeals  &Re-hearing8. 

22S 
23^ 

24  I  Motions. 

25^ 

28  f  Appeals&Re^earings. 

29) 

3QiKing  Charles's  Mar- 
(     tyrdoDL 

31  I  Motions. 


Wednesday,    Jan.  16 
Wednesday,  23 

Wednesday,  30 


▲FTBR  TBBH 

Middlesex.  London. 

Friday,  Feb.  1 1  Saturday,  Feb.  2 

The  Court  will  sit  at  eleren  o'clock  in  the 
forenoon  on  each  of  the  days  in  Term ;  and  at 
half.past  nine  precisely  on  each  of  the  days 
after  Term. 


W'ednesday, 
Hiursday, 


VICB  CHANCBLLOB. 

At  Lincoln's  Inn. 
Jan.  9  I  Petitions. 
10  I  The  Seal. 


HHary  Term. — At  Westminster. 


Friday, 

Saturday, 

Monday, 

Tuesday, 

Wednesday, 

Urarsday, 

Friday, 

Saturday, 

Monday, 

Tuesday, 

Wednesday, 

Thursday, 

Friday, 

Saturday, 

Monday, 

Tuesday, 

Wednesday, 

Thursday, 


1 1  I  Motions. 

12  ^  Pleas,  Demurrers,  Ez- 

14  f     ceptions.  Causes,  & 

15  4     Further  Directions. 

16  » 

17  I  Motions. 

18^ 

19  I  Pleas,  Demurrers,  Ex- 

21  >    ceptions.  Causes,  & 

22  I     Further  Directions. 
23-' 

24  I  Motions. 

25 1  Pleas,  Demurrers,  Ex- 
26  >     ceptions.  Causes,  & 

28  I     Ftuther  Directions. 

29  I  Short  Causes  &  ditto. 

^  rKing  Charles's  Mar- 
\    tj^om. 

31  I  Motions. 


REDUCTION  OP  KBMANBT  FEES. 

Office  of  the  Marshal  and  Associate  to 
the  Lord  Chief  Justice  of  the  Court 
of  King's  Bench. 

It  18  OBDEBBD,  That  in  future  the  fees  in 
this  office  for  making  Special  Jury  and 
Crown  causes  Remanets,  in  Middlesex  and 
London,  shall  only  be  respectively  charged 
once  between  each  Sitting  after  Term,  and 
each  following  Sitting  after  Term. 

All  Common  Jury  Causes  in  Middlesex, 
made  Remanets,  will  be  charged  no  more  in 
Term  than  once,  whether  brought  down  as 
undefended  or  on  the  list  every  respective 
day  of  Sitting. 

In  London,  all  Common  Jury  Causes  will 
be  charged  once  only  as  Remanets,  between 
each  Sitting  alter  Tenn,  and  each  following 
Sitting  after  Term.  •, 


NOTES  OP  THE  WEEK. 


BBOUCTION  OF  BEMAKBT  FBXS. 

Thb  official  announcement  of  the  reduction 
of  fees  on  Remanet  Causes  at  Nisi  Prius, 
will  be  hailed  by  the  practitioner  as  an 
omen  of  the  abolition  of  those  exactions, 
wMch  dra^  heavily  on  his  resomnoes  in  the 
first  instance,    and  ultimately  fcU  on  tlie 
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suitor— deterring,  on  the  one  hand,  the  in- 
jured from  seeking  redress,  and  on  the  other 
inducing  the  abandonment  of  a  good  de- 
fence, from  an  alarm  at  the  amount  of  the 
expense. 

The  Remanet  Fees  are  now  to  be  charged 
from  term  to  term  only,  and  not  from  sit- 
ting to  sitting — even  should  the  causes  be 
entered  in  the  list  of  the  several  sitting- 
days  in  Term.  Ileform  is  here  proceeding 
from  the  right  quarter  *-  it  is  an  unforced 
boon,  and  entitles  the  Lord  Chief  Justice  to 
the  warm  acknowledgments  of  the  Public 
and  the  Profession. 


COUNTRY  BANKEUFTCT  COURTS, 

• 

It  is  stated  in  a  Morning  Paper,  thst  the 
new  mode  of  administering  the  Bankrupt 
Law  in  London  will  be  extended  to  the  large 
commercial  towns  : — that  the  senior  Lon- 
don Commissioner  will  go  to  Liverpool,  and 
the  Chief  Registrar  to  Bristol.  Mr.  W. 
Russell,  it  is  said,  will  be  the  new  London 
Commissioner,  Mr.  Greg^  the  Chief  Regis- 
trar, and  Mr.  Parry  succeed  Mr.  Gregg. 
We  put  no  faith  in  this  statement. 


KXPBNSKS  OF  TBS  COURT  OF  CHANCERY. 

In  an  article  in  the  present  Number,  on 
the  Funds  in  the  Court  of  Chancery,  will  be 
found  some  details  worthy  of  attention,  in 
regard  to  the  expenditure  for  carrying  on 
the  businses  of  the  several  offices  attached 
to  that  Court 


ANSWERS  TO  QUERIES. 


DSYISK.^ENTAIL. — RECOVERY.      P.  131. 

The  children  of  S.  C.  (the  devisee  for  life) 
took  estates  tul,  as  tenants  in  common,  with 
cross  remainders  between  them  in  tail,  in  the 
devised  property;  and  consequently  the  re- 
covery suffered  bj  John  and  barah,  the  sur- 
viving children  otS.  C.  (with  the  concurrence 
of  the  husband  of  Sarah),  effectually  barred 
the  issue  of  them  both.  It  was  not  necessary 
for  the  trustees  to  join  in  making  the  tenant 
to  the  praecipe  for  saffering  sucn  recovery, 
even  supposing  they  took  the  legal  fee  in  the 
devise<l  premises,  because  in  that  case  it  was 
perfectly  competent  for  the  devisees  alone,  as 
equitable  tenants  in  tail,  to  suffer  a  common 
recovery  for  barring  their  equitable  estates  tail, 


without  the  concurrence  of  the  trustees  of  the 
legal  fee.  Both  points  are  so  clear,  as  to  ren- 
der it  almost  needless  to  cite  authorities  in 
support  of  my  opinion;  but  as  your  corrc*> 
pondent  seems  anxious  to  have  a  reference  to 
cases,  I  beg  to  call  his  attention  to  the  well 
known  rule  in  Shelley* 9  case,  on  the  first  point; 
and  to  the  cases  of  AWM  v.  Champerkown,  2 
Clian.  Cases,  63,  71 ;  Beverley  v.  Beterteff, 
2  Vernon,  131 ;  and  Shnpland  v.  SmUh,  1  Bro. 
Ch.  Ca.  1 75,  on  the  second  point. 

A  copy  of  the  record  of  the  recovery  in 
question  may  be  obtained  from  the  officer  wlio 
had  the  custody  of  the  Welch  records  prior  to 
the  passing  of  the  1 1  G  4.  and  I  W.  4.  c.  90, 
with  whom  they  are,  by  the  27th  section  of  thst 
statute,  directed  to  remain  until  otherwise  pro- 
vided for  by  law.  But  your  correspondeot 
should  be  apprised,  that  he  will  derive  no  in- 
formation from  the  record  of  the  recovery,  ai 
to  the  parties  to  the  recovery  deed,  wlio  can 
only  be  known  by  an  inspection  of  that  instru- 
ment itself.  T.  W.  I. 


DEVISE. — FREEHOLD.     P.  147- 

1. 1  am  of  opinion,  that  the  testator's  brother 
John  tdkes  the  fee  simple  in  the  real  estates, 
and  the  absolute  interest  in  the  leaseholds  de- 
vised to  him,  by  force  of  the  word  "  propfr- 
ty\"  which  is  sufficiently  comprehensive  to 
include  both ;  and  as  to  the  former,  to  super- 
sede over  the  case  of  a  dense,  the  necessity  for 
any  words  of  inheritance.  And  assuming  that 
the  word  "  property"  will  pass  freeholds,  it 
follows,  as  a  necessary  consequence,  that  it 
will  pass  leaseholds,  where  there  is  nothing  to 
be  found  in  the  will  which  indicates  an  inten- 
tion to  the  contrary.  T.  W.  I. 

2.  1  am  of  opinion,  that  (if  there  appears 
nothings  in  the  will  from  which  it  may  be  pre- 
sumed that  the  testator  intended  to  use  in  a 
restricted  sense  the  word  "  property  ")  in  the 
pft  of  A,  to  his  brother  John,  will  pass  to  him 
both  the  leasehold  and  freehold  estates,  and 
that  he  will  take  a  fee  in  the  freehold,  as  well 
as  an  absolute  interest  in  the  leasehold.  Roe 
d.  Snell  V.  Pattiion,  16  East,  221 ;  and  Morjn^ 
V.  Mwrgan^  6  Bar.  &  Cres.  612.  A.  o. 


Camman  XjiId. 

carrier's  liability,    p.  162. 

I  think  that  the  statute  1  W.  4.  applies  only 
to  paroeb  of  above  the  value  of  16/.,  and  con- 
sequently that  the  carrier  would  be  liable  for 
the  loss  or  damage  of  any  parcel  under  that 
value,  notwithstanding  he  had  given  such  no- 
tice as  stated  in  the  query,  except  the  loss  or 
damage  was  occasioned  by  the  act  of  God. 

A.  B. 


•  See  Roe  dem.  Stilling  y.  Yead,  2  Bos.  & 
Pull.  N.  Rep  214 ;  and  2  Jarman's  Powell  oa 
Devises,  ch.  10« 
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MJtb  at  flttanufftf . 

CSRTIFICATE. — RB-ADMI88I0N.       P.  I47>  161. 

G  R ,  in  hU  answer  to  the  quer^  of  H.  S.  S , 
has  o?erlooked  the  decision  of  Chief  Justice 
Giiht,  in  Ejf  parte  Nicholoi,  6  Taunt.  408, 
where  it  was  held,  that  an  attorney  who  had 
not  taken  out  his  certificate  for  one  year  from 
his  admission,  must  be  re-admitted  before  he 
could  practise.  D.  T.  H. 


QUERIES. 


ftxiB  of  ^roprrtff  xiOr  Cnnfiroandns. 

DBVISB. 

A.  devises  a  freehold  estate  to  trustees,  upon 
trust  to  pay  rents  to  B.  for  life,  and  after  B.'s 
decease,  upon  trust  to  sell,  and  to  pay  and  di- 
ride  the  proceeds  (after  payment  of  his  debts) 
unto  ana  equally  between  €.  and  Z>.  (if  they 
shall  be  living  at  his  decease),  their  executors, 
administrators,  and  assigns ;  but  if  either  of 
them  should  die  in  his  (Jettatw^t)  Hftitime,  the 
thare  of  the  one  dyin^  to  go  to  the  survivor, 
her  executors,  administrators,  and  assigns. 
The  will  contains  a  proviso,  that  the  shares  of 
€.  aod  D.  shall  not  oe  subject  to  the  debts, 
management,  interference,  or  control  of  their 
husbuids.  j1.  dies,  and  afterwards  C.  dies,  in 
the  lifetime  of  B.^  leaving  a  husband  and  no 
diildren.  B.  is  now  dead ;  and  the  question 
is»  who  will  be  entitled  to  C.*%  share  of  the 
proceeds  of  the  sale  of  the  estate  ?  A. 


€fimvaan  lain. 


HUSBAND  AND   WIFB. 


A.  directs  the  rents  4)f  an  estate,  and  the 
interest  of  a  sum  of  money,  to  be  paid  to  /?., 
a  married  lady,  for  her  sole  and  separate  use, 
and  decUu'es  Iter  receipt  (notwithstanding  co- 
verture) a  eood  discharge.  A  sum  of  money 
for  rent  ana  interest  is  pud  to  B.  Is  her  hus- 
band entitled  to  the  money,  so  soon  as  she  gets 
possession  of  it?  or  has  she  the  full  control 
oTcrit?  A. 


JUDGMENT   CREDITOR. 

A.  pnrchaaes  a  farm  and  lands  of  B,  B.  is 
to  p^  the  tenant,  C,  for  the  plowings,  &c. 
and  A,  is  let  into  possession,  continuing  (7.  as 
his  tenant.  C.  had  before  the  payment  to  him 
for  plowings,  &c.,  and  still  has,  a  judgment 
hanging  oyer  him,  which  was  known  to  both 
A,  and  B.  Would  the  sale  bv  the  tenant  be 
held  to  be  colorable,  or  the  plowings  and  the 
crops  arising  therefrom  bu  liable  to  the  judg- 
ment creditor?  G.R. 


LIABILITT.-^HIRID   H0R8K. 

j4.  hired  of  B.,  a  livery  stable  keeper,  a 
horse  and  chaise  for  a  day,  to  go  into  the  coun- 
try :  by  some  accident  the  horse  fell  down,  and 
broke  the  chaise  and  harness.  Is  A,  liable  to 
make  good  the  damage  ?  and  if  so,  is  it  anj 
defence  to  say  that  B.  did  not  give  A.  a  certi- 
ficate of  hiring  ?  Also  is  B.  liable  to  any,  and 
what  penalty,  for  not  giving  such  certificate  ? 


TIME   BARGAIN. 


^.,  having  no  money,  buys  5000/.  consols 
for  the  account,  of  B.,  who  has  the  stock.  Is 
this  an  illegal  bargain,  on  the  part  of  A,  ? 

A  Subscriber. 


EaStt  of  gttnriKstf. 

TEES  OF  ADMISSION. 

I  should  feel  greatly  indebted  to  any  of  your 
correspondents  who  would  inform  me  the  fees 
**  due  and  of  right  pa]^ble''  by  an  attorney,  on 
his  admission  to  practise  in  the  different  courts 
of  law  and  equity.  A  Subscriber. 


MISCELLANEA. 


THE    PROCEEDINGS   AND   PRISON   OP  THS 
INQUISITION. 

The  most  formidable  of  all  the  tribunals  is 
that  of  the  Inquisition,  whose  bare  name  strikes 
universal  terror.  I.  Because  the  informer  is 
admitted  as  a  witness  II.  As  the  persons  im- 
peached never  know  those  who  inform  against 
them.  III.  As  the  witnesses  are  never  con- 
fronted. Hence  innocent  people  are  daily 
seized,  whose  only  crime  is,  that  certain  per- 
sons are  bent  upon  their  destruction. 

Mlien  a  person  is  once  imprisoned  by  the 
inquisitors,  his  treatment  is  most  cruel.  He 
is  thoroughly  searched,  to  discover,  if  possible, 
any  books  or  papers  which  will  serve  to  con- 
vict him,  or  some  instrument  he  may  employ 
to  put  an  end  to  his  life,  in  order  to  escape 
the  torture,  &c.  Of  this  there  are  but  too 
many  sad  examples ;  and  some  prisoners  have 
been  so  rash,  as  to  dash  their  brains  out  against 
the  waU,  upon  their  being  unprovided  with 
scissars,  a  knife,  a  rope,  &c. 

After  a  prisoner  has  been  carefully  searched, 
and  his  money,  papers,  buckles,  rings,  &c. 
have  been  taken  from  him,  he  is  conveyed  to 
a  dungeon,  the  bare  sight  of  which  must  fill 
him  virith  horror.  Tom  from  his  family  and 
his  friends,  who  are  not  allowed  access  to,  or 
even  to  send  him  one  consolatory  letter  ,*  or  to 
take  the  least  step  in  his  favour,  in  order  to 
prove  his  innocence ;  he  sees  himself  instantly 
abandoned  to  his  inflexible  judges,  to  his  me* 


Id6 
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laocholy,  to  his  despair,  and  even  often  to  his 
most  inveterate  enemies,  quite  uncertain  of 
his  fiftte. 

On  his  arrival  at  the  prison,  the  inqnisitor, 
attended  by  the  officers  of  this  mock  holy  tri- 
bunal, goes  to  the  prisoner's  abode,  and  there 
causes  an  exact  inventory  to  be  taken  of  all  his 
papers,  effects,  and  of  every  thing  found  in 
nis  house.  They  frequently  seize  all  the  pri- 
soner's other  goods ;  at  least  the  greatest  part 
of  them,  to  pay  themselves  the  fine  to  which 
he  may  be  sentenced;  for  verv  few  e8cq>e 
tike  Inquisition  without  bdn^  half  ruined. 

The  nouse  of  the  Inquisition  in  Lisbon  is  a 

Xcious  edifice.  There  are  four  courts,  each 
)Ut  forty  feet  square,  round  which  are  j^- 
leries  (in  the  dormitory  form)  two  stories  high. 
In  th^e  galleries  are  the  cells  or  prisons, 
h&ng  about  three  hundred.  Those  on  the 
ground  floor  are  allotted  for  the  vilest  of  cri- 
minals (as  they  are  termed),  and  are  so  many 
frightful  dungeons,  all  of  free-stone,  arched, 
and  very  gloomy.  Th^  cells  on  the  first  floor 
are  filled  with  persbns  considered  less  guilty ; 
and  women  are  commonly  lodged  in  those  of 
the  second  story :  these  several  nileries  are 
hidden  from  riew,  both  within  anof  without,  by 
a  wall  above  fifty  feet  hifh,  and  built  a  few 
feet  distant  from  the  c^,  which  darkens 
them  exceedingly. 

The  furniture  of  these  miserable  dungeons 
is  a  straw  bed,  a  blanket,  sheets,  and  sometimes 
a  mattress.  The  prisoner  has  likewise  a  frame 
of  wood  about  six  feet  long,  and  three  or  four 
wide ;  this  he  lays  on  the  ground,  and  spreads 
his  bed  upon  it:  he  also  has  an  earthen  pan 
for  washing  himself;  two  pitchers,  one  for 
clean  and  the  other  for  foul  water ;  a  plate, 
and  a  little  vessel  with  oil  to  light  Us  lamp : 
he  is  not,  however,  allowed  any  &ooks,  not  even 
those  of  devotion. 

Sometimes  a  prisoner  passes  several  months 
in  his  cell,  without  heanng  a  single  word  of 
his  being  brought  to  trial ;  without  his  know- 
ing the  crime  of  which  he  stands  impeached, 
or  a  single  witness  who  swore  afraiust  him :  at 
last  the  gaoler  tells  him,  as  of  his  own  accord, 
that  it  will  be  proper  for  him  to  sue  to  be  ad- 
mitted to  audience. 


THE  EDITOR'S  LETTER  BOX. 


We  consider  it  convenient,  under  this  head, 
to  include,  in  future,  such  brief  communica- 
tions as  cannot  consistently  with  our  plan  form 
the  subject  of  separate  articles;  and  also  to 


comprise  within  it  our  NotUai  to  Correspond 
dents  and  Announcements  to  Readers.  We  are 
induced  to  make  the  latter  alteration  on  ac- 
count of  our  provincial  friends,  who— receiving 
the  work  in  monthly  parts — ^have  no  opportu- 
nity to  see  the  acknowledgments  Vhich  have 
been  hitherto  given  on  the  covers  of  the  Week- 
ly Numbers;  and  some  of  them  may  be  suffi- 
ciently material  to  preserve  in  the  future  Vo- 
lumes of  the  Work. 


The  Monthly  List,  in  the  Supplement  for 
December,  of  Law  Works  prepanng  for  pub- 
lication, we  are  aware,  is  incomplete,  and 
so  stated  it.  Authors  and  publishers  are  in- 
rited  to  supply  accurate  information  in  time  for 
the  Supplement  of  this  Month.  We  shall  ex- 
pect the  List  to  comprise  Books  intended  to  ap- 
pear within  a  reasonable  period :  otherwise  the 
announcements  prevent  more  diligent  writen 
from  conferring  Denefit  on  the  profession. 

In  answer  to  j4n  Articled  Clerk,  who  desires 
to  know,  "whether  Articled  Clerks  are  allowed 
to  subscribe  to  the  Law  Institution,  and  if  so 
on  what  terms,"  we  refer  to  our  previous 
Numbers,  and^  recommend  them  to  his  notice. 
In  the  mean  time  we  may  inform  him,  that  we 
understand  such  subscribers  are  not  adjnissible. 
The  Clerks  of  Members  are  entitled  to  the  use  of 
the  Anti-Room,  and  to  inspect  the  Books  and 
Lists  of  Causes,  and  other  Proceedings  in  the 
Courts;  but  cannot  be  admitted  to  Uie  HalL 
The  terms  on  which  Articled  Clerks  may  be 
admitted  to  the  intended  Practi<»l  Lec^ires 
have  not  been  settled;  and  their  admiasion  to 
study  in  the  Library  has  not  yet,  we  believe, 
been  under  consideration. 

The  Queries  on  the  following  subjects  hare 
been  received :  On  the  Eligibility  of  Quakers 
to  sit  in  Parliament; — Limitations; — Reco- 
very ;— Liability  for  Breaking  a  Window  ;— 
Joint  Note ; — Receipt  for  Consideration  Bfo- 
ney. 

We  particularly  thank  "J.  W.**  for  bis  addi- 
tional information. 

The  observations  of  J  Constant  Reader ;  Z. ; 
Flat  justUias  and  Jaeobas,  will  be  noticed 
next  week. 

The  Memoir  which  we  announced  is  now 
nearly  ready.  We  wuted  for  some  further 
particulars,  which  have  just  been 
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Qaod  magiai  ad  iros  ; 


Pertioet,  6t  nocire  miUum  est,  agitamua." 


HORAT* 


LETTERS 
TO  THE  LORD  CHANCELLOR. 


LBTTBB  X. 


OK   HIS   FUTUBII    COKDUCT. 

My  Lord, 
It  is  the  misfortune  of  men  filling  high 
sitoatioas  in  the  state,  that  their  actions 
and  conduct  are  grossly  misstated  and  vili- 
fied by  one  party,  and  overpraised  and  mag- 
nified by  the  othen  They  can  rarely  hear 
tbe  quiet  voioe  of  truth  and  impartiality. 
They  almost  necessarily  live  in  an  atmos- 
phere of  their  own.  If  they  smile,  a  res- 
poofive  mirth  diffuses  itself  over  the  faces 
of  those  they  look  upon :  if  they  are  mourn- 
H  a  sympathetic  grief  saddens  all  around 
them.  If  they  have  weak  minds,  this  state 
of  tfaiogi  deceives  and  blinds  them :  if  strong, 
it  begetfr  a  general  distrust ; — they  are  apt 
to  be^MDe  cardfess  of  all  opinion,  for  they 
bow  not  on  whom  to  rely;  the  constant 
exiggeratioar  of  their  great  and  their  little 
^OiHties  begats  a  want  of  confidence  in  all 
tiist  oonie»  out  of  the  human  mouth  ;  they 
beoone^  to  a  certain  extent,  reckless  of  wksU; 
ia  said ;  they  trust  too  much  to  themselves ; 
sad  in  this  state,  deprived  as  they  may  be 
of  aH  good  advice,  they  oommit  actions  or 
adopt  measures  ill  conceived,  ill  arranged, 
tod  roinous  in  their  consequences. 

Par  beitfkimme  to  say,  that  your Loidship 
is  thus  ntoat^. .  Nevertheless,  your  position 
seems  to  render  such  a  state  of  things  not 
impossible.  Few  men  in  this  country  ever 
possessed  Hie  power  with  which  you  are 

xo.  exix. 


clothed,  or  stood  in  a  situation  so  emi- 
nent :  it  may,  however,  not  be  altogether 
unattended  with  a  portion  of  the  disadvan- 
tages to  which  I  have  alluded ;  and  I  am 
the  more  inclined  to  think  this  possible,  as 
twelve  hoiurs  have  not  elapsed  since  I  have 
heard,  tinder  the  same  roof,  from  two  cote- 
ries of  different  parties,  opinions  respecting 
your  conduct,  as  contrasted  as  an  angel  from 
a  fiend. 

In  the  one,  what  words  could  express  the 
admiration — the  devotedness  of  your  admLr- 
era.  Your  life  had  been  made  up  of  sacri- 
fices to  your  country — of  health,  riches,  and 
patronage.  Your  splendid  talents ;  your 
varied  acquirements ;  your  unsullied  in* 
tegrity;  jour  matchless  consistency,  alike 
eclipsed  the  fame  of  all  preceding  statesmen, 
and  rendered  doubtful  the  probability  of 
the  reproduction  of  such  another.  You 
had  lived  to  convince  the  world  that  a 
man  could  be  found  who  measured  his 
means  of  benefiting  his  country  only  by  his 
power :  who  united  all  the  qualifications  for 
blessing  the  human  race :  the  qualities  of 
whose  mind  were  only  equalled  by  those  of 
his  heart.  Indeed,  panygyric  so  lofty  as 
that  bestowed  on  your  Lordship,  would  need 
a  memory  infinitely  more  glowing  than  mine, 
to  retain  or  relate.  I  wiU  not  say,  that  the 
feelings  of  the  gentlemen  who  bestowed  it 
might  have  been  warmed  by  some  recollec- 
tion of  past  favours,  or  by  a  lively  antici- 
pation of  those  to  come,  because  I  have 
heard  nearly  the  same  language  in  circles 
exclusively  private,  and  entirely  remote  from 
any  influence  of  that  nature. 

Whilst  these  praises,  however,  were  still 
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rin^ng  in  my  ears,  it  was  my  chance,  in  the 
same  place,  to  fall  in  with  another  knot  of 
persons,  whose  feelings  were  as  strongly 
tinged  by  party  as  those  I  had  left,  but  of 
another  colour.  How  difiPerent,  my  Lord^ 
was  their  tone  and  language. — From  the 
commencement  of  your  career  to  the  latest 
hour  of  your  existence  you  had  manifested 
an  utter  want  of  principle :  the  means  by 
which  you  had  obtained  office  were  only  to 
be  eqoalled  by  the  conduct  you  had  pmvued 
ainoe  you  had  obtained  it.  One  amongst 
this  group  was  particularly  vehement  and 
sarcastic  in  his  language.  "  U,"  said  he, 
"  tlie  noble  Lord's  own  declarations  are  to  be 
trusted,  I  admit  that  few  instances  are  to  be 
found  of  so  much  self-sacrifice  and  magna- 
nimity. He  has  repeatedly  told  the  coun- 
try, by  means  of  the  public  reports  of  his 
speeches,  that  he  is  positively  sapping  him- 
self of  every  thing  which  renders  his  office 
valuable,  or  even  worth  holding;  that  in 
less  than  two  years  he  has  done  more  for 
the  benefit  of  the  suitor  than  his  predecessors 
have  effected  in  centuries.  The  noble  Lord 
has  said  this  on  every  possible  occasion,  on 
the  well  known  principle,  that  if  a  thing  is 
repeated  sufficiently  often,  it  is  at  last  gene- 
rally believed, — just  as  one  has  been  at  last 
persuaded  into  the  admission  that  Warren's 
Blacking  is  the  very  best  in  the  world.  I 
admit,  then,  that  if  we  take  the  Chancellor's 
portrait  as  painted  by  himself,  nothing  can 
be  so  beautiful  or  deserving  of  praise;  but 
unluckily,  like  other  painters,  he  has  ma- 
naged to  soften  every  defect  and  heighten 
every  favourable  point.  As  pourtrayed  by 
himself,  we  are  lost  in  admiration ;  '  if  he 
be  Hke  this,'  we  exclaim,  '  what  a  man 
have  we  got!'  but  when,  alas!  we  com- 
pare Ihe  semblance  with  the  original,  we 
are  almost  scared  by  the  difference." 

Your  late  conduct  was  particularly  dwelt 
upon.  Passing  over  your  measure  respect- 
ing the  New  Bankrupt  Court,  which  was 
asserted  to  be  a  mixture  of  jobbery  and 
blunder,  your  more  recent  measures  were 
thus  perverted.  "The  Chancellor's  great 
object,"  continued  the  gentleman  who  had 
already  spoken,  **  has  been  to  benefit  him- 
self, and  spoil  the  office  for  all  successors. 
Thus,  having  provided  for  both  his  bro- 
thers and  all  his  other  pets,  he  has  very 
willingly  done  away  with  half  a  score  of 
little  offices,  which  he  did  not  want,  and 
which,  in  giving  away,  he  must  have  dis- 
pleased a  great  many  more  than  he  could 
possibly  have  pleased.  Nevertheless,  by  the 
very  act  which  is  to  save  him  all  this  use- 
less trouble,  he  gives  himself  compensation 


for  the  loss  of  a  patronage  that  could  only 
have  been  a  burden  to  him,  whatever  it 
might  be  to  his  successor.  He  secures  the 
laige  sum  of  5000/.  a  year  to  himself  for 
life,  and  positively  makes  it  appear  that  he 
is  an  injured  man  all  the  while.  His  next 
measure  is  of  the  same  character.  By  thb, 
14,000/.  a  year  is  settled  on  him  during  his 
continuance  in  office :  and  this  he  has  also 
ingeniously  endeavoured  to  persuade  the 
country^  is  to  his  loss  and  disadvantage ; 
whereas  it  is  notorious  that  Lord  Eldon  and 
Lord  Lyndhurst  frequently  received  much 
less.  Another  plan  of  his  Lordship's  is,  by 
every  means  in  his  power,  to  strip  his  office 
of  its  duties.  Thus  he  has  managed  already 
to  get  rid  of  his  bankruptcy  business ;  he 
lessens  his  own  labour  and  responsibility  by 
frequently  calling  in  the  assistance  of  other 
Judges;  and  if  his  notable  Chancery  nos- 
trum is  thrust  down  our  throats,  he  will  lid 
himself  of  at  least  two  thirds  of  his  remain- 
ing work.  And  whilst  all  this  is  doing,  he 
is  constantly  declaring,  in  public  and  in 
private,  and  getting  it  declared  every  where 
for  him,  that  he  is  stripping  himself  of  all 
that  is  valuable  in  his  office ;  doing  its  du- 
ties for  next  to  nothing ;  and  suffering  a 
thorough  political  martyrdom." 

Now,  my  Lord,  so  different  are  the 
opinions  entertained  of  your  conduct  and 
motives !  And  that  the  truth  lies  between 
the  two,  what  reasonable  and  disinterested 
men  can  doubt ;  but  at  the  same  time  how 
few  is  the  number  of  these  last.  Pennit 
me,  then,  in  stating  what  I  hear,  and  avow- 
ing myself  an  ardent,  but  I  trust,  unpreju- 
diced admirer  and  well-wisher  of  your  Lord- 
ship, to  warn  you  of  the  danger  which  you 
incur  in  bringing  in  any  measures  of  refoim 
in  the  law ;  being  sure  of  their  meeting  the 
ready  and  unqualified  approbation  of  one 
party,  and  the  certain  opposition  of  the 
other.  Let  me  express  a  hope  that  they  wiD 
secure  the  approval  of  those  who  are  of  no 
party,  by  their  moderation,  their  answering 
the  real  object  intended,  and  no  other ;  and 
their  remedying  true  and  admitted  delects : 
and  that  however  you  may  be  flattered  by 
one  set,  and  goaded  by  another,  you  will 
have  constancy  before  you  the  honour  and 
character  of  tiie  profession  of  which  you  are 
the  head. 

I  have  the  honor  to  be. 

My  Lord, 

Your  Lordship's  most  obedient  servant, 

ABAmBXixxB. 
Lineoh's  Inn,  Jan.  9, 1833. 
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Wb  shall  now  point  out  some  further 
iltentions  which  have  been  lately  made  in 
the  Law. 

Gkaneery  Reform. — ^There  are  two  Acts 
connected  witii  Chancery  Reform,  which 
were  passed  in  the  last  session  of  Paiiia- 
nent  The  first  of  these  is  the  2  &  3  W. 
4.  c.  Ill,  which  enacts,  that  the  offices  of 
Clerk  of  the  Hanaper,  Patentee  of  the  Sub- 
poena Office,  Registrar  of  Affidavits,  Clerk 
of  the  Crown  in  Chancery,  Clerk  of  the 
Patents,  Clerk  of  the  Custodies  of  Lunatics, 
the  Prothonotary  of  the  Court  of  Chancery, 
the  Chaff- Wax,  the  Sealer,  the  Clerk  of 
the  Presentations,  the  Clerk  of  Inrollments 
m  Bankruptcy,  the  Clerk  of  Dispensations 
and  Factdties,  and  the  Patentee  of  Bank- 
mpti,  shall  be  abolished  from  and  after 
the  20th  of  August,  1833  (§  1) ;  but  per- 
sona appointed  before  the  1st  day  of  June 
last,  are  still  to  continue  to  hold  Uiem  until 
their  decease  or  resignation  (§  2).  These 
offioea  are  sinecures,  and  were  in  the  gift  of 
tiie  Lord  Chancellor ;  and  as  a  compensation 
for  the  deprivation  of  the  patronage,  it  is 
enacted  that  on  the  resignation  of  his  office 
he  shaU  receive  5000/.  instead  of  4000/., 
which  he  enjoyed  previous  to  the  Act  (§  3). 

The  other  Act  is  the  2  &  3  W.  4.  c.  122. 
of  which  we  have  already  given  a  very  full 
analysis ».  It  provides  that  158,000/.  should 
he  carried  to  llie  fund  for  the  benefit  of  the 
Suitors  of  the  Court  of  Chancery  (§1),  with 
power  to  change  securities  (§  2) ;  and  the 
money  placed  out  is  to  be  called  in,  if  re- 
quired for  answering  the  demands  of  suit- 
on  (§  3).  By  §  4,  so  much  of  53  O.  3. 
c.  24,  as  relates  to  payments  to  be  made  by 
the  Bank,  and  by  the  Lord  Chancellor  and 
the  Vice-Chancellor,  is  repealed;  and  it  is 
enacted  ($  5),  that  from  the  lltti  of  April 
iaat,  10,000/.  per  annum  is  to  be  paid  out 
of  the  Suitors'  Fund  to  the  Lord  Chancellor, 
in  lieu  of  all  fees,  which,  whether  paid  to 
the  Lord  Chancellor  or  any  of  his  officers, 
are  to  cease  (§§  8,  11,  and  13) ;  and  the 
officers  are  to  receive  annuities  in  their 
>tead(($8and9). 

The  Speaker  of  the  House  of  Commons. — 
IWe  were  two  Acts  passed  in  the  last  ses- 
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sion  of  Parliament,  relating  to  the  Speaker. 
By  the  one  (2  &  3  W.  4.  c.  105),  he  is  in 
future  to  receive  a  yearly  sum  of  6000/.  out 
of  the  consolidated  fund,  in  lieu  of  all  fees ; 
and  it  is  expressly  provided  that  he  shall 
hold  no  office  under  the  Crown.  By  the 
other  (2  &  3  W.  4.  c.  109),  an  annuity  of 
4000/.  is  settled  on  the  distinguished  person 
lately  holding  that  office  (Mr.  Manners 
Sutton),  which  is  to  be  payable  for  his  life, 
and  his  heir  male  is  to  enjoy  an  annuity  of 
3000/.  for  his  life ;  but  it  is  provided  that  if 
Mr.  Sutton  accepts  office,  one-half  of  the 
annuity  of  4000/w  is  to  cease ;  and  that  if 
his  heir  male  should  succeed  to  the  office  of 
Registrar  of  the  Prerogative  Court  of  the 
Archbishop  of  Canterbury,  and  the  fees 
thereof  exceed  the  amount  of  3000/.,  the 
annuity  of  3000/.  shall  cease;  but  if  the 
fees  shall  be  under  that  amount,  so  much  of 
the  annuity  shall  be  paid  as  shall  make  up 
that  sum. 

Salaries  of  Judges,  SfC.—Bj  the  2  &  3 
W.  4.  c.  116,  certain  provisions  are  made 
respecting  the  salaries  of  the  Judges  of 
England  and  Ireland.  It  is  enacted  that 
the  Chief  Justice  of  the  King's  Bench  shall 
receive  10,000/.  per  annum^;  the  Chief 
Justice  of  the  Common  Pleas,  8000/. ;  the 
Chief  Baron  of  the  Exchequer,  7000/. ;  each 
of  the  Puisne  Judges  and  Barons  of  these 
Courts,  appointed  before  the  1 6th  of  Novem- 
ber, 1828,  5500/.;  those  after  that  time, 
5000/.;  the  Cuxaitor  Baron,  243/.;  the 
Vice-Chancellor,  6000/.;  the  Lord  Chan- 
cellor of  Ireland,  8000/. ;  the  Chief  Justice 
of  the  King's  Bench  in  Dublin,  5074/.  9s.4d. ; 
the  Chief  Justice  of  the  Common  Pleas  in 
Dublin,  4612/.  18^.  Sd.;  the  Chief  Baron 
of  the  Exchequer  in  DubHn,  4612/.  18^.  8d. ; 
the  Second  Justice  of  the  King's  Bench  in 
Dublin,  3725/.  19«.  4d.;  and  each  of  the 
other  Puisne  Judges  of  the  King's  Bench, 
Common  Fleas,  and  Exchequer,  in  Dublin, 
3688/.  I2s.  4d. :  the  Judge  of  the  Admiralty 
Court  in  Dublin,  500/. :  all  which  salaries 
are  to  be  chargeable  on  the  consolidated 
fund,  and  are  to  be  received  in  lieu  of  all 
salaries  and  all  fees,  except  the  fees  payable 
to  the  present  Cursitor  Baron;  and  it  is 
provided  that  tiie  fees  heretofore  received  by 
any  of  the  said  Judges  are  henceforth  to  be 
paid  into  the  Exchequer. 

Court  of  Sessions,  Scotland. — It  is  rather 


^  It  is  understood  that  the  present  Chief 
Justice  has  accepted  the  office  with  a  salary  qf 
8000/.  per  ^  annum. 
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sjnj^ular  that  no  provision  was  made  by  the 
Law  of  Scotland  for  carrying  on  the  busi- 
ness of  the  Court  of  Sessions  in  the  event 
of  the  death,  sickness,  or  necessary  absence 
of  the  Judges  either  of  the  outer  or  inner 
house ;  but  henceforth,  by  the  2  W.  4.  c.  5,*^ 
it  is  provided,  that  in  such  case  the  Judges 
of  the  Court,  or  a  quorum  thereof,  may 
make  the  necessary  regulations ;  and  where 
the  Judges  of  the  inner  house  are  reduced 
below  a  quorum,  they  may  call  in  one  of 
the  Lords  Ordinary  to  assist  them. 

Court  of  Exchequer. ^Bj  the  2  W.  4. 
c.  54,  the  Court  of  Exchequer  in  Scotland 
is  abolished,  it  being  provided  that  on  the 
retirement  or  death  of  the  present  Barons, 
no  successors  shall  be  appointed ;  and  thit 
after  the  retirement  or  death  of  the  last 
"surviving  Judge,  the  discharge  of  their 
duties  shall  devolve  on  a  Judge  of  the 
Court  of  Session,  who  is  to  have  an  addi- 
tional salary  of  600/.  a-year,  as  a  remunera- 
tion for  the  additional  labour.  An  annuity 
of  2000/.  is  settled  on  the  late  Chief  Baron 
(the  Right  Hon.  J.  Abercrombie),  and  of 
1500/.  on  the  other  Barons. 


PRACTICAL    POINTS  OF  OBNERAL 

INTEREST. 

No.  XXXIX. 


JOINT  ORDBR. 

Ir  two  persons  who  ire  not  in  partneraliip 
give  a  joint  order  for  one  pared  of  goods, 
this  may  make  them  either  jointly  or  severally 
responsible  to  the  person  supplying  it,  ac« 
.  cording  to  the  particular  circumBtfaices  of  the 
case.  Under  the  following  circumstances  a 
separate  liability  only  was  established. 


<'The  question  (stud  Tindal,  C.  J.)  is^ 
whether  the  wheat  was  sold  to  the  defendants 
upon  a  joint  contract;  that  is^  whether,  upon 
tlie  correspondence  and  other  facts  set  out  ii^ 
the  case,  the  defendapts  ^av^  the  niaiutiffs  rj^ai 
.  son  to  understand  and  oelieve  tnat  they,  had 
the  joint  security  of  both  defendants  ,for  thcj 
whole  cargo  ^  or  whether  the  fair  inference  tq 
be  drawn  by  any  reasonable  men, — and  if  sq 
the  plaintiffs  must  be  taken  to  have  drawif 
sack  inference  themselves^-^was  not  that  eacl| 
of  the  defendants  contracted  separately  for  hi^ 
moiety  of  the  joint  cargo.    And  upon  looki 
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at  the  whole  of  the  correspondence  and  oth^ 
circumstances  of  the  case,  the  Utter  appears 
to  us  to  be  the  proper  conclusion.   That  there 
are  some  expressions  in  the  letters  which,  if 
taken  separately,  raise  an  ambiguity,  must  be 
admitted;  unless  such  had  occurred,  no  dis- 
pute or  question  could  have  arisen;  but  we 
think  the  preponderance  very  great  in  favour 
of  the  construction,  that  the  contract  of  sale 
was  separate  and  not  joint.    The  platfitifl&  rely 
on  the  original  order  being  si^ea  by  both  the 
defendanjts,  and  that  the  d^lendanta  Mse  in- 
formed in  reply  that  a  pur<;hase  has  been  nosv^le 
on  their  joint  account.    Thi?  is  th^  strongest 
expression  in  favour  of  the  plauitiflT's  eonstruc- 
tion.    But,  on  the  other  hand,  the  or^^nal 
order  itself  states,  that  *  payment  for  the-  saore 
is.  to  be  drawn  upon  each  -of  the-defciiinnis/ 
which  imports  more,  dearly  a  sMoitioii  p( 
interest  and  of  liability ;.  and  $)ij9  furth^  fiM^t. 
that  the  plaintiffs  on  each  o(^;asion  draiv  a  bill 
for  one  moiety  of  the  price  on .  one,  and  (ior 
the  other  moiety  on  the  other  defendlmt, — a 
circumstance  by  no  means  usual  in  a.foint 
contract, — leads  to  the  same  con^unon.  Why 
should  the  [ilaintiff's  agent,  qu  twuisiMtthy 
the  order,,  give  inlonnation  of  thje^'solvency  tt( 
the  defendant  Wood,  who  was.j^fbscs^  stcnng«r 
to  them,  if  the  defendant  Lvpton,  w1k>  h»A 
dealt  with  Ihem  before^,  waa  liable  to  the  wh(Jf 
of  the  demand  ?   The  very  form  of  the  address 
of  each  letter  to  each  defendant,  with  hb 
separate  place  of  abode,  the  form  of  tke  -in- 
voice, andthe  indorsement  of  4he  biU  -of  lad- 
ing by  each  defendant  separately,..  agR<  wi^ 
the  supposition  that  the  contract  «pas.^v«ri|l, 
not  joint.    The  proposal  iu>.the  plauoifDs  by 
the  defendant  Lupton,  in  his  lette.r.  ot  the  1 7th 
of  February,  that  the  plaindfis  shoiml  rcrsell, 
in  which  he  states  that  he  has  not  i^tbgether 
the  authoritv  of  Wood,  whom  in  that  letter  he 
calls  his  '  Co,'  but  in  the  letter  «€  the  lltlk«f 
May*  .cidlB  *  the  half  owB8r,**Hi)l  .po«it  to 
separate  interests  in  the  distinct  pioieiiea.    In 
the  plaintiff's  letter  <of  the.^Oth  of  February,  to 
both  the  defendants,  the  .^pression  occurs 
'  we  hold  you  both  perfectly  harmleaa  for  t&e 
advances  up  to  the  period  of  die  bill  of  lading ;' 
an  expression  more  compatiUe  wic&  the  aii^ 
position  that  the  plaintiffs  were  treadn^  «^ 
the  defendants  separatdiy,  tban^Ml  jratlyliabk. 
It  i^  fronii  these,,  and  so)av^)  ofhef  ej^res^oas 
of  a  similar  naMn;e»Jhat we. infer  tb^.defrnd- 
ants  purchased  eae^,  of  th^  a,.n^ji^^  of  the 
cargo  by  the  order,  and  that  tho^pl^mtl^  mmt 
have  known  such  to  be  the'  f^t;  and  as  this  U 
the  conclusion  to  which -^ve  think  the  jwy 
ought  tO-  have  arrived-  upon  this  dkntement  oif 
fiwtSp  we  direct  the  potiea  to  be  d^vcred  to 
t)|e  4?fendwt&"  >     .  , 

Judgni^nt  for  the  def^q^nts.— rQi^^^ii  t. 
Lupton,  9  Bing.  303.  See  also  W'mugh  s. 
Career,  2  H.  B.  235 ;  Heskith  v.  hicnsA^d, 
4  East,  144;  vaxd  ,J/niierson  v.  MariimCeU, 
1  East,  497. 
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CASE  OF  JAMBS   LB   BBUN,   FOR   8UPP08BD 
.AfURDSR.      1699. 

The  deceHsed  Mkdftoii  M azel  had  passed  the 
ffleridian  of  life,  'iflxd  wAs  possessed  of  an  af- 
tfueiit  fdrftiii€<    Htrserratits  were  two  foot- 
Bkeo;  a^  old  feifitie  cook,  a  c'oachmail,  two 
ydoa^WoM)nr,  aM  SUmestle  Briin,  who  had 
fired  *rtt)i  fiet  tWinty-ninc  years,  and  who  wai 
berbUtl^r^.    A  mfln '^ed  the  Abb6  Poulard 
Hv^trfthhfef'dh  a  fboting  6f  mtimacy,  which 
(fid  n^honbur  to  her  repata^h.    Some  time 
before  the  death  of  Madame  Maze),  she  had 
taken  a  master-key'  from   Le  Brun,  which 
opened  all  th(j  doors,  in  order  to  accommodate 
vritb  it  the  Abbf^FbuIard:  Le  Brun  had  an- 
other,  whiA  -he  cbtrtihuea  to  use.     On  the 
27th  of  November,  169ft,  being  the  first  Sun- 
day in  Adrent,  the  two  daughters  of 'Le  Brun 
went  jii  the  mei^odn  to  pay  their  respects  to 
Madaine  Mazel  i  she  was  then  ^oing  to  ves- 
fen  at  tKecoiircnt  of  Pr6rtientre,  rue  Haute- 
feuille;  for' she  was  ever  remarkably  ptinctil- 
teus  in  the  ekertiscs*  uf  religion.     She  left  her 
honse  attended  by  Le  Brun,  On  whose  arm  she 
leaned,  tmd'thc  two  footmdn  followed  her.   As 
loon  as 'she  ^ras  in  Xhd  chhpel,  LeBrun  quitted 
her,  andwdnt  t6  hear  vespers  himself  at  the 
Jacobins,  ni^  St.  Jacques.    Madame  Mazel 
sopped;  according  io  het  usual  custom,  with 
ftc  fyji\f(  Poulard,    tftte-a-tftte.     At  eleven 
O'clock  sH^  #fent  to  her  chaniber.    The  maid, 
M  was  her  ui^fif  cu&tohi,  put  the  key  on  the 
chair,  dfter  which' thfey  all  quitted  the  room  j 
andLcBruh,  whd  went  last,  drew  the  doot 
^erhim,  and  shut  it.    He  then  went  into  the 
kitchen  td  take  the  key  of  the  outward  door  to 
lock  it :  he  took  it  on  the  hook,  but,  finding 
himself  cold;  be  laid  it  down  on  the  table, 
ivlnle  he  warmed  himself;  and  being  fatigued, 
possil)ly  ttfb  having  drunk  more  than  he  was 
accnstotncfd  to,  he  msensibly  fell  asleep :  when 
ht  awoke^  he  heard  the  clock  strike  one.    He 
nn  up  to  lock  the  outwai^d  door,  (which  he 
^8  snn^2^ed  to  find  wide  open,)  and,  when  he 
ittd  done  so^  took  th^  key  wi&  him  into  his 
room. 

Madame  Mazel  usiially  arose  at  seven,  and 
tbeserrants  expressed  to  each  other  their  won* 
<ler  that. she  bad  fiot  rung  her  bell  at  eight 
o[clock.  Ler  Brun  went  for  a  moment  to  see 
liis  wife ;  to  whom  he  gave  seven  louis  and 
«omc  other  money,  wliich  he  bade  her'  lock 
tip;  and,  then  returning  home,  enquired  if 
Madame  ykkA  yet  up  ?  axra  being  told  she  was 
^  he,  expressed  great  surprise  and  uneasi- 
D^.  Xhe  xvhole  family  now  determined  to 
nideavbtrrlb  awaked  her,  and  went  to  the  door 
and  rapped  loudly ;  but  all  was  silent.  Some 
6ud  8he  had  fallen  into  an  apoplexy ;  others, 
that  a  bleedinff  at  the  nose,  to  which  she  was 
*objec^  had  destroyed  her;  but  Le  Brun  rc- 
iiivked,  that  It  must  be  worse,-^"  Something," 


sud  he,  '*  is  wrong  s  I  am  venr  uneasy^  becausa 
I  found  the  street  door  open  last  nignt.'' 

The  room  being  at  length  opened,  the  people 
who  wefe  assemDied,  enterea ;  Le  Brun  went 
hastily  to  his  mistress's  bed ; — she  was  assassi- 
nated, and  covered  with  blood.  Monsieur  de 
Savonniercs,  her  eldest  son,  sent  for  the  Lieu- 
tenant Cr7minal  Deffita:  He  laid  a  complaint 
ih  his  own  name,  and  that  of  his  two  brotners  j 
and  surgeons  were 'sent  for  to  examine  the 
bodv.  About  fiftv  small  wounds,  made  vrith  a 
knite,  were' Ifound  on  her  hands,  face,  shoul- 
ders, and  throat  i  and  these  last,  baring  occa- 
sioned a  great  efi[\ision  of  blood,  had  been  the 
occasion  of  her  death ;  fof  none  of  the  woundi 
were  of  themselves  mortal.  In  the  bed  wa$ 
found  a  piece  of  a  lace  neckcloth,  and  a  towd 
twisted  up  in  the  form  of  a  night-cap,  which 
towel  belonged  to  the  house,  and  was  marked 
with  an  S.  The  cords  of  the  bells  were  twisted 
u);>  above  the  reach  of  the  hand,  andiied  to  the 
curtain  rod. 

In  the  ashes  was  found  a  knife,  seven  or 
ei^ht  inches  lon^,  the  handle  of  which  had  been 
of  tortoise  shell,  but  was  nearly  burnt.  The 
key  of  the  chamber-door  was  not  found  on  the 
seat,  where  the  waiting  woman  affirmed  she 
htid  put  it ;  no  door  was  broken ;  atid  the  two 
doors  which  opened  to  the  back  stairs,  were  bcith 
shut  and  hooked  witlunaide.  The  key  of  the 
press  was  found  under  the  bolster,  where  it 
was  always  placed :  on  opening  this  press,  the 
purse,  in  which  Madame  Mazel  kept  her  card 
money,  was  found,  containing  about  two  bun- 
dred  and  seventy-eight  livres,  in  ^old.  The 
key  of  the  strong  box  was  in  the  same  placn  • 
and  in  it  were  found  four  sacks,  each  connra- 
ing  a  thousand  livres,  and  many  other  ba^^s, 
containing  different  sums,  one  of  which  was 
labelled,  "  This  is  the  property  of  the  Abb4 
Poulard."  Under  one  sack  was  a  purse,  which 
was  empty,  and  a  red  leather  writing-box, 
which  contained  all  the  jewels  of  Madame 
Mazel,  to  the  value  pf  fifteen  thousand  livres. 
In  her  po(;ket  were  eighteen  pistoles,  in  gold. 
From  all  which  circumstances,  it  appeared  as 
if  those  who  had  committed  the  cruel  deed, 
had  done  it  from  some  other  motive  than  rob- 
benr. 

The  Lieutenant  Criminal  questioned  the  two 
women  who  attended  on  Madame  Mazel,  who 
related  to  him,  succinctly,  what  had  passed 
the  night  before.  Le  Brun  was  next  called 
upoq ;  who  gave,  with  equal  clearness,  an  ac- 
count df  every  thing  that  had  happened  to 
himself,  from  the  time  of  his  going  out  wiih 
his'  mistress  to  vespers,  to  the  moment  of  his 
examination.  He  was  searched,  and  there  waa 
found  on  him  the  key  Of  the  hall  where  hii 
pantry  was ;  and  a  master-key  with  very  laree 
wards,  which,  on  trial,  was  found  to  open  the 
door  of  Madame  Mazel's  chamber;  m>on 
which  the  Lieutenant  Oriniinal  ordered  him 
Into  custody.  On  puttm^  on  the  napkin,  it 
was  found  too  little  for  his  head:  the^  exam- 
ined his  hands,  but  there  were  no  signs  of 
blood  upon  them,  or  his  clothes;  nor  was 
there  on  any  part  of  hts  person,  any  marks  of 
that  resiatance,  which  it  waa  very  erident  the 
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unfortunate  victim  had  made  against  the  ruf- 
fian who  had  killed  her;  some  of  whose  hair 
she  had  torn  off,  and  held  in  her  hand. 

Le  Brun  was  again  examined  in  prison,  and 
neither  on  his  person  nor  in  his  answers  was 
there  found  the  least  cause  to  believe  him  the 
guilty  person.  They  then  examined  the  lodg- 
ing of  his  wife,  where  nothing  was  found  to 
criminate  him ;  however,  they  seized  on  his 
linen,  to  compare  it  mth.  a  shirt,  which  was 
found  stained  with  blood  in  the  garret,  hid 
under  some  straw  (and  which  evidently  belong- 
ed to  the  assassin),  and  mth  the  lace  neck- 
cloth. The  two  women  declared,  that  tlus 
neckcloth  never  had  belonged  to  Le  Brun; 
but  said,  they  remembered  naving  washed  it 
for  a  servBnt  called  Berry,  who  had  been  dis- 
missed from  the  service  of  Madam  Mazel  about 
four  months  before,  because  he  was  detected 
in  robbing  her.  No  similitude  was  found  be- 
tween the  shirt  and  those  belonging  to  Le 
Bnm ;  nor,  in  any  enquiry  that  was  made,  did 
the  slightest  circumstance  arise,  that  tended 
to  fix  the  charge  on  him. 

On  the  14th  of  January,  1699,  Monsieur  de 
Savonnieres  presented  a  request  to  the  Lieu- 
tenant Criminal  in  his  o^vn  name,  and  that  of 
his  two  brothers,  demanding  that  Le  Brun 
should  be  declared  duly  convicted  of  having 
assassinated  Madam  Mazel,  and  of  having  rob' 
bed  her  of  a  quantity  of  gold  coin  that  was  in 
her  strong  box ;  and  that  he  should,  at  the 
same  time,  be  deprived  and  declared  unworthy 
of  the  legacy  left  him  by  the  deceased : — and  it 
appeared  too  certain,  that  this  legacy  was  the 
real  source  of  ^1  the  enmity  of  the  Messrs.  de 
Savonnieres  against  the  unfortunate  Le  Brun. 

Monsieur  dTA.ucour,  who  was  employed  in 
favour  of  Le  Brun,  shewed  that  it  was  impos- 
sible liC  Brun  could  be  guilty :  for  sh6  had  re- 
ceived above  fifty  wounds,  and  had  evidently 
made  great  resistance ;  but  Le  Brun  had  not 
even  the  smallest  scratch  on  his  hands,  or  spot 
of  blood  on  his  clothes :  the  towel,  twisted  un 
like  a  cap,  was  so  much  less  than  his  head, 
tliat  he  could  not  put  it  on : — ^the  knife  was 
not  his  ; — the  neckcloth  was  known  to  belong 
to  another  person ; — the  shirt  was  not  like  any 
he  possessed  ;  it  was  unlike,  not  only  in  qua- 
lity, but  in  size,  and  was  made  for  a  little  man; 
whereas  Le  Brun  was  tall  and  robust. — But 
why  was  not  enquiry  made  after  Berry  ?  Ber- 
ry, who  before  robbed  Madame  Mazel,  and 
was'  dismissed  in  disgrace ;  who  was  known  to 
be  an  infamous  wretch,  capable  of  any  mjb- 
'  chief— -to  whom  the  neckcloth  was  known  to 
belong ;  who  was  seen  at  Paris  about  the  time 
the  event  happened ;  and  had  been  seen  since 
with  money,  which  he  could  not  have  honestly 
obtained  ?  Why  is  no  notice  taken  of  the  Abbe 
Poulard,  an  equivocal  character  at  best;  a 
priest,  who,  after  being  in  two  orders,  actually 
belongs  to  none  ? — who  had  access  at  all  hours 
to  the  house  of  Madame  Mazel,  and  who  was 
seen  go  in  at  midnight,  the  time  the  murder 
was  committed ;  and  who  had  an  interest  in 
the  death  of  his  benefactress,  which  Le  Brun 
had  not. 
The  counsel  on  the  other  sicle  laid  the  great- 


est stress  on  the  circumstance  of  the  key ;  on 
what  Le  Brun  sud,  when  quesdoned  by  M.  de 
Savonnieres,  "  this  b  not  apoplexy,  but  some- 
thing worse;"  and  on  the  seven  louis  given  to 
his  wife  to  lock  up,  which  they  pretended  to 
believe  was  part  of  the  money  taken  from  Ma- 
dame Mazel. 

Notwithstanding  this  defence,  and  that  the 
prosecutors  could  bring  no  one  pontive  proof 
acndnsthim,  nor  even  presumptive  evidence, 
which  applied  specially  to  him,  yet  the  muter- 
key  in  ms  possession,  which  opened  all  die 
doors,  determined  the  judges  to  condemn  him. 
Of  eleven  judges,  two  declared  they  required 
further  information ;  two  voted  that  he  mii^iit 
be  put  to  torture ;  and  six  condemned  him  to 
death,  and  that  in  the  most  cruel  manner  that 
could  be  devised. 

On  the  22d  of  February,  sentence  was  passed 
by  twenty-two  judges ;  two  only  of  which  num- 
ber demanded  furUier  enquiry ;  and  the  other 
twenty  decided  for  the  torture,  ordinary  and 
extraordinary.  The  unhappy  man  was  in  con- 
sequence put  to  this  dreadml  trial ;  but  amid 
the  most  cruel  tortures  persisted  in  dechuring 
his  innocence.  On  the  27th,  the  ssmie  number 
of  judges  being  again  assembled,  two  roted 
that  he  should  be  sent  to  the  gallies  for  life; 
but  the  rest  voted  for  an  adjourned  inquiry  ojf 
twelve  months ;  during  which,  Le  Bnm  was  to 
remain  in  prison,  and  his  wife  to  be  at  liberty. 
Le  Brun,  who  had  been  kept  in  adungeoo, 
without  being  suffered  to  see  any  one  but  the 
jailer,  was  now  allowed  to  have  nis  wife,  chil- 
dren, and  friends.  But  this  alleviation  came 
too  late :  for  the  'violence  of  the  torture  had  so 
reduced  him,  though  a  very  athletic  and  healthy 
man  of  forty-five,  that  his  wife  bad  time  only 
to  procure  him  the  administration  of  the  sacra- 
ments. As  he  received  them,  he  again  solemn- 
ly protested  his  innocence,  and  expired,  amidst 
tne  despair  of  his  wife  and  children,  and  the 
regret  of  all  who  had  known  him. 

Information  was  soon  after  given  to  the  ma- 
gistrate of  Sens,  that  a  man  named  Gerbt, 
otherwise  Berry,  had  established  himself  there 
as  a  dealer  in  horses,  and  without  any  visible 
means  by  which  he  could  acquire  money  to 
support  sueh  a  traffic.  In  consequence  of 
which,  he  was  arrested ;  and  upon  him  was 
found  a  watch,  which  was  known  to  belong 
to  Madame  Mazel.  Process  was  instantly 
commenced  against  him,  and  mtnesses  ei- 
amined.  Some  swore  they  had  seen  him  at 
Paris  at  the  time  of  the  assassination.  A  wo- 
man swore  she  saw  him  come  out  of  the  house 
after  midnight,  on  the  night  it  was  cominitted: 
a  barber  deposed,  that  he  had  shaved  him  the 
next  day ;  and  having  observed  scratches  and 
wounds  on  his  hands.  Berry  had  told  him  that 
they  were  made  by  a  cat,  which  he  had  at- 
tempted to  kill.  The  shirt  and  the  neckcloth 
were  proved  to  be  his,  by  comparing  them  with 
those  found  upon  him. 

Berry  was  put  to  the  torture,  when  he  coa- 
fessed  that  he  concealed  himself  in  the  garret 
of  the  house,  from  the  Friday  to  the  Sonday, 
feeding  on  bread  and  apples,  which  he  hadnnt 
into  his  pocket :  that  on  Sunday  morning,  «h<o 
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Madame  Mazel  went  to  mass,  he  went  down 
into  her  chamber,  and  crept  under  the  bed, 
where  he  lay. some  time:  that  after  dinner, 
when  Madame  Mazel  was  gone  to  vespers,  he 
warmed  himself  at  the  fire,  and,  finding  his  hat 
troublesome,  made  a  night-cap  of  a  towel ; 
tied  up  the  bell  cords,  and  staid  at  the  fire  till 
he  heard  the  coach  enter  the  court-yard ;  then 
rettin||[  mm  under  the  bed,    he  remained 
there  till  Madame  Mazel  had  been  in  bed  near 
an  hour ;  then  he  shewed  himself,  and  asked 
her  for  her  money,  but  on  her  screaming  out, 
he  told  her»  if  she  cried  out  he  would  kill  her ; 
ind  upon  her  still  continuing  to  do  so,  and  at- 
tempting to  ring  the  bells,  he  struck  her  with 
a  knife;  that  die  defended  herself  for  some 
time,  bat  her  strength  fieuling,  he  continued  to 
itab  her  till  she  died :  that  he  then  lighted  a 
candle,  and  took  from  the  bolster  the  key  of 
the  press,  from  whence  he  took  that  of  the 
Btrong  box,    and  took  all  the   gold,  which 
amounted  to  about  six  thousand  livres :  that 
he  placed  the  key  where  it  was  before,  and,  it 
being  then  moonlight,  he  took  his  hat,  and 
leamg  the  towel  and  his  neckcloth,  he  knew 
not  where,  he  ascended  to  the  garret,  where 
he  took  off  his  shin,  and  putting  on  his  coat 
and  waistcoat,  went  down  to  the  street-door, 
and,  finding  it  unlocked,  made  his  escape. 
Berry  was  broke  on  the  wheel :  and  the  me- 
mory of  Le  Brun  was  declared  firee  from  any 
ttain. 
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XDUCATION    OF  ATTORNEYS. 

To  the  Editor  of  the  Legal  Observer. 

Sir, 
As  a  friend  of  one  of  the  students  attending 
the  Law  Lectures  at  King's  College,  in  the 
course  of  his  education  as  an  attorney,  (and  of 
whom  honourable  mention  has  been  made  by 
Professor  iWk)  and  being  myself  an  attorney, 
I  have  been  led  to  reflect  on  the  opportunity 
which  the  two  London  Universities  offer  for 
increasing  the  respectability  of  this  branch  of 
the  profession.  It  is  true  Uiat  the  professional 
education  .of  an  attorney  of  respectability  is 
aheady  very  expensive.  It  is  also  true,  that 
ia  their  usual  course  of  business,  attorneys  are 
entrusted  with  the  sole  management^  of  affairs 
<^the  greatest  importance  to  individuals  and 
to  society.  Yet  attorneys,  a$  n  body^  do  not 
hold  that  station  in  the  world's  esteem  to 
which  they  are  en  tided.  Their  present  uncer- 
tsin  mode  of  education,  probably,  may  in  some 
degree  account  for  this  general  diseateem.  How 
^en  b  it  to  be  removed  ?  In  my  opinion,  in  an 
easy  manner,  through  the  medium  of  the  Lon- 
don Universities. 

On  the  completion  of  their  articles  of  clerk- 
i^Pt  respectable  young  men  usually  spend  one 
or  two  years  in  Loncbn,  in  the  chambers  of 
conveyancers  and  special  pleaders.    This  time 


would  afford,  without  much  additional  ex- 
pense, sufficient  opportunity  for  attending  se- 
veral courses  of  law  lectures  at  one  of  the  Uni- 
versities.  The  student  might  be  require  to 
-fmss  a  public  examination  in  the  Senate-house, 
and  finally  to  obtain  a  certificate  of  approba- 
tion from  the  Professor.  Let  the  admission  of 
attorneys  depend  upon  these  preliminaries,  and 
it  may  with  confidence  be  expected,  that  the 
emulation  excited  by  such  plan  of  study  would 
lead  to  higher  attainments  than  those  necessa* 
IT  to  confer  the  bare  right  to  clum  admission. 
Would  it,  I  ask,  be  unreasonable,  that  this 
extent  of  legal  education  should  entitle  young 
men  to  a  degree  in  law,  to  |be  conferred  by 
either  of  the  Universities  ?  If  not,  I  think  the 
ulterior  obiect  might  thus  be  obtained.  The 
respectability  of  the  bodv  of  attorneys,  as  re- 
gards professional  knowledge,  would  also  be 
permanently  secured.  G.  W. 

[The  Law  Institution,  or  Incorporated  Law 
Society,  is  designed  to  facilitate  the  acquisition 
of  legal  knowledge,  and  no  doubt  will  ulti- 
mately secure  the  important  advantages  point- 
ed out  by  our  correspondent.  In  the  mean 
time,  the  Law  Lectures  at  the  London  Uni-  * 
versity  and  King's  College,  are  well  adapted 
to  effect  some  of  the  objects  in  view ;  but 
there  should  be  an  examination  in  practical 
knowledge,  as  well  as  learned  attainments,  and 
this  perhaps  will  be  best  effected  by  the  Law 
Society.    Ed.] 


Sir, 


PRBTENDBD  ATTORNEYS. 


Having  read  in  the  Legal  Obsen-er  of  last 
week,  a  letter,  signed  "Y.,"  I  am  induced  to 
trouble  you  with  the  following  statement. 

A  friend  of  mine  was  applied  to  a  short  time 
back  by  a  person  (whose  name  and  address  I 
send  to  you)  for  payment  of  a  debt,  together 
with  6«.  ^d.,  costs  of  the  application.  I  waited 
upon  him  to  arrange  the  matter,  when  he  pro- 
posed to  take  a  warrant  of  attorney  at  six 
weeks,  and  for  which  hit  costs,  as  he  stated, 
would  be  two  ^neas  down.  This  I  rejected  : 
and  it  was  ultimately  a/nreed  half  the  debt 
should  be  paid  down,  and  the  remainder  in  a 
A^rtnight.  Suspecting  him  not  to  be  entitled 
to  ma£e  a' charge  for  costs,  I  obtained  from 
him  a  receipt  for  the  6f .  8</.«  and  in  which  he 
specified  the  same  to  be  for  letten  and  attend^ 
aneei  (thus  clearly  making  an  attorney*! 
chaive).  In  consequence  of  an  intimaUon  hj 
my  mend  (when  he  settled  the  balance  of  hif 
debt)  to  the  person  in  question,  that  he  was 
not  an  attorney,  the  latter  called  upon  him, 
and,  after  a  bungling  story,  confessed  he  was 
only  a  derk,  ana  went  so  far  as  to  offer  my 
friend  money  to  keep  the  matter  secret,  which 
offer  he  spumed  with  indignation.  Inde- 
pendently of  the  man's  own  confession,  the 
roll  has  been  searched,  and  his  name  does  not 
appear  on  record.  I  shall  leave  you  to  judge 
what  punishment  a  man  deserves  who  endea*^ 
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vpurs  to  entail  xUsgrace  won  the  professioii 
*  bj  which  he  obtains  a  livelihood ;  and  I  most 
"  cordially  agree  u-ith  the  conchiding  observa- 
'  tion  of  your  correspondent  "  Y,"  that  these 

things  are  more  frequent  than  the  nrofession 

at  large  is  inclined  to  suppose.        U.  H.  B. 
I  have  the  receipt  in  my  possession,  and  can 

produce  it  if  necessary. 

FEES  ON  ADMISSION  Or  ATTORNETS. 

[We  have  received  the  following  answer  to  a 
quaere  on  this  subject^  at  p.  195.] 

Sir, 
In  compliance  with  the  request  of  your  cor- 
respondent "  A  Subscriber,"  I  have  taken 
some  pains  to  procure  a  list  of  the  e:ract  sums 
paid  as  fees,  &c.  by  two  friends  of  mine,  on 
their  admission  to  practise  in  the  several 
Courts,  in  the  years  1825  and  1929.  They  arc 
as  Under.  Whether  the  whole  of  the  fees  are 
"  due,  and  of  right  payable,"  some  abler  cor^ 
respondent  than  I  must  inform  him.         H. 

Feca  pirid  in  Fec»  paid  in 

.1826.  1^9. 

£.  i.  d,  £.  f.  </. 

3  affidavit  stamps  .  0  7  9  ..  0  8  0 
^Admission,  stamp  & 

parchment .     ..2510..  25    00 
Affidavit  of  due  exe- 
cution   .    .    .    ;  0  10  6  ..  0  10  0 
Swearing  affidavits  in 

King's  Bench.    .  0    8  0  ..  0    8  0 

Judge's  clerk  for  fiat  1     1  0  ..  1     1  0 

Entering  on  roll .    .  0  10  6  ..  0  10  0 

Swearing,  C.  P.  .    .  0    3  0  . .  0    2  0 

Gown 010. .010 

Fiat 1     1  0  ..  1     1  0 

Entering  on  roll .  .  1  0  0  . .  1  0  0 
Putting  up  notices  .  0  0.  6  ..  0  0  6 
To  T.  &  R.'8  clerk  .  0  5  0  ..  0  15  0 
*To  secondary  on  tak- 
ing admission  away  1  0  0..  1  0  0 
For  certificates  and 

entering      ...  4     I  0  ..  4     1  0 

Entering  admission .  0    3  6  ..  0    3  6 
Swearing  in    K.  B. 

for  commission    .  0    2  0  . .  0    2  0 

Affidavit  stamp    .    ,  0    0  0  ..  0    2  8 

•Chancery admission .  I  17  6   ..  1  18  6 

Form 006..  000 

Chancellor's  fiat  for 

Master  extra    .    .  5  15  6  ..  5  15  6 

Dedimus jpotestatem  212  0..215  6 

Filing  demmus    .    .  0    0  0  ..  0    5  0 
Commission  to  take 
affidavits    in    Ex- 

chec^uer ....  1  14  6  ..  1  15  0 
Commission  to  take 

affidavits  in  C.  P.  .  1  15  0  ..  1  15  0 
Commission  to  take 

affidavits  in  K.  B. .  1  14  0  ..  1  14  6 

Affidavit  stamp    .    .  0    2  7  ..  0    2  7 

Advertisement     .    .  Oil  6..  Oil  6 

Gazette 029..  029 
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Total  amount  of  " 

fees,  &c.   .    je51  18  10    £b2  15    8 


This  venerable  individual,  who  has  for 
many  yea^s  been  looked,  up  to,  ^especially 
by  attonBLQys  and  solicitcHrsi  pa  the  father  of 
the  legal  profeaeion,  died  at  hia  kouae  at 
Shere,  in  Suny,  on  the  2lfit  €>f  December, 
1832,  hanng  early  in  the  preceding*  month 
of  November  entered  hia  ninety-seventii 
year,  in  the  full  enjoyment  of  his  mental 
fitculties. 

He  waa  a  yomger  .son  of  Edward  Braj, 
Esq.,  of  Tower  Hill^  in  fihea»»  and  received 
his  education  at  Rugby.  At  the  age  of 
sixteen  years^  paving  lost  his  father,  and 
being  very  slenderly  provided  for,  he  was 
placed  in  t]iQ  office  of  Mr.  Martyr,  the 
principal  attorney  at  Guild/ojrd.  .  Shortly 
after  Mr.  Bray  bad  commepced  bu^eee, 
he  obtained*  through  the  kindaeas  of  the 
Evelyn  fiunily,  a  situation  at  the  Board  of 
Green  Cloth  at  St.  James's,  which  did  not 
prevent  his  following  his  professional  pur- 
suits, and  wa9  the  means  of  introducing 
him  to  many  persona  of  distinction,  whoee 
aoquaintance  he  continued  during  bia  unu- 
sually long  career  of  practice. 

His  strict  attention  to  the  duties  of  his 
profession  did  not  hinder  him  from  devoting 
a  considerable  portion  of  his  time  to  literary 
and  antiquarian  pursuits,  for  which  he  al- 
ways shewed  a  decided  predilection.  Hav- 
ing previously,  for  a  series  of  years,  been  a 
Fdlow  of  the  Society  of  Andquariea,  and 
one  of  its  frequent  contributorB,  he  received, 
in  the  year  1803,  the  honorable  distinction 
of  being  elected  its  Treasurer.   . 

Two  years  prior  to  this  event,  upon  the 
death  of  the  Rev.  Owen  Manning,  who  had 
begun  to  compile  the  history  of  the  county 
of  Surry,  Mr.  Bray,  on  behalf  of  the  widow 
of  that  reverend  gentleman,  undertook  to 
complete  and  render  fit  for  publication  tte 
work,  which  he  had  left  in  a  very  impevfect 
and  unarranged  state.  Mr.  Bray,  Uien  in 
his  66th  year,  .zealously  entered  upon  this 
arduous  labour,  and  had  the  satisjpaction  of 
perfecting  <the  history  of  his  native  eounty» 
in  three  folio  vohimea ;  .the  first  of  which 
was  published  in  the  year  1804,' the  second 
in  1809,  and  the  concluding  volume  in 
1814;  at  which  latter  time  he  was  in  hip 
78th  year,  and  might  reasonably  have  been 
expected  to  close  his  literary  labours.  Tlii^ 
however,  was  not.  so ;  for  within  the  two 
subsequent  years,  he  edited  liie  well-known 
Memoirs  of  John  Evelyn,  the  extseilent  md 
amiable  author  of  the  Sylva ;  and  every  one 
of  our  readers  acquainted  with  those  me- 
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mwn,  will,  we  are  convinced,  acknowledge 
their  debt  of  gratitude  to  Mr.  Bray,  for 
having  brought  |o  light  bo  large  a  mass  of 
matter,  not  less  entertaining  than  instrac- 
tive ;  and  it  may  be  interesting  to  them  to 
be  infozmed,  that  suth  was  his  anxiety, 
then  on  the  verge  of  fourscore,  to  see  these 
volumes  p^tss  through  the  press,  that  he 
constantly  rose  at  four  o'clock  in  the  mom- 
mgt  throughout  the  whole  o^  one  summer, 
to  transcribe  and  complete  the  woric  \ 

On  the  death  of  his  elder  brother,  the 
Rev.  George  Bray,  Mr,  Bray  succeeded  to 
the  manors  of  Shere  and  Gtinshall,  situate 
about  midway  between  Guildford  and 
Dorking,  which  had  been  in  his  fieunily  for 
three  centuries,  To  8here  Mr.  Bray,  a^ut 
six  years  ago,  then  being  upwards  of  ninety 
years  old,  retired  altogether;  but  he  still 
ooDtinued  to  occupy  himself  with  literary 
and  antiquarian  avocations,  and  occasionally 
gave  attention  to  professional  business.  He 
lived  throughout  Hfe  in  the  most  unosten- 
tatious  manner;  but  it  is  sappoaed  he  did 
Dot  amass  a  large  fortune. 

Mr.  Bray*  at  his  decease,  was  not  only  the 
£itiierof  one  branch  of  his  own  profession,  but 
also  of  the  Amicable  and  Equitable  Assurance 
Societies ;  for  which  latter  wealthy  and  flou- 
rishing establishment  he  long  acted  as 
Bolidtor,  and  for  some  years,  and  till  within 
a  recent  period,  had  a  seat  in  its  direction. 
He  likewise  filled  the  honorable  appointment 
of  solicitor  to  the  Trustees  of  the  British 
Museum. 

.  To  an  extensive  knowledge  of  his  pro- 
^^on,  Mr.  Bray  added  the  most  un- 
blemished integri^  and  conciliating  man- 
ners, which  gained  and  secured  him  •  the 
oteem  of  all  who  knew  him,  and  more  par- 
ticolarly  of  his  professional  brethren;  and 
ve  cannot  adduce  a  more  pleasing  instance 
of  the  interest  he  took  in  their,  welfare  to 
the  end  of  his  existence*  than  by  presenting 
to  our  readers  a  copy  of  a  letter,  of  which 
the  original  is  wholly  in  his  own  hand- 
writmg,  and  by  which  he  notified  his  very 
H>e]:al  donation  to  the  Law  Institution  (now 
the  Law  Society  of  the  United  Kingdom, 
jnoorporated  by  Charter  of  his  present  Ma- 

*  In  editing  the  Memoirs  of  Evelyn,  Mr. 
Upcott»  the  distinguished  Librarian  of  the 
London  Institution^  rendered  great  service  to 
Mr.  Bray.  It  may  be  here  mentioned^  that  the 
Btory,  wnich  has  found  its  way  into  print,  of 
the  discovery  of  the  MSS.  by  means  of  a 
ihread-paper,  is  entirely  fabulous.  Lady  Eve- 
lyn was  sensible  of  their  value  before  Mr. 
Upcott  was  introduced  by  Mr.  Bray  to  arrange 
the  books  and  MSS.  at  Wotton. 


jeety.  King  William  t^e  Fourtii),  of  tiuree 

large  folio  volumes,  comprising  Ids  History 
of  the  County  of  Surry.  The  letter  is  as 
follows:-— 

**  Shere,  near  GuUd/ord,  3d  March,  1832. 

''Sir, 
''  As  it  is  intended  that  Topographical  His- 
tory should  have  a  place  in  the  Library  of  the 
Law  Institution,  it  is  my  wish,  as  a  mark  of 
respect  and  good  wishes  for  so  laudable  an 
Institution,  to  present  them  with  a  copy  of  the 
History  of  Surry,  in  three  volumes  folio,  began 
by  the  late  Rev.  Owen  Manning,  and  com- 
pleted by  me.  My  grandson,  Mr.  Reginald 
bray,  will  forward  the  books  on  receiving  your 
directions. 

"  I  am.  Sir, 
"  Your  most  obedient  servant, 
**  William  Brat, 
**  Th  the  Secretary  of  the         "  iEt.  96." 
*'  Law  Institution.'* 

The  fsmily  of  Bray  is  of  remote  antiquity, 
having  originally  aettied  in  England  at  the 
time  of  the  Conquest.  Their  pedigree  is 
clearly  deduced  from  about  the  feign  of 
Henry  the  first,  down  to  Sir  Reginald 
Bray,  K.  G.,  who  was  mainly  instrumental 
in  terminating  the  wars  of  York  and  Lan* 
caster,  by  the  union  of  Henry  the  Seventh 
with  the  Princeds  Elizabeth ;  and  by  that 
monarch  had  granted  to  him,  on  the  at- 
tainder of  the  then  Lord  Audley,  the  manors 
of  Shere  and  Gunshall,  with  other  property 
in  the  same  district.  Sir  Reginald  was  no 
less  celebrated  for  his  refined  taste  and 
munificence  than  for  his  ministaial  talents. 
By  his  will,  he  bequeathed  his  estates  to  his 
nephew,  Edmund  Bray,  who,  in  the  reign 
of  Henry  the  Eighth,  was  summoned  to 
Pariiament  as  first  Lord  Bray,  and  who 
conveyed  the  manors  of  Shere  ukl  Gunshall 
to  his  brother.  Sir  Edward  Brey,  from 
whom  Mr.  Bray,  who  is  the  subject  of  oar 
present  menKur,  was  lineally  descended  t 
but  on  the  death  of  the  second  Lord  Bray» 
son  of  the  first  Loid,  without  issue,  the 
barony  fell  in  abeyance  amongst  his  sisters^ 
and  so  remains  amon|;Bt  their  descendants 
at  this  time. 


■   ■■■ 


SUPERIOR  COURTS. 


Court  of  C^atufrB. 


CONTEMPT.' 


J  party  obtaininf  an  ex  parte  order  ^tii§ 
Court,  avowedly /or  a  l^imalffVeet,Mii 
in  reality  using  it  by  publishing'  tt  in  hand* 
biUi,  to  the  if^wry  cf  his  adversary's  aredii 
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and  reputation^  is  liaNe  not  only  to  be  in- 
dicted or  iued  by  action  at  law  for  the  libet, 
but  also  to  be  punished  summarily  by  this 
Court,  for  contempt  of  its  authority.  But 
if  the  party  in  publishing'  the  order  is 
actuated  only  by  the  sincere  motive  to  five 
it  ejff^ect,  he  is  not  within  the  rule  laid  down 
by  this  Court  with  regard  to  contempt. 

Sir  Edward  Sugden  moved  for  an  order  to 
commit  to  the  Fleet  Prison  Mr.  Benjamin 
Powis*  one  of  the  plaintiffs  in  this  suit,  and 
Messrs.  Kearsey  and  Hughes,  his  solicitors, 
for  a  contempt  of  court.  An  injunction  was 
granted  during  the  last  vacation,  upon  an  ew 
parte  application  on  behalf  of  the  plaintiffs,  to 
restrain  the  defendants  in  the  suit  from  dis- 

Eosing  of  any  goods  that  might  come  to  their 
ands  from  the  house  of  Hunter,  Watts,  and 
Co.,  of  Sincapore,  or  from  parting  with  the 
bills  of  lading  of  any  such  goods,  or  raising 
any  money  upon  the  same.  Mr.  Powis  and  his 
solicitors,  immediately  after  this  order  was 
issued,  caused  a  handbill  to  be  printed  recit- 
ing the  order  of  the  Court,  and  cautioning 
merchants  and  brokers,  and  all  others,  from 
buying  any  goods  coming  from  the  Ea8t  Indies, 
from  James  Hunter  or  William  Phillips  (the 
defendants),  or  dealing  with  them  in  respect 
of  any  such  goods  or  the  bills  of  lading  thereof, 
until  they  should  have  first  ascertained  to 
whom  they  belonged.  Copies  of  this  printed 
handbill  were  sent  round  to  the  warehouses 
and  offices  of  the  merchants  and  brokers  of 
London,  and  two  of  them  wereposted  up  con- 
spicuously in  the  Commercial  Coffee  Room  in 
Mincii\g  Lane,  upon  two  black  boards,  on 
which  were  usually  posted  notices  of  swindling 
transactions.  This  coffee  room  was  the  resort 
of  merchants  and  brokers;  and  the  publica- 
tion of  this  libel  there  and  elsewhere,  was  most 
injurious  to  the  defendants, — holding  them  up 
as  persons  with  whom  it  would  not  oe  safe  to 
deal,  and  putting  them  on  a  level  with  swind- 
lers. It  was  also  interfering  with  the  autho- 
rity of  this  Court,  which  has  power  to  enforce 
its  own  orders,  and  which  will  not  permit 
parties  to  make  an  ex  parte  proceeding  the 
grounds  of  a  libellous  publication. 

The  Lord  Chancellor, — ^This  handbill  may  be 
a  libel,  and  the  party  complaining  may  have 
his  remedy  in  another  Court ;  but  is  it  a  con- 
tempt of  this  Court  ?  WiU  you  satisfy  me  that 
the  injunction  was  obtained  for  the  sinister 

Snrpose  of  making  it  a  ground  of  libel  on  the 
efendants  in  the  suit,  and  not  with  the  sincere 
and^  bond  fide  object  that  was  alleged,— of  re- 
stnuning  them  from  parting  Mrith  those  goods 
or  bills  of  lading  ?  Have  you  any  case  or  pre- 
cedent upon  this  point? 

Sir  Edward  Sugden  said,  his  motion  was 
upon  principle,  though  there  were  cases  in 
wnich,  under  similar  circumstances.  Lord 
Hardwicke  comniitted  parties  for  contempt. 
The  case  which  came  nearest  to  the  present, 
was  that  of  Can  y.  Can,  mentioned  in  a  note  to 
Turner's  Practice  in  Chancery  ^ 

*  The  follo^ving  cases  also  were  cited :  viz. 


Mr.  Anderdon,  on  the  same  side,  said,  there 
wa«  no  doubt  that  Mr.  Powis  and  Mr.  Hughes 
had  ordered  and  approved  of  the  handbill. 
The  affidavits  did  not  nring  a  participation  in 
the  libel  home  to  Mr.  Kearsey.  Those  persons 
have  used  the  process  of  this  Court  as  a  handle 
to  cast  imputations  on  the  character  of  the  de- 
fendant. What  else  was  that  than  interfering 
with  the  process  of  the  Court? 

Mr.  Knight,  for  Mr.  Powis,  admitted  that 
the  handbOl  was  published  by  his  direction,, 
having  been  advised  that  it  was  the  only  effec- 
tual way  of  making  the  injunction  effective. 
Nothing  was  done  in  this  case  but  what  was 
lawful  and  just^  and  what  he  would  advise  to 
be  done,  in  like  circumstances,  until  he  should 
hear  the  oontrary  from  the  Court.  Waa  it  not 
right  to  put  parties  on  their  guard  agunst  deaU 
ing  with  the  defendants  contrary  to  the  injunc- 
tion of  the  Court  ?  The  simple  fact  in  the  case 
was,  that  the  plaintiff  in  the  suit,  and  hts  soli- 
citor, gave  publicity  to  the  order  of  the  Court, 
conceiving  such  publicity  to  be  necessary; 
since  the  defendants  might  deal  with  the  bills 
of  lading  as  their  own,  if  they  once  came  into 
their  possession,  by  the  6  G.  4.  c.  94.  The 
circumstances  of  the  cases  cited  on  the  other 
side  were  different  from  the  present,  which  he 
likened  to  those  of  Baher  v.  Hart,  2  Atk.  488, 
in  which  Lord  Hardwicke  refused  to  commit. 

Mr.  Beames,  Mr.  Goodeve,  and  Mr.  Hughes, 
were  also  heard  against  the  motion. — Besides 
distinguishing  the  circumstances  of  this  case 
from  mose  ated  agunst  them,  they  also  enter- 
ed upon  the  merits,  in  order  to  show  that  it 
was  quite  unsafe  to  allow  the  defendants  to 
have  any  disposition  or  control  over  the  goods 
or  bills  of  laoing,  as  one  of  them  was  insolvent, 
and  the  address  of  the  other  could  not  be  dis- 
covered ;  contending  also,  that  if  the  house  in 
Sincapore  had  known  these  circumstances  they 
would  not  have  consigned  the  goods  to  them. 

The  Lord  Chancellor,  in  giving  judgment, 
said,  it  was  a  settled  principle  that  a  Court  of 
Law  should  never  be  slow  in  protecting  the 
liberty  of  the  subject ;  but  it  was  a  principle 
not  less  clearly  established,  that  all  Cooru 
ought  to  be  prompt  to  protect  the  pure  ad- 
ministration of  justice.  So  far  were  tnese  two 
great  public  interests  from  being  in  contrast, 
that  he  considered  them  to  be  one  and  the 
same;  and  that  the  best  protection  of  the 
liberty  of  the  subject  consisted  in  the  pure  and 
undisturbed  administration  of  justice.  To  ac- 
complish this  object  effectually,  all  Courts 
were  armed  with  powers  to  punish  whatever 
seemed  to  he  a  contempt  of  their  authorities. 
Such  contempts  were,  in  many  instances,  crimes 
at  common  law,  and  the  parties  committing 
them,  amenable  to  the  ordinary  tribunals. 
But  even  supposing  that  all  these  contempts 
could  be  punished  at  common  law,  still  there 
might  occur  cases  in  which  the  redress  afforded 
by  them  would  be  tardy,  and  therefore  ineffi- 
cient. A  summary  mode,  therefore,  was  neces- 

Deacon  v.  Deacon,  2  Russ.  607 ;  Poole  v.  Sa^ 
chevnell,  3  P.  Wms.  675 ;  Anonymous  case^ 
2  Atk.  469 ;  E»  parte  Jones,  13  Ves.  237. 
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lary  to  all  Courts  for  removliig,  on  the  in- 
stant, all  obstacles  that  might  be  opposed  to 
the  due  administration   of  their  functions. 
His  Lorddiip,  after  instancing  several  sup- 
posed cases  in  which  a  Court  might  summaruv 
jDterpose  to  remove  rach  obstacles  and  punisn 
tiie  authors,  said,  that  the  question  in  the  cnne 
before  him  was  simply,  whether  the  parties 
moved  against  had  been  guilty  of  an  act  which 
brought  them  within  the  rule  of  the  Court,  or 
whether  they  had  perverted  the  proceedings, 
and  made  them  the  instrument  of  the  sinister 
views  of  one  party,  to  the  injury  of  another. 
After  giving  the  case  his  best  attention,  he 
was  of  opinion,  that  the  acts  charged  against 
the  defendants  did  not  amount  to  such  a  con- 
tempt  as  would  bring  them  within  the  rule 
laid  down  by  the  Court  with  rerard  to  con- 
tempt of  its  authority.    He  could  imagine  a 
case  in  which  a  party  might  obtiun  an  injunc- 
tion avowedly  for  one  object,  but  in  reality  for 
another, — ^the  wounding  the   character  and 
reputation,  and  the  injurmg  the  interests,  of  an 
adversary.    In  such  a  case,  there  was  no  doubt 
the  party  so  assailed  would  have  his  remedy  by 
notion  or  indictment  for  the  wrong  he  sustain- 
ed;  but  yet,  notwithstanding   such  remedy 
being  in  lus  power,  the  Court  might  see  the 
propriety  of  visiting  the  offence  with  punish- 
mrat,  as  a  contempt  of  its  authority.    He 
could  not  say  that  the  facts  in  this  case  would 
warrant  him  m  coming  to  such  a  conclusion. 
Looking  at  the  affidavits,  he  thought  the  parties 
had  not  been  actuated  by  any  other  motives 
than  those  which  they  avowed,  or  that,  in  pub- 
lishing the  handbill,  they  conceived  they  were 
guilty  of  any  contempt  of  the  authorit]^  of  the 
Court. — Pouf'u  V.  Hunier,  Sittings  at  Lincoln's 
inn  after  Michaelmas  Term,  1832.    L.  C. 


Snllit  Court. 


IKFART  TR178TEE. 


Thewdoufo/an  intestate ,  having^  in  the  due 
course  0/  Qdminutration  collected  hie  es- 
tate, vested  the  whole  in  certain  stocks,  in 
the  Joint  names  of  herself  and  in/ant 
daughter.  Upon  her  subsequent  applica- 
Hon  to  tranrfef  her  own  share  to  her  own 
name,  the  Bank  injected,  before  the  daugh- 
ter's coming  of  age,  without  a  declaration 
<lfthis  Court,  that  such  a  trust  and  transfer 
was  within  the  Act  1  fT.  4,  c,  60 :  Held, 
thai  tie  infant  was  trustee  for  the  mother 
upon  the  general  principles  of  equity ;  and 
the  transfer  was  made  according  to  the  18M 
section  of  the  act. 

The  plaintiff  in  this  case  was  the  widow  of 
a  Mr.  Kidd,  and  their  only  daughter,  an  infant, 
was  the  principal  defendant.  Mr.  Kidd  dying 
intestate,  the  pluntiff  took  out  letters  of  a£ 
ministration  to  his  personal  estate,  and  having 
paid  his  general  expenses  and  debts,  became 
entitled,  together  with  her  daughter,  to  a  dis- 
tributive share  of  the  residue  of  the  estate, 
which  consisted  of  5600/.,  four  per  cent.,  666^ 


lat.  Ad,,  three  per  cent,  and  300/.  lar.  \0d. 
three  and  a  half  per  cent,  reduced  annuities. 
These  sums  she,  by  mistake,  transferred  into 
the  joint  names  of  herself  and  her  infant 
daughter ;  the  conseouence  of  which  was,  that 
she  could  not  obtain  ner  third  share  from  the 
Bank  until  the  daughter  should  attain  her  age 
of  twenty-one ;  and  having  a  pressing  occasion 
for  her  money,  she  was  under  the  necessity  of 
filing  a  bill  against  her  daughter,  which  prayed, 
that  the  Governor  and  Company  of  the  Bank 
of  England  might  be  decreed  to  permit  the 
plaihtm  to  transfer  one  third  of  this  fund  into 
her  own  name,  and  that  the  defendant  might 
be  ordered  to  concur  with  the  plaintiff  in  such 
transfer. 

Mr.  Perry,  for  the  plaintiff,^  after  stating 
these  circumstances,  said  the  prayer  of  the  bin 
had  been  granted,  and  the  nunutes  of  the  de- 
cree had  been  shewn  to  the  solicitor  for  the 
Bank ;  but  he  understood  the  Bank  objected 
to  the  permitting  of  the  transfer,  unless  the 
Court  made  an  express  declaration,  that  with 
respect  to  one  thira  part  of  the  fund,  the  infant 
was  a  trustee  for  her  mother  within  the  mean- 
ing of  the  1 8th  section  of  Sir  Edward  Sugden's 
Act,  1 W.  4,  c.  60. 

llie  Master  of  the  Rolls. — Can  there  be  any 
doubt,  that  the  infant  acquiring  by  the  effect  of 
a  mistake  a  legal  interest  in  the  mother's  dis- 
tributive share,  is  a  trustee  for  her  mother  to 
tiiat  amount  ? 

Mr.  Macdougatl,  for  tlie  infant  defendant, 
did  not  object  to  the  relief  sought  by  the 
pMntiff.  He  was  only  desirous  that  the  order 
should  be  made  effectual.  He  believed  that 
the  ground  of  the  objection  made  by  thie  Bank 
to  the  transfer  was,  that  as  the  Bank  was  not 
a  party  to  the  suit,  the  Court  had  no  iurisdic- 
tion  to  make  an  order  upon  them.  The  Bank 
would  not  permit  the  transfer  to  be  made 
without  such  a  declaration  of  the  Court  as  they 
considered  necessarv  for  their  indemnity.  He 
understood,  the  Bank  positively  refused  to  per- 
mit the  transfer  unless  the  Court  expressly 
declared  that  it  was  a  transfer  vrithin  the  mean- 
ingof  Sir  Edward  Sugden's  Act. 

The  Master  of  the  Rolls. — I  cannot  declare 
that  the  infant  is  a  trustee  within  the  meaning 
of  Sir  Edward  Sugden's  Act ;  for  the  infant, 
under  the  circumstances,  is  a  trustee  for  the 
pkdntiff,  upon  the  eeneral  principles  which 
have  always  prevailed  in  the  Court  of  Equity ; 
and  without  reference  to  Sir  Edward  Sugden's 
Act,  I  can  declare  that  the  infant  trustee  is 
bound  to  transfer  the  sum  in  question  to  the 
widow,  according  to  the  provisions  of  that  Act 
That  would  be  sensible;  but  the  declaration 
said  to  be  required  by  the  Bank  is  absurd  and 
insensible ;  and  if  the  Bank  have  been  thus 
advised  they  have  been  extremely  ill-advised. 
Let  the  order  be  made  according  to  the  prayer 
of  the  bill ;  and  let  it  be  seen  whether  the 
Bank  ^mil  venture  to  resist  the  decree  of  this 
Court.    A'idd  v.  Kidd,  M.  T.  1832.    M.  R. 


^ 


R6lU  Sittings. — Common- LmD  SUtktgM :  King^  Bench  ;  Exekoquer. 


THE  SITTINGS   OF    THE    MASTER 
OF  THE  RJDLLS, 

IK  AND  AFTEB  HILARY  TBRM,  1833, 

f^ili  take  place  in  tkeMormng^  at  Ten  o* Clock. 


Friday, 


Saturday 

Monday, 

Tuesday, 

Wednesday, 

Thursday, 


^t  fFestminster, 

^t  One  o'clock. — Ge- 
I  nend  Petitions,  and 
Jan.  11^  Causes,  Further  Di- 
j  rections,  &  Petitions 
V  by  consent. 


Causes,  Farther  DireetioiiSy  and-  PetidoDi 
by  Consent,  will  be  heard  at  10  o'clock. 


The  Sittings  at  Westminster  will  be  in 
hb  Honor's  new  C&urt. 

Tke  eniTMnctfaee*  Saint  Margarefg  Ckwxk 


COMMON  LAW  SHTINGS. 


Fnd^, 


Saturday, 

Monday, 

Tuesday, 

Wednesday, 

Hiursday, 


I  Causes,   Further  Di- 
rections, and  Excep- 
'  ^  £  tions  in  the  General 
«3  Paper. 

f  Causes,   Further  Di- 

(rections,  &  Petitions 
by  consent  ;  and 
Causes,  Further  Di- 
rections, and  Excep- 
tions in  the  General 
L  Paper-t 

21  I  Causes,    Further  Di- 

22  >  rections,  and  Excep- 

23  I    tions  in  the  General 
2^J    Paner. 


KINO'S  BENCH. 

Sittings  appointed  to  be  held  in  Middleies  asd 

London, 

Before  the  Right  Honourable  Sir  Thomas  Den- 
man,  Knt.,  Lord  Chief  Justice  of  the  Conit 
of  King's  Bench,  in  and  after  Hilary  Tenn, 
1833. 

IM  TBRM. 

Middlesex,  London. 

Saturday,        Jan.  12 


Wednesday, 
Tuesday, 


16 
29 


Wednesday,     Jan.  3. 


Paper. 

I  Consents  and  Causes, 
^^  Further  Directions, 
^\  and  Exceptions    in 

r  the  General  Paper. 

Causes,  Further  Di- 
rections, and  Excep- 
tions in  the  General 
Paper. 

CNo    Sittings.  —  King 
30  <     Charles's     Martyr- 
C     dom. 

£  Causes,    Further  Di- 
3j  V   rections,  and  Excep- 
S   tions  in  the  General 
V.  Paper. 

At  the  Rolls. 

At  10  o'clock.  — To 
Flridsy,      February  1  ^  swear    in  solicitors, 

and  Gen;  Petitions. 


Friday, 


Saturday, 
Monday, 
Tuesday, 

Wednesday, 


Thursday, 


AFTBR  TERM. 

Middlesem.  London. 

Friday,  Feb.  1  |  Saturday,  Feb.  2 

The  Court  will  sit*  at  eleven  o'clock  on  the 
12th,  16th,  and  29th ;  at  twelve  o'clock  on  the 
30th,  and  at  half-past  nine  on  the  other  dayi. 

Causes  in  the  List  on  the  12th  and  16th  of 
January,  not  disposed  of  on  those  days,  will  be 
tried  by  adjournment  on  Monday  the  14th, 
Tuesday  the  15th,  Thursday  the  17th,  and 
Friday  the  18th. 

None  but  undefended  causes  will  be  tried  on 
Tuesday  the  29tb,  and  Wednesday  the  30th. 

Thomas  Dbnman, 

Marshal  and  AssoMtt, 


of  No  Sittmgs.— Purifi- 
^<   cation. 


Saturday, 

Mooday,  4  |  Short  Causes. 

fViesday,  5/  Causes,    Further  Di- 

•  And  On  the  subse-  V  rections,  and  Excep- 

<}Uent  days  till  the  I   tions  in  the  General 

nstseal.   '  \.  Pbper. 

On  the  day  after  the  last  Seal  at  die  Rolls, 
on  Petitions. 

Ob  Friday  in  each  weeK  during  the  Seals, 


EXCMEQtJER. 

Sittings  at  Nisi  Frists,  in  Middlesex  and 

London, 

Before  the  Right  Honourable  John  Sindeton, 
Lord  Lyndhurst,  Chief  Baron  of  the  Exche* 
quer,  in  and  after  Hlkry  'Term,  1833. 

In  Term. 

MIDDLB8BX. 

First  Sittings.  Second  Sittings. 

i  Monday,        Jan.  28 
Wednesday,      Jan.  23  <    and  Wednesday,  30 

t  (by  adjournment). 

LONDOH. 

The  Court  will  sit  on  Thursday  the  17th  Janu- 
ary,  and  Friday  the  18th  January,  to  try  the 


SitHmgs  m  ikeAdmmdtf  Qmrt 


CimfU.--N6i*$  of  the  Week.        9M 


London  Common  Jury  Remanets  from  last 
MicbaelmMi  Term. 

First  Sittings.  Second  Sittings. 

Tuesday,        Jan.  23 1  Friday,  Jan.  25 

4/Ur  Term. 

MIDDLBSBX.  LONDON. 

FHday,  Feb^l  {Saturday,        Feb.  2 

The  Court  aits  at  T^  o'clock. 

No  Special  Juries  will  be  taken  in  term. 

The  entry  of  caus^  at  the  Marshal's  office 
closes  at  eight  in  the  evening,  two  days  (ex- 
closire  of  Sunday)  previous  to  the  Sitting-day. 


■^ 


i^»**«»^»w< 


HIGH  COURT  OF  ADMIRALTY. 


Seuhne:  January  12,  22,  29. 

February  6. 
By-day     .  14. 

De/auii^tp,  Mar.  29. 

»—  -»      "i^ .  ■    I ■    ■ 

ECCLESIASTICAL  COURTS. 


ASCHK8. 

Seuhne:  January  1 F,  19,  and28. 
February  5. 


PBSROOATIVS.. 


Seeiionet  January  J  5,  23,  and  31, 

February  8. 
By-day,  .  .  .1^. 
Caveat  Day,  Mar.  19. 


C0NSI8T0RT. 


SeiewfU:  January  17>  25. 
February  4,  11. 
By^day,  ...    20. 
Eo'tra  Court  Day,  Mar.  19. 


fci    ^ 


DSLEOATK8. 


Seeeione:  January  16,  24. 

February  1,  9. 
By-duy,      ,    .    .    J9 


NOTES  OF  THE  WEEK. 


UrCOBPORATKD   IiAW   80CIBTT 


•    I  • 


A  Sp^ial  General  Meeting  of  tht  Mem- 
ben  of  this  Society  took  pkce  on  Tuesday 


last,  the  8th  instant,,  in  the  Ball  of  Ae  So- 
ciety, when  a  resolution  was  made,  (oon* 
firmatory  of  the  proceedings  of  a  preriou^ 
meeting,,)  to  increase  the  Capital  of  the  So- 
ciety by  the  creation  and  sale  of  nevr^hid^s. 

One  of  the  object  of  this  measure — be- 
sides the  power  of  admitting  ne^members— 
is  to  proceed  in  the  purchase  of  books-for  the 
Library,  which  has  hitherto  been  supplied  by 
the  liberality  of  the  membersof  the  profession; 
bat  it  is  now  deemed  essentml  to  accderate 
the  completion  of  the  legal  department  of 
the  Library. 

We  shall  take  an  early  opportunity  to 
advert  to  the  objects  and  advantages  of  the 
Society,  all  the  detaib  iof  which  are  before 
us;  and  in  the  mean  time  may  remark,  that 
in  addition  to  the  Hall  and  Library,  and 
Offic^  of  business  which  were  opened  /or 
the  use  of  the  membeird  i)i  Jnly  last,  the 
Club  Room  has  been  completed,  and  the 
subscribers  were  admitted  on  the  1st  instant; 
and  we  vnderstand  the  ostabliahmeat  ia 
proceeding  very  satisfsctoiily. 


LAWS   OF  AMXBICA. — THB  PBESIDSMT  8 

SPBSCII.     *' 

The  recent  speech  of  the  Frdsident  of  the 
United  States  to  the  Congress^  contaiiis 
some  remarks  with.whieh  it  may  be  usefiA 
to  make  our  readers  acquainted. 

"  The  judiciary  system  of  the  United 
States,"  he  observes,  *'  repiains  impexfect. 
Of  the  nine  western  and  south-western 
States,  tbree  only  enjojf  th^  benefit  of  the 
Circuit  Court,  llie  other  six  have  only 
Disttict  CouxtB." 

This  sq[>pearB  to  be  a 'preference  of  Su- 
perior to  Local  Courts ;  and  the  President 
properly  observes,  "  If  the  existing  system 
be  a  good  one,  why  should  it  not  oe  ex- 
tended ?  If  it  be  a  bad  one,  why  is  it  suC^ 
fered  to  exist?" 

He  alflo  observes,  on  their  CHminal  sys- 
tem, that  he  had  previously  pointed  out  de- 
fects in  the  law  for  punishing  q^ctoZ/randv, 
especially  within  the  district  of  Cdliunbia ; 
and  says,  "  It  has  been  found  almost  im- 
possible to  bring  notorious  culprits  to  'pu- 
nishment ;  and  according  to  a  dedsionof  tlie 
Cotirt  for  that  district,  a  pA)6ecation  Waa 
barred  by  a  lapse  of'  two  years  alter  t^ 
fraud  had  been  committed.  It  may  happen 
again,  as  it  has  already  happened,  that  dur- 
ing the  whole  two  years  all  the  eviflenoe  of 
the  f^ud  may  be  in  the  possession  of  the 
culprit  himself.  However  proper  the  limit- 
ation may  be  in  relation  to  private  citizens^ 


ftio 


Ifotfi  ^  the  Week,—Ammer9  to  QueriH,-^QuerUi. 


it  would  seem  that  it  ought  not  to  comineQce 
in  Ulvot  of  public  officers  until  they  go  out 
of  office/* 

Some  remarks  are  also  made  in  the 
Speech  on  the  subject  of  the  Public  Lands, 
and  the  near  approach  of  the  extinction  of 
the  National  Debt  of  America.  .  These,  al- 
though not  but  of  the  sphere  of  our  notice, 
are  unnecessary  to  be  dwelt  upon  at  present. 


ANSWERS  TO  QUERIES, 


CBRTIFICATB. — RB-ADHISSION.     PP.  147#  161^ 

&195. 

When  I  answered  the  query  of  H.  S.  S.,  ac- 
cording to  p.  161, 1  was  mllyaware  of  the  case 
referred  to  in  p.  195  by  D.  T.  H.,  of  Es  parte 
Niehohis  but  that  decision  of  Chief  Justice 
Cibbi^  I  believe,  has  been  muclt  questioned ; 
at  any  rate,  I  know  that  H.  S.  S.  will  have  no 
difficulty  in  now  takinf(  out  his  certificate, 
without  being  re-admitted.  O.  R. 


NOTica  OP  AOHiasiON.    p.  132. 

If  Q.  five  notice  the  day  before  the  first  day 
<of  next  Hilary  term,  he  can  be  admitted  in  the 
following  Easter  term ;  one  fuU  term's  notice 
-being  nufficient.  See  Rule  Trin.  Term,  31 
Oeo.  3.  Studiosus. 


EofD  of  ^ropsii];  atOr  Condcsantfng. 

HUSBAND  AMD  WIPE.      P.  195. 

1.  I  beg  to  refer  your  correspondent  to  the 
case  of  Priehard  v.  Ame8,  I  Turner,  2^,  in 
which  it  has  been  decided,  that  a  legacy  given 
to  a  married  woman  "  for  her  own  use  and  at 
her  own  disposal,"  vests  in  her  as  separate 
estate,  and  she  may  sue  for  it  by  her  next 
friend ;  but  it  appears  from  the  case  of  Lamb 
y,  Mititee,  5  Ves.  617,  that  the  intention  to 
give  the  property  to  the  separate  use  of  the 
wife  must  be  clearly  manifested,  in  order  to 
defeat  the  marital  right  of  the  husband. 

T.A. 

2.  Themoneypaidforrentandinterestto^., 
'in  respect  of  her  separate  estate,  is  subject  to 
^her  full  control,  independent  of  her  husband, 
•and  she  may  dispose  of  it  in  any  manner  she 
ipleases.    The  usual  practice  is  to  invest  such 

"savings,"  as  they  are  technically  called,  in 
.the  name  of  some  friend,  if  there  is  no  trustee 
of  the  fund ;  and  the  married  woman  possesses 
the  same  control  over  such  investments  as  she 
has  over  the  fund  from  the  produce  of  which 
'i^ch  inrestments  were  formed. 

W.  G.  C. 


DBTISB. — PaiBHOLD.      PP.  147,  162. 

Observing  the  answer  of  C.  R.  W.  to  the 
query  of  "  A  Constant  Reader/'  I  perceive 
that  ne  states  that  the  word  "  heirs"  is  reqiii^ 
site  to  a  devise  by  \rill ;  I  have  only  to  re- 
mark, that  if  he  will  turn  to  2  Black.  Com. 
p.  108,  he  will  there  find  a  contradiction  of  his 
statement.  Z. 


DBVISB.      P.  195. 

On  the  testator's  death,  C,  acquired  a  vested 
interest  in  a  moiety  of  the  monies  arising  from 
the  sale  of  the  devised  estate.  On  her  death, 
it  would  devolve  on  her  administrator;  and, 
unless  he  were  expressly  excluded  by  the  will, 
ivhich  I  should  infer  was  not  the  case,  her 
husband  is  entitled  to  administer  to  her  effects, 
and  consequentiy  to  her  moiety  of  the  monies 
in  qaestioQ.  W.  G.  C. 

Cttmman  IaSd* 

CARKIBRS'  LIABILITT.      P.  162. 

If  a  carrier  place  a  board  in  his  ofiSce,  and 
circulate  handbills,  stating  generally  that  he 
will  not  be  answerable  for  any  parcel  above 
the  value  of  10/.,  if  lost  or  damaged,  unless 
entered  as  such,  he  is  not  accountable ;  but 
he  must  account  for  the  loss  of  a  parcel,  if 
under  the  value  of  10/.  R.  F.  L. 


QUERIES. 


Cnntnurn  laio. 

PAWNBROKBR'S   BANKRUPTCY. 

When  a  pawnbroker  is  made  a  bankrupt, 
do  his  assi^ees  take  possession  of  the  goods 
pledged  with  him  prior  to  his  bankruptcy,  and 
apply  them  to  the  bankrupt's  estate? 

Inquisitor. 


BUGIBILITT  OP  QUAKERS   TO  BIT  IN   PARLI- 
AMENT. 

Can  a  Quaker,  by  the  22  O.  2.  c.  46,  or  by 
virtue  of  any  other  statute  at  present  in  ex- 
istence, take  his  seat  as  a  member  of  the 
House  of  Commons,  without  taking  the  oaths 
of  allegiance,  &c.  required  by  various  statutes 
to  be  taken  by  members  of  parliament  ?  If  he 
cannot,  what  course  must  be  pursued,  with 
regard  to  the  late  election  for  the  southern 
division  of  the  county  of  Durham,  the  electors 
there  having  returned  a  Quaker } 

A  Durham  Elector. 


LIABILITY  POR  BRBAKINO  A  Wnn>OW. 

ji.f  walking  through  the  city,  by  accident 
breaks  a  pane  of  glass,  of  the  ndue  of  lOf .» in 


QHerief, 


31 L 


B.\  ihop-window.  Is  J,  liable  to  pay  B.  the 
value  of  such  pane,  or  any,  and  what  sum? 
It  ifi  said  to  be  3«.  6^  by  act  of  parliament : 
is  this  trae,  or  is  it  a  vulgar  error  ?  A  refer- 
ence to  the  statute,  or  to  any  decision^  would 
be  desirable.  O. 


JOINT  NOTB. 

^.  and  B.  agree  to  give  C.  a  promissory 
note,  which  is  drawn  in  the  proper  form,  as 
Joim  and  teveraL  A,  accoroingly  signs  the 
note ;  but  B.  afterwards  refuses.  Is  not  A. 
bound  to  pay  the  whole  amount,  when  the  note 
becomes  due  ?  W.  W.  C. 


APPARKNT  PARTNERSHIP. — BANKRUPTCT. 

A,  having  b^nn  business,  is  furnished  bv 
B,  mth  certain  articles,  for  the  sale  of  whicn 
it  is  agreed  that  A^  shall  receive  a  per  centage 
on  the  amount  sold.  A,  does  not  purchase 
the  goods,  but  merely  acts  as  a  commission 
sgent;  and  the  goods,  though  sold  along  with, 
are  k^t  distinct  from  ^.'s  o^vn  goods.  In 
case  of  a  distress  or  execution  being  put  into 
A^%  house,  or  in  case  of  A:  becommg  bank- 
rupt, would  the  goods  of  B.  be  liable  to  be 
sold  under  the  distress,  levy,  or  bankruptcy, 
along  with  ^.'s  own  private  stock  ?  Or  could 
B.  make  any  clum  for,  and  recover  his  goods 
at  anytime^  C. 


latD  of  ^x^j^rA'Q,  an!tr  CotthematKing. 

RSCBIPT  FOR  CONSIDERATION   MONET. 

Can  a  purchaser  call  upon  the  vendor  for 
a  receipt  to  be  indorsed  upon  an  original  lease, 
for  the  consideration  money  acknowledged  to 
be  received  in  the  body  of  the  deed  ?  The 
lease  having  been  granted  so  long  ago  as  twenty- 
seven  years,  it  is  fairly  to  be  presumed,  after 
such  a  lapse  of  time,  tlie  consideration  money 
WW  actually  paid.  W.  W.  C. 


LIMITATIONS. — RBCOTERT. 

If  a  limitation  is  made  to  A,  for  life,  with  a 
remainder  to  the  heirs  of  the  bodies  of  A.  and 
B.\  can  ^.  by  suffering  a  recovery,  or  b^  any 
other  mode  of  conveyance,  bar  the  remunder 
orer  to  Mmself  and  o.  ?  or  what  estates  do  A, 
and  B.  take  ?  Or  if  a  limitation  is  made  to 
A.  for  Ufe,  remainder  to  B.  for  life,  with  re- 
mainders to  the  heirs  of  the  bodies  of  A.  and 
B. ;  can  A.  and  B,  bar  the  remainders  over, 
so  that  the  estates  of  A.  and  B,  may  come 
into  possession  at  one  and  the  same  time  ? 

I.  B.  D. 


DEVISE. — JOINT  TENANTS. 

A,  B.f  after  giving  an  estate  to  his  wife  for 
life,  gave  and  l^ueathed  the  same  to  his  three 
children,  James,  John,  and  Jane,  their  h^rs 


and  assigiM  for  ever,  as  copareenen;  and  di- 
rected that  the  rents  and  profits  should  be 
equally  shared  between  them;  and  in  case 
the^  should  sell  the  same,  that  the  monies 
arising  from  such  sale  should  in  like  manner 
be  shared  between  them.  Will  the  children 
take  as  ienantt  in  common,  or  Mjoint^enantt  ? 

A  Student. 


VOLUNTART  CONYETANCB. 

A.f  in  consideration  of  natural  love  and 
affection,  conveyed  certain  estates  to  his  son 
S.,  and  afterwards,  for  a  valuable  considera- 
tion, released  the  same  premises  to  C,  who 
had  notice  of  the  flnt  aiiufance  to  B,  Is  the 
conveyance  to  B.  void»  as  against  C.  ? 

E.W. 


Jfirnttict* 


NOTICE   OF  JUSTIFICATION. 

By  the  old  practice,  notice  of  justification 
of  bail  must  be  served  before  eleven  o'clock  in 
the  forenoon  of  the  day  on  which  it  is  required 
to  be  given.  R.  T.59Geo.  3.  By  sec.  16.  of 
Rule  1.  of  the  Rules  of  Hilary  term,  1832,  it 
is  ordered,  ''That  it  shall  be  sufficient  in  all 
cases,  if  notice  of  justification  of  baU  be  given 
two  days  before  the  time  of  justification." 
And  by  the  8th  rule  it  is  ordered,  **  that  in  all 
cases,  not  expressed  to  be  dear  days,  the  days 
shall  be  reckoned  exclusively  of  the  first,  and 
inclusively  of  the  last  day."  Under  these  rules, 
is  it  now  necessary,  in  giving  notice  of  justifi- 
cation, that  such  notice  shomd  be  served  beforo 
eleven  o'clock  in  the  forenoon  ?  or  will  any 
time  of  the  d«r»  before  nine  o'clock  in  the 
evening  of  the  day  it  should  be  served,  suffice  ? 

A  Contributor. 


ARREST. 


Can  a  person  be  arrested  on  Oiristmas.4ay, 
or  any  day  i^pointed  for  a  general  fast? 

R.  F.  L. 


SCIRE  FACIAS  AGAINST  BAIL. 

The  Statute  2  W.  4.  c.  39,  §  21,  enacts, 
"  That  from  the  time  when  this  act  shall  com- 
mence and  take  effect,  the  writs  hereinbefore 
mentioned  shall  be  the  only  writs  for  the  com- 
mencement of  personal  actions  in  any  of  the 
Courts  aforesaid,  in  the  cases  to  which  such 
writs  are  applicable.''  It  is  clear,  a  scire /ados 
against  bul  ia  the  commencement  of  a  per- 
sonal action,  and  a  release  of  all  actions  u  a 
bar  to  it,  Co.  Litt  290  b,  291  a.  8o,  as  a 
icirefacioM  is  a  new  action,  it  may  be  sued  out 
by  a  new  attorney.  Without  k»ve  for  changing 
the  attomev,  or  givinr- notice  that  the  ola  at: 
tomey  is  clanged.  1  Tidd.  84,  6th  ed.  Per- 
haps some  of  your  correspondents  can  inform 
me  if  im.fa:$  against  bail  are  abolidMd  by  the^ 
statute  above  cited }  p. 


ais 


MmeMmea.—The  Eikw^M  LHter  Box. 


MI6CELLANBA. 


SPINSTERS. 


AmoQ^  our  ia^ustrioiu  and  frugal  fora^ 
fathers,  it  was  a  maxima  that  a  jimng  woman 
should  never  be  married  until  she  had  spun 
herself  a  set  of  bodv,  bed,  and  table  linen. 
From  this  custom  all  unmarried  women  were 
termed  spinsters,— -an  appellation  they  still 
retain  in  all  law  proceedmgs. — Conv^ganeer^i 


BOROUGH  miSkOUAH. 

The  custom  of  Borough  English,  that  the 
youngest  son,  and  not  the  eldest,  shaU  succeed 
to  the  burgi^e  tenement  on  the  death  of  the 
father,  is  sdd  to  be  founded  on  the  supposition 
that  the  youngest  was  more  certainly  nis  off- 
spring. The  lord  of  the  fee,  by  the  custom  of 
Marchetat  had  a  right  to  break  the  seventh 
commandment.  In  many  manors,  however, 
the  right  was  commuted  for  a  fine,  pardculArly 
io  the  northern  counties. — lb. 


THE  EDITOR'S  LETTER  BOX. 


A  correspondent,  who  signs  the  name  of 
•*'Rtsherbcrt,"  oftheTemple,  is  angrythatwe 
omitted,  in  the  enumeration  of  Lawyers  in  Par* 
liament,  the  name  of  (we  presume)  his  friend, 
John  S.  Poulter,  Esa.,  of  No.  6,  King's  Bench 
Walk,  the  member  lor  Shaftesbury.  We  had 
no  intention  to  omit  this  or  an  v  other  name,  but 
4tid  not  observe  it  in  the  authentic  lists  at  the 
time  of  the  publication  of  our  last  number. 
'*  Mr.  Poulter,  we  are  informed,  will  support  the 
Ministers ;  at  least  he  was  an  advocate  for  the 
Reform  Bill,  and  his  ideas  are  liberal,  though 
not  revolutionary.'*  Mr.  Fitzherbert  observes, 
*'  this  is  one  error  that  he  hiowi :  there  are 
others  that  he  $iupecU."  As  he  is  Interested 
for  his  own  sake  in  correcting  one  mistake, 
perhaos  for  the  sake  of  oiAen  he  will,  so  soon 
as  he  has  discovered  them,  point  out  the  rest. 
There  are  in  all  fifty-nine  names. 

A  correspondent  in  North  Wales  observes, 
that  '*  A  Conservative,"  who  wrote  upon  ac- 
curacy, was  guilty  of  a  grievous  outrage,  by 
statipg  jUudlow  to  be  in  Herefordshire  instead 
of  Shropshire ;  and  he  protests  against  this 
"  order  of  removal,"  both  for  the  sake  of  the 
beauty  of  the  town  and  the  Salubrity  of  the 
air^  independently  of  its  clasuc  castle,  immor- 
talised by  Milton^s  Masque  of  Comus. 

We  concur  widi  /^a/  Juiiltla,  that  the  case 
referred  to  shoidd  be  commimicated  to  the 
proper  quarter,  and  that  even  should  thelhcts, 
when  asceotaned,  not  ^usiiiy  the  adoption  of 
any  prOoafidings,.  the^  exposure  of  such  mal^ 


ters,  and  the  knowledge  diat  they  will  not  pan 
unnoticed,  whenever  occasion  may  render  it 
necessf^,  will  naturaUy  tend  to  check  the 
practice  so  jUBtly  complained  of.  We  hwt 
mseited  another  letter  on  the  subject  of  shsm 
practitioners. 

Some  further  remarks  on  the  costume  of 
Solicitors  in  Court,  have  been  made  by  one 
of  our  Correspondents ;  and  offensive  matters 
similar  to  those  to  which  he  alludes,  ought  not 
to  pass  unheeded.  But  whatever  may  be 
thought  of  the  righi  to  resume  the  attorney's 
gown,  we  question  whether  the  members  of 
tnat  numerous  branch  of  the  profession  would 
relish  a  regulation  to  compel  mem  to  adopt  it. 
The  regumtion,  if  mtfde,  would  probably  be 
general,  and  attorneys  engaged  in  actual  busi> 
ness  before  the  Court  wouln  be  required,  like 
tiie  members  of  the  bar,  to  appear  in  dieir 
proper  costume.  The  grievance,  as  to  the 
occupation  of  the  seats  in  Court  to  which  they 
are  entitled^  and  the  deficient  accommodstioa 
in  other  respects,  are  mlttters  of  a  more  pres- 
sing nature,  and  ouj^t  to  be  attended  to. 

"  A  Constant  Reader  "  vnll  observe  that  his 
enquiry  has  excited  am]^  discussion ;  and  we 
have  no  doubt  he  will  appreciate  properly  our 
reason  for  not  inserting  his  censures  of  another 
correspondent. 

The  communication  of  H.  B.  A.  shall  be 
inserted  in  the  Supplement. 

We  thank  our  correspondent  G.  W.  for  the 
liberal  power  he  has  allowed  us,  and  we  assure 
him  it  has  been  on  much  consideration  that 
we  have  exercised  It  in  the  manner  he  will 
perceive. 

A  letter  which  we  have  just  received,  on  the 
arrear  of  causes  at  NUi  Pritu,  will  probably 
appear  next  week.  Tliis  is  a  most  important 
subject,  and  requires  the  best  consideration  of 
practical  men.  The  delay  of  Common  Law 
trials  is  an  evil  eoual  in  magnitude  to  the  pro- 
verbial delays  in  Chancery. 

The  Queries  and  Answers  of  "  A  Constant 
Reader,"  and  "H.,"  will  probably  appear  next 
week. 

We  cordially  thank  A.  F.  for  his  suggestions 
regarding  the  nc^  series  of  the  Supplement, 
which  we  are  glad  to  find  meets  very  general 
approval.  Our  subscribers  will  bear'in  mind, 
that  it  is,  ]h  its  present  shape,  a  continuruiun, 
in  an  abridged  form,  of  the  Monthly  Record. 

We  trust  that  we  have  now,  at  the  end  of 
more  than  two  years'  experience,  so  matured 
our  plan,  that  no  considerable  iteration  will 
be  hereafter  required.  It  is  a  pleasing  duty— 
with  the  commencement  of  Uie  new  year---to 
express  our  grateful  acknowledgments  for  the 
general  support  of  our  professional  brethren, 
and  to  assure  Ihem  that  we  shall  more  and 
more  strive  to  deserve  their  approbation. 


STfie  Ut^al  4&b^tvhtt^ 
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•*'  Quod  magis  ad  Nos 


PerUnet,  et  nescire  malam  eit,  agitamus.** 


HORAT* 


CHANGES  IN  THE  LAW  DURING 
THE  LAST  SESSION  OF  PARLIA- 
MENT, 1831—1832. 

No.  XV. 


Thskb  are  some  other  minor  alterations 
made  in  the  Law  in  the  last  session  of  Par- 
liament, with  which  our  readers  should  he 
made  acquainted. 

Poor.— By  the  2  W.  4.  c.  41,  reciting,  that 
there  are  in  many  cases  allotments  made  for 
the  benefit  of  the  poor,  it  is  enacted,  that  the 
tnistees  thereof  and  the  parish  officers  in 
vestry  assembled,  may  let  portions  of  such 
poor  allotments  to  such  industrious  cottagers 
as  shall  apply  for  the  same,  they  under- 
Jaldng  to  cultivate  them  properly,  and  pay- 
^  a  reasonable  rent ;  and  the  vestry  is  to 
he  held  annually,  for  the  purpose  of  receiv- 
^  applications.     If  the  rent  be  in  arrear, 
or  the  land  not  duly  cultivated,  the  tenant 
loay  be  evicted;  and  power  is  given  to  re- 
<^^r  possession  of  land  illegally  held  over, 
by  stnnmary  process ;  and  if  the  rent  be  in 
arrear,  it  may  be  recovered  by  summoning 
the  party  before  two  justices.     The  allot- 
ments maybe  exchanged;  but  no  habita- 
tion is  to  be  erected  on  the  land  demised. 

Norfolk  Assizes. —  It  is  provided  by  the 
2  W.  4.  c.  47\  that  the  Assizes  for  the 
county  of  Norfolk,  and  for  the  city  of  Nor- 
"wich  and  county  of  the  same  city,  should  be 


■  Printed  2  Monthly  Record,  296. 
KO.  cxx. 


I  held  twice  in  every  year  at  Norwich.  Be- 
fore this  Act,  the  Summer  Assizes  only 
were  held  in  that  city,  the  Spring  Assizes 
being  held  at  Thetford,  which  is  an  incon- 
siderable place*  and  unprovided  with  any 
proper  gaol. 

Vice  Admiralty  Courts.-— Bj  the  2  W.  4. 
c.  51,  the  King  is  empowered  to  make 
regulations  respecting  the  practice  and  fees 
of  the  Vice  Adiniralty  Courts  abroad ;  and 
if  any  person  shall  feel  himself  aggrieved  by 
the  charges  made  by  any  of  the  officers  or 
practitioners  therein,  he  may  appeal  to  the 
High  Court  of  Admiralty.  It  is  also  en- 
acted, that  in  all  cases  where  a  ship  or  ves- 
sel shall  come  within  the  local  limits  of  any 
Vice  Admiralty  Court,  it  shall  be  lawful  for 
any  person  to  commence  proceedings  in  any 
of  the  suits  hereinbefore  mentioned  in  such 
Vice  Admiralty  Court,  notwithstanding  the 
cause  of  action  may  have  arisen  out  of  the 
local  limits  of  such  Court,  and  to  carry  on 
the  same  in  the  same  manner  as  if  the  cause 
of  action  had  arisen  within  the  said  limits. 
This  latter  part  of  the  Act  was  rendered 
necessary  by  some  recent  doubts  as  to  the 
jurisdiction  of  Vice  Admiralty  Courts  in  the 
event  provided  for. 

Roman  Catholics, — It  has  lately  been 
doubted,  notwithstanding  the  recent  Acts 
for  removing  disabilities  from  the  Roman 
Catholics,  whether  they  can  acquire  and 
hold  in  real  estate,  the  property  necessary 
for  religious  worship,  education,  and  charit- 
able purposes;  it  is  therefore  provided  by 
the  2  &  3  W.  4.  c.  114,  that  Roman  Catho« 
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lice,  in  all  parts  of  Great  Britain,  are  to  be 
subject  to  the  same  laws  as  Protestant  Dis- 
senters in  that  respect;  but  the  Roman 
Catholic  school-masters  may  be  required  to 
take  the  oath  jprescribed  bjr  the  10  G-.  4. 
c.  7  (the  Catholic  Relief  Act). 

Friendly  Societies. — It  was  enacted  by 
the  10  G.  4.  c.  56,  that  if  the  Friendly  So- 
cieties then  enrolled  should  not  conform  to 
the  provisions  of  that  Act  within  the  epeice 
of  tluree  years  from  the  passing  of  such  Act, 
such  societies  should  cease  to  be  entitled  to 
the '  privileges  of  any  of  the  Acts  thereby 
repealed ;  but  that  the  provisions  of  these 
Acts  should  continue  in  force,  as  to  all  so- 
cieties established  under  them  before  the 
passing  of  the  10  G.  4.  c.  56,  for  the  space 
of  three  years,  or  until  they  idiould  conform 
to  the  provisions  of  that  Act.  These  three 
years  expired  on  the  19th  of  June,  1832; 
but  many  FViendly  Societies  not  having 
eotifbfmed  to  the  provisions  of  the  10  G.  4. 
c.  56,  the  term  is  extended  by  the  2  W.  4. 
*c.  37,  until  Michaelmas,  1834,  by  which 
time  all  pre-existing  societies  must  conform. 

Subletting:  Ireland. — The  rule  of  law 
commonly  called  the  rule  in  Dumpor's  case, 
infm  having  been  first  laid  down  in  that 
case^,  is  probably  known  to  most  of  our 
readers.  It  was  there  held,  that  when 
there  is  a  condition  ia  a  lease  against  un- 
derletting, if  the  landlord  once  gives  a 
license  to  underlet,  the  condition  is  dis- 
charged, and  the  lessee,  and  those  claiming 
under  him,  may  make  underleases  ad  infini- 
tum. This  rule  is  proposed  to  be  entirely 
abolished  by  the  Real  Property  Commis- 
sioners*^; and  by  the  2  W.  4.  c.  17,  it  is 
enacted,  that  where  lands  are  held  under 
lease  containing  a  covenant  against  sub- 
letting, no  future  act  of  the  landlord  shall 
be  deemed  a  waiver  of  such  covenant,  un- 
less he  be  a  party  to  the  instrument  of  sub- 
letting, or  his  consent  be  given  in  writing. 
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TENANCY  AT  WILL. 

Where  an  estate  at  will  is  determined  by  the 
lessor,  the  tenant  is  entitled  to  the  com  sown, 

b  4  Co.  1 19,  b. ;  S.  C.  Cro.  Eliz.  315. 
.  «  See  3d  Report,    R.  P.   CommissionerB, 
printed  2  M.  R.  334. 


and  other  emblements;  but  it  is  etherwise 
when  the  estate  is  determined  by  the  leasee. 
Litt.  §  68;  Oland'i  case,  6  Co.  116;  1  Cni. 
Dig.  259.  Altheugh  the  most  obvious  mode 
of  determining  the  estate  of  a  tenant  at  will  is 
by  an  express  declaration  that  the  lessor  shall 
hold  no  longer ;  Co.  Litt.  65  b ;  yet  any  act  of 
ownership  exercised  by  the  landlord,  which  is 
inconsistent  with  the  nature  of  the  estate,  will 
also  operate  as  a  determination  of  it ;  Co.  Litt, 
55  b ;  although  neither  party  can  determine  aa 
estate  at  will  at  a  time  which  would  be  pre- 
judicial to  the  oAer.  Leig'hton  v.  Thud,  1  Ld. 
Raym.  707.  In  the  following  case,  a  threat  to 
recover  possession  by  the  owner  of  the  fee« 
was  held  to  determine  the  estate,  under  the 
following  circumstances  :— 

About  seventy  years  ago,  Thomas  Price,  the 
defendant,  went  to  France,  and  conveyed  the 
property  in  Question  to  his  brother  Robert, 
the  lessor  of  the  plaintiff,  in  fee.  About  two 
years  after  Thomas  Price  returned,  was  let  into 
possession  by  his  brother,  and  remained  in 
occupation  ever  since ;  but  it  did  not  appear 
that  he  had  paid  rent.  The  foUo^vincfletter, 
written  by  Robert  Price's  attorney  to  Thomss 
Price's  attomev,  was  given  in  evidence,  to 
shew  a  demand  of  possession  previous  to  the 
action : — '*  Mr.  Thomas  Price  cannot  have 
given  you  a  correct  statement  of  the  transac- 
tion between  him  and  his  brother.  Mr.  Robert 
Price  has  a  conveyance  of  the  property  men- 
tioned in  your  letter,  as  well  as  the  originsl 
title-deeds ;  but  he  will  be  veir  happy  to  con- 
vey back  the  property  and  dehver  up  the  title- 
deeds,  if  his  brother  will  pay  him  what  he 
owes  him :  unless,  however,  ne  does  that,  Mr. 
Robert  Price  will  not  only  not  deliver  np  the 
title-deeds,  but  as  his  brotner  has  tkreatened 
hostilities,  he  will,  without  delay,  take  m^- 
sures  for  recovering  possession  of  the  property. 
The  money  due  to  Mr.  Robert  Price  you  wul 
find  to  amount  to  a  great  deal  more  tban  the 
vahie  of  the  property  conveyed  to  him.  April 
2, 1832." 


A  verdict  having  been  found  for  the  _ 
with  leave  for  the  defendant  to  move'to  enter 
a  nonsuit  instead,  if  the  Court  should  be  of 
opinion  that  there  had  been  no  sufficient  de- 
mand of  possession,  Jonet,  Seijt.,  obtained  s 
rule  nisi  accordingly,  which,  when  Uie  time 
arrived  for  making  it  absolute,  liie  Cooit 
called  on  him  to  support.  He  contended  that 
the  defendant  was  a  tenant  at  will,  and  that 
the  letter  in  question  conttdned  no  eamreis 
determination  of  the  lessor's  will;  the  letter 
was  only  conditional,  and  no  time  was  fixed 
within  which  the  defendant  was  to  accede  to 
the  conditions  proposed.  But  the  defendant 
could  not  be  treatea  as  a  trespasser  until  there 
had  been  an  absolute  determination  of  the 
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taoi'a  wXL  (hodtitle  y.  fferdert,  4  T.  R. 
680;  Right  d.  Lewis  v.  Beard,  13  East,  210. 
hkDem  t.  RamUnt,  10  East,  362,  a  case  of 
permksiTe  occupation,  in  wMeb  there  kad  been 
no  reffukr  detennination  of  the  landl<»il'i» 
will,  Le  Blanc,  J.  asked,  **  From  what  time 
before  tiie  ejectment  brought,  it  could  be  said 
that  the  defendant  became  a  trespasser?"  and 
it  would  be  difficult  to  answer  that  question  in 
the  present  case. 
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TO  1SBX  LORD  HIGH  CHAVCBLLOB. 


lUdai,  G.  J. — ^Upon  the  facts  renorted  in 

this  action,  it  ^ipears  that  Thomas  Price,  the 

defendant,  liad  conveyed  the  land  in  question 

to  his  brother  Robert  Price,  the  lessor  of  the 

itil^  seventeen  years  ago.   There  was  some 

mte  whether  Robert  Irice  had  or  had  not 
a  consideration  for  the  property;  the  one 
asserting,  and  the  other  denying,  that  a  debt 
wu  due  from  Thomas  to  Robert  Price  to  the 
imoimt  of  the  value  of  the  land.    Thomas 
IVioe,  after  an  absence  of  some  length,  was 
let  into  possesdoB  by  his  brother  about  fi^en 
years  ago»  upon  what  terms  does  not  appear ; 
but  he  continued  in  possession  till  the  present 
time,  and  cropped  the  land.    It  cannot  be 
contended,  therefore,  that  he  had  a  less  inter- 
est than  a  tenancy  at  will ;  because,  after  an 
occupation  of  such  length,  it  woidd  be  hard, 
i(  on  the  determination  of  the  tenancy,  he 
were  not  entitled  to  the  emblements,  wluch  a 
tenant  at  will  may  always  claim.    The  ques- 
tion, Uierefore,  is,  whether  the  letter  of  Robert 
Price's  agent  was  sufficient  to  determine  the 
holding  at  will ;  and  I  am  of  opinion  that  it 
was,  because  any  thing  which  amounts  to  a 
demand  of  possession,  although  not  expressed 
is  precise  and  formal  language,  is  sufficient  to 
umcate  the  determination  of  the  landlord's 
wilL    Now  it  is  impossible  to  read  this  letter 
without  seeing  that  it  is  an  answer  to  some 
fonner  letter,  and  that  the  correspondence 
vaa  passing  between  two  attorneys,  clothed 
with  the  character  of  agents.    It  equally  ap- 
pears, that  Thomas  Price  had  made  a  daim  in- 
consistent  with  anv  interest,  other  than  that  of 
landlord.    That  aione  would  be  a  disclaimer. 
But,  beddes  that,  there  is  a  sufficient  manifes- 
tation that  the  tenancy,  if  any,  was  to  deter- 
mine.   **  Unless  Mr.  TTiomas  Price  pays  what 
be  owes,  Mr.  Robert  Price  will  not  onljr  not 
deliver  up  the  title-deeds,  but  wiU,  without 
delay,  take  measures  for  recovering  possession 
of  the  property.''    The  intimation  that  the  les- 
«»r  of  the  plaintiff  would,  without  delay,  take 
measores  unless  a  certain  demand  were  com- 
plied withy  throws  it  on  the  other  party  to  act. 
Upon  the  ground,  therefore,  that  the  defendant 
has  made  a  disclaimer,  and  that  the  offer  not 
accepted  was  a  sufficient  indication  of  an  in- 
tention to  eject,  I  am  of  opinion  that  the  de- 
fendant's tenancy  at  inll  was  detennined,  and 
that  this  rule  must  be  discharged. 

Doe ±  Price  Y.  Price,  9Bing.a56;  2  B.  & 
C.  767. 


My  Lord, 

Looking  to  your  Lordship  as  the  Heed  of 
the  Law,  in  your  character  of  Chancellor, 
and  aa  having  been  the  source  and  origin  of 
great  legal  reform, — which  throughout  your 
public  life  you  have  so  strenuously  advo- 
ca;ted, — I  am  disposed  to  address  your 
Lordship,  not  with  complaints  that  you 
have  not  accomplished  more, — but  with  the 
humUe  hope  of  further  benefits,  and  the 
view  of  assisting  to  bring  to  your  Lordship's 
aid  that,  without  which  the  task  would  be 
too  gigantic  for  even  your  Lordship's  vast 
and  admowledged  powers,— I  mean  Public 
OpifUoH, 

My  object  being,  not  the  vain  preten- 
aion  of  advancing  any  thing  new  to  one 
of  your  Lordship's  sagacity,  so  much  as  to 
entitle  myself  to  some  consideration  with 
the  suitor,  whom  I  seek  to  profit,.it  is  but  rea- 
sonable that  I  should  shew  some  ground  for 
supposing  that  I  am  not  entirely  ignoraat  of 
the  subject  I  am  writing  upon.    With  this 
view,   therefore,   I  hesitate   not  to  avow 
that  I  am  an  attorney ;  but  aa  I  never  have 
sought  publicity,  I  desire  to  avoid  it  now, 
however  impelled  to  bring  about  a  public 
benefit,  if  it  be  in  my  power.    Experience, 
too,  I  might  claim,  to  entitle  to  consideration 
what  I  am  about  to  offer  thus  publicly,  if  a 
practice  of  fqrty  years,  and  an  education 
under  one  of  the  best  common  lawyers  of 
hia  day,  in  the  heart  of  the  first  commercial 
city  in  the  world,  can  entitle  me  to  atten- 
ticm.    Now,  my  Lord,  I  mean  to  make  use 
of  the  weight  I  may  thus  possess,  in  declar- 
ing what  I  believe  to  be  tlie  honest  and 
avowed  sentiments  of  the  profession  at  large, 
and  I  know  it  to  be  so  amongst  those  with 
whom  I  more  particularly  associate ;  and  we 
have  hailed  with  satisfjaction  the  measures 
that  have  been  adopted  to  give  the  suitor 
fEunlities,  and  especially  in  simplifying  legal 
proceedings.    "Die  bainster  has  little  means 
of  judging    how    acutely  the    client  has 
writhed  under  the    diaappointknent  occa- 
sioned by  seeing  his  expectations  of  bring- 
ing the  merits  of  his  case  to  issue,  frustrated 
by  the  long'arrear  of  previous  causes.     It  is 
the  attorney,  who  is  followed  to  his  office  by 
the  dejected,   disappointed,  and,  perhaps, 
half  ruined  client,  to  whom  he  can  offer  no 
relief— no  consolation — who  alone  can  fully 
judge  of  his  feeliugs.    A  barrister,  too,  can 
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seldom- have  the  feelings  of  a  friend  towards 
a  party  he  JDleads  for;  but  with  us,  my 
Lord,  warm  and  lengthened  friendships  are 
not  unfrequently  mixed  up  with  professional 
confidence ;  and  bitter  indeed  are,  and  must 
be,  such  interviews  as  these,  to  our  branch 
of  the  profession.  We,  too,  have  not  to 
deal  with  the  mere  complaints  that  arise 
from  disappointment  at  protracted  delay, 
but  too  often  to  witness  its  consequences 
in  the  down&ll  of  a  firm,  or  the  ruin  of  a 
family.  The  profession  are  too  apt  to  be 
charged  with  want  of  feeling;— those  who 
are  best  able  to  judge,  will  bear  testimony 
to  the  injustice  of  such  a  charge;  for  no 
one   acquainted   with  human  nature,  will 

•  deny  that,  as  the  client's  case  opens,  and 
liis  confidence  expands,    so  the  attorney 

•  identifies  himself  with  his  success ;  and  few 
clients  but  know  how  just  are  these  obser- 
vations. 

To  'suppose  for  a  moment  that  the  prac- 
titioner profits  by,  or  would  willingly  tole- 
rate delay,  would  be  preposterous.     It  is  in 
direct  opposition  to  his  interest.     No  cause 
is  ever  so  well,  or  so  efficiently  got  up,  as 
'  at  the  first.    When,  therefore,  the  delays  of 
trial,  term  after  term,  lead  to  renewed  trou- 
ble and  anxiety,  there  is  not,  neither  can 
there  be,  any  adequate'  compensation.     It 
'  may  be  allowed,  that  great  good  will  result 
.  from  the  simplification  of  pleadings ;  but  the 

•  giand  evil  yet  to  be  remedied,  is  the  great 
arrear  of  business  from  the  delay  <f  trials ; 
for,  in  the  King's  Bench,  there  remained  on 
the  last  day  of  the  Sittings  in  London  and 
Westminster,  upwards  of  seven  hundred 
cases  untried ;  in  the  Common  Pleas,  about 
one  hundred ;  and  in  the  Exchequer,  about 
seventy. 

Now  to  contemplate  this  frightful  arrear, 
is  a£kc  distressing  to  the  Judge  and  to  the 
Public;  the  Jud^,  with  the  highest  legal 
powers,  cannot  remedy  the  evil.  A  cause 
most  be  disposed  of  with  becoming  solem- 
nity and  attention,  or  the  Courts  of  Justice 
would  soon  get  into  disrepute.  Allow  but 
'  the  fair  proportion  of  time  to  each,  and  it 
will  require  no  nice  calculation  to  see  that 
the  evil  has  increased,  is  increasing,  and 
must  be  diminislied.  But  where  is  &e  re- 
medy ?  Why,  my  Lord,  it  is  as  simple  as 
it  will  be  efficacious.  Let  die  sittings  at 
Nisi  Prius  in  London  and  Middlesex  pro- 
ceed together,  and  one  half  of  the  evil  b 
remedied  at  once.  Of  the  five  Judges  in 
each  Court,  the  one  next  in  seniority  to  the 
Chief  might  specially  so  sit ;  and  as  there 
might  be  an  objection  to  any  plan  by  which 
the  Court  would,  during  term,  be  deprived 


of  its  proper  number  on  the  bench,  the 
Nisi  Prius  sittings  might  remain  during  the 
term,  as  at  present.  Here,  my  Lord,  is  a 
remedy,  not  entailing  upon  the  nation  any 
charge,  unless  it  should  be  found  to  be  an 
act  of  justice  to  remunerate  officers,  whose 
fees  might  at  first  sight  seem  to  be  in  part 
put  into  others'  hands.  This,  however, 
would  be  insignificant,  compared  with  ad- 
vantages to  be  obtained;  but  I  expect  to 
shew,  that  little,  if  any,  actual  loss  will 
follow. 

Shall  I  be  told,  my  Lord,  that  the  great 
obstacle  to  any  such  plan  as  I  propose,  wiH 
be  raised  by  the  leaders  of  the  Bar  ?  Of 
the  Bar  I  have  the  highest  opinion.  I  am 
known  to  many,  and  have  seen  with  satis- 
faction their  attainment  of  honors,  justly 
acquired  by  their  independence  and  abilities. 
I  acknowledge  the  reasonableness  of  great 
abilities  and  application  being  met  by  ade- 
quate remuneration;  and  with  these  feel- 
ings, I  am  sure  I  cannot  justly  be  charged 
with  any  desire  to  prejudice  the  Bar. 

The  proposed  idteration  will,  I  admit, 
lead  to  a  division  of  the  Bar  in  each  Court ; 
but  this,  I  contend,  will  be  an  advantage  to 
the  public,  by  calling  into  action  the  abili- 
ties of  many  an  advocate,  who  only  waits 
the  opportunity  to  shine,  which  the  present 
limited  range  denies  to  so  large  a  portion  of 
industry  and  talent. 

If  we  take  the  airear  of  the  Court  of 
King's  Bench  at  seven  hundred,  such  an  ar- 
rear will  naturally  present  itself  as  produc- 
tive of  a  large  amount  of  remuneration  ;  but 
that  is  in  a  great  measure  ideal :  for  in 
those  causes  alone  which  approach  the 
chance  of  trial,  are  briefs  delivered.  If, 
therefore,  the  dispatch  of  business  left  only 
so  many  causes  as  would  insure  a-  ccmstant 
supply  of  business,  their  advantages  -would 
be  the  same  as  now ;  for  they  can  but  have 
their  time  fully  employed.  A  field,  also, 
would  be  open  to  the  junior  counsel ;  and 
the  public  would  reap  the  great  benefit  of  this 
reform,  in  the  fiicilities  of  trial ; — tine  Judge 
be  relieved  from  the  opprobrium  of  delap. 
which  really  ought  not  to  attach  to  him, — 
and  the  country  become  satisfied,  on  a  point 
which  is  now  one  of  general  and  nniveisal 
complaint ;  as  all  the  other  benefits  are  il- 
lusory, whilst  such  an  arrear  of  causes  re- 
mains without  remedy. 

I  might  add,  without  the  fear  of  contra- 
diction, that  so  far  from  these  fiicilities  di- 
minishing the  practice  of  the  Court,  they 
would  increase  it ;  for  this  very  facility  is 
tlie  only  means  of  affording  cheap  redress, 
of  which  so  much  has  of  late  been  said  and 
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wa^i  and  so  surely  as  the  suitor  will 
hare  die  means  of  an  expeditious  disposal 
of  a  cause,  so  surely  will  he  seek  the  deter- 
minatioQ  of  a  jury,  in  preference  to  arbi- 
tradon^  or  to  foregoing  a  fair  claipi.  Again, 
let  ne-  observe,  offer  but  the  advantages  I 
have  suggested,  and  you  open  the  Courts 
d  the  Metropolis  to  a  vast  number  of  causes 
(not  of  themselves  of  loqal  venue)  from  the 
country,  to  the  relief  of  the  business  on 
circuit  . 

With  every  apology  for  the  length  I  have 
been  drawn  into,  for  the  purpose  of  suffi- 
cient ezpknatioh, 

I  am,  my  Lord, 
Your  Lordship's  very  obedient, 
humble  servant. 

Nisi  Pbius. 


REVIEW. 

Notes  (^Proceedings  in  Courts  of  Revision, 
heldin  October  and  November,  1832,  be- 
fore  James  Manning,  Esquire,  Revising 
BarrUter.  And  the  Reform  Act,  with 
explanatory  Remarks.  By  William  M. 
Maiming,  of  Lincoln's  Inn,  Esq.,  Barrister 
at  Law.  London:  Sweet;  Stevens  and 
Sons ;  and  Maxwell. 

We  anticipated  (Vol.  IV.  p.  418)  that 
some  authorized  publication  would  appear 
on  the  subject  of  the  proceedings  of  the 
Revising  Barristers  in  carrying  the  Reform 
Act  into  execution.  Mr.  Manning's  is  the 
only  work  with  which  we  are  at  present  ac- 
quainted. The  editor  appears  to  have  had 
ie  opportunity,  with  the  assistance  of  Mr. 
R.  W.  Bacon,  of  taking  very  accurate  notes, 
and  obtaining  authentic  reports  of  the  pre- 
cise grounds  of  the  Barristers'  decisions  :  so 
that  we  are  presented  with  a  fan:  specmien 
of  this  first  •'  working"  of  the  great  change 
which  has  been  effected  in  the  representa- 
tive system*  so  far  as  the .  machinery  of 
revising  the  Hsts  extends. 

It  may  not  be  uninteresting,  amongst  other 
matters,  to  describe,  from  the  pages  of  Mr. 
Manning,  the  mode  of  proceeding  in  these 
Ckiurts,  and  to  set  forth  the  authorities  and 
fonns  connected  therewith. 

"  At  the  openin^r  of  the  Court  the  elerk  of 
the  Revising  Barrister  read  as  follows: — 

*'  The  Court  now  holden  for  the  revision  of 
Che  lists  of  voters  for  the  boroue^h  of  Newport, 
in  the  Isle  of  Wi)(ht,  is  so  holden  under  the 
following  nomination  and  appointment. 

*"I,  the  Honorable  Sir  William  Ellas 
Xaimton,  Knight,  bang  the  senior  Judga  in 


Commission  of  Assise,  in  the  county  of  Hants» 
and  now  travelling  the  summer  circuit,  do 
hereby  nominate  and  appoint  for  the  Isle  of 
Wight,  in  the  said  county,  James  Manning,  of, 
&c.  Barrister  at  Law,  to  revise  the  lists  of  voters 
in  the  election  of  a  knight  of  the  shire.  And. 
I  do  also  nominate  and  appoint  the  said  James 
Manning  to  revise  the  lists  of  voters  for  the 
place  undermentioned,  that  is  to  say,  New- 
port. 

•*  *  Given  under  my  hand,  this  seventeenth 
day  of  Auffust,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  thirty-two. 

"•W.E.Taunton.' 
''And  in  pursuance  of  the  following  no- 
tice:— 

**  *  Borough  of  Newport. 
" '  I,  James  Manning,  of  Lincoln's  Inn,  Esq., 
Barrister  at  Law,  having  been  nominated  and 
appointed  to  revise  the  lists  of  voters  for  the 
borough  of  Newport,  hereby  ^ve  notice  that  I 
shall  hold  a  Court  for  that  purpose  at  the 
Guildhall  of  the  said  borough,  on  Monday,  the 
fifteenth  day  of  October  instant,  at  ten  o'clock 
in  the*forenoon  "  *  Jambs  Manning. 

" '  London,  9th  October,  1832.' 
**  The  business  of  the  Court  will  proceed  in 
the  following  order : — 

"  The  town  clerk  will  be  called  upon  to  pro- 
duce the  lists  of  freemen,  and  of  persons  claim- 
ing as  freemen,  and  of  persons  objected  to  as 
freemen ;  and  the  overseers  of  the  poor  of  the 
several  parishes  situate  wholly,  or  in  part  with- 
in the  borough,  will  be  called  upon  to  produce 
theu*  several  lists  of  electors,  of  objected  votes, 
and  of  claimants. 

•  **\n  revising  the  lists,  those  parishes  In 
which  no  list  of  objections  has  been  published 
will  be  taken  firiit ;  the  apparent  errors  therein 
(if  any)  will  be  corrected  according  to  the  al- 
phabetical order  of  the  names.  A  proclama- 
tion will  then  be  made  by  the  clefk  of  the 
Rerising  Barrister  for  persons  who  have  given 
notice  of  claims  omitted  by  the  overseers  in  . 
their  lists,  or  who  have  given  notice  of  objec- 
tion in  the  following  form : — 

" '  Any  person  who  has  sent  in  a  claim  to 
vote  in  respect  of  property  in  this  borough, 

within  the  parish  of ,  or  who  has  sent 

in  a  notice  of  objection  to  the  claim  of  any 
voter  for  this  borough,  inserted  in  the  list  of 
voters  for  the  said  parish,  must  now  appear  in 
this  Court  before  the  said  list  be  signed  by  the 
Revising  Barrister.' 

"  If  any  person  shall  appear  in  pursuance  of 
such  proclamation,  the  cfaun,  or  the  objection 
sent  in  by  such  person  will  be  then  examined. 
After  such  examination,  or  if  no  person  shall 
appear  upon  such  proclamation,  the  Revising 
Barrister  will  read  over  the  list  again  and  sign 
it,  and  will  then  proceed  to  the  revision  of  the 
other  lists  in  alphabetical  order,  until  the  whole 
rerision  of  the  lists  of  voters  for  this  borough 
shall  be  completed. 

**  The  course  with  respect  to  lists  in  which 
names  are  objected  to  will  be  as  follows : — 
•'  1st.  Errors  will  be  corrected. 
"  2d.  Objections  will  be  examined. 
**  dd.  Claims  of  persons  whose  names  are 
I  Q3 
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not  inserted  in  the  lists  of  penons  en- 
titled to  vote  will  be  examined. 
**  4th.  Proclamation  will  be  made  as  be- 
fore. 
**  In  the  case  of  the  non-appearance  of  a 
party  when  the  vote  which  ht  claims  or  dis- 

gutes  is  called  on,  the  next  name  in  the  list  wiU 
c  taken  until  the  votes  are  all  decided  where 
the  parties  do  appear.  The  votes  deferred  ipnll 
then  be  called  over  agun  in  alphabetical  order, 
and  those  where  the  parties  are  present,  de- 
termined Wlien  all  these  are  decided,  the 
Revising'  Barrister  will  adjudicate  upon  the 
remaining  cases  ex  parte.** 

It  will  be  important  to  a  large  class  of 
our  readers  to  be  made  acquainted  with  the 
decision  of  the  Revising  Barristera  on  the 
right  of  Attorneys  to  practbe  izx  the  Courts 
of  Revision. 

"  Mr.  Edward  Bryant,  an  attomejof  South- 
ampton, produced  a  written  authority  from  the 
respondent  to  appear  for  him.  It  was  contended 
on  Dehalf  of  the  objector,  that  Mr.  Bryant  was 
disqualified  from  attending  by  the  62d  section  i 
and  it  was  said,  that  any  person  advocating  the 
cause  of  another  is  a  counsel,  and  that  the 
object  of  the  legislature  was  to  prevent  the 
parties  from  incurring  the  expense  of  employ- 
ing paid  agents. 

"  Revising-  Barrister, — I  am  of  opinion  that 
Mr.  Bryant  ought  to  be  heard.  Bv  the  section 
which  nas  been  referred  to,  the  Revising  Bar- 
rister is  directed  to  proceed  in  the  same  man- 
ner, except  where  otherwise  directed  by  that 
act,  as  the  returning  officer  of  any  county,  city, 
or  borough,  accoraing  to  the  laws  and  usages 
then  ^  observed  at  elections.  The  constant 
practice  before  returning  officers  and  their 
assessors,  previously  to  the  passing  of  the  Re- 
form Act,  was  to  allow  votes  to  be  impugned 
and  to  be  supported  by  the  agency  of  attorneys. 
Is  the  riffht  or  custom  of  parties  to  avail  them- 
selves of  the  assistance  of  professional  agents 
taken  away^  by  the  Lite  statute  ?  The  act  does 
not  direct  in  what  manner  the  voter  or  claim- 
ant shall  present  himself  before  the  Court  when 
supporting  his  title  as  an  elector;  nor  does  it 
contain  any  clause  directing  the  mode  in  which 
objectors  shall  appear,  otherwise  than  by  re- 
quiring the  appearance  of  the  objector,  by 
himself,  or  by  some  other  person,  m  support 
of  the  objection,  as  a  condition  precedent  to 
the  investigation  of  the  voter's  qualification. 
Few  of  the  members  of  one  branch  of  the  le- 
gislature would  be  unacqudnted  with  the  ser- 
vices performed  by  attorneys  at  elections ;  and 
it  must  have  been  apparent  that  the  assistance 
of  an  attorney  would  be  more  likelv  to  be  re- 
quired before  Revising  Barristers  tnan  before 
returning  officers,  who  might,  and  still  may  be 
attcndea  by  counsel.  The  legislature  not  Lav- 
ing taken  the  obvious  course  for  efiecting  its 
supposed  object,  by  exj^ressly  forbidding  the 
attendance  of  attorneys,  it  seems  too  much  to 
engraft  such  a  prohibition  upon  words,  which 
in  common  parlance  extend  only  to  seijeants 
and  barristers  at  law,  doctors  of  law,  and  ad- 
vocates at  the  Scottish  bar." 


The  compiler  observes,  lliat  the  lUfAf 
and  importance  of  the  proceedings  under 
the  Act,  have  induced  him  to  enter  into 
details  'which,  under  other  cuncumstanoes, 
might  appear  to  be  uimecessaxily  murate. 
We  agree  with  him  in  this  respect;  but  as 
ve  write  for  the  profesnon  in  general,  we 
should  not  be  justified  in  following  the 
author  into  matters  which  concern  a  small 
portion  only  of  our  readers.  Such  of  them 
as  are  directly  interested  in  the  subject, 
wiU  do  well  to  procure  Mr.  Manning's 
book,  which,  in  small  compass,  oomprises 
much  valuable  information. 
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I TBU9T I  have  already  convinced  my  yoonger 
readers,  that  in  reading  law,  all  is  nofber- 
ren  from  Dan  to  Bemheeba ;"  if  not,  let 
them  take  the  following  extracts,  and  the 
assurance  that  there  are  better  to  be  feond. 

In  Lord  Coke's  third  Instituta  he  thus 
treats  of  duels.     It  is  against  the  law  of 
nature  and  of  nations  (as  well  as  against 
the  law  of  God)  for  a  man  to  be  judge 
in  his    own    proper    cause,   especially  ts 
duello,  where  fiiry,  wrath,  malice*  and  re- 
venge, are  the  rulers  of  the  judgment';  and 
there  is  no  thing  honorable  (whatever  some 
pretend)  that  is  against  the  lavra  of  one's 
country  and  the  laws  of  nature  and  nations. 
He  that  slayeth  is  in  a  worse  case  than  he 
that  is  slain ;  for  the  murderer  loseth  not 
only  his  lands  and  goods,  but  his  life  also, 
and  his  honour,  which  he  so  much  respect- 
ed ;  for  by  his  attainder  his  blood  shall  be 
corrupted ;  and  if  he  were  noble  or  genteel 
before,   he  thereby  becomes  ignoble  and 
base :  and  he  that  b  slain,  by  law  loseth 
none  of  them ;  so  as  hereof  it  is  truly  said, 
infodix  pugna  ubi  majus  pericvhan  vummbit 
vktori  quam  victo.    If  any  subject,  byword, 
vmting,  or  message,  challenges  another  to 
fight  with  him,  this  is  an  offence  before  any 
combat  be  performed,  and  punishable  by 
law.     Much  more,  if  Ihey  fight,  (if  no  death 
ensue  nor  blood  drawn)  which  bdng  s& 
affiray  and  a  great  breach  of  the  peace,  h 
to  be  punished  by  fine  and  imprisonment, 
and  to   find  sureties  for  good  behaviour. 
There  is  a  dueUum  allowed  by  law,  defendng 
a  suit  for  the  trial  of  truth,  which  kind  « 
battel,  in  case  of  appeals,  and  ^iHbicb  of 
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right  is  b^  piiUic  authtHitj,  and,  as  flome 
hold,  has  its  warrant  by  the  word  of  God, 
by  the  siiigle  battel  between  David  and  Gky- 
liah,  which  was  stnicken  by  public  autho- 
rity. 3  Inst  157.    [This  is  now  abolished]. 

King  Edward  III.  in  the  16th  year  of  his 
rdgn,  having  war  with  the  French  King» 
isx  his  light  to  the  kingdom  of  France,  out 
of  the  greatness  of  his  mind,  'for  the  love  of 
his  Bu^ects,  the  saving  of  their  blood,  and 
in  speedy  trial  of  the  right,  offered  the  sin- 
gle combat  with  the  French  King ;  but  he 
refused  it.     So,  after  long  and  chaigeable 
wars  between  the  Crowns  of  England  and 
Fhnce  for  the  right  of  the  kingdom  c^ 
France,  it  was  an  honorable  offer,  which 
King  Richard  II.  made  to  Chaiies,    the 
French  King ;  first,— either  a  single  combat 
between  the  two  Kings ;  second,  or  a  com- 
bat between  the  two  Kings  and  three  of 
their  uncles  on  either  side ; — third,  or  that 
a  fit  day  and  place  might  be  assigned  when, 
under  the  universal  conflict  '6f  both  their  ar- 
mies, an  end  might  be  put  to  the  war.    The 
Duke  of  Lancaster,  according  to  his  com- 
mission, nuide  these  offers  from  the  King  of 
England  to  King  Charles  of  France ;  but  he 
was  oMditus  9ed  non  esavdihu;  for  King 
Charles  liked  none  of  these  offers.     And  in 
annodomini  1196,  Philip,  King  of  France, 
sent  this   challenge  to  our    Richard  the 
First:— that  King  Richard  should  choose 
him  five  for  his  part,  and  he,  the  King  of 
France,  should  appoint  five  for  his  part, 
which  might  fight  in  the  lists  for  aU  matters 
in  controversie  between  them,  for  the  avoid- 
ing of  shedding  of  more  guiltless  blood* 
King  Richard  accepted  the  offer,  with  con- 
dition that  either  King  might  be  of  the 
number;  but  this  condition  would  not  be 
granted.     3  Inst  159. 


If  a  legacy  be  given  to  a  child  unborn  in 
the  wombf  and  the  birth  prove  monstrous, 
t.  e,  very  contrary  t6  the  common  form  and 
shape  of  mankind,  as  with  a  croVs-beak 
instead  of  a  nose,  or  with  the  face  of  an 
ass  instead  of  a  better,  in  such  an  ill  fa- 
toured  case,  the  legacy  is  void.  Other- 
wise, if  it  is  bom  only  with  some  of  the 
less  principal  members  imperfiect  or  super- 
numerary, as  with  half  a  thumb,  or  two 
thumbs,  or'  six  fingers  on  a  hand,  or  the 
like ;  but  if  the  birth,  (not  accidentally)  be 
imperfect  as  to  its  integrals,  or  defective  as 
to  its  more  noble  and  principal  parts  and 
members,  as  but  with  one  eye,  or  one  hand, 
although  the  creature  hath  life,  the  legacy 
hath  none;  for  albeit  an  amplification  of 


the  natural  form  shall  not  prejudice,  yet  a 
mutilation  thereof  will. — Note,  this  extends 
not  to  hemaphrodites,  who  are  not  ex- 
cluded a  single  capacity;  for  that  sex  which 
most  prevails  with  them  in  nature  shall 
likewise  prevail  in  law,  as  to  the  legacy  be- 
queathed.    Orphan's  Legacy,  475. 


One  Becher,  a  gendeman  of  tiie 
Temple,  was  returned  in  an  attaint ;  and  be- 
fore the  return  of  the  pannel  he  became  a 
minister  of  the  Church ;  and  at  the  day  of 
the  return  he  appeared  and  prayed  to  be  dis- 
chaiged,  according  to  the  privilege  gf  those 
of  the  ministry.  But  the  Court  allowed  not 
of  his  prayer,  because  he  was  a  layman  at 
the  time  of  his  pannel  made ;  and  so  he  was 
sworn.     Becker's  case,  4  Leon.  190. 

One  Howel  Gwin  was  convicted  of  forg- 
ing a  deed,  by  putting  a  dead  man's  hand  to 
it,  and  condemned  to  100/.  fine,  and  tp 
stand  in  the  pillory  two  hours  before  the 
Hall  door  .-^Memorandum,  he  cut  off  a  dead 
man's  hand,  and  put  a  jUiper  and  a  seal  into 
it,  and  so  signed,  sealed,  and  delivered  the 
deed  with  ti^e  dead  hand,  and  swore  that 
he  saw  the  deed  sealed  and  delivered. 
Styles' Rep.  362.  [This  case  has  lately  been 
dramatised  at  one  of  the  minor  theatres.]   . 

The  clause  of  inhi  obstani  was  first  used 
by  the  King,  in  his  grants  and  other  writ- 
ings, in  the  time  of  Hen.  III.  about  the 
year  1 25  2.  Matthew  Paris  calls  it  an  odious 
and  detestable  clause,  and  Roger  de  Thura- 
by,  then  Justiciar,  fetching  a  deep  sigh  ^t 
the  sight  hereof  in  the  Ki^'s  grant,  cryed 
of  botii  the  time  and  it,  saying,  "  It  was  -a 
stream  derived  from  the  sulphureous  fountain 
of  the  clergy.     Speed.  530. 

A  man  and  his  wife  had  lived  a  lon^  time 
together;  and  the  man  having  at  leingth 
spent  his  substance,  and  living  in  great  ne- 
cessity, said  to  his  wife  that  he  was  now 
weary  of  his  life,  and  that  he  would  kill 
himself :  the  wife  said  that  she  would  die 
widi  him ;  whereupon  he  prayed  her  that 
she  would  go  and  buy  some  ratsbane,  and 
they  would  drink  it  together;  which  she 
accordingly  did,  and  she  put  it  into  drink, 
and  they  both  drank  of  it :  the  husband 
died ;  but  the  woman  took  salad  oil,  which 
made  her  vomit,  and  she  recovered.  Qtuere, 
i/nmrder  in  the  wife.     Moor.  754. 
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ON  THE   CONSTRUCTION  OF  THI  STATUTES 
OF  LIMlTATldN  AND  NONCLAJM  ON  FINKS. 

In  1  Ca.  &  On.  423,  it  appears  that  J.  en- 
tered  upon  and  levied  a  fine  of  Iand>  to  which 
B.,  an  infant,  had  a  ri((ht  at  the  time  of  the  fine 
levied ;  that  he  died  a  minor,  leaving  C.  his 
h6ir,  who  wat  under  no  diiabUltt^,  and  more 
than  five  years  had  elapsed  since  the  death  of 
B, ;  that  the  query  was,  "  whether  C.  might 
bring  ejectment  at  any  time,  or  whether  he 
was  barred  by  suffering  five  jears  to  pass  since 
the  death  of  ^."i  ana  that  it  was  the  opinion 
of  Mr.  Booth,  that  the  heu*  of  one  so  dying 
imder  a  disability,  was  not  limited  to  the  five 
years,  and  that  he  might  claim  at  any^  time.  It 
IS  admitted,  however,  that  this  opinion  has 
been  overruled  by  DUUm  v.  Lemnn,  2  H.  B. 
584 ;  but  as  that  case  is  cited  by  Mr.  Preston, 
as  an  authority  for  the  statement  in  his  edition 
of  the  Touchstone,  p.  32,  "  that  the  fine  will 
begin  to  run  against  the  heir  from  the  time 
at  which  his  title  as  heir  commences,  and  wiil 
begin  and  continue  to  run  notufithatanding  the 
heir  be  within  age,  or  under  any  other  disability 
at  the  death  of  the  ancestor,  since  he  teas  not 
the  person  to  whom  the  right  first  accrued;"  it 
is  proposed  to  enquire  how  far  that  statement 
is  sustainable. 

The  case  1  Ca.  &  Op.  415  (having  previous- 
ly been  submitted  to  Mr.  FUmer,  Mr.  Booth, 
Mr.  Seajeant  Hewitt,  and  other  eminent  coun- 
sel) was  laid  before  Mr.  Kenyon  in  1771, 
upon  which  he  wrote  as  follows : — "  Joseph 
died  in  1727.  At  that  time  John's  right  of 
entry  accrued;  but  he  was  out  of  the  realm, 
find  so  continued  till  his  death  in  1734.  Upon 
John's  death,  the  right  of  entry  devolved  upon 
Atkins,  who  was  then  of  age,  and  under  none  of 
the  disabilities  to  which  the  saving  clause  in 
the  statute  ecstends.  He,  therefore,  ought  to 
have  claimed  within  twenty  years  from  the 
time  of  the  death  of  Joseph,  or  within  ten 
years  after  the  disability  was  removed  by  the 
death  if  John ;"  from  whence  it  was  inferred, 
that  it  was  Mr.  Kenyon's  opinion,  that  if  At- 
kins had  been  under  any  disability  on  the  death 
of  John,  he  would  have  had  ten  years  to  make 
his  entry  after  the  same  was  removed.  On  this 
opinion  (which  coincided  with  that  of  Mr. 
Booth,  and  towards  which  Mr.  Filmer  and 
Mr.  Serjeant  Hewitt  inclined)  being  brought 
under  the  consideration  of  Mr.  Feame,  in 
1786,  relative  to  the  point  which  was  disputed 
between  him  and  Mr,  Serjeant  Hill,  "  whether 
a  party  under  the  disabitity  of  nonage  at  the 
time  of  the  accruer  of  his  right  was  barred,  if 
he  neglected  to  churn  within  ten  years  after 
he  hiui  attained  twentv-one,  a  second  dis- 
ability, viz.  that  of  being  sent  beyond  the 
seas  in  His  Majesty's  service,  accruing  before 
he  attained  twenty-one.'*  Mr.  Fearne  wrote 
as  follows :  '*  As  to  what  is  stated  to  have  been 
the  opinion  of  Sir  Lloyd  Kenyon,  I  am  to  ob- 


serve, that  the  point  upon  which  that  op&ioa 
was  given  was  mfferent  from  the  present,  as  it 
respected  the  title  not  of  any  person  to  fchm 
the  right  first  accrued,  bjat  of  one  claiming 
under  such  a  person,  who  died  under  a  disa- 
bility,* expressly  falling  within  the  sariags  of 
the  act.  //  is  the  opinion  I  actually  entertain, 
and  should  have  delivered  upon  the  same  point; 
and  the  words  '  was  then  of  a^  and  under 
none  of  the  disabilities  to  which  the  saving 
clause  in  the  statute  extends,'  do  not  expreu 
what  would  have  been  Sir  Lloyd  Kenyon's 
opinion  in  case  the  younger  brother  had  been 
under  any  of  those  disabilities,  but  only  serve 
to  apprise  us  of  his  opinion.'* 

In  Dillon  v.  Leman,  the  mother  of  the  plain* 
tiff  became  entitled,  in  1758,  when  the  defen- 
dant  entered,  and  he  levied  a  fine  in  1766,  she 
being  under  coverture  at  the  time,  and  under 
which  she  died  in  that  same  year,  leaving  the 
plaintiff,  her  son  and  heir,  entirely  free  from 
every  disability.    No  claim  was  made  tilll787> 
when  the  plaintiff  entered  to  avoid  the  fine. 
The  Court  held,  that  he  was  barred ;  the  judg* 
ment  being,  **  that  the  exception  in  the  first 
branch  of  the  statute  4  Hen.  7>  and  the  proviso 
at  the  end  of  it;  were  to  be  taken  together; 
that  being  so  taken,  they  did  not  amount  so 
much  to  an  exception  as  a  saving,  the  true 
meaning  of  which  was,  that  the  rights  ofthm 
persons  who  were  under  disabilities,  and  of  their 
heirs,  were  saved  as  long  as  the  disabilities  con- 
tinued,  and   five  years  afterwards,  but  bo 
longer;  therefore,  that  the  heir,  not  being  kim- 
se(f  disabled,  was  barred,  unless  he  pursued  hii 
right  within  the  five  years  after  it  accrued  by 
the  death  of  his  ancestor,  dying  under  a  diiabil- 
ity."    True  it  is,  that  the  Court  did  not  ee* 
press  what  woul.l  have  been  its  opinion  in  case 
the  plaintiff  harf  been  under  a  aisability ;  the 
judgment,  however,  adopting  the  language  of 
Mr.  Feame,  served  to  apprise  us  of  what  wook! 
have  been  its  opinion.    Mr.  Atherley,  in  hii 
edition  of  the  Touchstone,  has,  upon  the  au- 
thority of  Dillon  V.  Leman,  given  the  following 
note  upon  the  passage  to  whi|:h  Mr.  Preston's 
statement  is  annexed :  "  The  heir,  supposing 
him  to  be  free  from  disabilities,  wiU  be  barreit 
unless  he  asserts  his  right  within  five  years 
from  his  ancestor's  death  ;"  which  note  is  sup- 
ported by  Cotterell  ▼.  Duiton,  4  Taunt.  H3D, 
where  it  was  held,  that  **  the  infant  heir  of  & 
feme  covert  has  ten  years  after  the  disabUity 
ceases ;  not  from  the  death  of  her  mother ;" 
and  Mr.  Justice  ChambrS  said,  "  the  ten  yean 
do  not  run  at  all  while  there  is  a  continuance 
of  disabilities."  This  case,  it  is  admitted,  anwe 
on  the  statute  of  James ;  but,  as  it  was  ob- 
served by  Abbott,  C.  J.,  in  Murray  v.  East 
India  Company,  5  B.  &  A.  215,  that  "  the  se- 
veral statutes  of  limitation  being  all  in  pari 
materia,  ought  to  receive  a  uniform  construc- 
tion, notwithstanding  any  slight  variation  of 
phrase,  the  object  and  intention  bein^  the 
same;"  and  Mr.  Justice  Richardson  said,  in 
ToUon  V.  Kaye,  3  B.  &  B.  227, ''  /  think  it  un^ 
necessary  to  advert  to  the  Statute  of  Fines ;  but 
if  I  were  to  do  so,  I  should  think  it  right  to  put 
the  same  construction  on  all  the  statutes  of  limi- 
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tatk^D,  piiniiantto  the  dictvm  of  Mboti,  C.  ^., 
m  Mvrrtn^  ▼,  Easi  Indvt  OmpanyV  It  is  hum- 
bly submitted,  that  the  above  observation  of 
Mr.  Preston,  in  p.  32  of  the  Touchstone,  i»  not 
law.  C  S. 


THE  LEGAL  REMINISCENT. 
No.  II. 


In  the  absence  of  our  worthy  contributor,  who 
cofflmeneed  this  series  of  papers  some  time  ago, 
we  avail  ourselves  of  "  The  Note-Book  of  a 
Retired  Barrister/'  from  Eraser's  Magazine  of 
this  montb»  in  which  the  Lincoln  Inn  Corpt, 
commanded  by  Sir  William  Grant,  and  the 
Law  Atsociathn,  commanded  by  Lord  Erskine, 
are  recorded,  with  some  descriptive  sketches, 
that  we  anticipate  will  not  be  deemed  uninter- 
esting. The  extract  which  we  purpose  making 
is  preceded  by  several  remarks  on  the  late 
Lord  EUenborough,  as  a  Barrister  and  a  Judge, 
and  proceeds  as  follows  :— 

"  He  was  a  member  of  the  Lincoln's  Inn 
Corps,  to  which  I  also  belonged.  It  was  a 
joke  of  the  day  against  him,  that  the  sergeant 
who  was  employ^  to  drill  us  said,  '  Mr.  Law 
was  the  only  person  he  could  never  teach  to 
march,  and  that  he  would  never  make  a  sol- 
dier.' Hie  sergeant  was  a'  fellow  of  some 
homour,  and  was  not  unsparing  of  his  remarks 
on  his  recruits,  nor  did  Mr.  Law  engross  the 
whole  of  his  comments  on  their  merits.  There 
were  other  members  of  the  awkward  squad, 
who  afterwards  rose  to  eminence  at  the  Bar, 
but  who,  as  soldiers,  could  never  rise  above 
the  ranks.  He  used  to  say  that  he  coidd  never 
make  Mr.  Mitford  hold  up  his  head,  nor  Mr. 
Gibbs  turn  out  his  toes.  The  justice  of  which 
remarks,  those  who  remember  these  learned 
persons  will  fiilly  allow. 

"  That  corps  was  formed  when  all  ranks  of 
the  people  were  arming,  from  the  alarms  of  in- 
vasion and  of  domestic  revolution.  The  mem- 
hers  of  the  Legal  Profession  were  not  the  last 
to  enrol  themselves  for  militarv  service.  The 
c«rpa  was,  however,  not  wholly  composed  of 
members  of  the  Bar  or  attorneys,  but  admitted 
into  its  ranks  every  description  of  respectable 
persons  who  were  in  any  way  connected  with 
the  Profession.  Of  this  description  were  the 
officers  of  the  Court,  and  the  stationers  and 
their  clerks  employed  in  professional  business 
in  the  neighbourhood  of  the  Inns  of  Court. 
Sir  William  Grant,  then  Master  of  the  Rolls, 
was  chosen  to  command  us.  He  was  selected 
for  that  honounJile  post,  it  being  understood 
that  he  had  been  Attorney-General  of  Lower 
Canada,  and  carried  arms  at  the  siege  of  Que- 
W,  when  it  was  invested  by  the  American 


General  Montgomery.  He  took  tlic  title  of 
Major-Commandant;  and  our  other  officert^ 
were  the  Hon.  Henry  Legge,  Templeraan,  and 
Pitcaim.  We  mustered  about  seventy,  and 
numbered  among  us  Lord  Redesdale,  Lord 
EUenborough,  Lord  Chief  Justice  Sir  Vicary 
Gibbs,  Mr.  Justice  Dampier;  and  the  heir- 
apparent  of  Lord  Kenyon  deigned  to  fall  into 
the  ranks.  We  were  all  military  aspirants, 
but  not  with  equal  claims.  The  martial  spirit 
of  the  times  was  found  to  supply  the  place  of 
the  corporal  deficiency,  arising  either  from 
old  age  or  unwieldineas  of  person,  which  too 
full  a  habit  of  body  had  occasioned. 

"The  members  of  the  Bar  usually  formed 
the  front  rank,  though  neither  the  best-looking 
soldiers,  nor  best-drilled  recruits.  Dampier 
was  alwavs  the  right-hand  file  of  the  line.  Ilis 
figure  fully  entitled  him  to  that  place ;  and  his 
appearance  realised  Homer's  description  of  his 
hero  who  was 

'E|oiicos  Mpvmnf  jcc^aXi|y  kcu  cdpcou  vfiovs* 

He  stood,  to  use  a  soldier's  phrase,  six  feet 
two  or  three  in  his  stocking-feet ;  his  tread  in 
marching  was  ponderous,  and  conveyed  the 
full  idea  of  Sergeant  Kite's  panegyric  on  the 
recruit  whom  he  wished  to  enlist,  '  that  he 
stepped  like  a  castle.'  Lord  Redesdde  was 
always  my  left-hand  file,  and  was  one  of  the 
most  regular  at  the  drill  of  any  of  the  com- 
pany. The  front  rank  graduated  down  from 
six  feet  two  to  five  feet  three  or  four — ^from 
Dampier  to  the  Hon.  Mr.  Kenyon  and  Sir 
Vicary  Gibbs.  These  were  often  put  by  the 
sergeant  into  the  rear  rank,  on  account  of  their 
mean  and  unsoldierly  appearance ;  and  as  they 
were  always  paired  off  together,  Dauncey  gave 
them  the  whimsical  names,  from  the  Reeruiu 
ing  Officer^  of  Thomas  Appletree  and  Costar 
Pearmain ;  but  he  could  not  apply  Farquhar's 
character  of  them  to  Sir  Vicary  Uibbs,  *  that 
two  honester  and  iimpler  lads '  were  not  in  the 
company. 

*'  The  two  best  recruits  of  our  corps  were 
Dauncey,  afterwards  a  King's  counsel,  and 
Stebbing,  then  a  commissioner  of  bankruptr. 
Thev  were  nearly  of  the  same  height ;  both  re- 
markably dapper  in  their  persons,  and  spruce 
in  their  accoutrements.  Dauncey  was  a  good 
soldier,  and  was  raised  to  the  rank  of  corporal 
in  the  Law  Association,  when  the  Lincoln's 
Inn  Corps  was  disbanded.  But  Stebbing  de- 
serted us  from  a  curious  cause.  He  usually 
wore  a  cocked  hat ;  and  when  he  sat  as  a  com- 
missioner of  bankrupts,  he  assumed  no  small 
share  of  importance.  On  these  occasions,  he 
invariably  appeared  at  the  commissioners* 
table  in  the  cocked  hat,  to  which  he  was  so 
peculiarly  attached,  that  during  the  sitting  it 
was  never  moved  from  his  crown.  The  hats  of 
the  Lincoln's  Inn  corps  were  round,  sur- 
mounted with  black  bearskin  across  the  crown. 
A  tail  red  and  white  feather,  composed  of  the 
hackles  of  a  cock,  rose  in  front  of  it,  and  pre- 
sented a  martial  and  grenadier-like  appearance. 
But  all  that  militaiy  gaiety  had  no  charms  for 
Stebbing;  he  could  not  be  reconciled  to  a 
round  lukt,  and  pined  for  hit  pinch.    He  never 
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came  to  the  parade  thai  he  omitted  hb  male* 
diction  af  ainat  the  bad  taste  of  Sir  William 
Grant  anaf  the  martial  ornament  with  which  he 
had  chosen  to  ornament  his  head,  which  was 
contrasted  with  the  more  becoming'  beauty  of 
that  which  he  wore.  He  sighed  for  the  resump- 
tion of  his  cocked  hat ;  his  regrets  became  in- 
supportable, and  he  quitted  the  corps. 

"  Among  others  who  carried  nrelocks  in 
this  memorable  service,  was  a  yery  excellent 
man»  but  a  very  bad  soldier,  Cara,  the  head 
clerk  of  the  Rules  Office.  He  was  very  short 
in  stature,  and  in  circumference  nearly  as 
broad  as  he  was  long.  That  rotundity  of  shape 
materially  interfered  with  the  performance  of 
his  military  exercises.  When  about  to  fire, 
and  the  order  is  given  tc  make  ready,  the  fire- 
lock is  to  be  thrown  from  the  left  hand  into 
the  right,  across  the  stomach.  To  the  per- 
formance of  this  manoeuvre  Card's  shape  was 
peculiarly  unfavourable.  In  throwing  the  fire- 
lock round,  before  it  had  performed  half  of 
its  evolution,  it  fell  on  the  toes  of  Card  him- 
self, and  his  buronet  either  stuck  in  the  head 
or  knocked  off  the  hat  of  the  man  in  the  front 
of  him,  as  Card  was  always  in  the  rear  rank. 

**  Our  parade  was  in  Lincoln's  Inn  garden. 
There  we  marched  and  countermarched,  from 
the  iron  rails  in  the  new  square  to  the  front  of 
the  stone  buildings,  and  from  the  stone  build- 
ings to  the  iron  rails,  and  formed  in  eschel- 
lons,  with  the  iiump  on  our  left.  It  must, 
however,  be  admittea  that  our  tactics  were  not 
always  the  most  military,  nor  our  evolutions 
performed  in  the  best  manner.  When  ordered, 
at  the  end  of  the  parade,  to  halt,  most  of  die 
front  rank  were  shpshod,  the  rear  rank  having 
trod  down  the  heels  of  their  shoes ;  and  when 
ordered  to  tiand  at  eaie,  they  usually  iai  down 
on  the  grass  to  enable  them  to  pull  them  up. 
Notwithstanding,  however,  the  talents  of  our 
commanding  officer,  and  the  rank  of  many  of 
the  privates,  our  military  character  was  not 
splendid ;  and  we  merged  into  the  Law  Asso- 
ciation, commanded  by  Lord  Erskine." 
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The  only  oblect,  aa  U  tuppmn  to  ac;  l» 
which  it  is  aavisable  that  any  examioatisa 
should  be  directed,  is  to  the  respeciaitiliig  aad 
not  to  the  cap«$cit^  of  the  examinaot  Tbe 
profession  labours  under  its  present  discredit, 
from  the  "  sharpers,"  and  not  firom  the  foob 
which  it  contuns.  No  one  is  troubled  with  a 
stupid  lawyer — if  he  is  not  competent,  he  is 
but  little  employed.  In  that  little  he  certaialy 
does  not  trouble  his  adversary;  and  if  gmlty  of 
any  glaring  neeligance,  he  is  personaUy  liable 
to  nis  cUent.  A  stupid  attorney  is  soon  dis- 
covered, even  by  laymen,  and  he  is  a  mere 
drone.  But  the  case  is  different  irith  the 
*'  sharpers.*'  There  are  those  among  clieots 
who  will  attend  solely  to  the  increase  of  their 
own  purses,  and  these  will  emf^oy  such  as  (if 
need  be)  will  consent  to  carry  on  unjost  ao 
tions  by  unjust  means.  Attorneys  who  will 
consent  to  this,  are  such  as  often  can,  sad 
often  do,  outwit  their  brethren ;  and  it  is  iit>m 
such  as  these,  that  the  public  and  the  profes- 
sion—  at  least  as  I  conceive— wish  to  be 
guarded. 

It  is  obvious  that  all  such  examinations,  &c. 
as  have  yet  been  proposed,  are  easily  passed 
by  such  as  I  describe;  nay,  they  are  more 
easily  and  more  creditably  paaiad  by  te  very 
persons  you  wish  to  exclude,  than  by  those 
you  are  willing  to  admit. 

If,  therefore,  I  am  correct  in  saying,  that  a 
man's  own  judgment,  and  the  remedy  by  action 
which  the  law  at  present  allows,  is  suffideat  to 
protect  him  from  the  ignorance  and  negligence 
of  his  attorney,  it  follows  that  the  onfy,  or  at 
least  the  cfaier,  question  is,  whether  any  spede* 
of  examination  can  be  directed  to  the  other 
object  which  I  propose.  If  this  could  be  ac- 
complished, the  profession  would  doubtlen  be 
greatly  relieved  from  its  present  diwnee; 
but  as  I  am  not  ''full  of  expedients,"  I  leave 
the  matter  to  the  attention  of  wiser  heads, 
which  I  trust  it  will  receive,  for  it  is  really  an 
important  question. 

If  the  insertion  of  the  above  does  not  tm- 
pass  too  fiur  upon  your  columns,  it  will  gnt/Hf 
oblige. 

Sir, 
Your  obedient  servant, 
and  constant  reader, 

S. 
dtp,  Jan.  U,  1833* 


BZAMINATION  09   ATTORNSTS. 

To  the  Editor  ^  the  Legal  Ohterver. 

Sir, 
As  I  intend  shortly  to  apply  for  admission  in 
the  CourU  at  Westminster,  I  have  naturally 
ihouffht  a  little  of  the  examination  to  which 
I  shfJl,  and  the  examination  to  which  I  ought 
to  be,  previously  subjected.  I  was,  therefore, 
much  pleased  to  see  the  question  introduced 
in  the  Legal  Observer  hiat  week,  by  the  letter 
of  G.  W.  But  as  my  ideas  do  not  correspond 
with  his,  I  have  ventured  (for  the  sake  di  fur- 
ther disonssion)  to  state  them  to  you. 


ON  TBI   niSSVRTATION    OV    CONTBTAKOIITOy 
NO.  Till-— PP.  104,  141. 

I  am  obliged  to  C.  C.  {ante,  p.  141),  for 
calling  my  attention  to  an  inaccuracy  of  eX' 
pression  in  p.  104,  where  I'have  used  the  words 
**  ceases  to  run,"  instead  of  **  does  not  be^ 
to  run."  Subject  to  this  alteration,  and  the  in- 
troduction of  the  case  of  DougUe  v.  Forrett, 
4  Bing.  686  (the  note  of  which  I  had  mislaid), 
where  it  was  held,  that  '*  an  execntw  is  9^ 
mMblenntXL  he  has  acted,  or  proved  the  will; 
and  therefore,  until  meh  time,  the  Statute  of 
does  not  nm  i"  in  i^jbiA  Jattife^* 
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PiHt9yeni.69A,  watf  dted  ae  an  attthority 
that  "  DO  laches  could  be  attributed  to  a 
pluntifffor  not  suing  whiUi  there  was  no  exe> 
cntor  against  whom  he  could  bring  his  action/' 
—it  is  respectfully  submitted,  that  the  point  I 
haveadrerted  to  is  maintainable  upon  that  well- 
known,  and  at  present  admitted,  principled  of 
law,  Jctus  De%  nemini  facxt  injurtam.  The 
legislature  having  limited  the  common-law 
ri^ht  of  a  creditor  to  sue,  to  six  years,  it  is  sub- 
mitted, that  during  that  time  laches  are  not 
ifflputable  for  not  suing ;  and  that  a  defendant 
would  not  be  allowed  to  take  advantage  of  his 
own  wrong  in  delaying  to  act  or  prove.  This 
(piestion  is  so  peculiar  to  personalty,  that  it 
cannot  arise  respecting  real  estate ;  and  there- 
fore the  analogy  fails  as  to  the  uniformity  of 
the  coDstraction  of  all  the  Statutes  of  Limita* 
tion. 

C.8. 
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fixrHtf  Cotsrt. 

BOND. — INTSBBST. — jmiSDICTIOM. 

The  Jliaiier,  in  computing  interest  on  a  bond, 
it  not  to  exceed  the  penalty ,  even  thougrh 
the  obligor  directed  by  a  trust  deed  the  sale 
of  his  estates,  for  payment  0/ the  principal 
and  interest  due  and  to  grow  due  in  his 
bond  delfts. 

Creditors  neglecting  to  take  exceptions  to 
the  Af aster's  report,  or  accepting  an  ap- 
portionment on  the  amount  of  their  debt  as 
found  by  the  Master ^  are  precluded  from 
objectinfr  a/terwardj  to  that  report, 

Semble,  that  the  Lord  Chancellor  has  no  such 
Jurisdiction  as  to  order  any  matter  to  be  set 
doum  for  argument  before  the  Master  t^f 
the  Rolls — sed  quaere. 

Mr.  Pemberton,  in  support  of  a  petition  pre- 
MBted  on  beihalf  of  bond  creditors  of  Mr.  Ko« 
bert  W.  Wynne,  deceased,  stated,  that  in  the 
year  1805,  Mr.  Wynne  conveyed  certain  es- 
tates to  trustees  upon  trust,  for  payment  of  his 
debts,  and,  10  the  first  instance,  for  payment 
of  the  principal  and  interest  then  due,  and  to 
grow  due  upon  his  bond  debts*  By  his  wiU^ 
made  in  the  same  year,  he  directea  other  es- 
tates to  be  sold*  and  the  jNroduee  thereof  to  be 
applied  in  lud  of  the  trust  fund,  if  that  fund 
enoold  not  be  sufficient  for  the  payment  of  his 
debts.  In  %  suit  iilstituted»  on  his  death,  for 
the  due  administration  of  his  assets  under  the 
wiU,  the  petitioners  having  brought  in  their 
claims  under  the  usual  decree,  the  Master  re- 
ported, that  the  arrear  of  interest  upon  their 
t)ond  debta  considerably  exceeded  the  princi- 
pal {  but  that  they  were  entitled  only  to  an 
equal  amount  of  interest  and  nrincipu,  or  to 
the  amount  of  the  penalty  of  tne  bonds.  The 
creditors  were  not,  at  that  time,  aware  of  the 
existence  of  the  trust  deed  ;•  and  «  suit  Iwving 
been  subsequently  instituted,  for  the  purpose 
of  canfiag  that  deed  into  efieoC>  the  petition* 


ers  came  in  under  a  decree  Indiat  sidt,  at  bond 
creditors  to  the  amount  found  by  the  Master  in 
the  former  suit,  and  they  received  a  dividend  ap- 
portioned to  them,  with  the  rest  of  the  credit- 
ors, upon  the  whole  amount  of  the  debt  found 
due  to  them.  The  object  of  the  present  peti« 
tion  was,  to  have  the  interest  upon  their  bond 
debts  paid  to  them  up  to  the  day  of  payment, 
according  to  the  alleged  terms  of  the  trust 
deed,  instead  of  its  being  limitedto  the  amount 
of  the  principal,  according  to  the  finding  of  the 
Master  in  the  first  suit. 

Mr.  Girdlfstone,  Mr.  Jacob,  Mr.  Goodetfe, 
and  Mr.  Russd,  appeared  for  various  parties 
interested  in  opposing  the  petition,  and  con* 
tended,  that  the  cUdm  to  prmcipal  and  interest 
upon  a  bond  debt  could  not  be  extended  at 
law  beyond  the  amount  of  the  penalty  1  that 
the  fair  and  obvious  construction  of  the  trust 
deed  was,  that  the  debtor  pledged  lus  estates  to 
pay  no  more  than  he  was  leflrauy  bound  to  pay; 
and  that  even  if  that  trust  aeea  admitted  of  a 
different  construction,  the  petitioners  had  pre* 
eluded  themselves  from  takmg  the  benefit  of  it^ 
by  neglecting  to  make  any  exception  to  the 
Master's  report,  and  by  accepting  an|apportioii- 
ment  upon  the  amount  of  their  debt  as  found 
by  the  Master,  with  the  rest  of  the  creditors. 

His  Honor  was  of  opinion,  that  whatever  the 
petitioners  were  entitled  to  claim  under  the 
trust  deed,  they  could  have  claimed  under  the 
will  ,*  but  the  Master  having  reported  that  they 
were  entitied  only  to  the  amount  of  the  penalty 
of  the  bonds,  and  no  exceptions  having  beea 
taken,  they  were  concluded  by  that  report.  It 
was  much  too  late  for  the  petitioners,  after 
they  had  accepted  of  an  apportionment  in  com- 
mon with  the  rest  of  the  creditors,  to  call  up* 
on  the  Court  to  undo  all  that  had  been  done* 
But  his  Honor  would  not  content  himself  with 
declaring  his  opinion  on  the  point  of  form,  for 
this  was  a  case  which  involved  very  important 
considerations  in  point  of  principle.  Admit- 
ting that  these  creditors  haa  a  right  to  all  the 
benefit  of  the  trust  deed,  as  in  respect  of  a 
trust  which  this  Court  had  taken  upon  itse^to 
administer,  his  Honor  was  of  opimon,  that  the 
deed  gave  no  title  to  more  than  the  amount  of 
the  penalty  of  the  bond.  It  was  expressly  a 
trust  for  tne  payment  of  the  sums  due  upon  the 
bonds,  and  the  interest  due  and  to  grow  due 
thereon.  Now  according  to  the  doctrme  of  this 
Court,  as  declared  by  Sir  fFilliam  Grants  in 
the  case  of  Clark  v.  Ijord  Abingdon^  (17  Ves. 
106),  the  interest  to  grow  due  upon  a  bond 
could  not  exceed  the  penalty.  He  was  there* 
fore  of  opinion,  that  upon  prindple,  as  well  aa 
upon  the  point  of  form,  the  petition  should 
be  dismissed  with  costs.  Hughes  v.  Wjmne, 
at  the  Rolls,  Michaelmas  Sittings^  1832.  M.  R. 

A  question  of  iurisdiction  between  the  Lord 
Chancellor's  and  this  Court,  arose  a  few  days 
after  the  above  decision,  under  Uiese  dreum* 
stances  : — Two  sets  of  exceptions  were  takea 
to  the  Master's  report,  and  one  set  was  en* 
tered  to  be  argued  in  this  Court ;  the  second 
was  entered  upon  the  Vice-Chancellor's  paper. 
A  petition  was  preiented  to  Ijie  Lord  uhRn« 
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ceUor  b]r  otM  of  Uie  parties  to  the  suit,  pmyiiig 
that  the  exceptions  set  dowu  before  his  Honor 
the  Vice-Chancellor  might  be  struck  out,  in 
order  that  the  party  who  set  them  down  may 
be  compelled  to  enter  them  before  his  Honor 
the  Master  of  the  Roils,  to  be  argued  with  the 
other  set. 

Mr.  Knight  and  Mr.  Ghdlegtone  opposed 
the  petition,  and  submitted  that  the  I^ord 
Chancellor  had  no  such  jurisdiction;  the  Mas- 
ter of  the  Rolls  was  an  independent,  though  an 
inferior  Judge,  in  equity.  The  granting  of  the 
prayer  of  the  petition  would,  in  this  case,  have 
the  effect  of  depriving  the  party  of  his  chosen 
counsel ;  as  by  an  arrangement  between  the 
leading  counsel,  for  the  furtherance  of  the  bu- 
siness of  the  Courts,  some  of  them — and 
among  them  the  counsel  who  had  to  argue 
^ose  exceptions — did  not  now  practise  in  the 
9^\%  Court. 

TVIr.  Pepytf  mth  whom  was  Mr.  Parker,  in 
support  of  the  petition,  did  not  make  any  re- 
ply to  the  objection  as  to  the  arrangement  be- 
tween counsel.  They  did  not  think  that  a 
question  of  jurisdiction  was  raised,  as  the  peti- 
tion onlv  prayed,  that  the  exceptions  set  oown 
before  the  Vice-Chancellor  be  struck  out ;  but 
if  his  Lordship  should  be  of  opinion  that  it 
was,  then  they  would  contend  that  the  Rolls 
Court  was  subject  to  the  Lord  Chancellor's  au- 
thority ;  and  his  Lordship's  authority  to  inter- 
fere with  that  Court,  was  expressly  recognized 
by  act  of  parliament  (3  G.  2,  c  30).  The 
aext  proof  of  such  authority  was,  that  no  de- 
cree of  his  Honor  was  vahd  until  signed  by 
the'  Lord  Chancellor. 

The  Lord  Chancellor  believed  that  there 
w^e  no  decisions  upon  this  question  of  juris- 
diction. It  was  raised  before  Lord  Lynd^ 
hunt,  C. ;  but  he  jerot  rid  of  it  by  directing, 
that  he  would  himself  hear  the  part  of  the  case 
on  which  the  question  arose,  without  prejudice 
to  the  proceedings  in  the  Rolls  Court.  It 
was  an  important  question ;  and  he  would  di- 
rect a  search  for  precedents,  and  speak  to  both 
their  Honors  upon  it. 

His  Lordship,  on  a  subsequent  day,  said  he 
had  consulted  with  their  Honors,  and  that  the 
question  of  jurisdiction  was  not  necessary  to 
be  argued,  as  he  himself  was  to  hear  the  excep- 
tions ^  and,  at  his  request,  the  Master  of  the 
Rolls  w^uld  hear  them  for  him  as  a  favor  to 
himself. 


nrSOLVENT  debtors'  act. — CONSTRUCTION. 

//  is  not  competent  to  a  debtor  to  the  estate 
of  an  insolvent,  to  object  to  a  suit  instituted  I 
against  him  by  the  assignee,  that  the  latter 
had  not  produced  prw^  of  the  written  con^ 
sent  of  the  majority  qf  the  creditors  for 
instituting  such  suit. 

When  the  Master  of  the  Rolls  gave  his  judg^ 
ment  upon  the  main  question  m  this  cause, 
9ie.  that  a  legacy  cannot  t^e  so  limited  as  to  be 
et^oyed  by  the  legatee  after  becoming  insolvent, 
€s  against  the  claims  of  h^s  erediiors  •,  a  se- 

•  Hde  ante,  p.  127,  L.  O. 


cond  question,  then  raised  b^  the  ddendant, 
was  reserved  for  further  consideration.    That 

3uestion  was,  whether  it  was  competent  for  a 
efendant,  debtor  to  an  insolvent's  estate,  to 
object » in  a  suit  brought  against  him  by  insol- 
vent's assignee,  that  the  latter  had  not  the 
written  licence  of  the  majority  of  the  creditors, 
as  required  by  the  act  7  C.  4.  c.  57-  §  32. 

Mr.  Bfchersteth  was  heard  upon  the  point. — 
The  question  appeared  here  to  be,  whether 
the  words  of  the  act  were  imperative,  so  as  to 
compel  the  Court,  upon  the  suggestion  of  the 
defendant,  the  debtor,  to  stop  the  suit,  in  the 
absence  of  proof  that  the  written  consent  of 
the  necessary  number  of  creditors  was  ob- 
tiuned.  That  act  was  not  intended  tor  the 
benefit  of  the  debtors,  but  for  the  protection 
of  the  creditors  against  the  arbitrary  and  im- 
proper institution  of  suits  bv  assignees.  If 
such  consent  were  indispensable,  irremediable 
mischief  would  sometimes  follow.  ' 

The  Master  f^the  Rolls  was  much  inclined 
against  the  objection.  The  debtor,  against 
wnom  such  a  suit  as  this  was  instituted,  would, 
in  his  Honor's  opinion,  be  discharged  thereby 
from  future  claim.  The  creditors  could  not 
again  resort  to  him  for  the  same  debt ;  and  if 
the  suit  be  successful,  they  are  benefited ;  if 
not,  and  if  the  want  of  success  w^as  through 
the  fault  of  the  assignees,  they  would  have 
their  remedy  against  the  latter.  It  was  hb 
own  opinion,  that  the  32d  section  of  the  act 
was  for  the  protection  of  the  creditors,  and 
that  the  objection  of  the  defendant  was  una- 
voidable; but  for  the  uniformity,  of  decisions 
in  this  and  the  Common  Law  Courts,  he  wosld 
considt  the  Judges  of  those  Courts. 

His  Honor,  on  the  day  before  his  rising  for 
the  Christmas  vacation,  said  he  had  consulted 
three  of  the  Judges ;  but  as  there  were  conflict- 
ing opinions,  they  would  not  give  a  decisive 
answer.  They  were  inclined  to  the  opimon, 
that  the  debtor  defendant  was  not  at  liberty 
to  make  the  objection,  as  he  was  protected  by 
the  suit  instituted  by  the  assignee,  whatever 
might  be  the  result ;  if  it  failed,  he  was  exoner- 
ated from  the  debt.  The  written  consent  of 
the  creditors  was  for  their  protection  again&t 
the  wanton  waste  of  the  estate.  A  suit  by  the 
assignee,  without  such  consent,  was  at  his'own 
risk ;  and  if  it  was  not  properly  conducted  he 
was  liable  not  only  for  the  costs,  but  also 
bound  to  indemnify  the  estate  against  the  ex* 
penses. — Piercy  v.  Roberu,  at  the  Rolls,  14th 
December,  1:^32.  M.  R. 


Erratum. — Correct  an  error  of  punctuation 
in  M.  R.'s  judgment,  Kidd  v.  Kidd,  p.  207, 
ante,  by  placing  a  full  stop  after  "  without  re- 
ference to  Sir  Edward  Sugden's  Act.'' 


I 


CONSTRUCTION   OF  A   WILL. 

j4  gift  of  "  aU  the  reH  of  on^s  money ^ 
his  will,  does  not  pass  stock,  that  is,  momey 
in  the  finitis,  unless  there  are  other  tporsk  ms 
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thi'WiU  to  ^jfpiah  that  the  testator  meant 
the  etoeh  to  pass.  Off  the  word  '*  money,'* 

The  question  in  this  case  turned  upon  the 
construction  of  a  will.  The  testator  left  a 
le^y  of  100/.  to  hb  sister,  20/.  to  his  nephew, 
and  *'  the  rest  of  his  mone^r'*  to  be  equally 
divided  between  his  brother  and  sister,  who 
were  the  plaintiffs.  At  the  time  of  his  death, 
the  testator  vf^  possessed  of  GOO/.  3  per  cent. 
consols ;  1)9/.  in  monev,  and  a  few  articles  of 
household  furniture.  The  question  was,  whe- 
ther the  600/.  stock  would  pass  to  the  brother 
iind  sister  of  the  testator,  under  the  words 
•'  rest  of  lus  money." 

Mr.  Jitcoh,  for  the  plaintiflT,  contended,  that 
the  word  "  money,"  wus  clearly  used  by  the 
te&tator  in  the  ordinary  and  popular  sense  of 
the  term,  and  intended  to  extena  to  the  stock, 
of  uliich  the  bulk  of  his  property  consisted. 
If  a  contrary  construction  were  adopted,  this 
absnrdity  would  follow — that  the  testator  had 
not  only  not  left  euouj^h  to  satisfy  his  lefracies, 
but  that  he  meant  to  leave  nothing  to  the  per- 
sons who  were  evidently  the  objects  of  his 
bounty. 

Mr.  Bkkerxteth  and  Mr.  Goodeve,  on  the 
other  side,  maintained,  that  unless  there  was 
a  manifest  intention  on  the  face  of  the  will  to 
extend  the  word  monty  beyond  the  accurate 
or  legal  acceptation  of  the  term,  that  word 
could  not  embrace  stock  ;  and  there  was  no- 
thing in  this  will  to  show  that  the  testator  in- 
tended to  use  the  word  in  any  other  sense  than 
its  proper  sense. 

///*  Honor  postponed  givine  judgment  }n 
this  case,  until  he  had  looked  into  the  antho 
ritics  which  were  cited  in  the  course  of  the  ar- 
.ifument  at  the  bar^.  On  the  14th  ol  Decem- 
ber afterwards,  his  Honor  gave  his  judgment. 
Tlie  testator,  after  giving  some  pecuniary  le- 
rjicies,  gave  "  all  the  rest  of  his  money,"  to 
his  brother  and  sister,  in  equal  shares,  and 
then  disposed  specifically  of  certsun  personal 
chattels.  There  was  a  considerable  sum  of 
stock,  as  well  as  household  furniture,  not  spe- 
cifically noticed  in  the  will;  and  the  question 
here  was,  whether  the  gift  of  "all  the  rest  of 
his  money,"  passed  the  stock.  At  the  hearing, 
he  intimated  his  impression  to  be  unfavorable 
to  the  aflirmative  of  that  question,  and  this 
impression  was  confirmed  upon  looking  into 
the  authorities.  His  opinion  was,  that  the 
term  "  money"  could  not  pass  stock,  unless 
there  was  something  in  the  context  to  bear 
out  that  construction ;  and  in  this  will  there 
was  no  context  from  which  he  was  to  infer 
that  the  testator  meant  the  stock  to  pass.  The 
Court  vfZA  not  at  liberty  to  overturn  settled 
principles,  whatever  might  be  conjectured  to 
ha?e  been  the  testator's  intention.  Gosdeu  v. 
Dutterilf,  at  the  Rolls  Sittings  after  Michael- 
mas Term,  1832.    M.  R. 

^  *  The  following  were  some  of  the  cases 
cited ;  Sfitton  v.  Sharp,  1  Russ.  146 ;  Ommu- 
ney  v.  Butcher,  1  Turn.  &  R.  265 ;  Besco^y  v. 
Piirh,  1  Sim.  &  Stu.  500 ;  Henrnev.  I^iggmg- 
t'fi,  6  Madd.  119;  and  Caiiini  v.  Noble,  3 
Mer.  69 1 .  • 


fttoftf  Stent)  9rart(c0  Court 

INSOLVENT  DEBTOR. 

The  Insolvent  Act  does  not  protect  persons 
tahing  the  benefit  of  it  from  deirns  to  rent 
accruing  due  after  the  dtfendmVs  dis* 
charge. 

In  this  case  an  application  was  made  to  dis- 
charge the  defendant,  who  had  taken  the  bene- 
fit of  the  Insolvent  Act,  from  custody,  on  the 
ground  that  he  was  detained  for  rent,  alleged 
to  have  accrued  due  on  premises,  of  which" he 
was  the  original  lessee,  but  the  possession  of 
which  he  had  surrendered  at  the  time  he  had 
taken  the  benefit  of  the  Insolvent  Act.  Tlie 
rent  had  become  due  since  the  insolvent's  dis- 
charge. 

fjittledale,  J —The  defendant  is  now  de- 
tained for  rent,  which  has  accrued  due  since 
he  has  taken  the  benefit  of  the  Act.  But  the 
Act  can  only  free  him  from  claims  in  respect  of 
debts  due  at  the  time  of  his  discharge. 

Rule  refusal,— Broohyf.  Hutch7nsofi,  Nov. 
7th,  1S32.  K.  B.  P.  C. 


BAIL. — COSTS   OF  JUSTIFICATION. 

^hat  is  a  sufficient  description  of  the  rest- 

dence  of  bait, 
IVhere  the  coMts  of  justification  will  not  be 

fdlowed,  although  the  bail  pass: 

On  a  bail  appearing  to  jubtify,  it  appeared 
that  he  was  described  as  "  of  4 1 ,  LcatherLanc;" 
but  that  he  did  not  sleep  there.  He,  however, 
occasionally  ate  and  drank  there,  and  had  a 
servant  livmg  there.  A  sale  was  advertised  as 
about  to  take  place  at  the  house,  when  the  per- 
son who  went  to  make  enquiries  as  to  the  bail 
went  to  Fetter  Lane.  The  bail  slept  at  a  dif- 
ferent  place  from  Fetter  Lane,  and  in  lodgings. 
The  bail  was,  however,  found.     • 

/fhe  bail  was,  under  these  circumstances,  al- 
lowed to  pass. 

C.  Phillips  applied,  then,  for  the  costs  of 
justification,  under  the  tliird  rule  of  T.  T.  2 

Littledile,  J.  thought  that,  from  what  ap- 
peared on  affidavit  and  was  disclosed  by  the 
bail,  the  plaintiflf  was  authorised  in  compelling 
a  justification. 

Thompson^  buiL    Nov.  12th,   1832.  K.  B. 

*  .  v/. 


(fircf^cqurr. 

AMENDMENT. — OFFICIAL  A8SI0NEES. 

Proceedings  amended  in  an  action  at  the  smt 
of  assignees  *fa  bankrupt,  by  making  the 
official  assignee  a  joint  plaintiff  with  the 
other  assignees. 

Humfrey,  on  the  23d  inst ,  had  obtained  a 
rule  to  amend  the  proceedings  in  the  action, 
by  adding  the  name  of  the  official  assignee,  as 
co-plaintiflf  with  the  two  assignees  chosen  by 
the  creditors,  in  whose  name  only  the  action 
had  been  commenced.  An  application  to  this 
efiTect  had  been  before  made  to  Mr.  Baron 
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t^aughan,  at  chwnbgrg^  who  deitred  the  appli- 
cation to  be  made  to  the  full  Court. 

FoUett  now  shewed  cause. — ^Thev  have  mis- 
coneeived  their  action.  {^Bapley,  0. — Is  there 
not  a  clause  in  the  Bankrupt  Act,  that  the 
ttfficial  assignee  shall  with  the  other  esngnees 
be  the  assignees  ?  ^].  The  defendant  may  have 
been  going  to  trial,  relying  upon  the  objection 
as  a  ground  of  nonsuit.  [Bay ley ^  B  — if  yoa 
will  make  an  affidavit  that  you  are  defenmng 
on  the  ground  of  the  omission,  we  will  hear 
you.|  There  is  nothing  to  amend  by;  the 
writ  IS  by  two  plaintiffs ;  the  declaration  and 
issue  by  the  sane  parties :  then  they  apply  for 
leave  to  add  aaother.  No  such  amendment 
has  ever  been  allowed.  The  name  of  a  de- 
fendant has  been  struck  out,  but  no  addition 
has  been  made  to  the  parties  in  a  suit.  Sup. 
pose  it  were  an  action  on  a  contract  ?  [  Bay  ley, 
B. — ^Here  the  action  is  by  persons  suing  at 
oMtignees  of  a  bankrupt,  and  one  is  omitted. 
Lord  Lyndhunt,  —  One  defendant  has  been 
atruck  out,  in  an  action  on  contract.]  That 
was  first  done  in  an  action  at  the  suit  of  a  joint 
stock  company.  [Bayley,  B. — A  writ  of  error 
has  been  amended,  by  strikin|^  out  the  name 
of  a  plaintiflf.l  Yet  not  by  addmg  one.  [Bay- 
Ufft  B.— Ana  by  altering  defendant's  chnstian 
liame.1  [Lord  Lyndhurst. — Can  you  make  a 
apecial  affidavit  that  you  defend  on  that  ground 
4mly^  otherwise  we  will  give  leave  to  amend.] 

Hum/rey^  eorUrk,  mentioned  Tabrum  v. 
Tenant^  1  Bos.  &  Pul.  481,  where  an  obligee's 
name  was  allowed  to  be  added  ^. 

Per  Curiam. — ^The  rule  must  be  absolute, 
the  plaintiffs  paying  the  costs  of  the  amend- 
ment.— Assignees  of  — —  v.  — — ,  Nov. 
26tii,1832.    Exch. 
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SITTINGS  IN  THE  EXCHEQUER. 

(xauiTT.) 
HUary  Term,  1833. 

!  Exceptions   to   An- 
tions.  Six  Causes. 


Thursday, 

Friday, 

Saturday 
Tuesday, 


24  f  Further   Directions, 
\     Six  Causes. 

r  Petitions,    Motions, 

25  J     Exceptions,     &c. 
t     Six  Causes. 

26 1      Causes. 

29  I  Motions,  Causes. 


INaUI&Y  INTO  THE  FOWXR    09   TBS  UOTB   Of 

COURT. 

Ws  underttazid  tliat  directionB  have  been 
given  by  the  Home  Secretary  to  the  Com- 
mon Law  Commissioners,  to  inquire  into 
the  course  of  proceedings  before  the  Bench- 
ers and  Visitors  of  Lincoln's  Inn,  Inner 
Temple,  Middle  Temple,  and  Gray'B  Inn, 
upon  the  application  of  persona  seeking  to 
become  students  thereof,  or  to  b«  called  to 
the  Bar. 

It  wiU  be  recollected  that  in  Joly  last, 
Mr.  Harvey,  on  a  motion  for  an  address  to 
his  Majesty  on  this  subject,  was  supported 
by  twenty-six  votes  against  two  ;  but  no 
resolution  could  be  come  to — ^the  members 
being  insufficient  to  form  a  house.  He  ap- 
pears at  length  to  have  succeeded  in  obtain- 
ing an  investigation  of  the  evil. 

This  enquiry  is  not,  however,  so  exten- 
sive as  our  Correspondent,  a  Cestui  que  Trust, 
has  advocated ;  and  we  recommend  attention 
to  the  able  series  of  Papers  under  that  sig- 
nature, **  on  the  Misapplication  of  the  Re- 
venues of  the  Inns  of  Court."  Lectures  on 
the  several  branches  of  the  Law,  by  proper 
persons,  and  regular  examinations  previous 
to  admission  as  Students  and  calling  to  the 
Bar,  ought  to  be  instituted. 


»»  1  &  2  W.  4.  c.  66.  §  22. 

•  That  amendment,  however,  appears  by  the 
veport  to  have  been  made  with  the  defendant's 
tfonsent:  but  the  learned  editors  doubt  the 
necessity  of  such  consent.    lb,  note  (//),  482. 


OHitelOK  IK  THB  KEW   BULBS  OP  TBIimT 
TBBM,    I  W.  4. 

It  may  be  important  to  point  out  to  our 
readers  an  omission  in  Rule  3.  of  Trinity 
Term,  1  W.  4,  vrith  respect  to  the  payment 
of  costs.  The  words  of  the  Role  are, 
"  That  if  tJie  notice  of  bail  shall  be  accom- 
panied by  an  affidavit  of  each  of  the  bail, 
according  to  the  form  hereto  subjoined,  and 
if  the  [Saintiff  except  afterwards  to  such 
bail,  he  shall,  if  such  bail  are  allowed,  pay 
the  costs  of  justification ;  and  if  such  bail 
are  rejected,  the  defendant  shall  pay  the 
costs  of  opposition,  unless  the  Court,  or  a 
Judge  theieof,  shall  otherwise  order."  If 
the  bail  are  rejected,  which  of  course  can 
only  be  whoe  they  attend,  the  plaintiff  will 
have  the  costs  of  opposition;  but  where 
they  do  not  attend,  notwithstanding  the 
exception  by  the  plaintiff,  the  Court  has  no 
power  to  order  the  costs  of  opposition.  Even 
according  to  the  old  Rules,  the  costs  could 
only  be  ordered  to  be  paid  by  the  defend- 
ant, where  three  notices  had  been  givm. 
Whether  the  Judges  would,  by  a  species  of 
equitable  construction  of  the  Rule,  hM,  that 
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(alt  who  did  not  attend,  puiBoaat  to  exeep- 
tioo,  were  in  fact  c^jectedt  remaina  aa  yet 
imdecided. 


COMMON  LAW  COMMISSION. — LOCAL  COURTS. 

We  are  Informed  that  the  Common  Law 
Commissioners  are  now  engaged  in  com- 
pleting  a  further  Report.  This  will  be  the 
fifth  pablication  of  this  learned  and  active 
body,  and  it  will  relate,  aa  we  nnderatand, 
to  Local  Coarts.  We  look  for  its  appear- 
ance with  some  anxiety.  It  would  be  use- 
less to  speculate  on  the  views  of  the  Com- 
Busnoners,  when  a  abort  time  will  enable 
OS  to  lay  the  doooment  before  our  readers. 


ANSWERS  TO  QUERIES. 


Comman  laSn. 

HUSBAND  AND   WIFE.      P.  195. 

I  think  that  the  devise  of  the  rents  of  ji,*8 
real  estate  to  B.,  for  her  i^ole  and  separate  use, 
coupled  with  the  declaration  that  "  her  re- 
ceipt (notwithstanding  coverture)  should  be  a 
^ood  discharge,"  wiQ  pass  the  land  itself  to 
her  for  life.  Per  RoheAy  and  Eyre,  Justices. 
Bush  V.  Alien,  M.  1695.  And  it  seems  clear, 
from  the  cases  of  Adameon  v.  Armiia^e,  T. 
1815,  Coop.  Gha.  Ca.  283  ;  £s  parte  Tlay,  1 
Madd.  207;  takdJTafitajfe  v.  Smith,  9  Yes. 
623,  T.  1804,  that  a  bequest  •*  for  her  own 
sole  use  and  benefit,"  "  for  her  own  sole  use," 
and  "  to  her  own  use,  independent  of  her  hus- 
band," or  a  bequest  of  money  "  to  be  at  her 
disposal,"  will  pass  a  eeparate  estate  to  her. 
And  per  Sir  •/.  Leach,  V.  C.,  in  IFiUi  v.  Sayers, 
A  Madd.  4 1 1,  "  A  Court  of  Equity  will  execute 
a  trust  for  the  sole  and  separate  use  of  the 
wife,  when  the  intention  of  the  donor  to  that 
effect  u  unequivocally  declared."  Conse- 
quently, I  think  B.  has  the  full  control  of  all 
the  interest  already  or  hereafter  to  be  paid  to 
her,  in  pursuance  of  the  direction  contamed  in 
the  vnll ;  the  word  direct,  used  in  the  will, 
raising  a  trust  in  her  favor,  which  a  Court  of 
£qui^  would  execute.  H. 


LIABILITT. — ^HIRSn  H0K8S.      P.  ]96. 

1.  In  answer  to  the  above  query,  I  have  to 
state,  that  the  hirer  is  bound  to  take  care ;  but 
he  is  not  liable  for  accident  or  act  of  God  (2 
Id.  Raymond,  '913)  :  and  to  maintiun  an  ac- 
tion for  negligence  against  the  bailee  of  a 
horse,  for  an  mjury  done  to  it  whilst  in  his 
possession,  the  bailor  must  give  some  positive 
endence  of  such  negligence.  Cooper  v.  Bar- 
ton, 3  Camp.  5,  n.  It  cannot  be  any  defence, 
the  nondelivenr  of  a  certificate  or  stamp  office 
ticket,  as  the  nirer  is  liable  to  the  penalty,  as 
well  as  the  licensed  postmaster,  of  20/.,  for 
not  deUvering  such  ticket  at  the  first  toll-bar 
he  shall  pass  through.  W.  H.  H. 


2.  If  it  were  pnrefy  an  accldeal,  and  not 
through  any  lianlt  of  the  horse,  A.  must  be  tha 
sufferer,  and  make  good  the  damage.  It  is  no 
defence  to  say  that  B.  did  not  give  A»  a  oei^ 
tificate  of  hiring  (by  which  I  suppose  is  meant 
a  ticket  for  the  ^otection  of  the  post  horse 
duty),  because,  if  A.  like,  he  may  inform 
agamst  B,,  who  is  liable  to  a  penalty  of  5/.  for 
has  neglect.  P. 


BLIOIBILITT  07  QUAKERS    TO  SIT  SM  PARLI- 
AMENT.     P.  210. 

In  answer  to  the  tjuerv  of  a  "Duiham 
Elector,"  I  have  to  inform  nim,  that  a  Quaker 
can  certunly,  by  the  22  G.  2,  c.  26,  take  his 
seat  in  parliament,  and  his  affirmation  will  be 
as  effective  as  the  oath  of  any  other  person. 
The  same  principle  is  laid  down  in  o  O.  3. 
By  the  8  O.  1.  it  is  provided,  that  a  Quaker 
can  give  evidence  in  aU  Courts  of  Justice, 
where,  as  well  as  in  a(/  other  placet,  his  affirm* 
ation  shall  be  as  binding  as  the  oaUi  of  anodier 
person.  But  it  appears  that  a  Quaker  cannot 
eeroe  on  juries,  although  the  act  of  the  8  G.  1. 
mentions  "  other  places,**  the  wide  signification 
of  which  the  legislature  appeared  to  be  aware 
of,  for  in  the  37  th  section  of  that  act,  there  Is 
a  restrictive  clause,  by  which  it  is  provided, 
that  no  Quaker  shidl,  by  virtue  of  that  act,  be 
Qualified  or  permitted  to  sertfe  on  Juries,  or 
hold  an  oMce  or  place  of  wofit  in  the  Govern* 
ment.^  It  is  therefore  clear,  that  a  Quaker 
can  sit  in  parliament,  and  that  he  can  give 
eridence  in  any  of  the  Courts  of  Judicature } 
but  that  he  is  hot  eligible  to  serve  on  juries, 
and  cannot  hold  any  place  of  profit  in  the 
Government :  the  two  latter  appear  to  be  the 
onl^  disabilities  which,  in  law,  Quakers  are 
subject  to.  J.  S. 

JUDGMENT  CREDITOR.      P.  195. 

*  I  am  of  opinion,  that  the  plomngs,  and  the 
crops  arisin^r  therefrom,  would  be  held  to  be 
liable  to  the  judgment  creditor.  P, 


S.afD  of  9ropertv  snU  Ctftihtpanctos. 

DETISB.     p.  195. 

In  ansiter  to  A.'s  query,  I  would  say,  that 
inasmuch  as  both  C,  and  Z>.  survive  A.  (the 
testator),  they  respectively  take  vested  interests 
in  the  fund  to  be  produced  by  sale  of  the  free- 
hold estate :  and  therefore,  although  €.  dies 
in  the  lifetime  of  B.,  the  pooty  beneficiaUv  in- 
terested for  life,  I  think  C.'b  nusband  wiU  be 
entitled  to  his  deceased  wife's  moiety.  Tlie 
proviso  against  the  debts,  management,  &c.  of 
the  husband,  will  be  of  no  effect,  unless  the 
fund  be  given  to  trustees  for  the  separate  use 
of  the  wife.  P. 

DEVISE. — ^JOINT  TEtfANTS.      P.  211. 

1.  Under  the  gift  in  question,  James,  John, 
and  Jane  would  take  as  tenants  in  common, 
and  not  as  joint  tenants.  W.  G.  C. 

2.  Wherever  a  real  estate  is  devised  to  two 
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or  more  persona,  and  there  are  any  words  in 
the  will  indicating'  an  intention  that  the  devi- 
sees shall  take  several  and  distinct  shares  in  it, 
they  will  be  tenants  in  common.  The  words 
*'  equally  to  be  divided,"  have  always  been 
held  to  create  a  tenancy  in  common,  in  a  will, 
because  they  imply  a  division ;  whereas  be- 
tween joint  tenants  there  is  no  division,  unless 
there  are  other  words  in  the  will  that  expressly 
give  a  ri^ht  of  survivorship.  BHuett  v.  Cran- 
well,  I  ^alk.  226 ;  Prince  v.  Heylin^  1  Atk. 
493,  and  cases  there  cited.  F. 


QUERIES. 


<!uammon  Hafn. 

MARRIED   WOMAN. 

Is  property  settled  to  the  separate  use  of  a 
marned  woman,  liable  to  answer  general  de- 
mands on  her  \  P. 


2i[io  0f  proper  ts  antr  Canbessndng. 

LIMITATION   OF   LANDS. 

Lands  were  limited  to  A*  and  her  children 
liegotten  or  to  he  begotten  by  A.,  her  then 
husband,  and  their  heirs  for  ever.  What  es- 
tate does  A,  take  ?  P. 


HUSRAyD   AND   WIPK. 

A  husband  agrees  to  sell  his  wife's  estate, 
and  dies:  Can  the  wife  enforce  the  contract 
against  the  purchaser  ?  P. 


WILL. — TRUST  ESTATES. 

(7.  D.  made  his  will,  in  which  was  the  fol- 
lowing clause:  ''And  I  give  and  devise  all 
and  singular  other  my  real  and  personal  estate 
and  effects  whatsoever  and  wheresoever,  not 
hereinbefore  disposed  of,  unto  and  to  the  use 
of  my  said  son  Willi  .m,  his  heirs  and  assigns 
for  ever."  C  />.,  at  the  time  of  making  his 
will,  and  at  his  death,  was  trustee  under  a  will 
of  certain  freehold  estates,  in  which  he  had  no 
beneficial  interest.  Will  the  legal  estate  pos- 
'sessed  by  the  testator  in  the  trust  premises  pass 
to  his  son  William  (who  was  his  second  son), 
or  to  his  heir  at  law  ? 

A  Constant  Rbadbr. 


m^^ 


MISCELLANEA. 


TECHNICAL  TERMS. 


The  use  of  peculiar  and  distinguishing  sym- 
bols in  various  professions,  are  among  the 
curiosities  of  science.  Shenstone  observes,  a 
grammariiiu  speaks  of  the  first  and  second 
person;  a  poet,  of  Celia  and  Cor)'don;  a 
mathematician,  of  A,  and  B.\  a  Iaw7er,  of 
Noakes  and  Styles. 


WHAT  CHEATING  IS   LAWf  ITL. 

Cheating,  says  the  Doctor  and  Student,  will 
always  prevail,  in  defiance  of  all  human  Laws ; 
for  it  cannot  be  avoided :  but  so  long  as  con- 
tracts be  suffered,  many  offences  shall  follow 
thereby.  In  buying  and  selling,  the  law  of 
nations  connives  at  some  cuniung  and  over- 
reaching, in  respect  of  price.  By  the  civil 
law,  a  just  price  is  said  to  be  that,  whereby 
neither  the  buyer  nor  seUer  is  injured  above 
one  moiety  of  the  true  and  common  value ; 
and  in  this  case  tU^  person  initu'ed  shall  not 
be  relieved  b^  rescinding  the  sale,  for  he 
must  impute  it  to  his  own  imprudence  and 
indiscretion  — Conveyancer^ g  Guide. 


THE  EDITOR'S  LETTER  BOX. 


"  A  Subscriber,"  who  requires  more  prac- 
tical information,  should  favor  us  by  spedfying 
the  particulars  he  would  suggest ;  and  he  wiU 
recollect  that  our  pages  must  be  in  some  de- 
gree attractive  to  the  general  reader. 

The  suggestion  of  *'  A  Correspondent  at 
Leicester,''  shall  be  adopted  in  the  next  Sup- 
plement. 

"  G.  G."  has  made  some  remarks  on  the 
communication  of  a  recent  correspondent. 
We  think  sufficient  has  been  sidd  on  the  sub- 
ject at  present :  if  it  be  revived,  we  shall  avail 
ourselves  of  G.  G.*s  observations. 

We  thank  "  Fitzherbert "  for  his  explana- 
tion. 

The  utility  of  the  "  Remarkable  Trials '»  is 
questioned  by  a  correspondent.  It  is  true 
they  seldom  contain  any  point  of  law»  hut 
they  describe  the  administration  of  criminal 
justice  in  former  times,  and  we  know  are  in- 
teresting to  our  readers  in  general.  They  arc 
carefully  abridged  from  voluminous  works. 

To  "  Mancuniensis  "  we  beg  to  say,  that  it 
is  our  object  to  accommodate  all  classes  of 
subscribers ;  and  we  shall  attend  to  his  hint  so 
far  as  practiculile. 

We  are  sorry  that  the  packet  of  an  excellent 
Contributor  was  returned,  on  account  of  the 
non-payment  of  the  postage.  We  are  obliged 
to  a(mere  to  the  general  rule  in  that  respect. 

We  shall  most  gladly  promote  the  views  of 
C.  S.,  and  will  make  enquiries. 

A  Correspondent  has  commended  our  pru- 
dence in  restraining  his  zeal.  We  have  various 
means  of  information,  and  shall  not  be  luke- 
warui,  when  occasion  calls;  but  public  opi- 
nion must  accompany  us,  or  we  shall  strive  in 
vain. 

The  Queries  and  Answers  of  "  W'.  G.  C." 
"T.  T.P.;"  "J.W.;"  and  •'  F.,"  wiU  pro- 
bably appear  next  week. 
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HORAT. 


ON  THE  SEPARATION  OF  THE  PO- 
LITICAL FROM  THE  JUDICIAL 
DUTIES  OF  THE  CHANCELLOR- 
SHIP. 

It  will  probably  be  well  remembered  by 
onr  readers,  that  on  tbe  last  day  of  the  last 
eesaon  of  Parliament,  the  Lord  Chancellor 
made  a  general  statement  of  hia  future  plans 
for  Lav  Reform.  In  selecting  that  time 
ht  its  deliyery,  it  was  evidently  his  inten- 
tioiif  that  during  the  vacation  they  should  be 
discussed  by  the  profession.  The  time  has 
now.  azriveda.  when  every  word  of  his  Lord- 
ship's  speech  becomes  important,  as  it  will 
doubtlw  be  acted  on ;  and  we  have  thought 
it  advisable,  therefore,  to  transfer  it  to  our 
Supplement  for  the  present  month.  Since 
its  delivery,  a  Bill  in  pursuance  of  a  portion 
of  it  has  been  printed,  and  circulated  in 
die  profession.  This  we  have  already  laid 
before  our  readers,  and  fiilly  cosuddered  *. 
But  as  yet  the  most  important  part  of  the 
proposed  plan  of  reform  rests  entirely  on  the 
speech;  we  mean,  the  ^separation  of  the  ju- 
dicial from  the  political  functions  of  the 
L>rd  Chancellor. 

In  the  place  of  any  bill  or  scheme  for 
eflFeeting  this  alteration,  we  have  been  fa- 
voured with  reports,  which,  as  usual,  have 
become  magnified  as  they  proceeded  from 
mouth  to  mouth.  One  day  we  were  in- 
formed that  the  Lord  Chancellor  intended 
to  preside  in  the  Ecclesiastical  Courts. 
The  next,  in  the  Privy  CouncU. ;  and  the 
story  in  Westminster  Hall,  at  last,  was. 


«  See  4  L.  0. 343,  36S. 
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that  there  was  to  be  a  general  amalgamation, 
of  all  the  Courts,  and  tiiat  the  Chancellor 
was  to  take  them  all  by  turns,  on  separate 
days  of  the  week.  These  wild  and  witty 
notions  originate  in  the  opnnion  that  some- 
thing will  be  done  as  to  the  separation  of  the 
two  functions  now  possessed  by  the  Lord 
Chancellor — a  very  popular  project:  and 
we  propose,  therefore,  shordy  to  consider 
how  fiar  it  would  be  advisable,  and  if  ad- 
visable, how  it  can  be  effected.  In  coming 
to  a  conclusion  on  the  subject,  we  are  not 
much  assisted  by  the  speech  to  which  we 
allude,  as  the  noble  Lord  did  Httie  more 
than  state  the  present  difficulties,  and  his 
desire  to  remove  them. 

The  anomalous  situation  of  the  office  of 
Lord  Chancellor,  as  at  present  constituted, 
is  obvious.  He  is  a  Judge — the  highest 
Judge — removable  at  the  pleasure  of  the 
Crown.  He  is  a  Judge  necessarily  mixed 
up  in  the  politics  of  tiie  day ;  and  liable, 
and  likely,  to  have  his  judgm^t  biassed  by 
his  party  feeUngs.  At  the  same  time,  it 
seems  equally  dear,  that  in  the  Cabinet 
there  must  be  a  mimster  of  justice ;  a  law- 
yer of  the  highest  eminence;  capable  of 
being  entrusted  with  the  most  important 
secrets  of  the  state  in  all  their  circum- 
stances, and  qualified,  not  only  by  past 
experience,  but  by  continued  legal  duties, 
to  give  the  best  advice  concerning  them.  It 
is  also  as  important  to  the  public  as  to  the 
legal  profession,  that  the  Head  of  the  Law 
should  sit  among  the  rulers  of  the  land ; 
that  he  should  be  clothed  with  supreme 
authority,  and  be  inferior  to  none  but  the 
King;  as  the  respectability  and  character 
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of  the  profession  is  thus  insured,  and  a  re- 
ward is  offered  worthy  the  acceptance  of 
any  subject.  It  seems  also  to  follow,  that 
this  minister  should  be  the  first  law  oflBicer 
of  the  Crown,  imd  should  therefore  be  re- 
munerated more  highly  than  any  other. 
It  would  also  appear  to  be  clear,  that  the 
Chief  Judge  in  Equity  must  also  be  remu- 
nerated as  least  as  highly  as  the  Chief  Jus- 
tice of  the  King's  Bench. 

If  these  principles  be  admitted,  we  should 
then  enquire  why  any  alteration  should  take 
place — if  it  be  impossible  entirely  to  sepa- 
rate the  judicial  from  the  political  duties  of 
the  office — if  it  be  necessary  (and  who  can 
doubt  it  ?)  to  ensure  the  efficiency  of  the 
law  minister,  that  he  should,  more  Or  less, 
continue  in  the  exercise  of  his  legal  duties 
—why  disturb  the  present  arrangement? 
The  answer  is  obvious.  The  present  du- 
ties of  the  Chancellor  are  greatly  too  much 
for  one  man.  They  cannot  all  be  discharged 
efficiently  by  a  single  mind.  Long  expe- 
rience has  proved  this  to  be  impossible. 
Men  of  the  most  extraordinary  talents  and 
the  most  unwearied  industry  have  sunk  un- 
der the  burden.  Moreover,  as  at  present 
constituted,  as  the  offices  of  Chief  Judge  in 
Equity,  and  Speaker  of  the  House  of  Lords, 
are  Held  by  the  same  person ;  the  mis'chiev- 
ous  absurdity  of  an  appeal  from  a  Judge  to 
himself  exists. 

We  think  these  reasons  so  sufficient  to 
support  a  change,  that  we  shall  not  go 
through  the  other  defects  of  the  present 
appellate  jurisdiction  in  the  House  of  Lords, 
as  they  nave  been  repeatedly  pointed  out, 
as  well  by  other  writers  as  by  ourselves. 
As  far  as  it  relates  to  the  Court  of  Chancery, 
it  has  been  strongly  contended  by  Mr. 
Cooper,  that  it  is  an  infringement  of  the 
constitution,  and  an  assumption  of  an  au- 
thority which  belonged  to  the  whole  Par- 
liamentf  of  which  the  Lords  formed  only  a 
part  **.  However  this  may  be,  we  all  know 
the  disrepute  which  attends  that  part  of  the 
present  system  which  enforces  the  attend- 
ance of  two  peers  by  rotation,  to  go  through 
the  farce  of  assisting  the  presiding  Judge ; 
who  lounge  on  the  benches,  read  fiie  news- 
papers, or  fall  fast  asleep. 

These  being,  as  we  conceive,  the  general 
principles  of  the  subject,  let  us  see  what  it 
is  that  is  proposed.  The  plan  of  the  Lord 
Chancellor  appears  to  be  this. — To  create 
a  Chief  Judge  in  Equity,  who  shall  hear  all 
matters  now  heard  by  the  Lord  Chancellor, 
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in  the  Court  of  Chancery ;  and  to  constitBte 
the  Speaker  of  the  House  of  Lords  a  sepa- 
rate office,  who  shall  be  a  Minister  of  the 
Crown,  the  adviser  of  the.  Qrown,  and  who 
shall  hear  appeals  to  the  House  of  Lords. 
His  Lordship  is  also  of  opinion,  that  the  pre- 
sent salary  awarded  to  the  Lord  Chancellor 
would  be  sufficient  for  both  these  Judges* 
The  distribution  of  the  duties  here  proposed, 
we  think  the  proper  one,  if  accompanied, 
as  We  presume  it  will  be,  by  a  division 
of  the  patronage  now  belonging  to  the 
office ;  but  we  confess  we  cannot  see  how 
the  present  salary  of  14,000/.  is  to  remu- 
nerate the  two  first,  or,  at  any  rate,  two  of 
the  first  Judges  of  tJie  country,  unless  there 
be  a  general  reduction  of  judicial  salaries, 
which  perhaps  is  contemplated. 

One  way  suggests  itsdf  to  us,  indeed,  by 
which  the  proper  remuneration  might  be  ob- 
tained without  any  additional  burden  to  the 
country ;  and  we  feel  satisfied  that  no  pre- 
judice on  this  point  can  exist  in  the  inind 
of  the  present  Chancellor.  Let  the  new 
Chief  Judge  in  Equity  again  have  the  sa- 
preme  jurisdiction  in  bankruptcy,  and  thu 
supersede  the  present  Court  of  Review, 
which  has  certainly  not  met  with  general 
approbation.  With  the  addition  that  the 
salaries  of  the  Judges  of  the  Court  of  Re- 
view would  give,  a  proper  ronuneratiaa 
might  be  provided  for  the  Speaker  of  the 
House  of  Lords  and  the  Chief  Judge  in 
Equity. 


THE  PROPERTY  LAWYER. 
No.  XI. 


SHRUBS. 


In  the  eye  of  ihe  law,  a  landlord  hps  the  poi- 
session  of  the  trees  on  the  land  demised,  though 
they  arc  not  excepted  in  the  lease.  7  T.  R. 
13.  2  M.  &  S.  499.  1  Saund.  9S2,  n.  5. 
The  following  case,  however,  decides  that  thii 
rule  does  not  apply  to  shrubs,  even  when  dicy 
are  cut  down  by  a  stranger.  The  fmctB  wcfC 
these: 

The  defendant,  bein^  in  the  occupadon  of 
land  adjoining  a  field,  let  by  the  plaintiff  to 
one  Peter  Wardell  for  a  term  of  years,  re- 
quested Wardell  to  lower  a  fence  between  die 
two  properties.  Some  delay  occurring,  the 
defendant  lopped  the  fence  himself,  but  carried 
the  cuttings  to  Wardell's,  the  pLuhtifPs  tenant, 
who  said  at  the  trial,  Uiat  according  to  the 
custom  of  the  country  he  believed  he  ivas  en* 
I  titled  to  them.    The  hedge  wss  cut  by  the 
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defendant  ia  an  unskilful  manner ;  but  the 
tenant  said  he  thought  it  a  f(ood  jub,  and  that 
the  fence  was  the  better  for  it. 

Jones,  seij.,  obtained  a  rule  nisi  to  set  aside 
the  venlict  and  enter  a  nonsuit,  upon  the  au- 
thority of  the  third  resolution  in  Herlakenden's 
€tse,  4  Co.  62,  "  That  if  trees,  being  timber, 
are  blown  down  by  the  wind,  the  lessor  shaU 
hare  them  (for  they  are  part  of  his  inheritance), 
aid  not  the  tenant  for  bfe,  or  tenant  for  years ; 
but  if  thfiy  be  dotards,  without  any  timber  in 
them,  the  tenant  for  life,  or  tenant  for  years, 
shall  have  them/'  And  Ckannon  v.  Patch,  5 
B.  &  C.  897,  where  a  lessor,  during  the  term, 
hanng  cut  down  some  oak  pollards  growing 
upon  the  demised  premises,  which  were  unfit 
for  tioEiber,  it  was  held,  that  as  a  tenant  for  life 
or  yean  would  have  been  entitled  to  them  if 
they  had  been  blown  down,  and  was  entitled 
to  ue  usufruct  of  them  during  the  term,  the 
lessor  could  not,  by  wrongfully  severing  them, 
acquire  any  right  to  them,  and  consequently 
he  or  his  vendee  could  not  msdntain  trespass 
against  the  tenant  for  taking  them. 

Bmtipas,  seij.,  sh«wed  cause. — In  Ckannon 
V.  Ptttck,  the  lessor  himself  bad  cut  down  the 
poUards,  which  during  the  lessee's  term  he 
had  no  right  to  do.  To  have  allowed  him, 
therefore,  under  such  circumstances,  to  claim 
a  property  in  them,  would  be  to  enable  him 
to  take  acfvantage  of  his  own  wrong :  but  that 
decision  is  not  incompatible  with  the  lessor's 
having  an  immediate  property  in  such  things, 
when  they  are  severed  from  tlie  soil  by  the  act 
4)f  a  stranger:  for  the  resolution  in  Herlaien- 
4fn*i  case  must  be  considered  to  apply  only  to 
the  tenant's  botes.  To  the  extent  ot  what  may 
be  required  for  housebote,  firebote,  and  the  like, 
the  tenant  may  bave  a  property  in  underwoods ; 
bat  as  to  the  residue,  the  property  must  re- 
nuin  in  the  lessor.  It  is  not  pretended  that 
the  cuttings  in  question  were  required  for 
^ei;  and  the  wrongful  act  of  a  stranger 
could  not  vest  in  the  tenant  what,  previously 
to  that  act,  was  clearly  the  property  of  the 
lessor. 

Jones,  in  support  of  this  rule,  relied  on  the 
aathorities  in  Com.  Dig.  Biens.  "  Lessee  for 
hfe  or  years  has  only  a  special  interest  and 
property  in  the  fruit  and  shade  of  timber  trees, 
so  long  as  they  are  annexed  to  land.  4  Co. 
'^)i.  Dy.  90  b.  lRol.181.  Ai^d  therefore, 
if  the  lessee  cuts  down  hedges  qr  trees,  not 
timber,  the  lessee  shall  have  them;  So,  if  do- 
tards, &c.,  which  luive  no' timber  in  them,  are 
thrown  down  by  the  wind,  &c.,  the^essee  shaU 
have  them.  Mo.  812.  So,  if  a  mat;!  cut  down 
timber  trees,  the  lessee  shall  have  trespass,  in 
respect  of  the  loss  of  his  fruit  and  shade, 
though,  the  lessor,  or  any  one  by  his  licence  or 
command,  cut  them.  11  Co.  48  b.  Mo.  7- 
Jon.  376. 

Tindal,  0.  J. — This  case  requires  the  same 
<^etermination  as  if  it  had  been  an  action 
ajTainst  the  tenant;  because  what  the  defendant 
did,  was  adopted  by  the  tenant,  who  carried 
awiiy  the  cuttings,  saying  that  it  was  a  good 
job,  and  that  the  fence  was  the  better  for  it 
ft  is  clear,  that  ui^dcr  such  circumstances^  no 


action  could  lie  for  the  tenant  against  Peacock ; 
and  it  would  be  an  over-refinement  to  say,  that 
because  a  small  portion  more  of  a  fence  has 
been  cut  than  the  tenant  is  entitled  to  cut,  the 
landlord  has  a  right  to  claim  it.  Here  indeed 
the  complaint  was  rather  as  to  the  mode  thali 
the  amount  of  the  cutting ;  but  the  question 
now  is,  whether  the  property  in  the  cuttings 
belonged  to  the  landlord.  Now  according  to 
the  old  authorities,  the  general  property  in 
trees  is  in  the  landlord,  and  the  general  pro- 
perty in  bushes  is  in  the  tenant,  although  if  he 
exceeds  his  rig^t,  as  by  grubbing  up  or  de- 
stroying fences,  he  may  be  liable  to  an  action 
of  waste.  We  should  be  introducing  a  dis- 
tinction, never  drawn  before,  if  we  were  to 
decide,  that  when  a  tenant  cuts  rather  more 
than  he  ought,  the  property  in  bushes,  so  cut, 
passes  to  the  landlord.  The  rule  for  entering 
a  nonsuit,  therefore,  must  be  made  absolute. 

Gaselee,  J. — ^In  Dow/flas  v.  Kendal,  (Cro. 
Jac.  256),  it  was  laid  down,  that  **  the  lord  may 
not  cut  down  any  thorns,  nor  licence  any  other 
to  cut  them  down;  for  the  defendant  pre- 
scribeth  to  have  all  the  thorns  growing  upon 
the  place ;  and  that  the  prescription  excluded 
the  lord  from  taking  any  thorns  there :  but  if 
he  had  claimed  common  of  estovers  only,  then 
if  the  lord  had  first  cut  down  the  thorns,  the 
commoner  might  not  take  them ;  and  if  lie 
had  cut  down  all  the  thorns,  the  commoner 
might  have  had  an  assise."  The  tenant  has 
the  general  property  in  the  cuttings  of  a  hedge, 
whoever  cuts  it.  If  by  his  permission  a  stran- 
ger cuts  improperly,  so  as  to  damage  the  fence, 
that  may  give  the  landlord  a  ground  of  action 
on  the  case ;  but  the  property  in  the  cuttings 
ia  in  the  tenant. 

Betriman  v.  Peacock,  9  Bing.  384. 


REMARKABLE  TRIALS. 
No.  XXII. 


CASE    OV   H.   d'ANGLADB   FOR  SUPPOSED 
THEFT.      1687. 

The  Count  of  Montgomery  rented  part  of  an 
hotel  in  the  Rue  Royale,  at  Paris.  The  ground 
floor  and  first  floor  were  occupied  by  him ;  the 
second  and  third  by  the  Sieur  d'Anglade.  The 
Count  and  Countess  lived  on  a  footing  of 
neighbourly  civilitywith  Monsieur  and  Madame 
d'Anglade,  and  without  being  very  intimate, 
were  always  on  friendly  terms.  Some  time  in 
September,  1697,  the  Coubt  and  Countess 
proposed  passing  a  few  days  at  Villebousin, 
one  of  their  country  houses :  they  informed 
Monsieur  and  Madame  d'Anglade  of  their 
design,  and  invited  them  to  be  of  the  party. 
They  accepted  it ;  but  the  evening  before  they 
were  to  go,  they  for  some  reason  or  other 
begged  leave  to  decline  the  honour,  and  the 
Count  and  Coimtess  set  out  without  them, 
leaving  in  their  lodgings  one  of  the  Countc«t>'a 
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women,  four  girls,  whom  she  employed  to 
work  for  her  in  embroidery,  and  a  boy  who 
was  kept  to  help  the  footmen.  They  took  with 
them  tne  priest.  Francis  Gagnard,  who  was 
their  almoner,  and  all  their  other  servants. 

The  Count  pretended  that  a  strange  presen- 
timent of  impending  evil  hung  over  him,  and 
determined  him  to  return  to  Paris  a  day  sooner 
than  he  intended.  Certain  it  is,  that  instead 
of  staying  till  Thursday,  as  they  proposed,  they 
returned  on  Wednesday  evening.  On  their 
coming  to  tlieir  hotel  a  few  moments  before 
their  servants  (who  followed  them  on  horse- 
back), they  observed  that  the  door  of  a  room 
on  the  ground-floor,  where  their  men-servants 
slept,  was  a-jar,  though  the  almoner,  who  had 
always  kept  the  key,  had  double-locked  it  when 
he  went  away.  Mqnsieur  d'Anglade,  who  was 
out  when  they  came  home,  returned  to  his 
lodgings  about  eleven  o'clock,  bringing  with 
.  him  two  friends,  with  whom  he  had  supped  at 
the  President  Roberts's.  On  entering,  he  was 
told  that  the  Count  and  Countess  were  return- 
ed, at  whiah^  it  is  said,  he  appeared  much  sur- 
piised.  However,  he  went  into  the  apartment 
where  they  were,  to  pay  his  compliments. 
They  desired  him  to  sit  down,  and  sent  to  beg 
Maaame  d'Anglade  would  join  them ;  she  did 
80,  and  they  passed  some  time  in  conversation ; 
.  after  which  they  parted.  The  next  morning, 
the  Count  de  Montgomery  discovered  that  the 
lock  of  his  strong  hox  had  been  opened  by  a 
false  key,  from  whence  had  been  taken  thirteen 
small  sacks,  each  contuninff  a  thousand  livres 
in  silver  ^  deven  thousand  five  hundred  livres 
in  gold,  besides  double  pistoles ;  and  an  hun- 
dred louis  d'ors,  of  a  new  coinage,  calbd  au 
cordon  ;  together  with  a  pearl  necklace,  worth 
four  tlrousand  livres. 

The  Count,  as  soon  as  he  made  this  disco* 
•  very,  went  to  the  Police  and  preferred  his 
complaint,  describing  the  sums  taken  from 
him,  and  ^e  specie  in  which  those  sums  were. 
The  Lieutenant  of  the  Police  went  directly  to 
the  hotel,  where,  from  circumstances,  it  clearly 
appeared  that  the  robberv  must  have  been 
committed  by  some  one  wno  belonged  to  the 
house.  Monsieur  and  Madame  d'Anglade 
earnestly  desired  to  have  their  apartments  and 
their  servants  examined ;  and  from  some  ob» 
.  servations  he  then  nuidei  or  some  prejudice  he 
had  before  entertained  igunst  Monsieur  and 
Madame  d'Anglade^  thd  Lieutenant  of  the 
Police  seems  to  have  conceived  the  most  dis- 
advantageous opinion  of  them,  and  to  have 
been  so  far  prepossessed  with  an  idea  of  their 
guilt,  that  he  did  not  sufficiently  investigate 
the  conduct  of  others.  In  pursuance,  however, 
of  their  desire  to  have  their  rooms  searched, 
he  followed  them  thither,  and  looked  narrowly 
into  their  drawers,  closets,  and  boxes ;  unmade 
the  beds,  and  searched  the  mattresses  and  the 
straw  paliasses.  On  the  floor  they  themselves 
inhabited,  nothing  was  foimd :  he  then  pro- 
posed ascending  into  the  attic  story,  to  which 
Monsieur  d'Anglade  readily  assented.  Ma- 
dame d'Anglade  excused  herself  from  attend- 
ing, caying  she  was  ill  and  weak ;  however. 


her  husband  went  up  with  the  oiBeer  of  justiee, 
and  all  was  readily  submitted  to  his  inspection. 
In  looking  into  an  old  trunk,  filled  with  clothes, 
remnants,  and  parchments,  he  found  a  rouleau 
of  seventy  louis  d'ors  au  cordon,  wn^t  in  a 
printed  paper;  which  printed  paper  was  a 
genealogical  table,  which  the  Clount  said  was 
his.  This  seems  to  have  been  the  eircnmstanee 
which  so  far  confirmed  the  before  groundless 
and^  slight  suspicions  of  the  Lieuteniint  of  dK 
Police,  that  it  occasioned  the  ruin  of  these 
unfortunate  people. 

^  The  Count  insisted  the  moner  belonged  to 
him.    The  Lieutenant  of  the  Police  accord- 
ingly seized  this  rouleau  of  seventy  loula  d'ors. 
He  bade  Monsieur  d'Anglade  count  them; 
terrified  at  the  imputation  of  guilt,  and  of  the 
fatal  consequence  which  in  France  often  fol- 
lows the  imputation  only,  his  hand  trembled  as 
he  counted  the  money ;  he  was  sensible  of  it, 
and  said,  "  I  tremble.''      This  emotion,  so 
natural  even  to  innocence,  appeared,  in  the 
eyes  of  the  Count  and  Lieutenant,  a  corrobo- 
ration of  his  guilt.    After  this  examinatioB, 
they  descended  to  the  ground  floor,  where  the 
almoner,  the  page,  andvalet-de-chanibre  were 
accustomed  to  sleep  together,  id  a  sniall  room* 
Madame  d'Anglade  desired  the  officer  of  the 
Police  to  remark,  that  the  door  of  tins  apart- 
ment had  been  left  open,  and  that  the  indet- 
de-chambre  probably  knew  why,    of  whom 
therefore  enquiry  should  be  maae.    Nothiog 
was  more  natural  than  this  observation,  yet  to 
minds  already  prepossessed  with  an  opinion  of 
the  guilt  of  Anglade  and  his  wife,  this  remark 
seemed  to  confirm  it ;  when  in  a  comer  of  this 
room,  where  the  wall  formed  a  little  recess, 
five  of  the  sacks  were  discovered  which  the 
Count  had  lost,  in  each  of  which  was  a  thou- 
sand livres ;  and  a  sixth,  from  which  upwards 
of  two  hundred  had  been  taken.  -  After  this, 
no  farther  enquiry  was  made,  nor  any  of  die 
servants  examined.     The  guilt  of  Monuenr 
and  Madame  d'An^de  was  ascertained,  ia 
the  opinion  of  the  iLieutenant  of  the  Police 
and  tne  Count  de  Montgomery  i  and  on  no 
stronger  grounds  than  Sie  circumstance  of 
finding  the  seventy  louis  d'ors,  the  emotioa 
shewn  by  d'Anglaae  while  he  counted  than, 
and  the  remark  made  by  his  wife,  were  theM 
unfortunate  people  committed  to  prison.  Their 
efiects  were  seized.    Monsieur  a*Ang]ade  was 
thrown  into  a  dungeon  in  the  OhAtelet ;  and 
his  wife,  and  her  little  girl,  about  four  years 
old,  were  sent  to  fort  rEveoue  i  while  the 
strictest  orders  were  given  that  no    peRoa 
whatever  should  be  admitted  to  speak  to  them. 
The  prosecution  now  commenced,  and  the 
Lieutenant  of  the  Police,  who  had  committed 
the  unhappy  man,  was  to  be  his  judge.    D'An- 
glade appealed,  and  attempted  to  institute  a 
suit  against  him,  and  m^ke  him  a  party,  in 
order  to  prevent  his  bdng  competent  to  give 
judgment ;  but  tlus  attempt  flailed,  and  served 
onbf  to  add  personal  animosity  to  the  prejudice 
which  the  officer  had  before  takein  against  An- 
glade.   Witnesses  were  examined ;  but  so  &r 
from  their  being  heard -witii  impartiality,  tibeir 
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CTidence  was  twisted  to  the  Dorposes  of  those 
who  desired  to  prove  guilty  tne  man  they  were 
determined  to  believe  so. 

The  proofs  against  d'An^lade  were  still  in- 
sufficient ;  therefore  it  was  determined  to  have 
him  put  to  the  tortures,  in  hopes  of  bringing  him 
to  confess  the  crime.  D'Anglade  app^ed, 
but  the  Parliament  confirmed  the  oraer,  and 
the  poor  man  underwent  the  question  ordinary 
and  cKtraordinarv ;  when,  notwithstanding  his 
acute  sufferings,  he  continued  firmly  to  protest 
his  innocence,  tUl,  covered  with  wounds,  his 
body  dislocated,  and  his  mind  enduring  yet 
more  than  his  frame,  he  was  carried  back  to 
his  dungeon.  Disgrace  and  ruin  overwhelmed 
him ;  his  fortune  and  effects  were  sold  for  less 
than  a  tenth  of  their  value  i  and  thouch  the 
evidence  against  him  was  extremelyde&ctive, 
sentence  was  given  to  this  effect : — ^That  d'An- 
glade  should  be  condemned  to  serve  in  the 
nllies  for  nine  years ;  that  his  wife  should, 
for  the  like  cerm,  be  banished  from  Paris,  and 
its  jurisdiction;  that  they  should  pay  three 
thousand  livres  reparation  to  the  Uount  de 
Montgomery,  as  damages^  and  make  restitution 
of  twenty-five  thousand  six  hundred  and  se- 
venty-three livres,  and  either  return  the  pearl 
necklaee,  or  pay  four  thousand  livres  more. 
From  this  sum  the  five  thousand  seven  hundred 
and  eighty  livres,  found  in  the  sacks  in  the 
servants'  room,  were  to  be  deducted,  together 
with  the  seven^r  louis  d'ors  found  in  the  box, 
of  which  the  officer  of  justice  had  taken  pos- 
session, and  idso  a  double  Spanish  pistole,  and 
seventeen  louis  d'ors  found  on  the  person  of 
Anj^lade,  wMch  was  his  own  money. 

M.  d'Anglade  was  removed,  according  to  his 
sentence;  and  after  undergoing  the  severest 
hardships,  died  in  the  course  of  a  few  months. 
Some  weeks  after  his  death,  several  persons 
who  had  known  him,  received  anonymous  let- 
ters :  the  letters  signified,  that  the  person  who 
wrote  them  was  on  the  point  of  hidmg  himself 
in  a  convent  for  the  rest  of  his  life ;  but  be- 
fore he  did  so,  his  conscience  obliged  him  to 
inform  whom  it  might  concern,  that  the  Sieur 
d'Anglade  was  innocent  of  the  robbery  com- 
mittd  in  the  apartments  of  the  Count  de 
Montgomery ;  tmit  the  perpetrators  were  one 
Vincent  Belestre,  the  son  or  a  tanner  of  Mans, 
and  a  priest  named  Gagnard,  a  native  also  of 
Mans,  who  had  been  the  Count's  almoner. 
The  letteiB  added,  that  a  woman  of  the  name 
of  De  la  Comble  could  give  light  into  the 
whole  affidr.  One  of  these  letters  was  sent  to 
^  Countess  de  Montgomery,  who,  however, 
had  not  generosity  enough  to  shew  it ;  but  the 
Sienr  Loysillon,  and  some  others  who  had  re- 
ceived at  the  same  time  the  same  kind  of  let- 
ters, determined  to  enquire  into  the  affw; 
while  the  friends  of  the  Count  de  Montgomery, 
who  began  to  apprehend  that  he  would  be  dis- 
^p^eeamy  situated,  if  his  prosecution  of  d'An- 
glade should  be  found  unjust,  pretended  to 
discover  that  these  letters  were  dictated  by 
Madame  d'Anglade;  who  hoped  by  this  ar- 
tifice to  deliver  her  husband's  memory  from 
the  o<finm  which  rested  on  it,  and  herself  and 
her  child  from  the  dungeon  in  which  they  were 


still  confined.  An  enquiry  was  set  on  foot 
after  Belestre  and  Oagnard,  who  had  some 
time  before  quitted  the  Count's  service.  It 
was  found  that  Belestre  was  a  consummate 
viUain,  who  had  in  the  early  part  of  his  life 
been  engaged  in  an  assassination,  for  which  he 
was  obliged  to  fly  from  his  native  place ;  that 
he  had  been  a  soldier,  had  killed  his  Serjeant 
in  a  quarrel,  and  deserted ;  then  returning  to 
his  own  country,  had  been  a  wandering  vwu 
bond,  goin^  by  different  names,  and  practismg 
every  species  of  roguery ;  that  he  had  some- 
times been  a  beggar,  and  sometimes  a  bully, 
about  the  streets  of  Paris,  but  always  much 
acquiunted  and  connected  with  Gagnard,  hia 
countryman;  and  that  suddenly,  from  the 
lowest  indigence,  he  had  appeared  to  be  in  af- 
fluence ;  had  bought  himself  rich  clothes,  had 
shewn  various  sums  of  money,  and  had  pur- 
chased an  estate  near  Mans,  for  which  he  had 
paid  between  nine  and  ten  thousand  livres. 

Gagnard,  who  was  the  son  of  the  gaoler  of 
Mans,  had  come  to  Paris  without  either  clothes 
or  money,  and  had  subsisted  on  charity,  or  by 
saying  masses  at  St.  Esprit,  by  which  he  hardly 
gained  enough  to  keep  him  alive,  when  the 
Count  de  Montgomery  took  him.  It  was  im- 
possible what  he  got  in  his  service,  as  wages, 
could  enrich  him  :  yet,  immediately  after  quit- 
ting it,  he  was  seen  clothed  neatly  in  his  cle- 
rical habit ;  his  expenses  for  his  entertainments 
were  excessive ;  he  had  plenty  of  money  in  his 
pocket;  and  had  taken  a  woman  out  of  the 
street,  whom  he  had  established  in  handsome 
lod^rings,  and  clothed  with  the  greatest  pro- 
fusion of  finery. 

These  observations  alone,  had  they  been 
made  in  time,  were  sufficient  to  hare  opened 
the  way  to  a  diiscovery,  which  might  have  saved 
the  life  and  redeemed  the  honour  of  the  un*> 
fortunate  d'Anglade.  Late  as  it  was,  justice 
was  now  ready  to  overtake  them.  GaA^ard, 
being  in  a  tavern  in  the  street  St.  An<&^  des 
Arcs,  was  present  at  a  quarrel  wherein  a  man 
was  killed;  he  was  sent  to  prison,  vrith  the 
rest  of  the  people  in  the  house ;  and  about  the 
same  time,  a  man  who  had  been  robbed  and 
cheated  by  Belestre,  near  three  years  before, 
met  him,  watched  him  to  his  lod^ngs,  and 
put  him  into  the  hands  of  the  Marechauss^. 
These  two  wretches  being  thus  in  the  hands  of 
justice,  for  other  crimes,  underwent  aa  exa- 
mination relative  to  the  robberv  of  the  Count 
de  Montgomery :  they  betrayed  themselves  by 
inconsistent  answers.  Their  accomplices  were 
apprehended;  and  the  whole  afiair  now  ap- 
peared so  clear,  that  it  was  only  astonbhing 
how  the  criminals  could  ever  have  been  mis- 
taken. The  guardians  of  Constantia  Guille- 
mont,  the  daughter  of  d'Anglade,  now  desired 
to  be  admitted  parties  in  the  suit,  on  behalf  of 
their  ward;  that  the  guilt  of  Belestre  and 
Gagnard  might  be  proved,  and  the  memory  of 
Monsieur  d'Anglade,  and  the  character  of  his 
widow,  justified ;  as  well  as  that  she  mi^ 
fixing  the  guilt  on  those  who  were 
pable,  obtsun  restitution  of  her  father's 
and  amends  from  the  Count  de  Montgomery. 
She  became,  through  her  guacdiaii»  proi 
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trix  o£  the  two  viUaina ;  Xhe  principal  witness 
a^fainst  whom  was  a  mun  called  the  Abb^  de 
Fontpierre,  who  had  belonged  to  the  associa- 
tion of  thieves,  of  which  Belestre  was  a  mem- 
ber. This  man  sai(f  that  he  had  written  the 
anonymous  letters  which  led  to  the  discovery ; 
for  that,  after  the  death  of  d'An^lade,  his  con- 
science reproached  him  with  bem^  privy  to  so 
enormous  a  crime.  He  swore  that  Belestre 
had  obtained  from  Gagnard  the  impressions  of 
the  Count's  keys  in  %vax,  by  which  means  he 
had  others  made  that'  opened  the  locks.  He 
said,  that  soon  after  the  condemnation  o^ 
d'Anglade  to  the  gallies,  he  was  in  a  room  ad- 
joining to  one  where  Belestre  and  Gagnard 
were  drinking  and  feasting  $  that  he  heard  the 
former  say  to  the  latter,  "  Come,  my  friend, 
'  let  us  drink  and  enjoy  ourselves,  while  this  fine 
fellow,  this  Monsieur  d'Anglade,  is  at  the  gal- 
lies.V  To  which  Gagnard  replied,  with  a  sigh, 
"Poor  man,  I  cannot  help  being  sorry  for 
bim ;  he  was  a  good  kind  of  man,  ana  was 
always  very  civil  and  obliging  to  me."  Beles- 
tre then  exclaimed  with  a  laugh,  "  Sorry ! 
what,  sorry  for  a  man  who  has  secured  us  from 
suspicion,'  and  made  our  fortune."  Much 
other  discourse  of  the  same  kind  he  repeated. 
And  De  la  Corable  deposed,  that  Belestre  had 
shewn  her  great  sums  of  money,  and  a  beauti- 
ful pearl  necklace  ;  and  when  she  asked  him 
where  he  got  all  this  ?  he  answered,  that  he 
had  won  it  at  play.  These,  and  many  other 
circumstances  related  by  this  woman,  con- 
firmed his  guilt  beyond  a  doubt.  In  his  pocket 
was  found  a  Gazette  of  Holland,  in  which  he 
had  (it  was  supposed)  caused  it  to  be  inserted 
that  the  men  who  had  been  guilty  of  the  rob- 
bery for  which  the  Sieur  d'Anglade  had  been 
condemned,  were  executed  for  some  other 
crime  at  Orleans ;  hoping,  by  this  means,  to 
stop  any  farther  inquiry.  A  letter  was  also 
found  on  him  from  Gagnard,  which  advised 
iiim  of  the  rumours  that  were  spread  from  the 
anonymous  letters,  and  desiring  him  to  find 
some  means  to  quiet  or  get  rid  of  the  A\>h6 
Fontpierre. 

The  proof  of  the  criminality  of  these  two 
men  bemg  fully  established,  they  were  con- 
demned to  death;  and  being  previously  made 
to  undergo  the  question  ordinary  and  extra- 
ordinary, they  confessed,  Gagnard  upon  the 
rack,  and  Belestre  at  the  place  of  execution, 
that  they  had  committed  the  robbery.  Gag- 
nard declared,  that  if  the  Lieutenant  of  the 
Police  had  pressed  him  with  questions  the  day 
that  d'Anglade  and  his  wife  were  taken  up,  he 
was  in  such  confusion,  he  should  have  con- 
fessed all. 

The&e  men  having  suffered  the  punishment 
of  their  crime,  Constantia  Guillemont  d'An- 
glade continued  to  prosecute  the  suit  against 
the  Count  de  Montgomery,  for  the  unjust  ac- 
cusation he  had  made ;  who  endeavoured,  by 
the  chicane  which  his  fortune  gave  him  the 
power  to  command,  to  evade  the  restitution  : 
at  length,  after  a  very  long  process,  the  Court 
.decided,  that  the  Count  de  Montgomery  should 
restore  to  the  widow  and  daughter  of  d'An- 
glade, the  sum  which  their  cOccts,  and  all  the 


property  that  was  seized,  had  produced ;  thit 
he  should  farther  pay  them  a  certain  sum,  as 
amends  for  the  damages  and  injuries  they  had 
sustained,  and  that  their  condemnation  snould 
be  erased,  and  their  honours  restored. 


PRIVILEGES  AND  RULES  OF 
PARLIAMENT. 


To  the  Editor  of  ike  Legal  Observer, 

Sir, 

Permit  me  to  offer  for  your  aeceptaace  a 
few  notes,  taken  on  the  perusal  of  a  work  of 
high  authority,  on  the  Priyileges  and  Rules  of 
Parliament,  during  a  period  of  Idsure  from  my 
ordinary  occupation,  forced  upon  me  by  illness. 
A  new  House  of  Commons,  chosen  under  aa 
untried  system,  and  containing  in  its  body 
members,  to  whose  course  of  i>roceeding  in- 
dividually we  roust  look  with  interest,  hmg 
about  to  meet,  I  flatter  myself  these  notes  will 
prove  generally  not  unamusing. 

One  of  the  m  embers  has  shewn  some  dissatis- 
faction at  the  reported  arrangement  that  the 
Speaker  of  the  last  House  shall  be  the  new 
Speaker.  If  that  honourable  member  has  an 
eye  to  the  Chur,  I  beg  to  apprize  him  it  will 
be  necessary  he  should  be  present  in  the  House 
when  he  is  nominated.  Furthermore,  '^  It  has 
been  usual  for  persons,  when  proposed  to  be 
Speakers,  to  decUne  that  office,  from  a  sense 
of  their  own  insufficiency,  and,  even  on  the 
steps  of  the  chair,  to  b^  of  the  House  to  ex- 
cuse them :"  and  again,  when  presented  to  the 
King  for  his  approbation,  "  to  implore  his  Ma- 
jesty to  command  liis  Commons  to  do,  what 
they  can  very  easily  perform,  to  make  choice 
of  another  person,  more  proper  for  them  to 
present  6n  such  an  occasion.'' 

It  behoves  all  to  pay  due  attention  to  that 
important  symbol,  the  mace.  When  the  mace 
lies  tfpon  the  table,  it  is  a  House ;  when  unJer, 
it  is  a  Committee.  When  the  mace  is  out  of 
the  House,  no  business  can  be  done.  When 
/rom  the  table,  and  upon  the  Serjeant's  should- 
er at  the  bar,  the  Speaker  alone  manages,  and 
no  motion  can  be  made.  But  if  a  witness  be 
at  the  bar,  and  the  mace  upon  the  table,  then 
any  member  may  propose  any  question  to  die 
Speaker  to  ask  a  witness.  No  delinquent  is  to 
be  brought  in  but  by  the  Serjeant  with  the 
mace. 

As  to  places  in  the  House.  If  a  member 
leaves  a  glove,  or  any  other  token,  in  the 
place,  he  makes  the  place  his ;  but  then  he 
must  be  there  at  prayers,  otherwise  he  loses 
his  right.  My  author  observes :  "  There  nev» 
has  been  any  determination  of  the  House  upon 
this  'important  Question  ;*  but  I  rather  behcve 
the  latter  to  be  the  true  doctrine,  and  to  have 
been  the  opinion  of  the  oldest  members  as  to 
practice  :*'  and  he  adds,  in  a  note,  *'  The  men- 
tioning any  thing  upon  this  subject  must  ap- 
pear very  ridiculous  to  those  who  have  not 
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been  witnesses  to  many  iind  very  serious  (Re- 
bates upon  it.*'  Meipbers  lose  their  right  to 
their  places  by  attending  the  Speaker  to  the 
House  of  Loras,  when  sent  for  oy  a  message 
from  the  King.  The  right  is  also  lost  on  a 
diTision*  which  often  makes  it  material  which 
ride  are  to  go  out,  in  questions  otherwise  in- 
different. On  the  openioff  of  a  parliament, 
the  four  membess  for  London  claim,  and  ge- 
nerally exercise,  the  right  of  sitting  on  the 
lower  bench,  at  the  right  hand  of  the  speaker. 
This  bench,  by  courtesy,  and  not  of  right,  is 
generally  left  for  members  in  office.  Mr.  Pul- 
teney,  however,  when  in  the  height  of  oppo- 
sition, always  sat  on  the  Treasury  bench.  Of 
right,  no  member  cap  claim  any  other  seat 
tl^  that  which  he  has  taken  at  prayers,  or 
finds  vacant  on '  his  coming  into  the  House 
afterwards. 

The  steps  in  the  gangways  are  not  seats.  In 
a  discussion  on  this  subject,  one  of  the  mem- 
bers svllogised  thus :  *'  A  man  ought  not  to  be 
disquieted  in  his  seat:  A  man  may  be  dis- 
turbed in  this  passage ; — therefore  'tis  no  seat." 

As  to  which  side  is  to  go  out  on  a  division, 
my  author  instances  very  many  cases.  As  a 
nue,  it  may,  I  believe,  be  stated,  that  the  sup- 
portere  of,  or  abiders  by,  a  measure  already 
fixed,  remain  in  ;  while  the  opposers  of  it,  or 
the  supporters  of  a  newly  proposed  measure, 
go  out :  and,  as  before  remarked,  those  who, 
on  a  division,  go  out,  lose  their  places. 

When  a  member  is  elected  on  a  writ  issued 
after  a  general  election,  such  member  must 
Cm  order  that  he  may  be  known  to  the  House) 
be  mtroduced  by  two  other  members,  and  is 
brought  up  to  the  bar,  making  three  obeisances 
fo  the  Chair,  But  such  members  as  are  elected 
at  a  general  election  are  not  introduced.  It 
may  be  some  comfort  to  an  honorable  mem- 
ber, whom  I  have  in  my  mind's  eye,  to  know 
this. 

On  the  reception  of  peers  and  judges,  the 
Speaker  informs  the  peer,  ''that  there  is  a 
chair  for  his  lordship  to  repose  himself  in." 
The  judge  he  informs,  "  that  there  is  a  chair 
for  Mm  to  repose  himself  upon."  That  is, 
the  latter  is  to  rest  with  his  hand  on  the  back 
of  it ;  and  if  several  judges  are  introduced  at 
the  same  time,  there  is  but  one  chair  for  them 
aU. 

In  a  House  a  member  may  speak  but  once 
to  a  question,  unless  on  new  matter  $  in  aco;/i- 
tiutiee  as  often  as  he  pleases. 

In  1604,  the  House  appears  to  have  made 
rales  agidnst  '*  tedious"  speeches,  and  "  long" 
speeches ;  but  that  is  a  great  while  since. 

A  member  speaking  from  the  lower  seat 
must  have  one  foot  on  the  floor. 

An  indiridual  sitting  in  the  House,  without 
harmg  taken  the  oaths,  shall  be  accounted  as  a 
man  not  elected  or  returned.  And,  in  such  a 
case,  a  new  writ  was  actually  sent  forth,  as  of 
course,  and  not  by  order. 

I  beg  to  assure  the  honorable  member  for 

7" ,  (let  any  new  member,  whose  ambi- 

^n  runs  high;  fill  up  the  blank)  that  he  may 
ufely  accept  of  an  embassy  to  the  Russian,  or 
any  other  Court,  without  fear  of  losing  his 
leat. 


I  apprehend,  that  even  a  madman,  unless  his 
disease  were  incurable,  would  not  be  dischargt^d 
when  once  chosen. 

The  same  bill,  or  question,  is  not  to  be  twice 
offered  in  the  same  session.  In  one  case,  how* 
ever,  a  duty  upon  leather  having  been  proposed 
and  rejected,  the  same  duty  was  again  pro- 
posed, with  this  variation,  that  shins  and  tanned 
hiftes  should  be  charged.  The  measure  hero 
spoken  of,  to  recover  the  loss  of  the  former 
question,  Mr.  Onslow  characterized  as  mean, 
unparliamentary,  and  dangerous. 

We  observe  in  the  newspaper  reports  of 
speeches   in   parliament,  little    parenthetical 
notes,  such  as  *^  hear,  hear ;"  **  cries  of  ques- 
tion ;"    "  laughter ;"    "  renewed  laughter ;" 
"  peals  of  laughter ;"  "  roars  of  laughter ;" 
"  coughing ;"  occ.  &c.  &c.    An  entry  on  the 
joumsus  runs  thus :    "  On  the  23d  of  Januarj^ 
1693,  to  the  end  that  all  the  debates  in  thi» 
House  should  be  grave  and  orderly,  as  be- 
comes so  great  an  assembly,  and  that  all  inter- 
ruptions should  ))e  prevented ;  Be  it  ordered 
and  declared.  That  no  member  of  this  House 
do  presume  to  make  any  noise  or  disturbauce 
whilst  any  member  shall  be  orderly  debating,, 
or  whilst  any  bill,  order,  or  other  matter,  sh^I 
be  in  reading  or  openmg  :  and  in  case  of  such 
noise  or  disturbance,  that  Mr.  Speaker  do  call 
upon  the  member  'by. name'  making  such 
disturbance  ;  and  that  every  such  person  shall 
incur  the  displeasure    ana    censure    of   the 
House."     My  author  says,  **  I  remember  a 
story  of  Mr.  Onslow,  which  those  who  ridiculed 
his  strict  obser\'ance  of  forms,  were  fond  of 
telling :  that,  as  he  often,  upon  a  member's 
not  attending  to  him,  but  persisting  in  any 
disorder,  threatened  to  name  him  :  *  Sir,  Sir, 
I  must  name  you!'    On  being  asked  what 
would  be  the  consequence  of  putting  that 
threat  into  execution,  and  naming  a  member, 
he  answered,  '  The  Lord  in  Heaven  knows  :' 
from  whence  they  collected,  that  it  was  nothing 
but  a  threatening  expression  of  his  own,  that 
would  have  no  consequence  at  all.    He  might 
have  referred  them  to  the  journal  of  the  5th 
of  May,  1641,  or  the  22d  of  January,  161)3, 
where  they  would   have    found,  that  if  the 
Speaker  is  compelled  to  name  a  member,  such 
member  would  thereby  incur  the  displeasure 
and  censure  of  the  House." 

The  following  quaint  passage  appears  in  the 
Parliamentary  History  of  1601  :  "  Serjeant 
Heale  speaking,  said,  '  The  Queen  hath  as 
much  right  to  all  our  lands  and  goods,  as  to 
the  revenue  of  her  crown.'  At  which  all  tl)e 
members  hemmed,  and  laughed,  and  talked. 
'  Well  (quoth  Serjeant  Heale),  all  your  hem- 
ming shall  not  put  me  out  of  countenance.' 
So  Mr.  Speaker  stood  up  and  said,  *  It  is  a 
^reat  disorder  that  this  should  be  used ;  for  it 
is  the  ancient  use  of  every  man  to  be  silent 
when  any  one  speaketh ;  and  he  that  is  speak- 
ing should  be  suffered  to  deliver  his  mind 
without  interruption.'  So  the  Serjeant  pro- 
ceeded ;  and  when  he  had  spoken  a  little 
while,  the  House  hemmed  again,  and  so  he  sat 
down." 
Honorable  members  must  mind  what  they 
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are  about  when  a  division  is  going  forward, 
otherwise  they  may  be  made  to  vote  with  the 
Tery  side  to  which  they  intended  to  be  ad- 
yerse.  In  1 780,  a  memoer,  who  had  proposed 
to  go  forth,  had,  during  the  division,  staid  in 
the  passage  from  the  gallery  into  the  House, 
behind  the  clock,  and  had  not,  during  the 
telling,  appeared  either  in  the  body  of  the 
House  or  in  the  gallery;  but  being  discovered 
before  the  doors  were  opened,  he  was  brought 
tip  by  the  tellers  to  the  table,  and  was  told 
"in."  But  if  a  member  is  in  Solomon's  porch, 
or  in  the  Speaker's  room,  and  did  not  hear  the 
question  put,  Jie  must,  if  any  member  insists 
on  it,  be  told ;  but  then  he  may  be  told  "  out," 
or  **  in,"  as  he  elects.    . 

These  deanings  I  offer,  Mr.  Editor,  should 
you  lack  better  matter,  for  a  spare  column.  If 
you  adopt  them,  I  may  perhaps  find  more, 
which  shall  be  at  your  service.  I  cannot  con- 
clude, for  the  present,  in  a  better  manner  than 
by  transcribing,  almost  verlmtim,  a  passage 
from  myauthor,  Mr.  Hatsell.  He  writes  m 
1786. 

"  It  is  yenr  much  to  be  wished,  that  the 
rules,  which  nave  been  from  time  to  time  laid 
down  by  the  House,  for  the  preservation  of  de- 
cency and  order  in  the  debates  and  behaviour 
of  members  of  the  House,  could  be  enforced 
and  adhered  to  more  strictly  than  theyhaye 
been  of  late  years.  It  certainly  requires  a  con- 
duct, on  the  part  of  the  Speaxer,  full  of  reso- 
lution, yet  of  delicacy :  but,  as  I  yery  well  re- 
member that  Mr.  Onslow  did  in  fact  carry 
these  rules  into  execution,  to  a  certain  point, 
the  fault  has  not  been  in  the  want  of  rules, 
or  of  authority  in  the  Chair  to  support  those 
rules,  if  the  Speaker  thought  proper  to  exer- 
cise thai  authority.  The  neglect  of  these  ordere 
has  keen  the  principal  cause  of  the  House  sitting 
so  much  longer  of  late  pears  than  it  did  former- 
Ijf;  members  not  only  assume  a  liberty  of 
apeakinfif  beside  the  question,  but,  under  pre- 
tence of  explaining,  they  speak  several  times 
in  the  same  debate,  contrary  to  the  express 
orders  of  the  House.    And  though,  as  is  said 
on  the  10th  of  November,  1640,  any  member 
tnap,yet  Mr.  Spesker ought  to  interrupt  them ; 
for  the  Speaker  is  not  placed  in  the  Chair 
merely  to  read  evenr  bit  of  paper  ^^ch  any 
member  puts  into  nis  hand  in  the  form  of  a 
question  i  but  it  is  his  duty  to  make  himself 
perfectly  acquainted  with  the  orders  of  the 
if  ouse,  and  its  ancient  practice,  and  to  endea- 
your  to  carry  those  orders  and  that  practice 
into  execution.    If,  upon  repeated  trials,  he 
should  find  that  the  House  refuse  to  support 
him  in  the  exercise  of  his  authority,  he  will 
be  then  justified  (but  not  till  then)  in  permit- 
ting, vrithout  censure,  every  kind  of  disorder, 
vtr. 

*'  Members  speaking  twice  or  oftener  in  the 
same  debate. 

*'  Members  speaking  impertinently,  or  be- 
side the  question. 

'*  Using  unmannerly  or  indecent  language 
agunst  the  proceedings  of  the  House ; 
'<  Or  against  particular  members. 
"  Using  the  Ring's  name  irreverently,  or  to 
influence  the  debate. 


**  Hissing  or  disturbing  a  member  in  Ins 
speech. 

<<  Walking  up  and  down  the  House,  atand- 
ine  on  the  floor,  in  the  gangways,  or  in  the 
gallery. 

"  Taking  books  and  papers  from  the  table, 
or  writing  there,  to  the  great  interruption  of 
the  clerks. 

*'  Cros^g  between  the  chair  and  a  member 
that  u  speaking,  or  between  the  chair  and 
the  mace,  when  die  mace  is  off  the  table. 

"  All  these  rules,  I  but  too  well  remember, 
Mr.  Onslow  endeavoured  to  preserve  with  great 
strictness,  yet  with  civility  to  the  particular 
members  offending ;  though  I  do  not  pretend 
to  say  that  his  endeavours  had  always  their  fall 
effect    Besides  the  propriety,  that  in  a  senate 
composed  of  gentiemen  of  the  first  rank  and 
fortune  in  the  country>  and  deliberating  on 
subjects  of  the  greatest  national  importance, 
that  in  such  an  assembly,  decency  and  decorum 
should  be  observed,  as  well  in  their  deportment 
and  behaviour  to  each  other,  as  in  their  debates, 
Mr.  Onslow  used  frequently  to  assign  another 
reason  for  adhering  strictly  to  the  rules  and 
orders  of  the  House : — He  said  it  was  a  maxim 
he  had  often  heard,  when  he  was  a  young  man, 
from  old  and  experienced  members,   'That 
nothing  tended  more  to  throw  power  into  the 
hands  of  administration,  and  those  who  acted 
with  the  majority  of  the  House  of  Commons, 
than  a  neglect  of,  or  departure  from,  these 
rules.    That  the  forms  of  proceeding,  as  insti- 
tuted by  our  ancestors,  operated  as  a  check  and 
controul  on  the  actions  of  ministers,  and  that 
they  were,  in  many  instances,  a  shelter  and 
protection  to  the  minority  against  the  attempts 
of  power.' — So  far  the  maxim  is  certainly  true, 
and  is  jj^rounded  in  good  sense, — ^that,  as  it  is 
always  in  the  power  of  the  majority,  by  their 
numbers,  to  stop  any  improper  measures  pro- 
posed on  the  part  of  their  opponents,  the  Only 
weapons  by  which  the  minority  can  defend 
themselves  against  similar  attempts  from  those 
in  power,  are  the  forms  and  rules  of  proceed- 
ing ;  which  have  been  adopted,  as  they  were 
found  necessary,  from  time  to  time,  and  are 
become  the  standing  orders  of  the  House ;  by 
a  strict  adherence  to  which  alone,  the  weaker 
party  can  be  protected  from  those  irre^arities 
and  abuses,  which  these  forms  were  mtended 
to  check,  and  which  the  wantonness  of  power 
is  too  often  apt  to  suggest  to  large  and  success- 
ful minorities." 

I  am.  Sir, 
Your  obedient  servant, 
Archibald  Robser. 
19,  Great  Ormond  Street, 
19/A  Januarif,  1833. 


THE  LOCAL  COURTS  OF  THE  CITY 
OF  WESTMINSTER. 


Thb  subject  of  Local  Courts  is  again  about 
to  attract  public  attention.  The  Common 
Law  CommisaionerB  continue  to  take  evi- 
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dcnce,  preptratory  to  thdr  Report.  We  J 
shall  be  prepared  to  discuss  the  measure,  in 
whatever  sluape  it  may  be  presented.  The 
reasons  for  establishing  Local  Courts  (weak 
as  they  at  first  were),  are  greatly  diminished 
nnoe  the  proposition  was  introduced  in  the 
House  of  Commons  by  the  Lord  Chancellor, 
then  Mr.  Brougham. 

For  the  present,  we  lay  before  our  read- 
ers an  extract  from  a  publication  we  have 
received,  bearing  the  title  of '"  A  Collection 
of  Acts  of  Parliament  relating  to  the  City 
and  liberties  of  Westminster ;  to  which 
are  prefixed  Introductory  Remarks  on  the 
origin  of  the  Franchise,  and  the  rise,  nature, 
awt constitution  of  its  Local  Courts"  By 
James  Corder,  Vestry-Clerk  of  St.  Paul, 

Covent  Gkurden. 

"  Mainy  extraordinary  privileges  are  annexed 
to  this  franchue.  but  of  these  several  have  been 
hnsf  disused ;  those  remiunin^  are  the  holding 
a  Ciourt  Lect,  the  custody  of  a  gaol,  and  the 
return  of  all  writs  and  process.  ^  The  Dean 
and  Chapter  also  claim,  under  their  grant,  all 
escheats,  deodauds,  goods  of  felons,  waifs,  I 
estrays,  fines,  whether  imposed  by  the  King's 
Justices,  or  others  within  the  franchise ;  and 
also  the  soil  of  the  common,  called  Tothill 
Fields. 

"  The  chief  officer  of  the  Dean  and  Chap- 
ter, for  assisting  them  in  the  exercise  of  the 
privileges  incident  to  their  franchise,  is  a  high 
rtewart,  appointed  for  life.    The  chief  duty 
of  his  office  consists  in  holding  and  presiding 
at  the  several  Courts  belongm^  to  the  Dean 
and  Chapter,  and  of  these  he  is  the  Judge ; 
bttt  the  office  is,  in  fact,  executed  by  a  deputy 
steward,  appointed  by  the  high  steward,  with 
the  approbation  of  the  Dean  and  Chapter ;  the 
hi{|[h  steward  is  rather  considered  as  the  pro- 
tector of  their  privileges  than  as  their  servant. 
The  next  officer  of  the  Dean  and  Chapter,  is 
the  hi^h  bwliff,  and  him  they  ut^ually  constitute 
for  life.    The  business  of  his  office  requires 
him  to  execute  all  writs  and  process  within 
the  franchi9e,  to  preside  at  the  election  of 
members  of  parliament,  and  also  to  attend  the 
Cooru  of  the  Dean  and  Chapter,  and  obey  all 
their  precepts.    He  has  also  several  important 
duties  imposed  upon  him,  in  reference  to  the 
Court  of  Requests,  for  which  he  is  remune- 
rated by  certun  fees  settled  by  the  acts  for 
constituting  and  regulating  that  Court.     To 
this  officer,  the  Dean  and  Chapter  generally 
mnt  a  lease,  during  the  time  of  his  continuing 
m  office,  of  all  fines  and  other  forfeitures  and 
perquisites,  to  which  they  are  entitied,  as  lords 
of  the  franchise,  at  a  reserved  yearly  rent. 
The  otiier  officers  of  the  franchise  are,  a  co- 
roner, derk  of  the  market,  and  a  keeper  of  tiie 
gaol.   The  grants  of  these  offices,  by  the  Dean 
and  Chapter,  are  usually  for  the  lives  of  the 
peraoDi  appointed  to  hold  them.    There  are 
also  a  high  conHable  and  eUhty  petty  con- 
stables, ror  the  several  parishes  of  Westmin- 
ster, who  are  chosen  annually  at  a  Court  Leet 
held  for  that  purpose. 


"The  principal  cotuts   belonguic^  to  the 
honour  or  franchise,  are  a  Court  Leet  and 
a  Court  of  Burgesses.     The  latter  was  esta- 
blished bv  the  27th  of  Elisabeth,  which  is  the 
first  act  m  the  collection,  in  which  burgesses 
and  assistant  burgesses  are  directed  to'  be  ap- 
pointed, and  their  powers  and  duties  are  set 
forth  and  defined,  and  divers  regulations  are 
enacted  for  the  better  government  of  the  in- 
habitants, who,  as  the  preamble  states,  were, 
even  at  that  time,  greatly  increased.     The 
criminal  jurisdiction  of  this  court  is  little  more 
than  a  branch  of  that  which  ancientiy  belonged 
to  the  Court  Leet  for  Westminster ;  and  of 
this  the  principal  part,  which  consists  in  pre- 
senting and  punishing  persons  for  annoyances, 
and  for  aellmg  by  fabe  weights  and  measures, 
is  now  exercised  by  the  Jury  of  Annoyance, 
appointed  by  the  steward  and  Court  of  Bur- 
gesses, twice  in  every  year.    The  same  jury 
may  also  present  buildings  in  a  nunous  con- 
dition, pursuant  to  the  14  Geo.  3.  c.  7B.  §  70  j 
but  their  jurisdiction  or  authority  to  examine 
into  and  present  defective  pavements,  is  re- 
pealed by  the  3  Geo.  3.  c.  23.  |  15.  "  An  Act 
toamena  and  explain  an  act  of  the  preceding 
Session,  for  Paving,  Lighting,  and  Cleansing 
the  Streets  and  Squares  of  the  City  and  Liber- 
ty of  Westminster." 

"  The  Court  Leet  is,  without  doubt,  as  old 
as  the  firanchise  itself,  and  formerly,  it  is  pro- 
bable, did  not  diflfer  in  its  nature  from  the 
courts  leet  of  other  franduses  of  the  like  kind ; 
but  its  present  constitution  depends  chiefly  on 
two  statutes  of  the  29th  and  3l8t  Geo.  S, 
whereby  the  appointment  of  a  Leet  Jury  is 
regulated,  and  the  manner  in  which  the  Couri 
is  to  exercise  its  jurisdiction,  in  the  appoint- 
ment of  high  and  petty  constables,  is  ascer« 
tained.  , 

«*  The  Court  of  Requests,  respecting  which 
it  is  now  proposed  to  offer  a  few  observations, 
is  totally  mstmct  from  the  Dean  and  Chapter's 
jurisdiction,  and  is  established  for  the  recovery 
of  small  debts  withm  the  city  and  liberty  ef 
Westminster,  and  that  part  of  the  duchyof 
Lancaster   which    adjoineth   thereto.      This 
Court  is  composed   of  Commissioners,   ap* 
pointed  by  the  vestries  of  the  several  parishes 
in  Westminster,  on  the  1st  of  May  yearly* 
and  its  jurisdiction  extends  to  hearing  and 
determining  suits,  where  the  debt  does  not 
exceed  forty  shillings.     When  a  defendanty 
livmg  within  the  jurisdiction  of  this  Court,  ii 
sued  in  one  of  the  superior  Courts,  for  a  debt 
under  forty  shillings,  nc  may  plead  the  act  for 
establishing  that  Court  in  bar.    But  if  he  omit 
to  do  so,  the  Court  will  not,  after  verdidl^ 
either  enter  a  suggestion  on  the  record  that 
the  defendant  lived  within  the  jurisdiction,  or 
stay  the  proceedings.    The  jurisdiction  of  this 
Court,  however,  ooes  not  extend  to  any  debt 
for  any  rent  upon  any  lease  of  lands  or  tene- 
ments, or  any  other  real  contracts;    nor  to 
any  debt  property  belonging  to  the  Ecclesias- 
tical  Court,  ^though  the  same  be  under  forty 
shillings.'' 


2S8 


Superior  CaurU :  Lord  ChtOKeUar. 


SUPERIOR  CQURTS. 


ftnrlr  Cf^snctnor'it  Cotsrt 

CONTEAiPT. 

T%e  publication  ofdiseuuhm  at  a  meeting  of 

creditifrs  iniereited  in  a  suit  pendente 

LITE,  complained  of  by  the  defendants  in 

the  cause  as  misrepresentations  of  their 

conduct t  is  held  to  be  a  contempt  of  Court ; 

and  the  writer,  who  has  the  information 

from  a  third  person,  whom  he  would  not 

name,  and  who  publishes  the  matter  in  the 

usual  way  of  his  employment  as  a  reporter 

for  a  newspaper,  and  ceases  to  publish  as 

soon  as  he  learned  that  the  publication  gare 

offence,  is  ordered  to  be  committed  to  prison 

fir  the  contempt. 

In  a  suit  instituted  by  the  plaintiffs,  on  be- 
half of  themselves  and  all  other  creditors  of  the 
late  Duke  of  York,  who  should  come  in  to  seek 
r^ef  by,  and  contribute  to  the  expence  of  the 
suit  against  his  Ro^^Hi^hness's  executors  for 
the  due  administration  of  his  estate  and  effects, 
the  usual  order  of  reference  to  the  Master  vw 
made.    The  greatest  expedition  had  been  used 
up  to  the  obtaining  of  that  order ;  but  great 
delay  took  place  in  prosecuting  the  inquiries 
before  the  Master,    some  of  the  creditors,  not 
immediate  parties  to  the  suit,  complained,  after 
some  years  of  this  delay  before  the  Master, 
«ad  obtained  from  him  leave  to  attend  by  soli- 
citors named  by  them,  upon  every  summons 
that  should  be  afterwards  taken  out  in  the 
matter.    Those  solicitors  accordingly  attended 
several  meetings  before  the  Master.    Publica- 
tions soon  after  appeared  in  the  newspapers, 
purporting  to  be  reports  of  communications 
made  by  tlie  solicitors,  of  the  proceedings  in 
the  Master's  office,  to  a  committee  of  the  cre- 
ditors, for  whom  they  were  acting,  and  of  the 
discussions  upon  them  by  the  committee.    No 
name  was  published,  except  those  of  the  soli- 
citors.   Those  publications  imputed  the  delay 
in  the  Master's  Office,  and  in  collecting  the 
testator's  assets,  to  a  collusion  between  the 
plaintiffs  and  defendants  in  the  suit,  and  be- 
tween their  respective  solicitors.    They  also 
imputed  to  the  defendants  a  wilful  waste  of 
the  estate,  by  allowing  valuable  effects  of  the 
testator  to  be  wpropriated  to  persons  and 

Srposes  foreign  nrom  the  trusts  of  the  will  $ 
neglecting  to  get  in  parts  of  the  estate ;  bv 
owing  more  to  remam  in  the  hands  of  dit- 
ferent  persons  named,  on  pretence  of  liens 
upon  them  for  advances  maae  to  the  testator. 
Tne  defendants  at  length  compluned  of  these 
publications,  and,  by  their  solicitor,  gave  notice 
lo  the  printer  of  one  of  the  newspapers  in 
which  they  appeared,  of  a  motion  to  be  made 
|o  the.  Lord  uhancellor,  to  commit  him  to  the 
fleet  Prison  for  contempt  of  Court ;  but  in- 
timated,  that  if  the  real  author  of  the  articles 
were  given  up,  the  motion  against  the  printer 
would  be  abandoned.  Mr.  Farquharson,  after 
some  correspondence  with  one  of  the  defend- 
ant's solicitors,   avowed  himself  to  be  the 


writer  o|.  UkA  urticles,  and  that  he  made  tkn 
up  of  oral  information  obtained  at  the  meetings 
or  the  creditors  from  one  of  theoi ;  he  deemed 
it  to  be  a  breach  of  honor  to  give  up  the  name 
of  that  individual.     . 

Sir  Edward  Sugden  and  Mr.  Wigram,  on 
behalf  of  Sir  H.  Taylor  and  Sir  B.  Stephenson, 
two  of  the  defendants  in  the  suit,  moved  the 
Court,  during  the  sittings  after  Michadmu 
Term,  for  an  order  to  commit  Mr.  Farquhamm 
for  contempt  of  Court,  committed  by  him  in 
publishing  the  articles  in  question,  the  greater 
part  of  which  they  read  from  the  newbpapers, 
and  pronounced  them  to  l>e  llbeUous  miBre- 

Kresentations  of  the  proceedinffs  before  the 
^  faster,  and  of  the  conduct  of  the  defenduts 
in  the  suit,  and  of  the  solicitors,  calculated  to 
interfere  most  injuriously  with  the  audiority 
of  the  Court,  by  attacking  and  misrepresenting 
parties,  pending  a  suit.    Thev  read  also  the 
affidavits  of  the  above  named  defendants,  and 
of  the  solicitors,  narrating  the  whole  of  the 
proceedings  in  the  suit,  and  contradictiDg  dis- 
tinctly and  seriatim  all  the  imputations  c«t 
upon  them  by  the  newspa}>er  puMicatioos,  ex- 
cept the  delay  of  two  years  m  the  Master** 
Office,  which,  the  solicitor  stated,  arose  from 
the  continued  illness  of  one  dieir  partaen. 
They  were  well  satisfied  that  Mr,  Farquharson 
was  not  the  author  of  these  articles,  but  the 
mere  channel  of  commnnicating  them  to  the 
newspaper ;  and  in  his  affidavit  he  admitted 
as  much.    His  account  was,  *  *  that  being  by  pro- 
fession a  reporter  for  the  newspapers,  he'heard 
of  a  meeting  of  the  Duke  of  York's  cr©dito«, 
held  at  the  Thatched  House  Tavern,  St.  James's 
Street,  got  the  matter  for  these  articles  from 
oral  ifformation  obtained  at  the  meeting frm 
one  of  the  Committee ;  wrote  out  die  articles, 
and  sent  them  in  the  usual  way  to  the  nevfs- 
paper,  obtaining  the  usual  rcmimeration  for 
such  rq)orts."    This  statement  in  his  affida- 
vit,  differed  from  that  which  he  made  to  the 
solicitor  on  avowing  himself  to  be  the  writer 
of  these  reports,  and  was  not  intelligible  in 
itself.    What  was  meant  by  oral  informatioD 
obtained  at  the  meetinjf  from  one  of  the  com- 
mittee, Was  not  very  clear  j  nor  was  it  certain 
that  there  was  any  meeting  of  creditors  ,*  for 
all  this  misrepresentation  might  be  the  con- 
coction of  the  author's  fancy.    The  defend- 
ants had  no  vindictive  feeling  against  the  news- 
papers, nor  agunst  Mr.  Farquharson,  and  thev 
were  still  ready  to  abandon  the  motion  against 
him,  as  well  as  the  printer,  if  he  would  gite 
up  the  name  of  the  real  author ;  but  if  Mr. 
Farquharson  wished  to  stand    between  that 
unknown  person  and  the  Court,  nxA  screen 
him  from  just  punishment,  he  had  only  t» 
blame  himself  tor  the  consequence.     After 
arguing  the  matter  for  nearly  two  days,  they 
submitted  that   this   gentleman   was  clearlT 
guilty  of  contempt  of  the  Court,  and  movci 
for  an  order  of  commitment.    Among  the 
authorities  which  they  eited,  were  Can  v.  Om, 
Tur.  Pra.  in  Chan,  in  notis ;  Deacon  v  Deacon, 
2  Russ.  607;  2  Ves.  sen.  620;   S.  C.  in  2 
Dickens,  795 ;  Anonymous,  2  Atk.  469 ;  and 
E*  parte  Jones,  13  Ves.  237,  wpon  which  last 
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dedaon  by  Lord  ErMne,  C.  they  very  mnch 
relied. 

The  Attorney  General  and  Mr.  Bethel  op« 
posed  the  motion.  They  conceded,  and  desired 
It  to  be  taken  for  granted,  that  Mr.  Farquhar- 
son  was  not  present  at  the  meeting ;  and  his 
supplementary  affidavit  explainea  what  he 
meant  by  wal  information  obtained  at  the  meet- 
ing, m  was  not  present  at  the  meetinir,  but 
made  np  his  report  from  what  he  coUected 
t^er  the  meeting,  from  a  person  who  was  at 
the  meeting,  but  whose  name  he  would  not 
give  up  to  the  vengeance  of  the  defendants, 
diinking  himself  bound  in  all  the  principles  of 
honor  not  to  do  so,  although  that  person  had 
no  intention  of  committing  a  contempt  of 
Court,  nor  of  misrepresenting  the  proceedings 
at  the  meeting ;  yet  there  may  be  good  reason 
for  his  not  widiing  to  give  his  name,  to  the 
ruin,  probably,  of  himself  and  business  and 
lunily.  But  can  a  charge  of  contempt  be 
brought  against  Mr.  Farquharson  ?  He  states, 
his  business  is  reportin&r  for  the  newspapers ; 
that  he  sent  these  aiticies  in  the  usual  way, 
and  received  no  more  than  the  usual  payment 
for  them.  He  believed  them  to  be  true  ac- 
counts of  what  passed  at  the  meetings ;  he 
considered  them  to  be  matters  of  public  in- 
terest, as  they  really  were,  both  on  account  of 
the  number  of  creditors,  and  of  the  station  of 
the  defendants  fmd  the  testator,  and  of  the  ex- 
traordinary way  in  which  the  suit  seemed  to 
be  conducted.  Mr.  Farouharson  did  not  pub- 
lish or  question  any  order  of  this  Court,  or 
any  paper  in  the  Master's  Office,  giving  only 
an  account  in  the  proceedings,  not  in  the 
Master's  Office,  but  at  a  meeting  of  the  cre- 
ditors ;  and  the  very  moment  he  heard  that  the 
publication  even  of  these  gave  offence  to  any 
parties,  from  that  moment  lie  ceased  to  com- 
municate any  further  accounts.  He,  there- 
fore, was  innocent  of  contempt  of  Court.  They 
distbgttished  this  case  from  the  circumstances 
of  those  which  were  cited  as  authorities  on  the 
other  side ;  and  they  contended,  Mr.  Bethel 
more  particularly,  that  in  the  proceedings  in 
the  suit,  from  its  commencement,  there  was  so 
much  delay  and  apparent  neglect  in  adminis- 
termg  the  estate,  as  well  justified  the  creditors 
to  interfere ;  and  that  their  interference  had 
the  dfect  of  expediting  the  proceedings  and 
of  adding  to  the  assets. 

The  Ijord  Chancellor,  in  the  course  of  the 
hearing,  took  occasion  to  repeat  some  of  the 
observations  which  he  made  in  giving  judg- 
ment in  the  case  of  Powis  v.  ffvnter^.  Every 
publication  of  proceedings  pending  a  suit  was, 
itrictiy  taken,  miproper,  and  the  Courts  often 
made  express  orders  against  such  publications. 
Having  the  power  to  make  such  orders,  the 
Courts  had  tne  power  to  punish  for  such  pub- 
lication, without  any  order  made,  on  being 
satisfied  that  it  was  contempt.  There  was  a 
distinction  between  publication  of  proceedings 
of  a  body  of  creditors,  and  of  proceedings  in 
the  Master's  Office,  which  it  would  be  well  if 
the  pubUc   were   aware   of.    The    Master's 

»  Fide  untk,  p.  20(). 


Office  was  a  puUle  Court,  .though  there  may 
not  be  above  four  present,  and  both  sides  were 
heard  there  i  but  a  meeting  of  creditors  to  dis* 
cuss  the  proceedings  in  the  suit  was,  strictly,  a 
private  meeting,  although  one  hundred  might 
be  present ;  and  no  one  had  a  right  to  pubfish 
their  discussions,  no  more  than  he  would  to 
publish  a  consultation  of  clients  and  counsel 
at  the  counsel's  chambers.  His  Lordship  had 
no  doubt  that  Mr.  Farouharson  was  guilty  of 
contempt  in  this  case  i  out  as  that  gentleman 
may  thmk  better  on  the  matter,  and  as  the 
parties  moving  agiunst  him  were  still  wiUing 
to  abandon  the  motion  upon  his  discovering 
his  informant,  he  (the  Lord  Chancellor)  would 
leave  him  a  locus  paenitenti^e,  and  would  sua- 

Send  his  order  of  commitment  until  the  first 
ay  of  next  term.  He  was  the  more  inclined 
to  extend  the  time,  as,  in  case  of  hu  own  ab- 
sence in  a  remote  part  of  the  countnr,  Mr. 
Farouharson  could  not  have  any  benent  from 
his  oisclosure,  if  he  should  come  to  that  reao- 
lution  before  term. 

On  the  first  day  of  term  (Uth  of  January) 
Sir  Edward  Sugden  pressed  for  the  order  to 
coipmit.  He  read  a  further  affidavit  of  Mr. 
Farquharson,  still  refusing  to  give  up  his  in- 
formant, but  explaining  that  he  was  a  sincere 
friend  of  his.  on  whose  integrity  he  relied  for 
the  truth  of  the  information  he  nad  from  him, 
and  that  he  was  not  a  professional  man,  nor 
clerk  or  servant  of  a  professional  man,  nor 
aware  of  deponent's  intention  to  publish  the 
matter. 

The  Attorney  General  and  Mr.  Bethel  \f ere 
again  heard  against  the  commitment;  and  con^ 
tended,  upon  this  last  part  of  the  affidavit, 
that  this  unknown  author  was  not  guilty  of 
contempt,  and  if  he  were  now  giyen  up,  the 
Court  could  not  commit  him.  They  submit- 
ted, that  if  he  could  not  be  committed,  Mr. 
Farquharson  could  not  be  committed. 

The  £A>rd  Chancellor  mentioned  the  case  of 
The  King  v.  Cletnent,  in  which  a  fine  of  600/. 
was  imposed  for  a  publication  of  a  trial  before 
it  was  concluded,  and  against  the  express  order 
of  the  Judge,  and  made  the  order  of  commit- 
ment. His  Lordship  said,  it  was  satis&ctory 
to  him  to  find  that  tne  profesuonal  gentlemen 
engaged  for  the  creditors  were  now  wholly  free 
from  all  suspicion  of  being  parties  to  these 
publications. — Greenwood  v.  Tlaylor,  West- 
minster, January  llth,  1833,  before  the  Lord 
Chancellor. 


itinji'ir  Mtntb  Vnutict  Court. 

IRREGUUkRITT  IN  PROCESS. 

Time /or  tahing  adtfantage  ^misnomer. 

Dampier  showed  cause  a^nst  a  rule  ob- 
tained by  Eipinaue,  for  settmg  aside  the  pro- 
cess for  irregularity.  The  defendant  had  been 
rightly  named  in  the  body  of  the  process, 
Thomas  Arnold  Goodman,  but  in  the  notice 
to  appear  the  name  was  Goodwin.  He  con« 
tended,  that  this  application  came  too  late,  as 
the  process  was  returnable  on  the' first  day  of 
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term  (November  2d),  (md  the  rule  had  not  been 
moved  for  until  the  eighth  day  of  term  (No- 
vember 10th) ;  and  that  as  to  the  name  beinff 
different,  the  party  could  not  have  been  misled 
by  it,  as  the  notice  was  part  of  the  writ  in 
which  the  name  was  correctly  given,  and  was 
in  these  terms :  "  You  are  to  appear." 

Espinatse,  contrh,  submitted,  that  the  rule 
having  been  granted,  it  was  too  late  to  take 
the  objection  as  to  time ;  and  that  as  the  de- 
fendant lived  more  than  twenty  miles  from 
London,  there  was  no  unnecessary  delay  in 
making  the  application:  that  had  the  notice 
omitted  the  defendant's  name  altogether,  it 
might  have  been  sufficient;  but  having  given  a 
different  name  altogether,  and  one  not  even 
idem  sonatiit  it  was  an  irregularity ;  and  he  re- 
lied on  Jtmes  v.  Armitagf^  2  Bo.  &  P.  38. 

Patteson^  J.,  thought  that  the  application 
came  too  late. 

Rule  discharged. — Selbu  v.  Goodman,  Nov. 
3d,  1832.    K.  B.  P.  C. 


AFFIDAVIT  OF  DBBT. 

^hat  is  tufficient  certainty  in  an  affidatfU  to 
hM  to  Oail. 

EtjHnau^  had  obtained  a  rule  to  show  cause 
why  jdie  bail-bond  in  this  case  should  not  be 
pven  up  to  be  cancelled,  on  the  defendant  fil- 
ing common  bail,  upon  the  ground  of  a  defect 
in  the  affidavit  of  defendant.  It  stated  the 
defendant  to.  be  "  indebted  to  the  plaintiff  for 
goods  sold  and  delivered  by  the  said  William  to 
the  sud  W.  D.  H.,  and  on  a  balance  of  accounts 
tti  agreed  nponf"  but  did  not  state  bv  or  be- 
tween whom  they  had  been  settled  and  agreed 
upon. 

.  hutehineon  showed  cause,  and  submitted 
that  there  was  sufficient  certainty  as  to  the 
balanoe  of  accounts,  by  referring  to  the  pre- 
vious part  of  the  affidavit,  which  stated  the 
goods  to  have  been  sold  by  the  said  plaintiff' \o 
the  said  defendftnt. 

Liitledeie,  J.,  however,  held  that  it  was  in- 
efficient. 

Rule  absolute*.— J/ar/i'n  v,  Knawlet,  Nov. 
dd,  1832.    K.  B.  P.  C. 


BAIL.— COSTS. — BAIL-BOND. 

Where  proceedings  have  been  tahen  on  the 
bail-bond,  before  the  bail  came  up  tojustifj^, 
the  payment  of  those  costs  cannot  be  insisted 
on  as  a  preliminary  objection. 

Upon  bail  coming  up  to  justify.  Steer  object- 
ed, that  proceedings  having  been  taken  upon 
the  bail-bond,  the  costs  of  those  proceedings 
ought  to.  be  paid  before  the  bail  were  allowed 
to  justify :  but  Bayley,  B.  said,  that  was  no 

I  -■  —  ■  -  -  - 

ft  Fide  Anon^y  1  Wils  $  Fieger  v.  Delegai, 
SB.  ft  Ad.  671. 


objection;  for  the  proceedings  on  the  bsdU 
bond  could  only  he  staid  upon  payment  of 
costs. — fFHson's  bail,  £xchequer  full  Ooart. 
January  11th,  1833. 


BAIL. — ^AFFIDAVIT  OF  JUSTIFICATION. 

J[fthe  affidavit  of  justification  states  that  the 
bail  are  **  possessed"  of  a  certain  sum,  w- 
stead  of  "teorth,"  the  affidavit  is  insufficient, 
and  time  will  only  be  given  on  payment  of 
costs. 

Channel  objected  to  the  affidavit  of  justifica- 
tion, that  the  word  "  possessed  '*  W£S  used  in- 
stead of  **  worth ;"  ana  he  referred  to  a  case  of 
Simpson* s  baif^  in  this  Court,  in  which  that 
was  held  to  be  a  good  objection. 

Jervis,  contrh,  said  this  was  country  bail,  and 
the  affidavit  followed  the  form  given  by  the  new 
rules  of  T.  T.  1  W.  4.  §  3,  in  which  the  word 
p*fssessed  is  used.  He  submitted,  that  having 
followed  the  form  that  was  sufficient;  or  if  the 
plaintiff  was  not  satisfied,  time  should  be  given 
without  payment  of  costs. 

Channel  referred  to  the  late  rule  of  H.  T. 
2  W.  4.  §  19*>,  which  is  general,  applyinir  as 
well  to  country  as  other  bail,  and  expre^dr 
says,  that  affidavits  shall  be  deemed  insufiBcient 
unless  each  bail  swears  he  is  trorth  the  amount 
required^  over  and  above  his  just  debts. 

The  Court  seemed  at  first  inclined  to  the 
opinion  that,  taking  the  two  rules  together, 
the  word  possessed  was  equal  to  the  word 
worth:  but  upon  examination  of  the  rules 
and  the  form  of  the  affidavit,  thev  held,  that 
the  defendant  had  not  complied  witn  the  ruin 
either  in  substance  or  form.  Time  was,  how* 
ever,  given.  The  costs  to  be  costs  in  the 
ctL\iae.'--Jones*s  bail,  Excheq.  Coram  Lynd- 
hurst,  Bayley,  Bolland,  and  Gurney.  January 
llth,  1833. 


BJBCTMBNT. — SBRVICB  OF  DSCLABATloy. 

Service  of  a  declaration  in  ejectment  up9utht 
mother  of  the  tenant  in  poeseeston,  is  aW 
sufficient. 

Judgment  against  the  casual  ejector  wai 
moved  for  in  this  case,  on  an  affidavit  ^^hich 
stated  the  service  to  be  by  delivering  the  de- 
claration, on  the  premises,  to  Mrs.  Smith,  nio 
was  either  the  wife  -or  mother  of  the  tenant  in 
possession. 

Bayley,  B. — ^That  is  not  sufficient:  if  she 
was  the  wife  it  would  do;  but  not  if  the 
mother. 

Rule  refused. — Doe  d.  Smith  v.  Roe,  Not. 
26th,  ldd2.    Excheq. 


WITNB8S. — BUBPCBNA. — COBTBMFT. 

This  was  an  action  for  a  surgeon's  bill ;  vA 
a  lady  who  lived  in  defendant's  houae,  banf  a 
material  witness  for  the  plaintiff,  endeavours 

^  See  the  case,  L.  O.  Vol.  V.  p.  64. 
^S^e.rule,  enti.. 
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had  been  made  to  serve  her  inlh  a  wbptenai 
without  effect  Upon  the  last  oceasicMi,  it  was 
sworn  that  whilst  deponent  was  in  conyersation 
with  the  servant,  a  lady  called  to  see  the  per- 
son  wanted  as  a  witness,  and  who  was  informed 
that  she  was  at  home,  and  was  admitted  up 
stairs:  the  servant,  however,  said  that  she 
would  not  see  the  clerk.  Under  these  circum- 
stances, Chilton  moved  that  leaving  a  vibpeena 
for  her  at  the  house  might  be  deemed  good 
service. 

The  Court  enquired  how  that  would  get  her 
ioto  contempt? 

Chilton, — The  service  of  the  tudpana  being 
under  a  rule  of  Court,  would  enable  us  to  sue 
her. 

Bayley,  B. — ^You  cant  swear  that  she  keeps 
out  of  the  way  to  avoid  being  served. 

Chilton. — ^We  swear  that  the  lady  was  at 
home,  and  was  heard  speaking  to  the  servant. 

Bapley,  B. — ^You  might  have  gone  Up. 

Lord  Lyndhunt, — Is  there  any  instance  of 
such  a  motion  ? 

Chilton, — None,  that  I  hsive  been  able  to 
find. 

The  Court  refused  the  rule :  observing  that 
there  was  no  instance  of  an  action  against  a 
witness  under  these  circumstances.^^ain^^  v. 
ITitrMm,  Nov.  22d,  1832.    Excheq. 


EJECTMENT. — 8BRV1CB   OF    DBCLARATION. — 

MORTGAOEB. 

Service  of  declaration  in  ejectment  on  a  per- 
ton  described  as  mortgugee  in  ponession, 

t  delivering  it  to  his  attorney,  who  un- 
took  io  itppeorfor  him,  is  not  sufficient, 
without  an  acknowledgment  by  the  mort- 
g*tgee. 

Huffhes  applied  for  judgment  a^runst  the 
casual  ejector,  on  an  affidavit  of  service  on  two 
tenants  in  possession,  by  delivering  copies  of 
the  declaration  to  them ;  "  and  also  on  R. 
Tyne,  whom  this  deponent  has  been  informed 
and  believes  to  be  mortgagee  in  possession,  by 
serving  the  same  on  Mr  Butler,  whom  this 
deponent  believes  to  be  Mr.  Tvne's  attorney, 
by  giving  the  same  to  him  at  nis  office,  who 
accepted  the  same  for  Mr.  Tyne,  and  under* 
took  to  appear  for  him." 

Per  Curiam. — You  don't  swear  to  any  ac- 
knowledgment by  Mr.  Tyne.  It  would  be 
going  further  than  we  have  gone  yet.  You 
may  have  your  rule  as  far  as  regards  the  two 
tenants  in  possession,  but  not  as  to  Tyne. — 
f>oe  d.  CoUins  v.  Roe,  Nor.  26th,  1832. 
Excheq. 

attornbt's  admission. 

If  an  attorney  acts  in  a  Court  of  which  he  is 
not  admitted,  proceedings  will  be  staid,  and 
he  will  f»e  ordered  to  pay  the  costs ;  and  it 
is  not  too  late  to  apply  even  after  issue 
Joined  and  notice  of  trial  given, 

Kelly  showed  cause  against  a  rule  for  setting 
Slide  proceedings  on  the  ground  that  the  plain- 


tiffs attorney  did  not  appear  to  be  an  attorney 
of  this  Court.  He  contended  that  the  motion 
was  too  late  after  issue  joined,  and  notice  of 
trial.  The  attorney  swears  he  is  an  attorney 
of  K.  B.  and  C.  P.,  and  is  also  a  solicitor  in 
Chancery;  and  from  enquiries  made  of  the 
officers  of  this  Court,  he  understood  that  having 
been  admitted  of  the  Court  of  Chancery,  he 
could  practise  in  this  Court. 

Lord  Lyndhurst, — Proceedings  must  be  staid 
till  another  attorney  is  appointed,  and  Uie  at- 
torney must  pay  the  costs  of  this  motion. 

Knowles,  contrh,  urged  that  the  proceedings 
were  altogether  irregular,  and  that  there  was 
no  attomev's  name  indorsed  on  the  process. 

Bayley,  B.-rrYes  there  is,  though  not  of  this 
Court. 

Rule  absolute.r-C9ii#/a^/tf  v.  Johnson,  Nov. 
26th,  1832.    Excheq, 


COPT  OF  BULB. — WAIVBR. 

If  an  imperfect  copy  of  a  rule  is  served,  the 
party  served  must  appear  to  it,  and  by  such 
appearance  he  does  not  admit  that  he  is 
properly  brought  into  Court,  so  as  to  pre- 
vent him  from  taking  the  objection  to  the 
form  qfthe  ettpy  rule, 

Turnf,r,  on  a  former  day  in  this  term,  had 
obtained  a  rule  calling  upon  Ae  phdntiff  to 
show  cause  why  the  bail-bond  should  not  be 
set  aside  and  proceedings  staid,  on  the  g^und 
of  irregularity,  with  costs:  the  irregularity 
being,  that  this  being  a  country  action,  the 
name  and  residence  of  the  country  attorney 
were  not  indorsed  on  the  copy  of  the  sum- 
mons, but  only  the  name  of  the  London  attor- 
ney, and  the  amount  of  debt  and  costs  was  not 
stated. 

Milner,  vrho  showed  cause,  oblected  that  the 
copy  of  the  rule  served  on  the  plaintiff  had  no 
names  at  the  top,  either  of  the  plaintiff  or  the 
defendant. 

Bayley,  B. — They  will  serve  you  de  novo,  - 

Turner,  contrh. — The  original  rule  is  right. 
If  the  copy  is  bad,  the  plaintiff  ought  not  to 
have  appeared  here :  he  is  not  in  Court. 

Lyndhurst,  C.  B. — ^He  is  bound  to  come 
here  in  order  to  oppose. 

Turner. — If  the  other  side  appears,  I  always 
understood  it  amounted  to  a  waiver. 

Bayley,  B. — ^No :  they  only  appear  to  take 
the  objection. 

It  was  ultimatelv  agreed  that  the  bul-bond 
should  be  delivered  up,  that  the  plaintiff  should 
deliver  a  minute  of  the  debt  and  costs,  and  not 
declare  for  six  days. — fFood  v.  Litchfield^  Nov. 
23d,  1332.    Excheq. 


jifler  an  arrest  in  a  foreign  country,  upon  a 
judgment  obtained  there,  the  defendant, 
having  escaped,  may  Ite  again  arrested 
here,  in  an  action  on  that  Judgment, 

Carrington  applied  to  the  Court  for  the  dis- 
charge out  of  custody  of  the  defendant,  on  the 
ground  of  his  having  been  arrested  a  second 
time  for  the  same  cause  of  action.   A  judgttient 


t4S 


Si^eriar  CourU  .*  Eseheqiter. 


for  6000/.  had  been  obulned  by  the  pUihtiff 
Bffainst  the  defendant,  in  a  Court  in  ramce, 
wnich,  upon  appeal  to  the  Court  of  Cassation 
there,  was  confirmed.  The  defendant  was 
arrested  up«ii  that  judgment,  and  after  beiii|i^ 
in  custody  four  months,  escaped  and  came  to 
this  country.  He  was  now  a^n  arrested 
here,  in  an  action  upon  that  judgment,  by  a 
Judge's  order,  for  the  800()/.  He  cited  Com. 
Dk^.  Det.  A.  2,  that  an  action  will  not  lie  on  a 
judgment  after  execution  sued  by  elegit  or 
otherwise,  for  he  has  chosen  another  remedy, 
though  the  defendant  taken  in  execution 
escapes';  and  contended,  that  upon  the  eouity 
of  that  authority,  the  defendant  was  entitled 
to  his  discham.  But  Ba$fiep,  B.  said  that 
case  differed  trom  this,  for  there  the  execu- 
tion was  in  this  kingdom ;  and  the  Court  re- 
fused the  rule. — Mner  v,  Fumioal,  Nov.  23d, 
1832.    Excheq. 


SCI.   FA. — ^NOTICE  TO   BAIL. 

nough  the  icire  /acia^s  oh  a  JudgmetU 
have  been  iuved  prevmttfy  to  the  Rule  of 
H.  2  fF.  4,  which  requires  notice  to  he 
given  to  the  daily  still  Judgment  cannot  be 
signed  on  such  sci,/aJs  without  complying 
with  thnt  Rule;  and  giving  a  rule  for 
appearance  is  not  sufficient, 

Cofnpn  mored  to  enter  up  judgment  on  a 
scire  fncias. — ^The  Lent  wnt  was  returnable 
three  weeks  from  the  Holy  Trinity  in  1825, 
and  a  rule  for  appearance  had  been  entered 
every  term ;  but  it  is  not  sworn  that  notice  has 
been  given  to  the  bul,  according  to  sect.  81. 
of  R.  H.  2  W.  4  reg.  1. 

Baylep,  B. — Your  rule  for  appearance  is 
notldng.  It  is  not  served.  We  want  to  anni- 
hilate the  practice  of  taking  proceedings  be- 
hind parties'  backs.  Here  tne  judgment  is 
seven  or  eight  years  old. 

Notice  to  be  given  to  the  bail. — Kennedy  v. 
Lord  Orfbrd,  Nov.  26th,  1832.    Exch. 


ARBITRATION. 

The  mere  fact  of  an  arbitrator  being  indebted 
to  one  of  two  parties^  is  not  of  itself  suffix 
dent  to  set  aside  an  award,  though  the 
other  party  tms  ignorant  of  the  circum^ 
stance,  and  oftjected  to  the  arbitrator's  pro^ 
ceeding  as  soon  as  he  hnew  of  it. 

Maule  and  F,  fFilliams  showed  cause  against 
a  rule  for  setting  aside  an  award,  on  the  ground 
of  misconduct  m  the  arbitrator.  The  action 
came  on  to  be  tried  at  the  last  Carmarthen 
Assizes,  and  was  referred  to  a  Mr.  Walker 
Wright,  who  ordered  a  verdict  for  the  plaintiff; 
for  58/.  Is,  %d.  In  the  first  place,  it  is  said, 
that  the  arbitrator  gave  more  than  we  claimed, 
we  having,  in  the  first  instance,  demanded  only 

a  The  authority  cited  by  Comyn  for  this 
position,  is  1  Roil.  Ab.  601.  1.  32;  upon 
reference  it  will  be  seen  that  RolU,  who  quotes 
the  Year  Book  1 1  H.  4.  45.  mentions  it  with  a 
dubitntur. 


50/. ;  but  that  we  swear  to  hare  bean  a  mis- 
take:  the  action  was  brought  on  a  note  of 
hand  for  50/.  and  for  8/.  7s,  ?«/.  the  balance  of 
an  unsettled  account.  The  misconduct  of  the 
arbitntar  is  endeavoured  to  be  established,  bv 
alleging  that  he  exaasined  the  plaintiff  himseu 
to  prove  his  own  case,  and  that  the  arfaitcaioc 
was  indebted  to  the  plaintiff  in  a  large  sum  of 
monev,  and  had  been  so  for  some  vears ;  and 
that  that  fact  was  concealed  from  tne  defend- 
ant, who  objected  to  the  arbitration  going  on 
before  Mr.  Wright,  unless,  at  all  events,  some 
one  was  joined  with  him.  With  respect  to  the 
plaintiff  having  |>een  examined,  it  appears  that 
the  defendant  was  sued  as  administratrix  with 
the  will  annexed:  the  handwriting  of  the  in- 
testate to  the  note  was  admitted,  but  she  in- 
sisted it  had  been  paid;  and  under  those 
circumstances  the  arbitrator  examined  the 
plaintiff,  who  was  the  only  person  who  could 
give  him  information  about  it. '  The  only  im- 
portant objection  to  the  arbitrator  is,  his  being 
indebted  to  the  plaintiff,  and  that  he  is  sud  to 
be  in  difficulties ;  but  that  of  itself  is  not  suffi* 
cient.  It  is  true  there  was  a  sum  of  money 
out  at  interest  in  the  plaintiff^s  hands ;  but  we 
swear  we  believe  him  to  be  a  gentleman  of 
propertv  and  integrity,  and  it  might  be  the 
plaintiff's  own  wish  that  the  money  should  re- 
mun  out  at  interest  instead  of  being  paid: 
we  also  swear  that  the  arbitrator  owed  money 
to  the  defendant's  mother:  at  all  events  no 
case  of  corruption  has  been  made  out  to  in- 
duce this  Court  to  interfere. 

John  Evans,  contrb,  endeavoured  to  support 
the  rule.  He  contended  that  the  circumstance 
of  the  arbitrator  bein?  indebted  ought  not  to 
have  been  concealed  mm  the  defendant,  and 
that  a  case  of  strong  suspicion  had  been  made 
out.  It  was  not  necessuy  to  show  actual  cor- 
ruption or  undue  motive.  Per  Lord  Hard- 
wicke,  in  Shepherd  v.  Brand,  C.  T.  Hardw.  53. 
A  witness  for  the  defendant  proved  that  the 
plaintiff  had  admitted  the  note  to  have  been 
satisfied,  by  commission  due  to  the  intestate 
on  sales  and  otherwise :  the  plaintiff  ought  not 
to  have  been  called  to  prove  his  owx^  case.  If 
we  had  been  aware  that  the  arbitrator  had  been 
under  any  pecuniary  obligation,  we  should  not 
h&ve  agreed  to  refer  to  him. 

Per  Curiam, — ^We  think  the  arbitrator  did 
right  in  examining  the  pbdntiff:  the  hand- 
writing was  admitted:  he  was  put  upon  his 
oath  by  the  arbitrator,  as  to  whether  the  money 
had  been  paid :  that  was  more  for  thp  security 
of  the  defendant  than  for  tiie  plidntiff^s  bene- 
fit, for  the  note  remaining  in  the  plaintiff's 
hands,  the  presumption  was  that  it  had  not 
been  satisfied.  No  case  has  s^one  the  length 
of  saying  that  an  award  can  be  set  aside  be- 
cause the  arbitrator  was  indebted  to  one  of  the 
parties :  it  is  certunly  a  matter  of  suspicion, 
out  it  is  not  of  itself  sufficient ;  no  corruption 
is  shown.  The  other  ol^ection  has  been  ex- 
phdned.  The  rule  must  be  discharsred,  bat 
without  costs. — David  Morgan  v.  Margarei 
Morgan,  Nov.  23d,  1832.    Excheq. 
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KING'S  BENCH  SITTINGS, 

j4/ier  Hilary  Term,  1833, 

Before  the    Ri^ht    Honorable    Sir  Thomas 
Dknman,  Kntght,  Lord  Chief  Justice. 


MIDDLESEX. 

Common  Juries, 

Fridav      .    .    Feb. 1 
Moiuuf  ....     4 

ta 
Pridaf  (inclusive) .    8 

Speeml  Juries, 

Saturday  .    .    Feb.  9 

to 
Wednes.  (inclusive)  13 
Thursday  ...     14 
(by  adjournment) 
or  of  Liverpool  y. 
Bolton, 


LONDON. 

Common  Juries, 

Saturday  .    .    Feb.  2 
Thursday  (the  Ad- 
ment  Day)  •    .    14 
to 
Thursday(iiid«ttTe)21 

Spedul  Juries, 

Friday    .    .    Feb.  22' 

to 
Thursday(inclu8iye)28 


CIRCUITS  OF  THE  JUDGES. 


Thb  Circuit  P^er,  of  the  times  and  places 
of  holding  the  assizes,  is  not  yet  published ; 
but  the  Judges  have  chosen  their  circuits, 

viz.  : 

Midland.— Lord  Chief  Justice  Denman 
and  Mr.  Justice  Bosanquet. 

HoMB.— Lord  Chief  Justice  Undal  and 
Lord  Lyndhurst. 

Wbstkbn. — Mr.  Justice  Park  and  Mr. 
Justice  Littledale. 

Norfolk. —  Mr.  Baron  Vaughan  and 
Mr.  Baron  BoUand. 

OxFOBD.— Mr.  Justice  James  Parke  and 
Mr.  Justice  Taunton. 

Nobthbbn. — Mr.  Justice  Alderson  and 
Mr.  Baron  Gnmey, 

NoBTH  Walbs.— Mr.  Baron  Bayley. 

South  Walbs. — Mr.  Justice  Patteson. 


NOTES  OF  THE  WEEK. 


BXTBNSION  OF  TBB  BANKBT7FTCT  COUBT. 

It  is  said,  that  not  only  will  the  adminis- 
tration of  the  Estates  of  Insolvents  be  trans- 
ferred to  the  Bankruptcy  Court,  but  all 
Trusts  for  the  benefit  of  Creditors  and  Suits 
against  Executors  and  Administrators : — in 
short,  that  all  Insolvent  Estates,  whether  of 
the  living  or  the  dead,  wUl  be  brought  under 
the  jurisdiction  of  this  kind  of  General  Bank- 
ruptcy and  Insolvent  Court. 


SSBBIFF  S  COTTBT,    LONDON. 

We  are  informed  that  the  SheriflTs  Court 
in  London  is  no  longer  confined  to  eight 
Attorneys,  but  that  any  Attorney,  being  a 
Freeman  of  London,  may  now  be  ydyn^tti^ 
by  taking  his  several  admissions  to  the 
Town  Clerk's  Office,  and  afterwaidi  at- 
tending a  Court  of  Aldermen  to  be  sworn. 
The  5th  of  Feb.  is  the  first  day  for  the  ad- 
niw"rm  of  Attorneys  under  the  new  regu- 
lation. 


ANSWERS  TO  QUERIES. 


ExfD  of  9^0^01];  xxCtt  €onfirBXSidti||. 

BBCBIPT  FOB  C0N8IDBBATI0N  MONBT. 

F.211. 

1 .  The  want  of  a  receipt  endorsed  on  the  deed, 
is  considered  as  notice  that  the  consideration 
monev  has  not  been  paid;  and  a  purchaser 
would, '  if  the  transaction  were  recent,  require 
a  sufficient  receipt  or  release  to  be  obtamed 
from  the  party  to  whom  the  money  was  pay- 
able, or  his  representative.  Bat  after  the  lapse 
of  so  lon^  a  period  as  twenty-seven  vears,  the 
payment  would  be  presun^ed,  unless  tnere  were 
circumstances  to  rebut  such  presumption.  1 
do  not  know  of  any  means  bv  which  the  party 
can  be  compelled  to  sign  tKe  receipt  at  the 
present  time.  W.  G.  C. 

2.  Whether  a  receipt  is  indorsed  or  not,  is 
of  little  consequence  in  equity,  for  it  would  be 
of  no  avail  if  the  money  were  not  actually 
pud  (though  otherwise  at  law);  but  eqni^ 
would  presume  payment  after  a  great  lens^tn 
of  time.  Bidlake  v.  Arundel^  1  Cha.  Rep.  93. 
Under  the  circumstances  stated,  I  should  say 
the  vendor  could  not  insist  on  the  receipt 

F. 


VOLUNTARY  CON VBTANCB.      P.  211. 

1.  A  vohmtary  conveyance  is  unouestionabiy 
void,  as  against  a  subsequent  purcnaser  for  a 
valuable  consideration,  either  with  or  without 
notice.    See  Sug.  on  Pur.  649,  8th  ed. 

W.  G.  C. 

2.  Voluntary  conveyances  are  in  all  cases 
void  a^^ainst  subseouent  bond  fide  purchasers 
for  valuable  consiaeration.  Leach  v.  Dean, 
J  Cha.  R.  78.  Although  a  purchaser  has  no- 
tice of  a  voluntary  conveyance  before  he  pur- 
chases, yet  it  will  not  affect  him,  and  he  will 
be  allowed  to  hold  the  estate  agunst  the  per- 
son claiming  under  such  voluntary  convey* 
ance.  Doe  v.  Manntnfr^  9  East,  59  ;  CarmicM 
v.  Trapand,  6  Dow.  bO ;  Buckle  v.  Miickell, 
18  Yes.  101 ;  Smith  v.  Garland,  2  Mer.  123; 
Johnson  v.  Legard,  3  Mad.  283 ;  and  HiU  v. 
Bishop  of  Exeter,  2  Taunt.  69 ;  cum  multis 
aliU.  F. 
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LIMITATIONS.— UtCO VERT,     P.  21 1 . 

Assuming  that  ^.  and  B.  are  not  baron  and 
feme,  or  persons  who  may  lawfully  intermarry, 
by  the  first  limitation  j4,  would  have  an  exe- 
cuted moiety  (2  Roll.  Abr.  417) ;  so  that  he 
could  suffer  a  valid  recovery ;  and  a  contingent 
remainder  in  the  other  moiety  would  devolve 
on  the  heirs  of  B.,  who  takes  no  preceding 
freehold.  By  the  second  limitation,  both  of 
them  would  take  neveral  vested  inheritances 
as  tenants  in  common  in  tail,  according  to  the 
rule  in  Shelly's  case  $  and  to  bar  the  remain- 
ders over,  they  must  suffer  a  recovery. 

T.  T.  P. 


Cflmnuni  HjUd* 

JOINT  AND   SEVERAL   PROMISSORY   NOTE. 

P.  211. 

In  answer  to  the  question  propounded  by 
"  W.  W.  C,"  ^  is  undoubtedly  liable  on  the 
note  for  the  whole  amount ;  ana  C.f  in  bring- 
.ing  his  action  against  y/.,  may  declare  thereon 
as  the  sevend  note  of  A,,  although  it  appears 
on  the  face  of  it  to  have  been  mwn  by  him 
and  another :  see  Roberts  v.  Peeche,  \  Burr. 
^322;  and  MmntMtephen  and  others  y.  BrrtoAe 
and  others,  1  B.  &  A.  224.  J.  A. 


QUERIES. 


%alD  of  |9roprrts  xtilr  CanbesxncUijr. 

PURCHASE. — MORTOAOB. 

A.  purchases  an  estate  from  B.,  subject  to  a 
mortgage  to  C,  which  he  pays  off  out  of  trie 
purchase  money;  in  the  purchase  deed,  to 
which  of  course  the  mortgagor  and  mortgagee 
are  parties,  there  is  a  recital  that  "  the  princi- 

S'ai  and  all  interest  thereon,  up  to  the  day  of  the 
ate  of,  &c.  has  been  paid  ;**  but  no  receipt 
is  endorsed.  Is  this  recital  a  sufficient  release 
to  B.  from  the  mortgage  debt  ? 

J.  W. 


COPYHOLD. 

.  A.  B.f  tenant  for  life,  conceiving  he  was 
seised  in  fee,  devised  to  €.  />.,  his  heirs  and 
assigns,  who  upon  A.  B.'&  death,  was  admitted 
in  fee  accordingly.  After  such  admission,  the 
reversioner  in  fee  surrendered,  and  released  to 
C.  />.  Is  C.  D.'s  title  complete,  or  must  he 
be  again  admitted  ?  A  Subscriber. 


€ammoa  lain. 

OVERHANGING  TREES. 

Has  a  tenant  a  right  to  lop,  or  in  any  way 
meddle  with  trees  belonging  to,  and  standing 
upon  the  fenc6  of  an  aojoining  farm,  the 
branches  of  which  so  overhang  his  lands  as  to 
prevent  com  grpwing  under  them,  in  const- 


auence  of  which  his  crops  luflfier  vary  miten- 
Uy  every  year ;  or  has  he  any  and  what  reme- 
dy ?  A  SUB8CRIB£R. 


MISCELLANEA. 


DOWER. — CURTESY. 

The  reason  of  the  difference  why  a  mfe,  in 
case  of  an  elopement  with .  an  admterer,  fof- 
futs.  her  dower,  juid  yet  the  husband,  leaving 
his  wife  and  living  with  another  woman,  doa 
not  forfeit  his  tenancv  by  the  curtesy,  is,  be- 
cause the  Statute  of  NVestminster  2,  cap.  34, 
does  by  express  words,  under  these  circuni- 
stances,  create  a  forfeiture  of  dower;  but 
there  is  no  act  inflicting,  in  the  other  case,  a 
forfeiture  of  a  tenancy  by  the  curtesy.  3  P.  W. 
277*  By  the  common  law,  a  wife  was  entitled 
to  dower,  notwithstanding  an  elopement,  ac- 
companied with  adultery ;  and  though  the  sta- 
tute bars  it,  yet  it  has  often  been  taken  so 
strictly,  that  ihe  one  without'  the  othor  has 
often  been  held  not  to  be  within  the  statute. 
Certainly  both  together,  though  a  bar  to 
dower^  would  be  no  bar  to  her  cltdming  a  pro- 
vision made  for  her  by  a  jointure.  I  Aft. 
275. 


THE  EDITOR'S  LETTER  BOX. 


We  have  to  add  to  our  List  of  Layyen  r's 
Parthtment,  the  name  of  Mr.  William  Peter, 
the  Member  for  Bodmin,  formerly  on  the 
\\restern  Circuit. 

•'A  Subscriber"  particularly  wishes  that  it 
should  be  stated  in  the  Queries,  whether  they 
arise  on  a  H^ilt  or  De^;  and  that  vHiere  they 
arise  on  a  will,  a  v^bntim  extract  should  be 
given  ;  otherwise  it  is  often  impossible  to  cove 
to  a  right  conclusion.  We  hope,  however, 
that  the  <juestions  will  relate  to  extracts  of  rea- 
sonable limits. 

The  remarks  of  ''Lector"  shall  be  attended 
to  whenever  the  pressure  of  matters  of  in- 
portance  renders  it  desumble.  In  the  metn 
time,  we  incline  to  pursue  4>ur  accustomed 
course. 

W.  H.  H.  corrects  a  mistake  he  made  (p. 
196),  in  stating  the  penalty  at  20/.  for  not  6- 
livering  a  ticket  on  tne  hire  of  a  horse,  instead 
of  10/. 

We  cordially  thank  J.  J.,  and  shaU  be 
happy  to  receive  his  future  papers. 

The  Queries  and  Answers  of  M.  P.,  J.  Jn 
W.  G.  C,  F.,  Y.  Z.,  H.  A.,  E.  W.,  S.,  P.  Q. 
"  Juris  Consultus,"  F.  N.  L.,  A.  B.,  T.  A.,  and 
T.  T.  P.,  are  unavoidably  deferred.  ^ 

We  shall  take  an  eariy  opportunity  of  ad- 
verting to  the  subject  of  Q.  G.'s  commaiu- 
cation. 

The  letters  on  the  "  Examination  of  Attor- 
neys," arrived  too  late  for  this  week's  Number, 
but  shall  have  early  attention. 

We  hope  to  find  room  in  our  next  for  the 
remarks  of  "  A  Sentinel." 


■ 
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LEGAL  CHROI^OLOGY 

OF  THS   YEASL'IS^2, 


HILARY   TERM. 

JmmarfX  1 . — ^The  new  Bankruptcy  Court 
was  opened  at  Westminster. 

12. — ^The  Court  of  Review  met  to  swear 
in  solicitors. 

The  Commissioners  sat  in  Basinghall 
Streets  G^nenl  Bulesr  and  Orders  in 
Bankruptcy  were  pronounced. 

Mr.  Serjeant  Russell  was  appointed 
Qasi  JuBtioe  of  Beng9l,^ii>  the  place  of  l^ir 
Charles  Grey. 

24.-r-Ibe  Charter  of  Incoiporation  grant- ^ 
ed  to  the  Members  .^f  the  Law  Institution, 
Aader  tiie  name  of  "  The.  Society  of  Attor- 
neys, Solicitors,  Proctors,  and  others,  not 
being  Barristers,  practising  in  the  Courts  of 
Law  and  EquI^  of  the  United  Kingdom," 
was  this  day -accepted  by  the  Members. 

The  bill  to  amend  .tb^  Vestries  Act  was 
thrown  out. 

Hie  Arbitratioii  Bill  waa  agfun  introduced 
by  Lord  Tenterden. 

Mr.  William  Brougham  proposed  a  bill 
for  discharging  prisoners  for  contempt  for  I 
nonpayment  of  costs.    . 

Bills  for  despatching  business  in  th^  Court 
of  Exchequer  in  Scotland,  and  for  carrying 
on  the  business  in  the  Court  of  Session,  were 
brought  in. 

One  hundred  and  ten  New  Rules  were 
made*  for  rendering  uniform  the  Practice  of 
the  Courts  of  King's  Bench,  Common  Pleas, 
and  Exchequer,  of  I^leas ;  and  seven  other 
General  Rules*  were  also  pronounced. 

NO*  CJCXIf. 


February. — Mr.  Hill,  the  barritter,  was 
appointed  on  the  Common  Law  Fees 
Commission,  in  to  jdace  of  Mr.  Faulknei^ 
who  fesigned. 

Mr.  Baron  Ghurrow  retired  .  from  thf 
Cburi  of  Exchequer.  Mr.  Guxney  was  ap- 
pointed  in  his  stead. 

The  Arbitration  Bill  passed  .the  House  qf 
Lords. 

New  regulations  were  made  in  all  tke 
Courts  of  Common  Iaw,  for  the  Taxation  of 
-Costs. 

A  Bill  for  the  Registration  of  births  was 
intiioduced  by  Lord  Nugent. 

Mr.  Praed,  was  elected  Recorder  of 
Bamst^le.   . 

Mr.  Joshua  Rowe  was  appointed  Chief 
Justice  of  Jamaica. 

The  Sheriff'  Regulation  aftd  Uniformity 
of  Prpcess  Bills  were  brou^t  in. 

March,-^A  new  order  was  made  by 
the  Court  of  Review. 

The  following  Bills  were  brought  in  :-* 
Sentence  of  Death ;  for  abolishing  the  Pun- 
ishment of  Death  in  certain  cases;  and 
Attestation  of  Listruments. 

New  Orders  of  the  Court  of  Review  weaoe 
pronouneed^ 

;bastbb  tkrx. 

April, — ^New  Common  Law  Rules  were 
issued  as  to  Dies  non  and  Pkticess. 

Returns  to  Parliament  were  made  from 
the  Chief  Registrar  of  the  Court  of  Bank- 
ruptcy. 

14. — ^The  Ha]l  and  Library  of  the  Incor- 
porated Law  Society  were  opened  this  day  for 
the  iospection  of  the  Judges. 

3ffly.  —  Bills    for  examining   witnesses 
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in  Ireland,  and  for  amending  the  Usury 
Laws,  were  brought  in. 

The  Lunatics  Bill  passed  the  Lords. 

Exchequer  Court  Offieers'  Bill  broughtpn. 

The  Uniformity  of  Process  and  Equity 
Process  Bills  received  the  Royal  Assent. 

Seijeants  Taddy  and  Merewether  were 
appointed  Attorney  and  Solicitor  General 
to  the  Queen. 

TRiNrrr  tbrm. 

June  7.— The  Reform  Act  for  England 
and  Wales  received  the  Royal  Assent. 

Mr.  John  Wood  was  elected  Recorder  of 
York. 

The  Prescription  Bill  passed  the  Lords. 

The  Fourth  Report  of  the  Common  Law 
Commissioners  on  Imprisonment  for  Debt 
was  published. 

July, — The  Contempts  in  Equity  Bill 
passed  the  Lords.    . 

A  Bill  for  abolishing  the  Punishment  of 
Death  in-  Cases  of  Forgety  was  introduced. 

The  Ecclesiastical  Contempts  Bill  passed 
the  Lords. 

*  Mr.  Spence  brought  .in  his  bill  to  dimin- 
ish the  Expence  and  Delay  of  Ph)ceedings 
in  Chancery.  ^ 

The  York  Assizes  postponed  on  account 
o^  the  Cholera. 

August.  — The  Third  Report  of  the 
Real  Property  Commissioners  was.  pub- 
lished. 

A  Petition  firom  the  Incorporated  Law 
Society  was  presented  to  the  House  of 
Commons  by  Mr.  Freshfield,  complaining 
of  want  of  Accommodation  in  the  Judges' 
Chambers. 

The  Royal  Assent  was  given  to  the  fol- 
lowing Bills: — Pjrescription ;  Anatomy;  and 
Remedies  against  the  Hundred. 

The  Bills  for  the  Abolition  of  Sinecures 
in  the  Court  of  Chancery,  and  for  the  Lord 
Chancellor's  Salary,  were  brought  ia,  and 
speedily  passed  both  Houses. 

An  Amendment  in  the  Bill  for  abolishing 
the  Punishment  of  Death  in  Cases  of  For- 
gery was  carried  in  the  Cases  of  Wills  and 
Powers  of  Attorney. 

The  Royal  Assent  was  given  to  the  fol- 
lowing Bills: — Chancery  Sinecures;  Ex- 
,chequer  Court  Officers ;  Bankrupt  Act 
Amendment;  Lord  Chancellor's  Salary; 
Forgery. 

A  Select  Committee  of  the  House  of 
Commons  reported,  on  the  General  Regis- 
try Question. 

Mr*  Seijeant  Spankie  was  promoted  to 
the  rank  of  King's  Serjeant,  and  Mr. 
Beames,  Mr.  Swanston,  Mr.  Rolfe,  and 
Mr.  Joy,  to  that  of  King's  Counsel. 


The  writs  issued  in  tfie  ffing's  Bendi 
from  the  commencement  of  Trinity  Tena 
to  the  2l8t  of  August,  were  7402 ;  and  in 
tiie  Exchequer  of  Pleas,  8308. 

The  Lord  Chancellor  introduced  his  bOi 
for  the  Improvement  of  the  Administratioa 
of  Justice  in  the  Court  of  Chancery. 

16. — The  Parliament  was  prorogued. 

Collins  was  tried  for  an  attack  on  tbe 
King,  and  convicted  of  high  treason ;  but 
his  life  was  spared. 

The  number  of  Attorneys  admitted  frtxm 
Michaelmas,  1831,  to  Trinity,  1832,  indn- 
sive,  was  445. 

MICHABLHAS  TBRX. 

November. — ^Mr.  Marriott  was  appointed 
Chairman  of  the  Middlesex  SessioDs,  on  the 
retirement  of  Mr.  Const. 

General  Rules  were  agreed  upon  by  the 
Judges,  pursuant  to  the  Uniformity  of  Pro* 
cess  Act. 

4. — Lord  Tenterden  died. 

7.— Sir  Thomas  Denman  was  appoint- 
ed  Chief  Justice  of  the  Court  of  King's 
Bench. 

Mr.  Seijeant  Merewether  received  a 
patent  of  precedency. 

26. — Sir  WUliam  Home  was  appointed 
Attorney- General,  and  Mr»  Campbell  Soli* 
citor  General. 

A  new  regulation  was  made  for  issoing 
Writs  in  the  Kingf  s  Bench. 

December  3. — The  Parliament  was  die- 
solved,  and  a  new  Parliament  summoned  for 
the  29th  January. 

The  Remanet  Fees  were  reduced  in  the 
Court  of  King's  Bench. 

Ij4n  Obituary  fitr  the  year  1832  unU  he  gm* 
in  the  next  Number  J} 


LAW  OF  ATTORNEYS, 
No.  V. 


WEEK  AN  ATIOBNXT  MAT  NOT  AJUNOOH  ▲ 

CAUSE. 

The  general  doctrine  on  this  subject,  u 
hid  down  by  Lord  Tenterden  in  Rowstm  t. 
Earle,  1  M.  ft  M.  538,  is  that  an  nXbomtJ 
is  not  compellable  to  carry  on  a  cause,  un- 
less he  is  furnished  with  funds.  Hie  attor- 
ney (said  his  Lordship)  has  a  right  undodA- 
edly  to  say,  he  will  not  go  on,  unless  be  0 
furnished  with  the  means  to  do  so. 

There  must,  however,  be  reasonable  »• 
tice  by  the  attorney  to  his  client,  of  hb  in- 
tention to  abandon  the  cause.  In  a  recent 
case  of  Hoby  v.  Built,  3  B.  &  Ad.  350,  it 
was  held,  that  an  attorney  who  was  letuad 
to  conduct  a  cause  at  the  assiM^  cooUim^ 
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on  tlia  giDond  of  want  of  fonds, 
without  giving  the  dieat  reaaonable  notice. 
At  the  trial  of  tiie  action*  brought  in  as- 
twBKpsU  by  the  client  againat  dia  attomej, 
and  which  came  on  before  Mr,  Justice  Bo- 
wiquet,  at  the  Spring  aaaizea  for  Hereford 
in  1831,  it  appeared  in  evidence,  that  two 
actions  were  depending  againat  the  client, 
and  that  he  had  retained  the  attorney  to 
defend  them  at  the  aaaizea :  and  the  attor- 
ney, 80  kte  as  Monday  the  20th  of  March, 
1881,  (Thursday  the  24th  being  the  com- 
misBion  day  at  Hereford,)  caused  subpoenas 
to  be  issued  in  the  cause,  and  on  Saturday 
the  26th,  the  witnesses  being  in  attendance, 
(he  causes  were  taken  as  undefended,  and 
TerdictB  found  against  the  client,  on  which 
judgments  were  entered  up,  and  he  was 
taken  in  execution.     On  the  part  of  the^ 
attorney  it  was  proved,  that  on  Saturday 
the  18th  of  March  (before  the  commission- 
day),  the  attorney  came  to  the  client  with 
one  WoodhoQse,  an  attorney,  and  said  that 
he  had  recommended  Hoby  (the  cUent)  to 
let  Woodhouse  prepare  the  hiiefii,  and  con- 
dact  the  rest  of  the  defence ;  and  the  client 
directed  Woodhouse  to  do  so ;  and  Wood- 
honae  then  engaged  to  prepare  the  briefs 
and  conduct  the  defence,  on  conditbn  that 
the  client  would  furnish  him  with  funds  to 
fee  counsel.     The  client  never  did  supply 
tiuMe  funds,  and  briefiB  were  not  delivered. 
It  further  appeared,  that  Woodhouse  had 
frequently  before  taken  business  into  Court 
for  the  attorney,  and  managed  it  for  him ; 
and  that  on  the  occasion  in  question,    he 
had  charged  him  for  the  business  done,  and 
consider^  him  (the  attorney)  as  paymaster. 
Hie  learned  Judge  told  the  Jury,  that  the 
plaintifr,  undoubtedly,  was  not  entitled  to 
itcover,  if  it  was  agreed  between  all  the 
parties  that    after  Saturday  the  18th  of 
March,  Built  should  cease  to  be  the  attor- 
ney; and  he  left  it  to  them  to  say  whether, 
aJ^  that  time,  Woodhouse  acted  as  the  at- 
torney of  Hoby,  or  meiely  as  the  agent  of 
Buflt 

As  to  the  other  point,  he  was  of  opinion 
that,  althoo^  an  attorney  who  undertakes 
a  cause  ia  not  bound,  at  ill  events,  to  pro- 
ceed with  it,  if  he  is  not  supplied  with 
funds,  yet,  that  an  attorney  who  has  under- 
taken a  defence  with  a  view  to  trial,  cannot 
abandon  it  on  the  eve  of  the  assizes,  with- 
out giving  his  client  a  reasonable  oppor- 
tunity of  resorting  to  other  assiatance ;  and 
he  directed  them  to  consider  whether  the 
notice  given  in  this  case  was,  with  reference 
to  all  £e  circumstances,  reasonable  in  that 
respect  The  Jury  found  a  verdict  for  the 
plauytiff,  with  166/,  10«.  damages* 


In  the  following  Baster  term,  a  rule  niri 
was  obtained  for  a  new  trial,  on  the  ground 
of  misdirection ;  and  the  case  was  argued 
and  determined  on  the  23d  January,  1832. 

The  following  is  the  judgment. 

Lord  Tenterden,  C.  J.  —  The  learned 
Judge's  direction  was  quite  correct.  If  an 
attorney  desires  to  quit  his  client,  he  must 
give  him  reasonable  notice.  It  was  left  to 
the  Jury,  as  a  feet,  to  say  whether  reason- 
able notice  was  given  in  this  case  •  or  not, 
and  they  have  found  that  it  was  not. 

Littledale,  J. — The  law  was  laid  down 
most  correctly  to  the  Jury.  There  was 
not  sufficient  time  to  have  the  attorney 
changed  between  Saturday  and  Thursday ; 
and  diere-  might  have  been  a  difficulty  in 
the  plaintiff's  raising  the  money  in  that 
time.  Under  the  circumstances  of  this  case, 
the  defendant  should  at  least  have  had  an 
application  made  to  the  Court  to  pos^ne 
the  trial. 

TmmtoH  ondPaiteson^  JJ.,  concurred. 
Rule  discharged. 

The  cases  cited  were  Mordecai  v.  Solo* 
mons.  Say.  172;  Cresswell  v.  Byron,  14 
Ves.  272;  and  1  Sid.  31.  Seealso Maug- 
ham's Law  of  Attorneys,  p.  123,  and  ^bB 
MS.  case  before  Lord  Eldon,  cited  there, 
of^/^onMy-Gea^a/,  atthe  relation  of  Brad- 
ley, V.  . 

PARLIAMENTARY  REPORT, 


[Thb  important  matters  announced  in  the 
following  speech,  and  which,  we  understand, 
will  shortly  become  the  subject  of  Parlia- 
mentary consideration,  induces  us  to  lay  the 
Report  before  our  readers  at  this  period.] 

HOUSE   OF   LORDS. 
Wednesday,  August  15, 1832, 

COUaT  OF  CHANCSaT. 

Thb  Lord  Chancellor. — My  Lords,  I  rise  to 
redeem  the  promise  which  I  made  some- 
time since,  that  before  the  dose  of  the  pre- 
sent session  I  should  lay  before  parliament 
— not  for  the  purpose  of  being  carried,  but 
that  in  order,  during  the  recess,  its  details 
might  be  considered—a  fiiU  for  improving 
the  administration  of  justice  in  the  High 
Court  of  Chancery.  This  Bill  contains 
some  of  the  provisions  of  the  Bill  I  formerly 
presented  to  your  Lordships,  and  therefore 
upon  those  puts  of  it  it  wOl  be  uxmecessary 
for  me  to  trouble  your  Lordships  with  a 
single  observation.  But  the  Bill  contains 
other  provisions  of  very  great  importance, 
the  nature  of  which  I  will  state  to  your 
Lordships.    In  the  first  place,  this  Bill  pro* 
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Videe  for' the  abolitloii  of  tiie  Rejxjit  Oftce/ 
by  wliich  a  considerable  saving  will  be  «rf- 
fected.  In  the  next  place  it  will  prbvide 
•  for  the  regulation—  a  material  regulation — 
and  change  of  the  Registrar's  OfEce ;  and  in 
this  department  also,  a  considerable  saving 
will  take  place.  It  will  then  provide  for 
those  changes  in  that  great  and  most  im- 
portant department  of  the  Court  of  Chancery 
— I  mean  the  Master's  Office — to  wliich  I 
•have  on  so  many  former  occasions  directed 
the  attention  of  the  House.  I  wish  your 
Lordships  to  understand,  that  I  consider  the 
savings  wliich  will  be  elTected  by  these 
cftianges  by  im-  the  least  important  Tesult 
which  may  be  anticipated  from  them.  It  is 
right,  however,  that  I  should  8«tate  what  the 
amount  of  that  saving  will  be.  By  the 
'abolition  of  the  Report  Office,  there  will  be 
a  reduction  of  4000/.  a-year;  by  the  clianges 
in  the  Registrar's  Office,  a  savingof  14,000/. 
a  year  will  be  eflfected ;  and  by  the  altera- 
tions in  the  Master's  Office  a  redi^ction  of 
13,000/.  a-year  will  be  made,  producing  a 
•total  savingof  31,000/.  a-year.  This  re- 
duction, however,  is,  as  I  before  observed, 
•of  infinitely  less  importance  than  the  very 
great  improvement  which,  I  humbly  think, 
.will  be  introduced,  more  particularly  in  the 
•Master's  Office,  by  the  changes  wluch  this 
Bill  is  calculated  to  effect. 

I  have  already  stated  to  your  Lordships, 
that  these  changes  were  recommended  upon 
the  grounds  of  expediency  and  necessity  ;  I 
ahajl  therefore  relieve  your  Lordships  from 
the  fatigue  of  hearing  again  any  observa- 
tions upon  that  point.  These  changes  ad- 
.  dress  themselves  to  these  objects,  namely, 
to  tlie  throwing  out  entirely  of  tibit  depart- 
ment of  the  Court  of  Chancery,  the  Master's 
Office,  the  branch  of  the  system  which  pays 
the  Master  by  fees  upon  the  work  done — to 
the  entirely  abolishing  the  worst  part  of  the 
fee  system  in  the  Master's  Office — I  mean 
'ttts  oopy-money,  which  gives  an  interest  to 
'those  belonging  to  that  department  to  in- 
.crease^needLessly,  and  I  may  say  vexa- 
tiously — the  expense  to  the  suitors;  the 
expense  being  increased  in  an  infinitely 
greater  proportion  than  the  sums  actually 
raised  by  that  bad  mode  of  paying  judicial 
men:  to  the  abolishing  that  still  worse 
system  and  abuse,  grafted  on  the  former 
bad  one — I  mean,  the  payment  of  gratuities 
— ^the  legality  of  which  is  only  unquestion- 
able, because  it  has  grown  into  a  habit, 
which  seems  to  have  become  permanent  in 
that  office.  These  changes  will  be  import- 
ant, considered  with  reference  to  economy, 
•but  incalculably  more  so  when  viewed  as 
improvements  in  the  .^uiministration  of  jusi 


tioe  mthis  psAkular  depailhie&t.  TheMm^ 
ter  .will  in  fiitiire  be  paid  by  a  s^ary  hv 
stead  of  fees,  by  which  a  saving  of  at  least 
14,000/.  a-year  will  be  made.  There  ar^ 
some  other  changes  proposed  to  be  madje  ia 
this  department,  to  which  i  will  Qot  now 
allude,  as  i  do  not  wish  to  enter  iato  muc^i 
detail  on  the  present  occasion.  I  have,  for 
reasons  already  given,  poBt|xiQed  dealing 
with  the  department  of  the  Six,  Clerks,  and 
that  of  the  Subpcona  Office*  -  Those,  de- 
partments, together  with  one  or  two  tjithqr 
branches  of  the  system,  will  be  more  o6n* 
veniently  introduced  into  one  or  twd  other 
legislative  measnres,  which  will  be.  rendered 
necessary  by  the  Act  which  has  this  day  re^ 
ceived  die  Royal  Assent^.  In  addition  to 
those  other  measures,  there  is  a  very  im- 
portant propositioQ  whidi  I  shall  £eel'it  inj 
duty  hereafter  to  submit  to  Parliament,  and 
wliich  I  hope  and  trust  will  be  carried  into 
effect — I  mean,  the  oonstitutiDn  etf  a  Const 
of  Appeal  in  Chancery,  by  the  subsUti^on 
of  a  Coort,  composed  of  the  heads  of  the 
Equity  jurisdiction,  for  the  single  head  of 
that  Courts  tlisct  single  head  at  present 
constituting  a  Court  of  Appeal  from  another 
brdnch  of  Bquity. 

In  addition  to  the  three  heads  of  the 
Equity  Courts,  I  phypdee  to  place  in  the 
Court  of  Appeal  the  Chief  Baton  of  the 
Court  of  Exchequer.  But  the  Judge  ^dK»e 
decision  is  appealed  against,  wilLr  ^orisi^ 
the  hearing  of  the  esse  affecting  his  judg- 
ment, be  excluded  from  this  Court.  The 
appeal  to  this  Coort  wiU  not  be  compulsory 
on  the  suitor,  bat  by  way  of  diectioBi, — so 
that  he  may  either  go  to  the  High  Court  of 
P^liament,  or  to  the  Court  of  /l^ipeal ;  but 
it  is  part  of  my  plan,  that  firom  that  Court 
of  Appeal  he  shall  not  eome  to  Parliament 
in  the  last  resort,  unless  there  shall  be  a  di- 
versity of  opnion  amongst  the  Judges.  I 
likewise  mean  to  add  a  provision,  which  I 
cannot  help  feeling  to  be  of  eminent  im- 
portance, not  only  to  the  administration  of 
justice,  but  to  the  proceedings  of  this  House 
in  the  appellate  jurisdiction :  —I  mean,  giv- 
ing your  Lordships  the  power — (if  by  law 
you  have  it  not,  for  there  is  some  doubt  on 
the  point ;  if  you  have;  my  proviso  will  have 
only  a  declaratory  effect :  it  will  confer  the 
power  upon  you  by  pomtive  enactment)-— 
of  calling  on  tiie  Judges  in  Bquity,  as  you 
now  caSl  on  the  Judges  at  Law,  to  attend  in 
this  House  to  give  yon  assistancein  cases 
of  appeal,  for  the  purpose  of  helping  you  in 
yonr  decisions. 
'  I  am  perfectly  airare  that  if  Ihia  measure 
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wett  tor  sta|>  turn,  d^a^  li  aeal.iotprove-' 
neat  will  be  made,  it  would  be  felt  that 
enough  would  not  have  been  done ;  &>r  it  is 
my  iked  and  deliberate  opinion,  by  whicH 
}  am  desicouB  of  being  understood  to  abide 
^□nly,  i4  ^te  of  the  objections  from  quar- 
ters which  are  entitled  to  great  respect*  to 
which  I  understand  that  opinion  has  been 
exposed, — tiiat  avery  great  change  indeed 
IB  absolutely  necessary  iu  the  constitution 
pf  the  high  office  which  J, ,  undeservedly, 
bare  the  honor  to  fill.     I  think  that  we 
psnnot  mi^ch  longer  remain  in  this  country 
with  that  great — I  will  not  say  that  gross 
sad  grievous,,  bat  only  with  that  great, 
signal,  and  striking  ai^omaly,  that  the  high- 
jMt  judge  in  civil  matters  luider  the  Crown 
is  a  minister  of  the  Grown*  and  is  remov- 
able at  the  pleasure  of  the  Crown.^  that  to 
him  is  entroated,  sitting  alone  and  without 
ooatrol,  the  disposal  of  property  of  an  im- 
mense amount,  and  of  rights  and  interests 
^till  more  dear  to  the  parties  than  any  rights 
of  property,  however  important.     The  Lord 
Chancellor  ia  all  this  while  removable  at  the 
pleasure  of  the  Crown,  and  is  alao«  whether 
he  will  or  not,  a  political  character,  as  well 
as  a  judicial  one.     I  am  sure  that  it  is 
tmly.  necessary  to  ^ance  at  this  subject,  in 
order  to  fill. your  Ixirdships'  minds  ivith  the 
.ideas  which  at  present  press  upon  mine. 
I  am  certain,  that  much  longer  this  anomaly 
^cannot  last.     Why,  the^,  what  is  to  be 
done  with  that  high  office, — with  that  great 
.public  functionary?     1  propose  merely  to 
fiepante  one  branch  of  the  Lord  Chancellor's 
judicial  functions —  I  mean  that  branch  in 
which  he  aits  and  acts  as  a  Judge  alone- 


out  ^y  increase  of  patrons^,. and  without 
a  single  shilling  of  additional  burden  to  the 
public ;  and  my  opinion  is,  that  the  provi^ 
sion  which  has  been  made  by  Parliament  for 
the  sustentation  of  the  office  of  Keeper  of 
the  Great  Seal,  is  abundantly  sufficient,  if 
well  applied,  to  maintain  in  due  dignity  the 
Lord  Chancellor,  as  an  officer  of  state  and 
as  the  Chief  Judge,  irremovable  and  purely- 
judicial,  in  the  High  Court  of  Chancery'. 

In  effecting  the  changes  which  I  have 
described  to  your  Lordships,  it  may  be 
necessary  in  another  session,  somewhat  to 
new-model  the  salaries  of  some  of  the  judi- 
cial officers  of  this  country,  and  to  diminish 
their  amount  in  some  cases ;  but  I  should 
not  be  doing  justice  to  a  most  useful  and 
learned  Judge,  and  above  all,  to  the  office 
which  he  fills,  if  J  did  not  say.  that  the 
keeping  up  of  the  salary  of  the  Chief  Justice 
qf  the  Court  of  Common  Pleas,  so  muck 
higher  than  that  of  the  Master  of  the  Rolls, 
is,  in  my  opinion,  only  tolerated  by  Parlia- 
ment on  the  supposition  that  the  Master  of 
tbe  Rolls,  who  ranks  higher  in  his  profe8«> 
sion  than  the  Chief  Justice  of  the  Common 
Fleas,  has  the  advantage  of  a  residence, 
which  the  latter  docs  not  possess.  I  owe 
it  to  my  Right  Honorable  Friend,  who  fills 
the  office  of  Master  of  the  RoDs,  to  state 
that,  with  his  usual  disinterestedness,  he 
has  abandoned  the  advantage  of  his  reaiw 
dence,  by  giving  up  to  the  public  service,  for 
which  sacrifice  no  compensation  (most  im- 
properly, as  I  think,)  has  been  granted,  and 
consequently  there  exists  an  inequality  be- 
tween his  remuneration  and  that  of  the  Chief 
Justice  of  the  Common  Pleas,  who  is  his  in- 


J^om  his  other  functions ; — from  hi^  political  I  ferior  in  rank,  and  by  no  possibility  his  supe- 
ffiuctions,  and  from  tbe  functions  which  he 
.discharges  aa  Speaker  of  this  House,  and 
fmta.  his  function  as  adviser  of  the  Crown ; 
.and  also  from  th^  other  function  incident 
to  the  Speakership  of  this  House— I  mean 
the  judicial  function,  in  that  appellate  juris- 
<^tion,  not  exercised  by  the  Lord  Chuicel- 
k)r  alone,  but  in  conjunction  with,  and  it 
iKed  be,  under  the  control  and  super- 
intendence of  coadjutors  of  a  judicial  cha- 
lacter.  If  these  functions  be  no  longer 
united,— if  the  Lord  Chancellor  shall  be 
allowed  to  sit  in  this  House  under  precisely 
the  same  circumstances  as  the  other  Judges, 
and  in  the  Privy  Council  also, — ^when  that 
iii^xnrtaat  branch  of  appellate  jurisdiction 
•hall  be  new  modelled  by  Parliament,  as  by 
^  Act  pasised  this  session  it  is  pledged  to 
he,  so  as  to  be  rendered  a  useful  and  efficient 
Comt,-rthen,  my  Lords,  the  great  anomaly 
.of  which  1  complain  will  he  removed,  with- 


rior  in  usefulness  or  importance.  I  have,  at 
present,  merely  glanced  at  this  object,  which 
will  come  before  your  liordships  more  fully 
upon  a  future  occasion. 

With  your  Lordships  permission,  I  may 
as  well  observe  here,  that  I  alone  am  an- 
swering to  the  measures  which  I  am  now 
suggesting,  and  that  I  must  not  be  under- 
stood to  speak  in  the  name  of  my  colleagues. 
The  opinions  which  I  have  expressed  in  this 
House,  and  more  fully  elsewhere,  not  only 
remain  undiminished,  but  the  experience 
which  I  have  had  in  office  has  incalculably 
increased  their  force. 

Before  I  conclude  my  address,  I  trust 
that  I  may  be  allowed  to  allude  to  a  charge 
which  has  been  introduced  into  discussions 
connected  with  this  subject  on  dne  or  two 
occasions — (not  however  in  this  House,  nor 
by  any  persons  conversant  with  the  finance 
department  of  tlie  Court  of  Chancery,) — 
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respecting  the  Suitors'  Ftmd.  Some  per- 
sons, from  extreme  ignorance  on  this  sub- 
ject, have  stated  that  this  fiind  has  been 
dealt  with,  not  by  the  Court  of  Chancery, 
but  by  the  Parliament,  in  an  unfiedr  manner. 
Why,  in  point  of  fact,  it  has  been  dealt 
with  as  unfiairly  by  one  as  by  the  other. 
The  only  difference  between  the  two  cases 
is,  that  it  has  not  been  dealt  with  by  the 
Court  at  all,  because  the  Court  cannot 
touch  it  to  the  extent  of  a  single  penny ; 
but  a  part  of  it  has  been  dealt  with  by  Par- 
liament, in  a  usual  and  a  fair  manner. 
What,  by  a  vague  and  general  expression, 
is  called  "  The  Suitors'  Fund,"  is  composed 
of  several  branches.  I  will  shortly'  and 
sufficiently  explain  the  nature  of  this  fund. 
The  suitors  in  Chancery  are  entitled  to  im- 
mense sums  of  money,  amounting  to  several 
millions,  which  are  from  time  to  time  paid 
into  the  hands  of  the  Accountant- General, 
and  entered  to  the  credit  of  their  respective 
suits.  At  any  time  during  the  progress  of 
a  suit,  application  can  be  made  by  the 
parties  to  have  these  sums  thus  paid  into 
the  Accountant-General's  hand,  invested  in 
the  public  funds.  It  is  at  their  option  to  do 
this ;  and  it  is  their  own  fault  if  they  omit 
it.  The  parties  who  are  entitled  to  the 
principal  are  also  entitled  to  the  dividends, 
and  these  continue  to  be  carried  to  their 
credit,  and  added  to  the  principal.  This 
great  bulk  of  money  Parlifunent  could  not 
touch.  There  is  another  fimd, — the  float- 
ing balance  of  cash  in  the  Accountant- 
General's  hand, — called  the  Dead  Fund, 
and  so  called  only  because  it  yields  no  in- 
terest. This  balance  remains  in  the  hands 
of  the  Accountant- General,  because  no  ap- 
plication is  made  to  have  it  invested  in  the 
funds  so  as  to  yield  interest.  This  fund  has 
firom  time  to  time  been  dealt  with  by  Par- 
liament; for  instance.  Parliament  has,  by 
act,  occasionally  ordered  a  part  of  it  to  be 
applied  in  a  particular  manner.  Your  Lord- 
ships will  perceive  that  the  cash  balance  is 
precisely  of  the  same  nature  as  a  banker's 
balance.  The  Court  of  Chancery  is  to  a 
certain  degree  a  banker.  The  Court  always 
has  sufficient  money  to  pay  the  suitors  the 
uttermost  farthing  on  demand;  but  as  no 
banker  is  expected  to  keep  the  whole  of  his 
balance  in  his  shop  every  day  and  every 
hour,  for  the  chance  of  his  customers  calling 
for  it,  so  neither  is  the  Court  of  Chancery 
bound  to  keep  the  whole  of  the  fimd  in 
question  in  its  hands  on  the  chance  of  being 
called  upon  to  pay  it.  The  banker  always 
finds  funds  for  the  payment  of  every  draft 
jnesented  to  him,  and  the  Court  of  Chancery 


finds  funds  to  satisfy  every  d(Rnaad 
may  be  made  upon  it.  Parliament  bas  in 
several  instances  directed  a  portion  of  this 
unappropriated  fimd  to  be  invested  in  the 
public  securities,  so  as  to  bear  interest, 
which  interest  has  from  time  to  time  been 
applied  to  various  purposes,  and  sometimes 
to  the  pa3rment  of  salaries.  To  this  interest 
no  individual  has  any  claim.  There  naj, 
by  possibility — by  a  bare  possibility^arifle 
a  daim  to  tiie  principal ;  for  this  fond  is 
composed  of  small  sums  which  once  be- 
longed to  persons  who  have  ceased  to 
exist. 

If,  however,  all  the  parties — all  the  dead 
suitors — were  to  rise  up  and  prefer  their 
claims  to  every  half  fisutiung  of  those  sums 
of  money,  they  could  be  paid  out  of  the 
principal ;  but  their  daims  must  be  confined 
to  the  principal,  to  the  interest  they  oonld 
have  no  claim,  because,  to  them  tiie  money 
would  not  bear  interest,  it  bdng  their  o^ 
&iult,  and  their  own  &ult  alone,  that  it  tras 
not  laid  out  for  that  purpose  in  the  public 
funds.    Now  that  interest  bajB  been  some- 
times found  greaterthanthedemandsmadeoD 
it ;  and  the  surplus  forms  a  fimd  called  the 
'•  Interest  Fund,"  to  the  prhicipal  of  ^di 
no  party  at  present  existing,  or  who  could 
come  into  existence,  can  have  any  daim. 
The  interest,  then,  accruing  to  form  a  fimd, 
is  from  time  to  time  itself  invested.    And  if 
no  person  could  come  into  existence  vho 
could  establish  a  claim  to  the  principal  of 
the  fimd,  because  it  was  itself  interest,  so 
none  could  have  any  daim  to  the  interest  of 
tiiat  principal,  which  is  interest  upon  in- 
terest.  This  fimd  now  amounts  to  600,000i.f 
which  leaves  20,000/.  a  year  unappropri- 
ated, over  and  above  that  which  has  been 
employed  by  former  dispositions  of  the  le- 
^dature :  it  is  partiy  interest  upon  interest 
and  partiy  interest  upon  interest  upon  in* 
terest ;  and  is  therefore  of  necessity  enlaie- 
ly  at  the  disposal  of  Ftoliament.      My 
Lords,  the  Dead  Fund,  with  the  interest 
which  has  accumulated  on  it,  amounts  to 
about  one  million,  which  may  entirely  be 
treated  as  prindpal ;  for  it  may — by  ^ 
most  remote  chance,  to  be  sure,  that  a  man's 
imagination  can  concdve — be  possible  that 
the  whole  or  the  greater  part  of  the  fimd 
may  be  claimed ;  but  it  is  only  the  intereA 
— to  which  there  cannot  by  any  possibifity 
be  any  claim  on  the  part  of  the  suitor— 
wluch  is  taken  by  Parliament.    TTie  fiott- 
ing  balance  amounts  at  present  to  about 
500,000/.     I  need  not  detain  the  Honse 
longer  upon  this  point.     It  is  only  necesssiy 
to  state  this  much,  in  order  to  nreqf 
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9mtj,  I  hopelbr  Qfer,  tbe  chaig»  that  Par- 
liament has  done  any  thing  which  it  had 
Dot  a  right  to  do  with  the  Suitor's  Fund. 

fieii^  now»  my  Lords,  on  the  subject  of 
LawRefbims,  perhaps  your  Lordships  willal- 
low  me  to  state  the  results  which  have  oc* 
cuzred  during  the  last  six  or  s^en  months, 
6om  the  rery  great  improvements  which 
you  have  adopted  in  the  law  of  this  country 
in  relation  to  the  administration  of  bank- 
ropt's  effects.  The  measure  to  which  I 
allude,  has  established  a  balance  in  the  way 
of  saving,  after  the  payment  of  all  the  sala- 
ries of  all  the  officers,  including  ten  Com- 
missioners  (four  of  whom  are  Judges  of  the 
Court  of  Review),  registrars,  and  clerks, 
36,000/.  a  year.  Instead  of  26,000/.  a  year, 
tiie  cost  of  seventy  Commissioners,  under 
the  old  system,  at  380/.  each,  the  total 
charge  under  the  present  is  17,000/.,  thus 
makmg  a  yearly  saving  of  9,600/.  The 
office  of  SecretajT'  of  Bankrupts,  which  was 
attended  with  an  expence  of  5000/.  or 
6000/.  a  year,  now  costs  only  2,800/.,  ef- 
fecting an  annual  saving,  of  more  than 
2,500/.  In  the  list  of  messengers'  charges, 
there  is  a  saving  of  6000/.  yearly.  From 
these  savings  must  be  deducted  the  pay- 
ment of  the  Registrar  and  Accountant- Ge- 
neral; after  winch  there  remains  a  clear 
yearly  saving  of  500/.  to  be  added  to  that  of 
9,000/.,  effected  by  the  constitution  of  the 
new  Court  as  regards  the  Judges.  The 
further  savings  effected  in  the  payment  of 
the  Lord  Chancellor's  Secretary  alone,  with 
various  other  deductions  in  bargains,  re-as- 
sigmnents,  and  sales,  amounts  to  10,000/., 
which,  with  the  sums  I  have  above  men- 
tioned, make  a  total  saving  of  43,000/..  a 
year ;  from  which,  however,  must  be  deduct- 
ed wme  6000/.  or  7000/.  a  year,  payable 
as  compensation-permanent  compensation 
—for  the  changes  which  have  taken  place. 
Ilius  the  permanent  saving  effected  by  the 
new  arrangement  is  reduced  to  36,000/.  a- 
jear,  as  I  stated  before.  The  present  saving 
is  not  so  great,  in  consequence  of  various 
compensations,  not  permanent,  which 
amount  to  12,000/.  a-year,  so  that  the  ac- 
tual saving  at  present  effected  is  only 
24,000/. 

The  saving  of  expences,  however,  is  the 
least  part  of  the  benefit  which  has  resulted 
from  the  change  in  question.  The  system 
has  worked  excellently  in  other  respects. 
In  one  particular,  and  in  one  particular  only, 
have  I  been  disappointed ;  and,  I  may  add, 
agreeably  so.  Your  liordships  may  recol- 
lect, that  I  always  contended,  that  a  smaller 
dwnber  of  ComnussionerB  than  ten,  i^- 


pointedby  the  new  Act,  would  be  sufficient 
to  perform  the  business  which  had  hereto- 
fore been  done  by  seventy.  As  fru:  as  ex* 
perience  has  hitherto  gone,  I  think  I  am  en- 
tided  to  say  that  1  was  right  in  my  opinion ; 
and  though,  by  strugglii^  with  my  learned 
coadjutors,  who  assisted  me  in  preparing 
the  Bill,  I  was  enabled  to  get  the  number 
of  Commissioners  and  Judges  reduced  frx>m 
fourteen  to  ten,  I  feelconfident  thatwe  should 
not  have  furnished  too  little  judicial  assist^ 
ance  to  the  administration  of  affairs  in  Bank- 
ruptcy, if  we  had  carried  the  reduction  still 
further.  This  remark  does  not  apply  to  the 
Commissioners,  who,  ordinarily,  and  with, 
so  much  advantage,  work  the  commissions ; 
but  to  the  Court  of  Review,  which,  in  my 
opinion,  is  considerably  underworked ;  and, 
I  look  forward  with  great  satisfaction  to  the 
prospect  of  being  enabled,  at  an  early  pe- 
riod of  the  next  session  of  Parliament,  to 
throw  on  the  learned  and  excellent  persons 
who  constitute  that  Court,  and  who  are  so 
able  to  bear  it*  a  very  considerable,  and  I 
hope,  a  very  useful  addition  to  their  judicial 
labors,  by  connecting  their  jurisdiction  with 
that  of  tiie  Insolvent  Debtors'  Court.  By 
that  arrangement,  the  duty  imposed  on  theae^ 
learned  persons  will  not  be  too  onerous, 
whilst  the  country  will  gain  incalculably  by. 
having'a  greater  number  of  circuits  perform- 
ed by  the  InsolventDebtors'  Court  in  all  parts 
of  the  country,  than  from  the  small  niunber 
of  Judges  in  that  Court,  there  being  only 
six  or  four  of  them,  they  are  enabled  to 
make,  and  will  secure  the  inestimable  ad- 
vantage of  constant  access  to  that  Court. 

I  will  take  the  liberty  of  stating  one  or 
two  &cts,  to  illustrate  the  working  of  the 
new  system,  which  are  so  interesting  in 
themselves,  that  I  am  sure  I  need  not  apo- 
logise to  your  Lordships  for  mentioning 
them.  In  two  months  in  1831,  the  num-. 
her  of  dividend  meetings  was  149  (this  was 
the  average  number)  ;  yet  in  the  two 
months  preceding  the  period  when  they 
came  into  operation,  namely  November  and 
December,  1831,  on  the  prospect  of  a  better 
mode  of  doing  business,  there  were  no  less 
than  631  meetings  of  this  description ;  four 
or  five  times  as  many  as  in  the  other  cieuse ; — 
all  "setting  their  houses  in  order," — all 
wishing  to  have  their  matters  carried 
through,  that  they  might  not  be  found 
wanting,  when  they  came  to  be  looked  after 
by  the  investigating  power  of  the  new  tri- 
bunal, then  established  and  about  to  com- 
mence its  operations.  My  Lords,  in  res- 
pect to  one  portion  of  the  new  system  —the 
value  of  which,  though  much  doubted,  haa 
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been  prod^uitive  of  the  most  beneficial  ef- 
fects (I  mean  the  appomtment  of  official 
Itaaignees) — I  beg  leave  to  state  to  your 
JLordships  one  or  two  Uluatrative  ^cts. 
From  tiie  report  of  one  commissioner  only, 
it  appears  tluit  he  having  looked  into  all  the 
arrear  accounts  of  an  old  assignee,  found 
that  there  was  a  considerable  sum  due ;  and 
did,  with  the  assistance  of  the  official  as- 
signee connected  with  him,  actually  get  m 
fbnds,  of  which  no  account  had  been  ren- 
dered, amounting  to  no  less  than  51,355/. 
Thus,  in  one  siilgle  department  of  the  new 
system, — one  individual  commissioner,  with 
the  official  assignee  atttaehcd  to  him,  ob- 
tained possession  of  upwards  of  50,000/. « 
which  had  been  lying  in  the  hands  of  differ- 
ent parties  until  the  afikir  was  thus  scru- 
tinized. Were  I  to  statd  to  your  Lordships 
the  facts  which  I  am  possessed  of,  they 
^ould  strike  3rou  as  they  have  done  me,  as 
supplying  most  satisfactory  proofs  of  the 
good  working  of  this  system.  I  will  trouble 
you  with  a  few  of  these  facts;  and  in  order 
that  there  may  be  no  mistake,  I  wiH  men- 
tion the  names  of  the  parties  concerned. 

In  the  bankruptcy  of  James  Rose,  a  de- 
cree of  the  Court  of  Chancery,  in  1828,  di- 
rected the  sum  of  5,213/.  to  be  paid  to  the 
assignees,  who  never  applied  for  it.  The 
liiatter  slept,  and  was  totally  forgotten, 
tcntil  the  official  assignee  discovered  some 
trace  of  the  transaction  in  the  old  assignees' 
books,  and  recovered  the  money,  after  the 
lapse  of  nearly  ten  years.  In  the  case  of 
Mother  bankrupt,  one  Wilkinson,  an  ac- 
countant, (and  I  mention  this  the  more  par- 
ticularly, as  accounts  bore  so  large  a  share 
in  the  administration  of  bankrupts'  effects 
under  the  old  system,)  assets  to  the  amount 
of  7000/.,  belonging  to  different  estates, 
were  allowed  to  remain  in  his  hands,  where 
they  were  found  at  the  time  of  his  bank- 
ruptcy. This  item  also  appeared  in  his 
balance-sheet :  "  Profits,  including  profes- 
sional earnings,  as  accountant,  and  balance 
remaining,  s&er  declaring  final  dividends, 
88,000/."  I  will  detain  your  Lordships  only 
by  stating  one  or  two  otiier  feicts :  A  com- 
mission was  issued  against  Hurst  and  Ro- 
binson, in  1826.  The  official  assignee, 
when  appointed,  found  11,042/.  lis.  lOd. 
lying  dead  in  a  banker's  hands,  and  2191/. 
in  other  hands,  which  he  immediately  re- 
covered, and  vested  in  Exchequer  billB,  for 
the  benefit  of  the  creditors. 

Ik  the  case  of  a  person  who  became  a 
bankrupt  in  1811,  it  iSras  found  that  1320/. 
had  been  received  by  the  assignee,  yet  that 
no  audit  had  taken  place ;  the  assignee  was 


dead,  after  having  become  insc^vent,  yf!A 
tiiat  sum  in  his  hands.  A  person  named 
Applegarth  became  a  bankrupt  in  1826,  and 
the  solicitor  absconded  wzllr  his  books ;  yet 
the  official  assignee  has  succeeded  in  fixing 
the  old  assignees  with  various  sums,  amount- 
ing to  5000/.,  which  were  totdly  oveiiodc- 
ed  upon  several  audits  had  before  the  old 
commissioners.  In  1817,  a  man  of  tiie 
name  of  Hadley  became  a  bankrupt,  and  his 
fsLtfaer  proved  a  debt  of  7000/:,  andgotliim- 
self  appointed  assignee.  No  assets  were 
produced,  nor  any  dividend  paid.  Hie  fit- 
ther  had  died ;  but  the  official  assignee  de- 
tected so  many  of  his  ftands,  that  his  exe- 
cutors consented  to  abandon  his  proof  of  the 
debt,  by  which  means  his  creditors  obtsdned 
twenty-  diiillings  in  the  pound.  Ilxis  is  s 
remarkable  fUustration  of  the  benefits  aris- 
ing from  the  new  system.  There  are  seve- 
ral other  cases  of  tins  character— some, 
equally  strong  and  applicable  ;  others,  of 
course,  somewhat  less  so ;  but  hU  oonverg- 
ing  towards  that  point,  which  most  strik- 
ingly illustrates  the  salutary  tendency  of  the 
system  of  Official  Assignees,  and  which  most 
strikingly  testifies  the  general  satisfaction— 
I  will  not  say  miivenAl,  but  general  satis- 
faction— which  its  workings  have  already 
afifbrded  the  trading  interest  of  the  city  of 
London.  Nor  is  the  source  of  this  satis- 
fiEurtion  confined  to  the  mere  saving  of  mo- 
ney ;  tiie  beneficial  operation  of  the  system 
extends  to  thie  saving  of  time.  For  example, 
more  progress  Wiis  made  in  tiie  matter  of 
Duckett's  bankruptcy,  in  fourinonths, under 
the  official  assignees,  than  was  made  in 
eleven  months  in  the  case  of  Fry  and  Co., 
and  twelve  months  in  the  case  of  Mar^ 
and  Co. ;  and  before  twelve  months  a  final 
setdement  would  be  effected  in  the  case  d 
Duckett,  while  four  or  five  years  have  elapsed 
without  a  final  settiement  of  the  two  others. 
My  Lords,  I  cannot  conclude  these  obser- 
vations without  returning  thanks  to  many 
gendemen  connected  with  the  City  of  Lon- 
don, for*  the  cordial,  and  I  may  say,  the 
Hberal  minded  support  which  they  have  gx7- 
en  to  my  views,  opposed  as  these  axe,  in 
some  respects,  to  long  standing  prejudices, 
and  in  otiiers  directiy  interfering  with  their 
interests.  When  I  mention  the  fiu:t,  that 
three  or  four  of  the  most  respectable  bazikeis 
in  London  have  assisted,  not  only  in  the 
choosing  of  eligible  persons  to  act  as  offidsl 
assignees,  but  have  actually  assisted  in  car- 
rying it  into  effect,  at  a  persotud  sacrifice, 
in  one  instance  of  not  less  than  2000/.  a 
yeur,  (the  profit  on  balances  and  sums,  which 
otherwise  would 'havt  been  deposited  in  hii 
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'haaias)  ycrar  Lordslups  wm  admit  ^t  too 
mach  prai^  cannot  be' bestowed  upon  those 
•gentlemen  for  dieirpatriotism  and  Hberality, 
uid  honorable  diaiegaxd  to  mere  self  aggran- 
dizemettt 

In  Btatmg  dus  iaxA,  I  at  onoe  bear  testi- 
mony to  tiie  candour  and  liberality,  of  tiiose 
indiTidualB,  and  also  to  tite  useful  operation 
of  the  new  system^  in  checking  what  was 
before  a  great  abuse,  in  the  management  of 
bankrupts'  estates;  inasmuch  as  profits 
were  givea  to  bankors,  which  they  ou^iit 
not  to  have  rsceiyed.  My  Lords,  I  have 
thought  it  proper  to  take  this  opportunity 
of  stating  these  focts  3  and  in  concluding,  J 
beg  to  repeat,  that  I  cannot  sufficiently  ex- 
press my  sense  of  the  great  zeal  and  ability 
with  which  the  persons  interested  in  the  dis* 
cfamge  of  tJ&ose  duties  have  performed  them  : 
they  are  justly  entitled  to  my  commenda- 
tions and  the  gratitude  of  the  public. 


PLEASANTRIES  OF  THE  LAW. 

No.  V. 


I  SHALL  UGV^  givejBi  further  specimen  of  the 
enticements  offered  to  the  law  student  in 
the  law  books. 


A  horse,  wheneon  a  man  is^ri^ng,  cannot 
be  distrained  for  rent.  But  C.  J.  Keling 
was  of  opinion  that  such  a  horse  may  be 
distrained  danuige  feasant,  and  that  he 
shall  be  led  to  the  pound  with  his  rider  upon 
him.    1  Siderfin,  440. 

Clobor's  wife  complained  against  him  in 
the  Spiritual  Court,  causa  savitia,  for  that 
he  gave  her  a  box  on  the  ear,  and  spate  in 
her  &ce,  and  whirled  her  about,  and  called 
her  damn*d  whore.  This  was  not  by  libel, 
-hot  verbal  accusation,  reduced  alter  to  writ- 
ing. The  husband  denied  it;  but  the 
Court  ordered  him  to  give  her  four  pounds 
every  week,  pro  expensis  litis,  and  alunony ; 
whereupon  he  moved  for  a  prohibition,  sug- 
gesting that  he  chastised  his  wife  for  a  rea- 
.Bonable  cause*  as  by  the  law  of  the  land  he 
weUnught;  after  which  eAie  went  from  him ; 
and  that  tliey  were  reconciled  again,  which 
took  away  the  former  saviiia  as  reconcilmtion 
alter  elopement.  Richardson,  C.  J.  8aid»  that 
they  could  not  examine  what  was  cruelty 
and  what  not.  But  withqut  doubt  the  mat- 
ter alleged  is  cruelty,  for  spitting  in  the 
&ce  waa  punishable  by  the  Star  Chamber ; 
but  if  Clobor  had  justified,  and  set  foftt 
^  provocation  i»y»the  ^dfeto  giffe  tier  »ea4 


.^nabk  eastigaiion,  fiilt  Muld  be  same  c<f- 
lour  for  a  prohibition.  Hedey,  149,  IfiOt; 
aad  see  Affat^s  case,  3  Browid.  86;  wfaeve 
it  seems  to  havsi  been  held,  that  a  husband 
has  a  right  to  beat  his  wife,  and  call  her 
any  name  he  pleases. 

A  man  may  justify  the  battery  o£  anotiur 
in  defence  of  his  wife,  for  she  is  his  ckMeh 
•%  Roll.  $46 ;  which  is  ratiier  an  ungallaift 

reason.  - 

If  a  man  ananlt'me,  I  am  not  bound  to 
attend  untQ  he  atrtkes,  but  I  may  lay  oil 
before  in  my  own  defence ;  for  it  may  be  \ 
shall  come  too  late  afterwards.  2  H.  4,  €, 
per  Cur,  • 

■         » 

The  wearing  of  a  swoid,  %^r  one  ^ 
bound  to  his  good  behaviour,  no  Inreacfa 
of  good  behaviour  pow,  as  perhaps  it 
was  heretofore,  (see  Comp.  Just.  Peacf, 
119,  12ti,)  when  swords  were  not  usi»- 
aUy  wcrn  but  by  spldiers ;  for  then  they 
struck  a£  great  a  terror  in  people  as  a  blw^ 
derbuss  does  now.  But  since  at  this  day 
swords  are  usually  worn  by  all  aorts  of  peo- 
ple, this  cannot  now  be  construed  a  breaob 
of  the  good  behaviour ;  so  that  which  here- 
tofore was  a  crime  is  now  by  custom  be* 
come  none.  Hawle's  Remarks,  &c.  p.  81.  Sp 
tiiat  it  would  seem,  that  as  swords  ave  now 
not  ordinarily  worn, .  except  by  solditers,  it 
wpuld,  at  the  present  time,  be  considered  a 
breach  of  the  peace  to  wear  a  sword. 


In  one  case  a  man  may  choose  his  fother ; 
itisthis:  If  a  man  has  a  wife,  and  dies,  and 
within  a  very  short  time  after  tiie  wife  mar- 
ries again,  and  within  nine  months  hath  a 
child,  so  as  it  may  be,  the  child  of  the  one 
or  the  other ;  some  have  said,  that  in  this 
case  the  child  may  dioose  his  fother  i  Q«u» 
t)|  hoc  casa  fiUatio  non  potest  probari^  Jar 
avoiding  of  which  question  and  other  incon* 
veniences,  the  law  before  the  conquest  wajj, 
sit  omms  vidua  sine  marito  duodecim  mensi- 
bus  ei  si  maritaverit,  perdat  dotem.  Co. 
Litt.  8.  a. 

A  man  may  plead  motguiUy,  yet  tell  i^ 
lye ;  for  by  the  law  no  man  is  bound  to  ac- 
cuse himself;  so  that  when  I  say  ao^  gnil*f, 
the  meaning  is  as  if  I  should  say,  byway  of 
paraphrase,  lam  not  so  guilty  as  to  tell  you ; 
if  you  will  bring  me  to  a  tryal  and  have  n\e 
punished  for  what  you  lay  to  my  charge^ 
prove  it  against  me.    Selden. 


^.  ^ 


^.  says  to  B.  "One  of  us  is 

B.  says  to:4.,.f  It-is- not  Ir  -  AxAA. 
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«« I  am  sure  ii  ii  nol  L''  B.  fttiaU  hay«  an 
action  for  these  vrords,  for  the  subsequent 
words  shew  apparently  that  he  intends  him. 
Coey.  Chambers,  I  Roll.  75. 

Justice  Twisden  said»  he  remembered  a 
shoemaker  brought  an  action  against  one, 
for  saying  he  was  a  cobler ;  and  though  a 
oobler  be  a  trade  of  itself,  yet  it  was  held 
the  action  lay  in  Chief  Justice  Glyn'a  time. 
Mod.  Rep.  fol.  19. 

When  an  execution  is  lawfully  begun*  or 
liath  a  legal  commencement.  This  diversi- 
ty was  taken  and  agreed  for  law  in  Sir 
William  Fish's  case.  Sir  William  was 
looking  out  of  his  window,  and  the  sheriff, 
per  femestram,  delivered  to  him  a  capias  ad 
'  satisfac.  to  take  the  said  Fish  and  appre- 
hend him ;  and  Fish  escaped  from  him,  and 
the  sheriff  broke  the  door  of  his  house,  matii- 
tenant,  and  retook  him  ;  and  adjudged  law- 
ful, because  there  was  a  lawful  beginning  of 
the  execution  before,  which  was  presently 
pursued.    Palmer's  Rep.  53. 

A  sheriff  cannot,  upon  private  process, 
rush  into  a  house,  which  by  craft,  as  knock- 
'  ing  at  the  door,  &c.  he  procured  to  be  open- 
ed unto  him.  and  then  the  first  entry  was 
held  unlawful ;  for  the  opening  of  the  door 
was  occasioned  by  craft,  and  then  used  to 
the  violence  intended.    Hob.  fol.  62. 
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OldBaUey^  Frida^^  Jan.  4, 1803. 

OASB  or  WILLIAM  JOHNSON  ANn  SAMUEL 
FAREy  FOR  MURDER. 

The  prisoners,  WSUiam  Johnson  and  Samuel 
Fare,  were  placed  at  the  bar,  and  arraigned  on 
two  indictments,  the  first  chamng  Johnson 
mth  the  murder  of  Benjamin  Couch  Danby, 
and  Fare  as  beinff  an  accessory ;  and  tiie  other 
charring  both  tne  prisoners  with  assaulting 
Danoy  onthe  king's  highway,  and  robbing  him 
of  1 1#.,  his  proper^r.  The  prisoners  pleaded 
**  not  guilty"  to  noth  indictments. 

At  ten  Vclock  Mr.  Justice  Gasblbb  and 
Mr.  Justice  J.  Parke  came  into  the  Court, 
when  the  prisoners  were  again  placed  at  the 
bar,  and  the  junr  charged  with  taern  upon  the 
indictment  for  the  wiltul  murder. 

William  Johnson  was  described  in  the  calen- 
dar as  a  gardener,  and  aged  29 }  and  Samuel 
ffwe,  alias  8]Mrii»  labourer,  agad  23, 


Mr.  Adoi^vku  V  (wItliwliDm  ww  Bfr.  Ckaiii* 

son)  stated  the  case  for  the  prosecution  at 
considerable  length. 

Mr.  Phillips  appeared  to  defend  Fare,  and 
Mr.  Bodkin  to  defend  Johnson. 

Peter  Addingivn  stated  th^  he  was  a  baker 
at  Enfield.  Bei^amin  Coach  Danby  was  fint 
cousin  to  witness's  wife.  On  the  12th  of  De- 
cember Danby  came  to  lodse  in  witnesa's 
house,  having  been  recently  from  India.  He 
resided  with  witness  until  tne  19th,  Bccompa> 
nying  witness,  nearly  daily,  in  his  cart,  when 
going  his  rounds  witn  bread.  On  the  momiii^ 
of  the  I9th,  witness  lent  him  a  ran  to  shoot 
birds  with,  and  also  lent  him  the  bowl  of  a  to- 
bacco^ipe,  to  chaige  the  gun  with.  He  r»- 
tumed  to  dinner  at  one  o'clock,  and  afterwards 
went  with  witness  in  his  cart ;  they  returned 
about  five  o'clock.  There  was  a  public  honae 
in  the  neighbourhood,  called  the  Crown  sad 
Horse-shoes.  He  left  witness's  house  at  twenty 
minutes  before  six  o'clock,  to  go  out.  He  hsd 
not  returned  to  witness  the  toMcco-pipe  bowL 
Witness  never  afterwards  saw  him  ahve.  The 
following  mominff,  at  half-past  sis  o'clock,  in 
consequence  of  wnat  he  had  heard,  he  went  to 
the  Sergeant  public  house,  in  Parsonage  Lane, 
and  there  saw  the  dead  body  of  the  deceased. 

Joseph  Perrv,  landlord  of  the  Crown  snd 
Horse-shoes,  Enfi eld-chase  side,  deposed,  that 
within  three  vards  of  his  door,  there  was  a 
bridge  across  tne  New  River.  On  the  eveninr 
of  the  Idth  of  December,  the  deceased  and 
the  prisoners  were  at  his  house.  He  first  saw 
Danby,  Johnson,  Fare,  Cooper  (the  approver), 
Taylor, Wagstaffe, and  Jackson,  in  his  tap-room, 
at  eight  o'clock.  Fare  was  lying  alon|^  a  bench, 
apparently  asleep,  and  Johnson  was  lymg  across 
two  chairs.  A  young  man  named  Wager  was  also 
lying  on  a  bench.  Witness  laid  h^d  of  Fare, 
and  said  he  would  have  no  sleeping  there.  He 
roused  them  all.   Fare  appeared  angry  at  him, 

and  said, " your  eyes,  youwoum  not  sene 

me  so,  but  you  think  I  can't  nay  for  a  pot ; 
hut  I  can  pay  for  a  gallon ;"  ana  he  produced 
2s,  6d.  Farewas  then  a  pauper  on  the  paridi, 
and  out  of  employ.  The  deceased,  Wagstaffe, 
Taylor,  and  anotner,  were  at  that  time  {^ying 
at  dominoes,  for  a  pot  of  beer.  At  ten  o'clock 
vritness  had  the  dominoes  taken  away  Afker> 
wards  witness  saw  the  deceased  and  Fare  toss- 
ing for  beer.  Witness  retired  up  stairs  at  a 
Suarter  to  eleven,  having  previously  given  or- 
ers  not  to  draw  the  parties  any  more  liquor. 
A  half  pint  of  gin  was,  however,  served  to 
them,  aner  which  they  went  away  together. 
During  the  evening  the  deceased  puUed  oat 
his  purse  several  times.  It  was  a  silk  net  purse, 
with  steel  rides  and  tassels,  and  there  appored 
to  be  from  12r.  to  16t.  in  silver  in  it. 

Cross-examined  by  Mr.  Bodkin.*— Had  seea 
the  purse  before.  Neyer  saw  Johnson  in  his 
company  before  that  evenmr.  Cooper  did  not 
come  in  till  about  ten  at  night.  The  deceased 
shewed  a  groat  number  of  pockets  in  his 
clothes.  When  he  shewed  them,  some  one 
said,  "  What  a  number  of  pockets  you  have;" 
but  it  was  not  Cooper. 

JesepkMoMmM^-^Vfu  pol-boy  lo  the  UH 
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fkBDtbm,    Me  flnt  wir  Jobnioft  in  the  tap- 
room with  Hie  deceased,  about  seven  o'clock  in 
tke  erenin^  of  the  1 9th  of  December.  Charles 
Jackson  came  in  next.    They  had  some  drink. 
Jackson  asked  if  any  one  woidd  pUy  at  domi* 
noes,  and  the  deceased  said  he  would.    Wit- 
ness brought  the  dominoes,  and  Jackson  asked 
witness  to  play.    He  consented.  Hie  deceased 
asked  Johnson  to  play.  Johnson  said  hehadno 
money,  and  could  not  play.     The  deceased 
sud,  "  Never  mind  that;  if  you  lose,  I  will 
pay  for  you.''    The  deceasea  gave  Johnson 
some  halfpence.  They  aH  four  played  for  id>out 
twenty  mmutes,  when  witness^  master  called 
bim  away.    Before  he  went  out,  Itichard  Wag- 
staffe  came  in,  and  took  witness's  place  at  the 
dominoes.    In  a  quarter  of  an  hour,  witness  re- 
torned,  and  found  them  playing ;  that  was  before 
e^t  o'clock.    At  nine  o'clc^  witness  ag^in 
went  in,  and  they  had  finished  playing.  Wilfiam 
Taylor  was  then  there,  and  uiey  renewed  the 
nme,  after  having  had  some  beer,  Taylor  taking 
Jolinson's  place.  A  little  before  ten  o'clock  wit- 
ness took  avray  the  dominoes.  John  Wager  was 
then  in  tiie  tap-room,  as  was  Fare.  Cooper  was 
there,  but  witness  could  not  tell  what  tune  he 
came  in.  Cooper  had  an  old  lamp  when  he  came 
in.  They  staid  about  half-an-hour  after  witness's 
nssterwent  to  bed.    Before  thev  went,  the  de- 
ceased s«d  they  would  have  hall  a  pint  of  gin, 
and  it  was  given  them.    The  deceased  pimed 
ont  his  purse  several  times  during  the  evening. 
It  was  about  ten  minutes  past  eleven  when  they 
wentawav.  WaMtaffie,  Cooper,  Johnson,  Fare, 
Bttd  the  oeceased  went  away  together.    When 
the  deceased  went  out  he  staggered  idbK>ut,  and 
Mrs.  Perry  gave  witness  orders  to  see  him  past 
the  river,    mtness  led  him  over  the  bridge, 
and  then  asked  Fare  ''to  be  so  good  as  to  see 
the  young  gentleman  home."    Fare  said  he 
would.    Fare  took  hold  of  his  left  arm,  and 
Cooper  of  his  rLrht.    Johnson  and  Wagstaffe 
were  behind.   Witness  then  left  them. 

Cross-examined  by  Mr.  Bookim. — ^The  de- 
ceased was  the  last  of  the  party  who  went  out 
of  the  door.  Wagataffe's  house  was  about  100 
yvds  from  the  public  house,  on  the  road  the 
deceased  had  to  go. 

RwhtrdW^uggULfe  stated  that  he  wasa  baker 
itEnfield-chase^ide.  On  the  night  of  the  19th 
of  December  he  was  at  the  Crown  and  Horse- 
dioes,  playing  at  dominoes  with  the  prisoners 
and  deceased.  They  left  at  a  little  after  eleven 
o'clock.  Witness  went  out  first,  and  the  rest 
followed.  When  the  deceased  was  in  the  house 
ke  appeared  sober,  but  when  he  went  out  he 
vtaj^gered,  and  the  pot4>oy  called  out  '*  Jack  and 
Sam,  (meaning  Cooper  and  Fare,)  fbr  God's 
iftke  see  him  stte  home,  for  he  is  so  drunk  he 
had  like  to  be  in  the  river."  When  witness  got 
over  the  bridf^e,  he  saw  Johnson  and  Fare  ap- 
parently leading  the  deceased  homewards,  and 
Cooper  was  standing  at  the  comer  of  the  bridge. 
Cooper  then  went  with  them.  Witness  walked 
with  them  as  fiar  as  hb  own  house.  His  house 
-was  on  the  wav  to  Mr.  Ad£ngton*s.  Johnson 
and  Cooper  tnen  were  by  the  aide  of  the  de- 
ceased, and  Fare  about  six  yards  in  advance . 
Witness  wvntin,  and  eawno-nonof  thetn  that 


nighl.  Wkneas  advlaedOooper  to  hnTc  noAiqg 
.to  do  irith  the  others,  as  they  would  probably 
rob  the  deceased.  Cooper  said  he  would  go, 
with  the  deceased. 

Cross-examined  by  Mr.  Bodkin. — ^Witne« 
had  been  tried  in  that  Court  two  years  ago. 

By  Mr.  Adolphus,— Was  then  acquitted. 

Jhuhn  CoQper  was  then  called,  and,  on  bdng- 
sworn,  deposed  as  follows: — I  am  eighteen 
Tears  of  age.  In  December  I  worked  at  a 
orewerv  at  Enfield.  OnWednesday  evening,  the 
19th  of  December,  I  went,  to  the  Crown  and 
Horse-shoes  at  ten  minutes  past  ten  o'clock.  I 
found  in  the  tap-room  Charles  Jackson,  Rich- 
ard WagstafiCy  the  deceased,  and  the  two  pii« 
soners.  They  were  sitting  at  a  table,  driinkmg. 
I  stayed  there  till  a  quarter  past  eleven,  when 
the  landlady  orderea  us  all  out,  as  it  was  time 
to  shut  the  house  up.  I  did  not  observe  how 
the  deceased  walked  when  he  got  out.  John- 
son and  Fare  helped  him  over  the  bridge,  and 
Matthews  came  out  and  asked  some  one  to  lead 
him  home.  I  know  Wagstaffe's  house,  about 
100  yards  from  tlie  pubUc  house.  Johnson^ 
Fare,  and  the  deceased,  walked  first.  Wag- 
stafie  and  I  followed.  I  had  a  candlestick  like 
a  lamp,  but  no  light  in  it.  I  walked  four  or  five 
yards  beMnd  Johnson,  Fare,  and  deceased. 
When  we  came  as  far  as  Wagstaffe's  house» 
he  (Wagstaffe)  went  in.  He  previously  said 
to  me>  **  Jack,  you  had  better  go  home."  I 
said  to  him,  "  I  shall  not  go."  Danby  was  not 
sober.  Sheffield's  house  was  about  twenty  yards 
from  Wagstaffe's  house.  We  went  on  a  little 
way,  and  near  Sheffield's  house  they  were 
shoving  one  another  about,  and  Fare  feU  down. 
Johnson,  Fare,  and  the  deceased  were  shoving 
one  another  about.  I  was  then  about  four 
yards  from  them,  and  could  not  distinguish 
whether  any  tlung  was  taken  from  the  deceased. 
Fare  got  up  and  went  away  somewhere.  I  did 
not  observe  where  he  went  to.  The  deceased 
was  then  with  Johnson.    The  deceased  then 

got  hold  of  my  arm,  and  asked  me  to  lead  him 
ome.  Johnson  had  hold  of  the  other  side  of 
him.  We  three  went  on  together.  Mr.  Ad- 
dington's  house  was  not  200  yards  further,  but 
on  Uie  other  side  of  the  way.  I  had  never  seen 
the  deceased  before  that  night,  and  did  not 
know  then  that  the  deceased  lived  at  Mr.  Ad* 
dington's.  When  we  got  opposite  to  Mr.Addiiigu 
ton's,  Johnson  asked  deceased  to  go  and  get  a 
pint  of  beer.  The  deceased  sud,  "  Witk  all 
mv  heart."  Holt  White's  Lane  leads  into  the 
Chase-side  Road.  We  passed  Addington'a 
house,  along  Chase-side  Road,  leading  to  Holt 
White's  Lane.  When  we  got  to  the  bottom  of 
Holt  White's  Lane  two  persons  passed  us.  I 
bade  the  gentlemen  good^night,  and  diey  bade 
me  good  night.  They  went  on  the  Chase-side 
Road  on  the  oppoute  direction  to  that  which 
we  were  going,  and  towards  the  HoUybush. 
We  tumea  up  Holt  White's  Lane.  There  are 
four  roads  where  Holt  White's  Lane  ends  in 
the  Chase-side  Road,  and  opposite  to  Holt 
White's  Lane  is  Parsonage  Lane.  Pinnock't 
beer-shop  is  i;^  Holt  White's  Lane.  We  then 
went  up  the  lane,  within  nine  or  ten  poles  of 
Pinnock's  beer  thop,  v^en  Johnson  turned 
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tQtWJ^    J^biison  was  then  oti  the  deceas^^^s 
ij^hl,  ^ad'Iwas  ou  his  )eft,  tiextthe  di^h. 
I  vi^as  not  aware  that  he '  was  going  to  turn 
i^^<l.;  When  Johasoivtunied  round,  the  de- 
ceased 9aid  "  Where  are  we  goinsf?'*  and  I  said 
•*  W&  are  going  home/*'  We  did  not  hare  any 
heec^Aiid  we  cnnie  down  the  road  back  again, 
qbuut  liipe  or  ten  poles.    I  was  near  the  ditch 
on  <m9  sid^  of  the  deceased,  and  Johnson  on 
u»  other.    Johnson  then  said  to  me,  **  I  will 
l|e  -^ — r  if  Saxa  has  not  robbed  him  :  I  will  be* 
-f- —  if  he  is  not  robbed."    About  half  a  mi- 
AUie  after,  while  going  down  the  road,  John- 
hpu  put  his  foot  out,  and  threw  the  deceased 
down*  and  threw  him  on  me,  and  I  fell  in  the 
^iJtph.    The  deceased's  head  and  shoulders  fell 
i4>on  my  head.     Johnson  fell  too.     I  did  not 
rfmuQ  under  the  deceased    half  a  minute. 
My  cap  was  on  when  I  fell ;  and  when  I  drew 
C^y  head  from  under  the  man,  my  cap  was  left 
behin4*    I  ^elt  for  the  cap,  and  found  it  under 
tjie  side  of  deceased's  fuce.    I  observed  that  it 
was  then  wet  with  blood.    On  observing  that, 
t  said  to  Jc^miou,  *'  What  have  vou  been  do- 
ing^ Don't  hurt  him--don'tkill1iim."  When 
i  was  down  under  the  deceased,  Johnson  was 
uppermost.    While  I  was  down  I  could  not  see 
mmt  Jol^uson  was  doing.    My  first  observation 
was  when  I  found  my  cap  wet.    When  I  spoke 
tj  Johnson  he  replied,  '*  I  have  done  him." 
When  I  got  out  of  the  ditch,  I  saw  Johnson 
^itb  nis  knees  on  the  deceased's  breast,  and 
his  hands  on  deceased's  head.    When  I  got  in 
the  middle  of  the  road,  Johnson  ffot  off  the  man, 
auad  came  to  me.    The  deceased  did  not  strug- 
^e,  t»ut  I  heard  him  make  a  moaning  noise 
oace-^a  groaning.    When  Johnson  came  to 
me  from  the  deceasedi  he  said,  '*  You  take  this 
Knife,  and  go  and  finish  him,  for  I  began  him." 
1  aaid,  "  No,  I  wont."    He  had  an  open  knife 
ifk  his  band ;  Johnson  then  went  up  to  the  de- 
(seased^  who  was  then  holding  his  head  up  and 
faying,  "Ohf  do  not  hurt  me!  oh,  do  not!" 
Johnson  said,  "  What  will  you  give  ?"  and  the 
^ceased  replied,  "  Anything."    I  could  see 
his  face  all  over  blood.    Johnson  then  stooped 
^wn  and  cut  hk  throat.    I  heard  a  gurgung 
yi  deceased's  throat.    Johnson  stayed  by  him 
ftbout  half  a  minute,  and  took  a  handkerchief 
put  of  the  deceased's  jacket.    When  Johnson 
asked  me  to  go  and  finish  him,  and  I  refused, 
he  shook  his  nst  at  me,  and  said,  "Do  not  you 
say  any  thing — do  not  tell  any  body."    The 
deceased's  head  and  shoulders  only  were  in  the 
ditch,  and  his  legs  were  in  the  road.    I  did 
not  interfere  because  I  was  afraid  of  my  own 
me.    Afterwards  Johnson  and  I  went  down 
Jflolt  White's  Lane  together.     Johnson  kept 
saying,  *'  Do  not  say  anything  to  anybody — do 
yiot  know  anything  about  it — do  not  say  a 
word."     ythen  we  got  into  the  Chase-side 
Road  I  cashed  to  go  home  along  the  road; 
hut  at  Johnson's  request  I  went  wim  him  across 
the  Cornish  fields,  which  would  lead  us  the 
))ack  ivay  to  Perry's  house.    Before  we  could 
ret  to  Perry's  house,  we  had  to  cross  the  New 
aver  tv  another  bridgie.    When  we  got  orer. 
utbrioge,  Johnson  stooped  down,  and  wash'-' 
ecTKs  h'ands  and* the  knife,' in'  the  rivw.    Wc 


theri  wtbt  «re»  tin  liMdge;^  nttar  Mfy^.howe^ 
which  we  had  croned  with  tht  deceased  ,•  we' 
then  went  in  a  direction  to  Giles's  houses  along 
the  river  side,  where  Jc^nton  took  out  the 
handkerchief  which  he  had  lakes  from  .the  de- 
ceased, and  threw  it  in  the  river.  The  atream 
runs  in  a  direction  towards  Giles's  booae.  I 
went  on  only  about  twentv  yards  further,  when 
I  parted  witi  Johnson  ana  went  home,  John- 
son also  went  across  the  bridge,  hoflae:w«rds. 
Ther  next  morning  at  ten  o'clock  I  was  takea 
into  custody,  as  I  was  going  with  my  master's 
dray.  Mead  and  Watkios  took' me.'  When  1 
was  tidcen,  my  cap  was  examined,  and  I  was 
questioned  about  it.  I  told  them  I  had  been 
carrying  some  meat  ^ir  my  master.  In  about 
an  hour  after  I  made  a  full  statement,  such  as 
I  have  made  now. 

Cross-examined  by  Mr.  Bodkin. — I  never 
saw  the  deceased  bcdbre  that  night.    During 
the  time*  I  was  there,  he  took  out  ^  his  purse 
once.    It  was  a  brown  purse,  with  slides,  and 
appeared  as  if  it  had  money  in  it.    He  did  not 
unbutton  his  coat  and  ^ow  that  he  had  n  good 
many  pockets;  while  i  waa  there.     They  had 
just  done  playing  at  dominoes  when  I  went 
there.    The  first  I  had  to  do  with  deceased  in 
taking  his  arm,  was  after  we  passed  Wagitaffe's. 
The  pot4)oy,  when:  we  came  out»  did  not  pat 
the  deceased  under  my  care.  IXd  not  hear  him 
say,  *'  For  God's  sake.  Jack  and  Sam,  take 
care  of  him,  for  he  has  nearly  £Edlea  into  the 
river."  He  requested  Sam  to  take  eare  of  him, 
and  he    left  him   in    Aurgt  of  .Fare  and 
Jfrfinson.    Wagstaffe  tnld  woe  I  had  better  ^o 
home,  for  it  would  be  better  for  me ;  he  did 
not  say  he  thought  the  man  was  ffoing  tp  be 
robbea,  nor  any  thing  of  that  kia<L  The  padi« 
ing  about  on  tlie  road  did  not  excite  any  sua* 
picion  in  my  mind.    When  I  went  wiUi  them 
past  Adding  ton's  my  object  ivas  to  get  some 
more  beer.    I  knew  the  .heer-houaea  were  by 
that  time  shut  up,  but  I  thought  we  might  catt 
them  up.    It  was  a  atar-lurht  night ;  there  was 
no  lamp  near,  but  by  the  UghtTcouki  see  that 
my  cap  was  bloody.   The  next  moming  I  weal 
out  at  five  o'cdock  to  myhusinesa.  I  waa  dreai^ 
fully  shocked  at  what  I  had  seen  the  night  be- 
fore,  and  I  haid  no  rest.    W^hen  I  saw  my  mas- 
ter in  the  morning,  I  said  nothing  to  him,  or 
any  one  else,  uvtO  ten  o'clock^  and  then  I  was 
taken.    I  had  mybloody  ci^  on  that  aaorniag; 
I  was  asked  by  the  officers  hov  the  blood  camf 
there ;  and  I  said  I  had  been  canying  dog's 
meat  for  my  mastn*,  and  that  the  blood  came 
off  it  on  my  cap.  The  dcceaaed  was  very  much 
in  liquor,  and  anyone  penon  might  hawe  easilr 
overcome  him. 

Mr.  BooKiM.^^Kow,  I  aak-  you  on  veur  oatl^ 
after  you  got  roimddie  comer  of  ttie  Chase- 
tide  Koad  into  the  lane,  after  paasing  thotwp 
strangers,  did  not  Johmmn  aeparate  mm  yoa» 
and  go  home? 

¥^tness.-— No,  he  did  not. 

The  witnesses  for  the  prisoner  Johnson  were 
here  ordered  out  of  oonrt  till  they  were  wanted. 

Cooper  stated  that  Johnson  lodged  with  his 
fhlher,  near  Mr.  Giles*^  house.  Johnson  va$ 
dn^saed'in  ajblack.eDat.a^.ti;o.f«f3a»  *.         v 
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diat  he  was  at  Enneld  on  the  19th  of  Decem- 
her.  Ab«Qt  a  quarter  before  twelve  on  that 
nij^t  he  was  pa^sin^  the  end  of  a  road^  lead- 
ings to  Holt  \Vbite*sXane«  when  he  saw  two  or 
three  men  standuig  together  up  the  lane,  and 
two  more  further  on  towards  the  Hollybush. 
tie  did  not  speak  to  them,  nor  they  to  him. 

Jfthfi  Horutw  fF'titn,  a  shopkeeper  on  En- 
field chase  side,  stated  that  on  the  evening  of 
the  19th  of  December  he  was  passing  along 
the  road.  It  was  between  eleven  and  half  past. 
At  the  bottom  of  Holt  White's  Lane  he  saw 
two  men  standing  across  the  road.  Did  not 
9Xf  anv  thing  to  them,  nor  they  to  him. 

By  Mr.  Justice  J.  Parke. — ^Was  going  to- 
wards the  HoUybush.  There  was  a  young  man 
mth  him.  Neither  of  the  two  men  said  **  Good 
night." 

fnilhm  fFheeler  stated  that  he  was  a  la- 
bourer at  Enfield.  On  Tliursday  the  20th  oi 
December^  at  half-past  five  o'clock,  he  was 
gomir  to  his  work  down  Holt  White's  Lane,  * 
and  when  he  got  about  halfway  down,  on  the 
left-hand  side  of  the  road,  he  saw  the  deceased's 
bfjdy  in  die  ditch.  It  was  lying  on  the  face. 
The  hee  was  in  the  ditch,  and  the  feet  in  the 
road.  He  kicked  it»  thinking  it  was  a  man  in 
liquor,  and  called  to  him  several  times,  but  got 
no  answer;  ftndtheo  laying  hold  of  lt»  found 
there  was  no  life  in  it.  He  then  turned  back, 
to  f^  home,  and  meeti(\g  James  Ashby  with  a 
load  of  straw,  they  came  l>4i€k  to  the  body  to- 
gether. He  then  went  to  Radley,  the  watch- 
nuin,  in  PiOraonage  Liaue,  and  got  a  light.  He 
went  with  it  to  the  body,  and  found  on  it  a  few 
hidfpeRoeand  a  small  knife;  a  pair  of  gloves 
were  in  the  ditch.  Some  shot  he  also  tound 
Kittered  about.  A  board  was  got,  and  the  body 
placed  on  it.  There  were  several  wounds  on 
^e  face.  They  took  it.  to  the  Sergeant  public 
house  in  Parsonage  Lane.  Witness  also  ob- 
lerved  a  wound  in  the  throat.  The  left-hand 
ipocket  of  tkie  decleased's  trousers  was  turned 
inside  ont.  [J^hn  Mmd^  the  constable,  here 
produced  the  gloves,  wl\ich  the  witness  identi- 
fied as  being  these  he  fojind,.  as  described.] 
Where  the  body  was  founds  there  was  the  ap- 
pearance of  a  struggle,  and  much  blood  was 
on  the  ground « 

' —  (httk^f  landlord  of  the  Sergeant  pub- 
lic house,  deposed  to  receiving  the  body  oi  the 
deceased  in  his  honse^  at  twenty  minutes  after 
six  o'clock  iu  the  morning  of  the  20th  of  De- 
cember. The  witness  accompanied  the  last 
witness  to  the  spot  where  the  body  was  found, 
•and  picked  lip  a  cap.-and  two  halfpence.  When 
the  body  was  taJcen  to  witness's  house,  he  sent 
for  Mr.'Asbiiry,  a  suTgeon,  and  for  the  beadle. 
Witness  went  to  aiiowtkem  the  spot,  and  about 
seventy  yvrds  this  side  of  it,  he  found  a  silk 
handkerchief,  which  he  gave  to  Mr.  Adding- 
ton,  who  gave  it  to  Mead. 

John  Mend,  beadle  of  Enfield,  deposed  to 
apprehending  tbe  prisoners.  On  Fare  he  found 
four  knives  and  some  shot.  Cooper  denied  all 
kacywialgeof  the  murder,  and  s^d  the  stains  in 
^  cap  were  occasioned  by  carrying  some  fresh 
horse  fleshi    About  an  hour  afterwards  Cooper 


wkh^to^ell  all-aboul  it  Tbotwi^satth^Q^orc^e 
Inui,  but  witness  refused  to  hear  it.  The  hecK^ 
kerchief  of  the  deceased  was  bloody,  and  ap- 
peared to  be  stabbed  through  with  a  knife  lii 
several  places. 

Richard  fFntkins,  a  Bow-street  patrole,  stii- 
tiohed  at  Enfletd,  assisted  the  last  witness  to 
i^pprehend  Johnson,  who  denied  all  knowledg^ 
of  the  murder.  The  witness  produced  a  pai|^ 
of  trousers  and  a  glove,  belonging  to  Johnson, 
on  which  were  marke  of  blood.  On  the  Weth. 
nesday  following  he  received  &  piece  of  cloth 
from  Mr.  Penny,  which  appeared  to  belong  to 
Johnson's  trousers  ;  it  was  stained  with  blood. 

Mr,  PeriMt/  produced  the  piece  of  cloth^ 
which  he  had  received  from  the  ndxt  witness, 

Richard  Bttdd,  a  gardener,  who  found  it  on 
the  spot  where  the  murder  was  committed.  It 
was  bloody.  There  was  blood  upon  the  ground* 
which  was  diuch  disturbed,  as  if  frotn  persons 
strmfgling.  * 

Thomas  DosrreJl,  a  tailor,  matched  the  piecf 
of  cloth  to  a  rent  at  the  bottom  of  Johnson^ 
trousers  ;^  it  corresponded,  and  ^vitnesd  had  n6 
doubt  of  its  having  b/?en  a  part  of  them. 

[The  piece  of  cloth  was  examined  by  the 
jury,  and  closely  inspected  "by  the  leat'ned 
Judges.  Mr.  Justice  J .  Pajike  intimated  that 
he  could  not  pecceive  the  correspondence  bei^ 
tween  the  piece  of  doth  and  the  trousers. 

The  Jury  again  examined  it  with  the  assist- 
ance of  the  witness,  who  fitted  it  to  the  trotyl 
sers,  and  they  were  handed  up  for  the  inspec* 
t;on  of  the  Court  a  second  time.} 

Mr.  J'idington  was  recalled.  He  identified 
the  deceased's  cap,  which  he  wore  the  last  time 
he  saw  him  alive.  The  piece  of  cloth  did  not 
belong  to  the  deceased.  ' 

Oulqf  re-examined.: — Saw  the  piece  6f  doth 
the  day  after  the  murder. 

^J*n  Ehenezer  D'lvU  sworn. — Is  a  cloth- 
factor  of.  considerable  busiucss,  but  had  eif« 
tered  the  Court  casually.  Had  Examined  the 
trousers  and  the  piece  of  cloth ;  they  are  bot!h 
of  the  same  texture,  and  they  appear  to  have 
been  worn  together,  and  to  have  sustained  the 
same  degree  of  wear. 

Cross-examined  by  Mr.Bonfcii*. — Has  ndt 
been  a  manufacturer  of  cloth.  It  is  black 
kerseymere. 

By  Mr  Justice  Parke. — I  think  they  are  of 
the  same  piece  of  cloth. 

Bostccif,  recalled. — ^The  sewing  appears  to 
have  been  done  by  the  same  tailor. 

Cross-exaininea. — There  is  not  one  stitch 
whole  at  present  in  the  fragment. 

One  of  the  jurors  suggested,  that  if  he  were 
allowed  to  pull  out  a  piece  of  thread  or  siHt 
from  each,  he  could  tell  if  they  were  originally 


one. 


The  Court  suggested  that  the  examination  of 
the  witness  had  hetter  be  completed  first. 

Bosfpeli,  cross-examined. — 1  think  the  sew* 
ing  was  done  by  the  same  hand,  but  cannot 
exactly  tell  in  trousers  worn  as  they  are.  The 
trousers  are  not  of  the  s.ime  length  in  the 
legs,  because  a  piece  is  gone  all  round  from 
one  of  them.  The  witness  having  eomparctf 
the  leg9,  said  that  there  was  not  an  dghteeatii 


SS8 


ImportoMt  Recent  frhk.  No.  VII. 


IMit  of  aa  boh  differenoe  betwoen  thorn,  ia- 
eluding  the  fragment.  The  stitches  in  both 
were  sewn  with  silk. 

By  Mr.  Clarkson. — I  have  no  doubt  that 
the  piece  of  cloth  belongs  to  the  trousers. 

John  MaliAewi  called. — Cooper  wore  cor- 
duroy trousers  on  the  night  of  the  murder. 

By  the  Court. — ^Fare  had  on  corded  breeches, 
with  a  broad  cord.  Johnson  wore  black  trou- 
sers and  a  black  coat. 

J.  A.  Aibury^  examined  bv  Mr.  Adolphus. 
—Is  a  surgeon.  Was  called  to  view  the  de- 
ceased on  the  20th  of  December.  There  was 
a  wound  on  the  side  of  his  head  sufficient  to 
cause  death,  which  appeared  to  have  been  a 
stab  with  a  sharp  instrument,  which,  in  passing, 
transfixed  the  carotid  artery.  That  would  pro- 
duce almost  instant  death.  I  saw  the  trousers, 
the  glove,  and  the  piece  of  cloth,  which  were 
then  marked  with  blood. 

By  Mr.  Bodkin. — ^I  cannot  say  whether  it 
was  numan  blood  or  not ;  I  can  only  judge  by 
the  eye. 

Rohinion^  a  farmer  at  Enfield.-*!  found  a 
handkerchief  in  the  river  the  day  after  the  mur- 
der :  I  afterwards  gave  it  to  Mr.  Addington. 
It  appeared  to  have  drifted  with  the  stream 
from  Mr.  Perry's  house. 

Cross-examined. — I  found  the  handkerchief 
about  two  minutes'  walk  from  Cooper's  house. 
It  was  caught  in  a  bush. 

ThomuB  Holder^  examined  by  Mr.  Adol- 
PHU8. — Is  a  clerk  to  a  barrister.  I  packed  up 
some  things  for  the  deceased  on  the  12th  of 
December.  Among  them  was  the  handker- 
chief produced  by  the  last  witness.  I  have  used 
the  handkerchief  myself.  There  is  a. stain  upon 
it  in  the  centre. 

Hannah  Hawthorne^  examined  by  Mr.  Adol- 
PHI7S. — I  used  to  wash  for  the  deceased.  This 
handkerchief  belons^ed  to  him. 

Mr.  Adolphus  mtimated  that  the  case  was 
complete. 

^  Cooper  recalled,  and  examined  bv  Mr.  Jus- 
tice Parke. — I  did  not  see  anybody  before  I 
got  home,  on  the  night  of  the  murder,  except 
a  man  and  woman  at  a  distance,  going  up 
Chase-nde. 

By  the  Jury. — ^How  long  was  it  before  the 
murder  was  committed  that  Fare  left? — Twen- 
ty minutes. 

Mr.  Browning  recalled. — ^Was  walking  with 
a  lady  that  night,  and  saw  three  men  together. 
Mr.  Justice  Gasblbb  observed  to  the  Juir, 
that  Mr.  Phillips,  Fare's  counsel,  had  suo- 
mitted,  that  there  was  no  evidence  agunst 
Fare,  with  which  the  Court  concurred. 
Ftfe  was  then  discharged. 

The  prisoner  Johnson  put  in  a  written  de- 
fence, which  opened  bv  soliciting  the  Jury  to 
dismiss  from  their  minds  any  prejudice  wbch 
might  have  been  created  agamst  him,  and  then 
proceeded  to  relate  the  particulars  of  a  stag- 
nunt,  which  took  place  at  Enfield  on  the  19th 
of  December,  at  which  he  was  present,  and  in 
company  with  several  others  followed  the  stag 
until  it  was  run  down,  when  he  assisted  in  cut- 
ting it  open.    He  had  no  knife  of  his  own,  but 


borrowed  one  of  another  person^  w&ch  he  re* 
turned  when  he  had  finished  dressing  the  stag. 
The  blood  of  the  animal  spirted  over  his  trou- 
sers, and  he  received  two  shillings  and  part  of 
the  pluck  for  his  trouble,  which  he  put  into  his 

Socket.  In  going  up  a  lane  afterwards,  he  met 
oit,  and  showed  hmi  the  pluck  ;  ashepdled 
it  out  of  his  pocket,  a  piece  of  cloth  which  he 
had  in  his  pocket  came  out  with  it.  It  was 
torn  from  his  trousers  some  time  before.  The 
defence  then  referred  to  the  fact  of  his  being 
in  company  with  the  deceased,  Wagstafie,  Coop, 
er,  and  otners,  at  the  Crown  ana  Horae-sboes 
public-house,  but  denied  that  he  ever  heard 
the  deceased  talk  of  being  possessed  of  mon^, 
or  that  he  ever  saw  him  eidiibit  any ;  nor  did 
he  go  home  with  the  deceased,  but  Cooper  did. 
He  declared  both  his  ignorance  and  innocence 
of  the  murder,  and  observed,  that,  having  work 
and  money  at  conimand,  and  never  having 
fallen  out  with  the  deceased,  he  could  have  no 
motive  for  taking  his  life.  The  piuper  eon- 
eluded  by  complaining,  that  he  had  been  held 
up  to  his  countij  as  a  desperate  murderer,  and 
the  prejudice  tnat  had  been  created  against 
him  would  prevent  many  gentlemen  who  Icnew 
him  from  coming  to  speak  to  his  character. 

Mr.  Bodkin  called  the  following  witnesses 
on  behalf  of  the  prisoner : — 

nomas  Moles,  a  labourer  of  Bnfield.  I 
remember  a  stag  hunt  at  Enfield  on  the  19th 
of  December  last.  The  prisoner  and  several 
other  persons  I  know  were  there.  The  stag 
was  kuled  in  Mr.  Walker^s  fidd,  Enfield-cbue. 
The  prisoner  had  my  knife,  and  helped  to  take 
out  tne  entrails  of  tlie  stag.  I  cannot  say  I  saw 
blood  upon  his  clothes,  but  he  was  near  enough 
to  get  bloody.  He  returned  my  knife  about 
three  ouarters  of  an  hour  afterwards.  The  stig 
was  killed  about  noon.  The  murder  was  com- 
mitted the  same  night.  I,  as  well  as  Johnson, 
followed  the  stag,  which  jumped  over  hedges 
and  ditches. 

By  Mr.  Adolphus.— How  soon  after  the 
stag  was  dead  was  it  cut  open  ? — Directly. 

rkomai  Hirgleton,  a  labourer,  resicfin^  at 
Enfield,  corroborated  the  statement  of  the  last 
witness  Aldridgey  Hare  stuck  the  stag,  and 
Johnson  help^  to  cat  it  open.  The  blood 
might  certainly  have  got  on  his  clothes. 

Joseph  Shori,  a  labourer  at  Enfield,  dqMMed 
to  the  same  effect. 

Jtfoies  recalled  and  examined  by  the  Court 
— Johnson  was  dressed  in  a  black  coat  and 
trousers  on  the  day  of  the  stag  hunt.  He  was 
not  on  horseback. 

James  Atnes,  a  former,  gave  the  prisoner  a 
good  character. 
Mr.  Justice  Gasblbb  summed  up  at  very 

freat  length,  and  with  much  minuteness.  When 
is  lordship  was  reci^itulating  the  evidence  of 
Watkins,  which  described  that  the  prisoner, 
on  being  taken  into  custody,  said  he  did  not 
know  where  he  was^— 

The  prisoner  int^rapted,  and  said,  he  toM 
Watkins  that  he  was  at  the  Horse-shoes. 

fFaikinsyma  recalled,  and  deposed  to  tba 
same  effect  as  before,  which  the  prisoner  d^ 
nied. 


SmJa^rim  aiftenededr—BMkrMpU. 


ne  Juryretired  al  about  half-put  six  o'clock, 

ttid  at  twenty  minutes  to  eight  re-entered  the 
Court,  and  returned  a  verdict  of  Guilty  against 
(he  prisoner. 

On  being  asked  what  he  had  to  say,  he 
ejaculated  something  like  a  prayer,  in  a  very 
low  tone. 

The  usual  proclamation  for  silence  having 

been  made. 

Hie  Rbcordbr  proceeded  to  pass  sentence 
of  death  upon  the  prisoner,  addressing  lum  to 
the  following  effect : — ^Prisoner  at  the  bar,  you 
hare  been  tried  by  an  extremely  attentive  and 
intelKKent  jury;  and  I  may  say  of  that  jury, 
what  I  have  had  occasion  to  think  of  all  the 
juries  in  this  Court,  that  they  seemed  deeply 
impressed  mth  humane  feelings  towards  those 
they  have  had  in  charge,  and  I  believe  no  per- 
son who  has  heard  the  evidence  can  enter- 
Udn  any  doubt  that  they  have  come  to  a  fur 
and  true  conclusion  upon  it.    You  stand  con- 
rioted  of  the  wilful   and  deliberate   murder 
of  an   unoffending    man,    than    wluch   no 
crime  can  be  more  atrocious,*'  and  I  hardly 
know  how  to  draw  your  attention  to  the  aggra- 
vated nature  of  your  offence.   The  person  who 
fell  a  victim  to  your  murderous  design  had  been 
vour  associate ; — ^he  had  been  kind  to  you,  and 
nad  offered  to  treat  you; — he  had  done  every 
thing  to  induce  you  to  be  kind  to  him ;  but 
you  sought  his  life,  and  shamefully  murdered 
hbn.    I  do  hope  your  conscience  has  smitten 
you  from  the  moment  you  committed  that  act, 
and  that  you  will  i^ow  do  all  you  can,  by  the 
wncerest  penitence  and  fervent  nrayer  to  Al- 
mighty God,  to  sedL  forgiveness,  that  the  blood 
you  have  shed  may  not  rise  up  in  judgment 
against  you.    The  Almighty  Creator  of  us  all, 
in  the  earliest  ages  declared,  that "  whosoever 
sheddeth  man's  blood,  by  man  shall  his  blood 
be  shed."    You  are  differently  situated  froni 
your  victim,  whom  you  sent  in  a  state  of  inel 
briety,  unprepared,  to  appear  before  his  God. 
You  have  time  to  repent.    The  learned  Judge 
exhorted  the  criminal  to  make  the  best  use  of 
his  time  in  preparing  for  another  world,  and 
concluded  by  passing  sentence  of  death  in  the 
usual  form,    ordering  him  for  execution  on 
Monday  morning  next ;    his  body  to  be  in- 
terred within  the  precincts  of  the  prison. 


Ntriom  k  CJWylK  Omy^  Ian  j 
ham. 


ftC04,  Blmlng* 


BANKRUPTCIES  SUPEHS£DBI>. 
FhMi  Dec.  2.%  18»,  to  Jim.  18, 188S,  both  IncIm<m. 

Bitchfleld,  Jame«,  Warrington,  UncMter,  Victniller,  fu. 

dmdtdandatmuUed.  _  , 

Bnxuble,  Jam«,Bri«iol,  Cora  &  Provwion  Factor. 

Reiffenctein,  John  C,  Ungport  Place,  Cambcrwell,  resetad- 

tdamdm 


BANKRUPTS. 
Pnm  Dw.  25,  I8;>2,  to  Jaa.  18.  1888,  both  imcbaime. 

Annitioog,  WUliain.  Newcastle^npoo-Tyne,  Timber  Mer- 
chant.  Meggwm  k  Cu..  King**  Road,  Bedford  Row  | 
Brocket*  &  C^.,  Newotttle-upon-IVne. 

AthoiT,  Chriatopher  Tbomas,  Wood  Street,  Gheamide, 
Wholesale  Haberdasher.  Green,  OiT.  Am.)  Joiac^ 
Bucklersbury.  \«.    ..     «.  «. ,« 

AsMon,  WiUtern,  Binniaghain,  Oroeer.  CImrtm,  Rkkardt, 
and  Co.,  Lincoln*s  Inn  Fields }  jBond,  Birmingbam. 

Broirn,  Francis,  Watford,  Hertfordshire,  Grocer  *  Cheese- 
monger. (hbaUmtcm  k  Afarroy,  London  Street,  Eenr 
<hurch  Street. 

BuUcr,  WilllMD>  BibtoB,  Staft»rd,  liallier  k  Con  Dmlw* 


Bray,  Cherlet,  Theobald's  Road,  Coachmaker.   X.ylfk  Mack*> 

lenburgh  SqnMre  j  GrtAtmh  Off.  Ass. 
Bly^  J>aniel  Outhwalie,  Colchester,  Bssez,     Merchant, 
Tiaaoai,  Off.  Ass. )   Afanton  k  Co.,  Church  Row,  New 
ington  Butts.  . 

Bulmer,  George,  Tork,  Dealer.     JBeU  k  Co.,  Bow  Church 

Yard. 
Boiton,  Edward,  Manchester,  Wine  k  Spirit  Dealer.   MUm 

and  Co.,  Temple  j   Cyossicy  k  Smdlow,  Manchester. 
Beaumont,  Joseph,  and  Thomas  Holt,  Comhill.  TailonSK 
Clothiers.       Messrs.  Ook,    Lothburyi     Cuw— ,  Off. 
Ass. 
Berkley,  John,  Newcastle-upon-Tyne,  Merchant.    Meniiom 
k  Co.,  King's  Koad,  Gra/i  Inn }  Jlrocicett  k  Co.,  New- 
casUe-upon-Tyne. 
Cnindall,  James,  Brixton  Road,  Surrey,  Builder.      Oibtem, 
Off.  Ass.}     Wktoom  k  Som,  Bouveria  Street,    Fleet 
Street. 
Chappie,  Wm.  and  Wm.  Snow,  Oxford  Street,  Tailors. 
iMott,  Off.  Ass. )    CJesteny,  Montague  Stieel^  Russell 

Square.  .  

Clark,  Richard,  Nori>ury,  Derby,  Miller.     WkUe  k  IFUf^ 

flUMv,  Lincoln's  Inn. 
Dulcken,  Theodore  Augustus,    Edward  Street,     Pnrtmaa 
Square.  Merchant.       Giteoa,  Off.  Ass. )    Wotkhu,  Un* 
coin's  Inn. 
Evans,  Henxy,  Naibeth,  Pembroke,  Com  and  Butter  Mer- 
chant.     ftrkUokfiniitwMn,  Lincoln's  Inn}   Hewn* 
BritiaM,  Bristol. 
Evans,  Geo.,  Nicholas  Lane.  Lombard  Street,  Ship  k  Insniw 

anoe  Broker.    Messrs.  dole,  Lothbuiy. 
Fensham,  John,  Portman  Street,  Portman  Square,  Carver  Si 
Gilder,.       Goriajr  k  NaiUm,  Orchard  Street,  Portnuft 
Square!  Laekmgtom,  Off.  Ass. 
Freethy,  Thomas,  Acton,  Middlesex,  Carpenter.       Orsoa^ 

Off.  Ass.  I  MiML  Redman's  Row,  Mile  End  Road. 
Frith,  Thomas,  Hh^h  Holbom,  Ironmonger.    CooaiAe  k  Co» 

Tokenbottte  Yard. 
Farrow,  J>avid,  Farringdon  Street,  k  Hiab  Holbom,  Gun* 

smith  k  Clothes  Salesman.    itD^0\  Off.  Ass. 
Graves.  Geo. ,  Sklnburaess,  Cumberland,  Innkeeper  k  Varw 
nish  Maker.    3>Mn,  Maryport}  Adkogton  k  Co^  Bed- 
ford Row. 
Grist,  Peter,  Albany  Street,  Regent's  Pnrit,  Printer  k  Moskr 

Seller.    Verbeke  k  Corrie,  Lower  Grosvenor  Street. 
Gingell.  Wm.  James,  Langford,  Somerset,  Baker.    fFtlUamt, 

Veralam  Buildings,  Gray's  Inn  )  Wall,  Devises. 
Gankfodger,  Tho..  Hudderafleld,  York,  Merchant.     JBaiiye 
kCo.,  Chancery  Lane)    CtoafAs  k  Norton,  H udders- 
Seld.  ^^ 

Greene,  John,  AmpthilU  Bedford,  Scrivener.       Wade,  Bal* 

dock }  Hawfcias  k  Co.,  New  Boswell  Court. 
Hunt,  Geo.  Fred..  Prince's  Place,  Westminster  Road,  and 
High  Street.  Wapplng,  Oil  k  Colourman.     Poaemore  k 
Tmlor,  BasinghaliStreet :  Orakam,  Off.  Ass. 
Hardwick,  John,  White-hart  Yard,  Tottenham  Coqrt  Road, 
Horse  Dealer.    Bdmrdt,  Off.  Ass.  •,  Somerd,  Fumival'e 
Inn. 
Howard*  Charles,  Mile  End  Road,  Victualler.     BeicAor,  Oil 

Au. }  Lackett,  Wilson  Street,  Finsbury  Square. 
Harrison,  Wm.,    Portsmouth,     Printei,   Boolcseller,   kc 
Lome,  Off. Ass.}     Smith,  Weir,  k  Smith,  Basii|ghall 
Street- 
Hancock,  Charics,  Hillingdoa,  near  Uxbridge,  Middlesex, 
Brickmaker.       Kbtekmtr,  Off.    Ass.}      Caltjtae,   Ely 
Place. 
Hardcastle,  Hio ,  Bolton  le  Moors,  Lancaster,  Chemist  k 
Druggist.    Afiiae,  Perry  &  Ca.,  Temple  j  JTaoielcs,  Bel* 
ton  le  Moors. 
Huddlestone.  Abraham,  Bilton-with-Rarrogate,  York,  Ho* 
Ul  Keeper.       Stnmgmane  k  WoUter,  Barnard's  Innf 
GUI,  Knaresbrough. 
Heycock,  Wm.,  Henry,  and  Edwin,  Beeston  Royds,  Leeds, 
Cloth  Manufacturers,  Merchants,  kc      WlgUewoiih  k 
Ridtdalt,  Gray's  InnsGoaaC,  Leeds. 
Hall,  James,  Liverpool,  Wine  Merchant.    •  Rogtnon,  U* 

verpool;  Adlimkton  and  Co.,  Bedford*  Row. 
Irvine,  James,  London,  Merchant.      Freeman  k  Co.,  Cole* 

man  Street;    LaekimifUm,  Off.  Ass. 
Jackson,  Jos.,  Bedford   Row,  Tailor.         Lowe,  Off.  Assi 

Smith,  King's  Arms  Yard. 
Jackson,  Martin,  Sheffield.  Grocer  k  Miller.    Rodgen,  De- 
vonshire Souare,  Bishop^ate  Street  i  Jtmlls,  Sheffield. 
Jones,  Wm.  Calvert,  Swansea.  Glamorgan,  Grocer.      IflUl€ 

k  IPkttmorv,  Lincoln's  Inn  ;  Short,  Bristol. 
Leahy,  Wm^  Grove,  Great  Guilford  Street,  8outhwark,Mill 

Wright,  Engineer,  &c.    Greea.  Off.  Ass. ;  Fkwieett, 
Loader, Tho.  Asraett,  Hart  Street,  Bloomsbury,  Uup  Pub* 
lisher.       Kitchener,  Off.    Ass. }    Mark,    Southamptoa 
Buildings,  Chancery  Lane. 
Ladd,  Wm.  Henry,  Liverpool  Street,  London,  MerchaAt* 

Mbott,  Off.  Ass. ;  ShneltelL  KinK*s  Arms  Yard. 
Levy.  Sam.,  Bxetor,  Silversmith.      Turner,  Exeter}  TWrasr* 

Ifilman  Street,  Bedford  Row. 
Landells,  James,  Gateshead.  Durham,  Widow,    and  Wm. 
Gtahun    Landells,    Newcastle-upon-T^ne,    Wholesal* 
Haberdashers.       OwenkDiMom,  Mincing  Lane}  IMe, 
North  Shields. 


Lowe,  Wm.,Blshopssate  Street  Without,  Chemist  &  Drag- 
rist.  Green,  Off.  Ass.  -,  Lettmt,  Child's  Place,  Temple 
Bar.  _ 

Maddocks,  Peter,  Uvcrpool,  tiaber  Meiehaat.       I^wsai, 


Works prepoN^g  fw  VulUtmthn.^^^^iAk  ^,  NmVubUcatioM. 


Of.t  Liverpool. 

tlkrrM.M3e<x»  Londoo  8<reet,  FItsroy  iquftre,  BookaeU 

ler.    GroofR,  Off.  Am.  ;  £•••«•,  Gmc  Ormond  Street. 
Mjm,  Hlver,fiiminpham,  F«ctor  ft  Pswnbroker.      ifiMlni 
.       4  ifofcott,  Giav's  Inin  l^eAvrc,  Birmingham. 
Proctor,  Edw.  Kelly,  Hermes  Street.  Pentonville,  Bncraver. 
c       7^inK<,0(r.A«.}   V'aWkr,GfcatJame«  Street. 
Phillipd  I'hilip,    Jacob  Cohen,    and  Jacob  Philltps,    Blr- 
'      mnglMun,  /«we1lers.       ilatlea  &  #r*»wn,  Gray'k  Inn ; 

L^tmvt  iiirniingiiam. 
Peny,  Tho.,  KnH^hubridge,  ¥lrt«all«v.    Tmmmt,  Off.  An. ; 

3W4jr,  Seneanta*  lonTVleet  Street.  ' 

Porter.  Jos.,  Carnaby  Street,  Regtmt  Street,  CheesemonKer. 
f      EifmanU,  Off.  A  as.;  Parktr,  St.  Paul's  Churchyard. 
lUttelUr,  CathtfriM,  Knodcin-Hall,  SKlon,  Hop  Dealer,  Hone 

Dealer,  &c.    Hagward,  Oswestry;  leotser  &  Son,  Gray's 
«  ■   i«n. 
Aobinsoii,  Wm.,  Stockport,  Cheshire,  Flo«r  Dealer.    MUne, 

Parry  it  Co.  Temple  j  Baddtln  &  Son,  Stockport. 
B«es.  John,  Bristol,  Bookseller  &  Stationer.       JdUnrton  k 
»       Ca.,  Bedford  how ;  £,11^-,  Bristol. 
Rowe,  Eliz.,   Wigan,  Lancaster,   Innkeeper.  Brewer,  kc. 

MarrU,  Wigan  ;    tViUnnt,-!/  k  Co.,  Chancn^  Lane. 
Smith,  Nath.,  Warminster,  Wiluhire,  Innkeeper.       Boor, 

Warminster;  Messrs.  HoMtr,  Clement's  Inn. 
Scoekall,  Jos.,   Kidderminster,  Coal  Merchant  k  Yam  Fac- 
tor.       Dangtrfietd,     Lincoln's    Inn  Fields:    Brintvn, 

Kidderminster, 
•mith,  Wm.,  Poruea.  Ham|iaMre,  Draper.  Love,  Off.  Ass. ; 

AnhHTtt,  Newrate  Street, 
wll,  Oeo..  and  ka»pli  Henry  Maddox,  Lower  (9rosvenor 

Street,  Hanover  8o«ftre,  Upliolsterers.    HMkRomtaH, 

Welbech  Street,   Cavcndtefi  *>qtiAre. 

Men,  ^hn,  Burnley.  Lancaster,  Draper.    NorrU,  Allen, 

k  Co.,  Great  Onmond  Street :  llaworth,  Blackburn. 

Ml,  Wm.,  Twickenham,  Middlesex,  Baker.       Hopwood 

k  Po$ifr,  Chancery  Lame;  Lttc*<a,rfoa,  Off  Ass. 
Stephens,  4ienry,  AMevsl^te  Street,  Stone  Mason.       E4^ 

tnantM,  Off.  Ass. ;  lVarlter$,  King's  Road,  Gray's  Inn. 
Stare.  <»co.,  LincoKn's  Inn  Fields,   and    Lambeih    Road, 

ScriTener.        Ki^tK^rtrr,  Off.  Ass.;    Sghftter  it  Heather, 

Faintrat's  Inh  and  Cauteri>ary. 
Strigtu,  Simon.  uhsirlotKe  Sticet.  Blaekfriars  Road,  Hat  Ma- 
nufacturer.   Gritoiu,  Off.  Ass. ;  Randrll,  College  Hill. 
Spencer,  Wm.,  Mjinchester.  Tavern  Keeper,  kc,      Perkim 

k  P^ennftfmt  Gray's  I in^.Sqnare}  Fordk  Parrs,  Km- 

cheater. 
Tydeman,  Wm..  Great  Yarmouth,  Norfolk,  fMdIer  and 

Harness  Maker.       Groont,  Off.  Ass. :    Lt9gBt  Hurrimn, 

Took's  Court,  Chancery  Lane  t  Tttck,  Strumpshaw. 
TiUet,  Charles.  Mordon.  Surrey,  Victualler.       Hait  k  Bi- 

akop,  Serjeant's  inn.  Fleet  street ;   Cl«r|r,  Off.  Ass. 
Unson,  Abel,  DoTor,  Draper.   Stokn  k  Co ,  OitealonStreet; 

Cl9rk,  Off.  Ass. 
Wrif  ht,  Henrr,  Southampton  Street,  Camden  Town,  Sur- 

Seon.     RichardBon  k  7'olbot,  Bedford  Row. 
ams,  John,  Liverpool,  Builder.      Prison  &Cq.,  Liver- 

'        Bool ;   AHinfftoa  k  Co*,  Bedford  Row. 
^Villiams.  Geo.,  Henrietta  Street,  St.  Marylelwne,  Boarding 
Rouse  Keeper,  kc.     Bri^ht^  Symond*s  Inn,  Chancery 
Lane. 

•White,  Wra.,  Great  Bridge,     Stafford.  Grocer.       Norton 

*       and   Cka^Sok,  Gray's  ln«t     HuuikinM  k  Co.,  Birming- 
ham. 

•Wearer.  Tho.,  South  Street,  SpitalAelds,  Cheesemonger. 
Hill,  <'opthall  Court.  Thropmorton  Street. 

Worley,  Isaac,  jun  ,  B'>w  Lane.  London,  lailor.      Edwardt, 
Off.  Ass.  J  Moft  k  Co.,  Threadneedle  Street. 

'Wilson,  Jane,  Bolton,  I  ancaster,  Timber  Dealer  k  Builder. 
Ftaceat,  King's  Bench  Walk ;  Baitky  k  Robcri$,  Liver- 
pool. 

^Womark.  John  Leeds,  Lfvery  Stable  Keeper.  Strangvaya 
k  IValker.  Barnard's  I  nn  ;  Biackhurn,  Leeds. 

Wlnbolt.  Busit*  Joseph.  Ponliry,  Stationer.  Behher,  Off. 
Ass. ;  Phipiir,  WeaTcr's  Hall, 

Wroe,  Thomas.  Hollinwood,  Prestwich  cum  Oldham,  Lan- 
caster. Cotton  Spinner.  Adtnt^ton  4r  Co.,  Bedford 
Kow ',  Jjiw,  Manchester. 

'Toilce,  Javper  and  Gforse,  Cheshnnt,  Hertford,  Mllleta, 
&c.    G'res^m  k  Miller,  Castle  Street,   Holbotn. 

■ — -  ^^^-^^— ^-^— ^^— — ^— — — — ^^— 

•  LAW  WORKS  PREPARING  FOR  PUBLICA- 

TION. 

Criminal  Law. — Being  a  Commentary  on  Ben- 

tham  on  Death  Punishment ;  to  which  is  append- 

-  ed,  Opinkmt  of  the  Lord  Chancellor  as  to  the  Coa- 

'  duct  of  Juries,  as  opposed  to  those  of  Sir  Samuel 

'  Romilly.    By  Henry  Barthtt  Andrews,  Author  of 

.  Introduction  to  the  Belles  Lettres.    Dedicated  to 

*  Sir  Thomas  Denman,  Knt.,  Lord  Chief  Justice  of 
En^and. 

Appeal  Cases,  1832.— Reports  of  Cases  upon 
Writs  of  £rror,  heard  atid  decided  in  the  House  of 
Lords  during  the  Session  1832,  by  C.  Clark  aad 
W.  Pinnelly,  Esqrs.,  Barristers  at  Law,  in  contin. 

.  nsCion  of  Messrs*  D»w»and  dark.  Vol.  L  PUill, , 
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Reports  of  Cases  on  Contested  B^etioai  beSre 
the  Commteees  of  the  Nest  RuUnmeat,  by  H.  Jj 
Percy,  aod  J.  W.  Knapp,  Baqrs.,  Barristers  at 
Lair. 

Practical  Diractions  for  Drawing  Wills,  with 
PormSy  by  W.  Hughes,  Esq. 

Reports  olT  Cases  at  Nisi  Prins,  by  W.  Moody 
and  B.  H.  Malkin,  Esqrs.  Barristers  at  Law.  Vol. 
IL  Part  IT.,  in  continuation  of  "Starkie  and  Ryan 
and  Moody. 

Sheppani's  Precedent  of  Precedents ;  with  Notes 
by  R.  Pi'eston,  Esq. 

A  Practical  Treatise  on  Pire  and  Life  Insarance, 
by  G.  BeanmoDt,  Esq.  Barrister  at  Law. 

AannalLaw  Digest  for  1838,  by  Henry  Jeremy, 
Esq.  Barrister  at  Law. 

A  Practical  Treatise  on  the  Law  of  Trusteo,  by 
Edwin  Maddy,  Esq.  Barrister  at  Law. 

A  New  Edition  of  Mr.  Turner's  Epitome  of  the 
Practice  in  Chancery. 

The  Reading  of  Sir  Edward  Coke  on  the  SUtute 
27  Hen.  8.,  coacerning  Uses,  by  T.  Chandless, 
Esq. 

The  Practice  of  the  Crown  Side  of  the  Court  of 
King's  Bench,  by  S.  C.  C.  Fash,  Esq.  Barrister  at 
Law. 

A  Treatise  on  the  Law  of  Devise,  by  E.  R.  6w 
Robertson,  Esq. 

A  -new  and  much  improved  edition  of  Mr.  Star* 
kie's  Law  of  Evidence.    In  2  large  Vols,  royal  15vo> 

A  new  edition  of  Comyns'a  Digest. 

A  Treatise  on  the  Pleadings  and  Practice  of  the 
Courts  of  Equity,  with  Forms,  by  H.  Jickling,  Esq. 
Barrister  at  Law. 

A  new  edition  of  Tomlin's  Law  Dictionary. 
2  Vols.  4to. 

The  Statutes  relating  to  Conveyancing,  Chan- 
cery and  Bankruptcy,  with  Notes  referring  to  all 
the  Decisions  thereon;  by  R.DonaeUy,  Esq.  of 
Lincoln's  Inn. 

A  new  edition  of  Mr.  Dax'ii  Exchequer  Prac- 
tice.   . 

LIST  OF  NEW  PUBLICATIONS. 

A  Sapplement  to  the  Attorney  &  Agent'^able  of 
Costs,  containing  the  Fees  and  Charges  occasioned 
by  the  New  Rules,  with  additional  original  BiUa  of 
Costs,  as  recently  taxed.  By  John  Pahtter,  Gent. 
Price  6*.  sewed. 

l*he  Law  of  Principal  and  Agent.  By  William 
Paley,  Esq.  The  Third  Edition,  with  additions. 
By  J.  H»  Lloyd,  Esq.,  Barrister  at  Law.  Price  12f. 
boardSi 

Notes  of  Proceedings  in  Courts  of  Revisioa  be- 
fore Jauiea  Manning,  Esq.,  Revlslflgr  Bu'iteler. 
With  explanatory  Notes  on  the  Reform  Act.  By 
W.  .M.  Manning,  Esq.     Price  9j.  boards. 

.  Reports  of  Cases  in  the  Arclies  and  Prerogative 
Courts  of  Canterbury  and  in  tiie  High  Court  of 
Delegates,  containing  the  Judgments  of  the  Right 
Hon.  Sir  George  Lee.  By  J.  Phillimore^  LL.  D. 
Two  Vola.,.price  2/.  16#. 

Reports  of  Cases  in  the  Court  of  Common  Pleas, 
in  Trinity  Term,  2  W.  4.  By  J.  B.  Moore  and  J. 
Scott,  Esq.,  in  continuation  of  Moore  and  Payne. 
Vol.  U,  Parti.    Price  7*.  (W. 

Reports  of  Cases  before  the  Lord  Chief  Baron  in 
the  Court  of  Exchequer  in  Equity.  Vol.  L,  Part 
iV.    Price  7«.6A 

Reports  of  Cases  ia  the  Court  of  ComuiOn  Pleas 
in  Michaelmas  Term,  3  W.  4.  By  P.  Bingham, 
Esq.  Price  hi. 

Reports  in  the  High  Court  of  ^iimiralty,  frona 
lD25tol632.    Price  ISt.Msewfd, 
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LORD  80MBI18. 

It  has  frequently  been  said,  that  a  reform 
in  the  law,  entrusted  to  lawyers,  will  avail 
nothing;  that»  to  work  an  effectual  remedy, 
*'  the  nuisance  must  be  abated  altogether" ; 
tliat,  although  we  exist  in  an  age  of  refine- 
ment, when  every  other  art  and  science  is 
complicated  and  difficult,  our  laws  should  be 
perfectly  simple ;  that,  although  it  be  ad- 
mitted diat  our  politics,  our  trade,  our  com- 
mercial relations,  our  medicine,  our  divinity, 
oar  very  pleasures,  require  a  long  appren- 
ticeship to  understand  and  master ;  yet  that 
oar  statute-book  should  be  capable  of  being 
read  in  a  week,  and  our  common-law  be  as 
£uDiIiar  to  a  well-educated  school-boy  as  his 
ViigiL     We  have  no  intention  of  exagger- 
Atiog  the  TP«i^iTn«  which  have  been  pro- 
pounded on  this  subject — propounded  with 
perfect  gravity,  and  with  the  apparent  con- 
viction of  him  who  uttered  them  of  their 
truth :  bat  we  have  heard,  and  seen  it  not 
un£reqaently  stated  and  written,   that  all 
lawyers  are  interested  in  the  entire  preser- 
vatbn  of  the  present  system ;  that,  as  figs 
are  not  gathered  from  thistles,  it  would  be 
weak  and  absurd  to  expect  any  beneficial 
alteration  in  the  law  from  the  profession ; 
that  in  this  instance  all  usual  rules  must  be 
dqiarted  from,  and  that  the  change  must  be 
entrusted,   not  to  those  who  know  most 
about  the  things  to  be  altered,  but  to  those 
who  know  least ;  and  that  thus  we  should 
be  able  to  obtain  a  cheap*  plain,  and  simple  f 
NO.  ezxiii. 


code  of  laws,  that  no  person  of  common 
sense  could  fail  to  understand. 

To  effect  consummations  so  "  devoutly 
to  be  wished,"  it  has  been  further  proposed^ 
that  the  present  breed  of  lawyers  should  be 
stopped  ;  and  although,  as  yet,  we  have  not 
heard  that  a  new  massacre  of  the  innocents 
is  to  be  enacted,  yet  we  have  heard  it  broad- 
ly hinted,  that  it  would  be  no  great  harm  if 
our  fastnesses  and  strong  holds — our  Lin- 
coln's Iim  and  Temples — were  surrounded, 
and  aU  therein  contained  indiscriminately 
put  to  the  sword.    With  these  dangerous 
opinions  afloat, — whilst  we  cannot  but  cau- 
tion our  friends  to  be  on  their  guard, — we  are 
still  so  perverse  as  to  think  that  the  enun- 
ciators  of  such  maxims  are  a  little  in  the 
wrong.    We  are  so' prejudiced  as  to  think 
that  when  all  other  existing  institutions  are 
complicated  and  difficult  to  understand  or 
carry  on ;  the  laws  which  govern  and  regu- 
late all  these  cannot  be  quite  simple ;  we  are 
also  so  fool-hardy  as  to  declare,  that  lawyers 
have  ever  been  willing  to  make  aU  proper 
changes  in  the  law ;  nay,  that  every  change 
that  has  hitherto  been  attended  with  bene- 
fit, has  been  originated,  carried  through,  and 
perfected  by  lawyers ;  that  the  real  reform- 
ers of  the  law  have  arisen  from  amidst  their 
body ;  and  that  if  this  country  has  any  es- 
pecial    reason  to  think  herself  fortunate 
among  nations,   it  is,  that  she  has  been 
blessed  by  a  series  of  legislators,  who,  hav- 
ing practised  all  their  lives  in  her  Ck>urts, 
have  availed  themselves  of  the  knowledge 
they  have  there  acquired,  and  the  power  and 
influence  which  it  has  brought  diem  from 
time  to  time,  to  make  all  judicious  reforms 
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in  the  existing  system.  As  this,  however, 
may  be  considered  a  mere  professional  gas- 
conade, we  shall  put  ourselves  to  the  proof, 
and  shall  present  to  our  readers  a  roll  of  il- 
lustnous  la^vyers,  who  have  thought  all 
other  things  but  small  and  valueless  when 
compared  with  the  honour  and  glory  of  im- 
proving the  juridical  institutions  of  their 
country. 

We  own  that  in  adducing  our  examples, 
we  have  some  difficulty  in  making  a  selec- 
tion. Perhaps,  however,  we  cannot  find  a 
brighter  illustration  of  this  truth  than  Lord 
Somers,— as,  although  he  had  the  misfor- 
tune of  being  a  lawyer,  yet  it  will  hardly  be 
denied  that  he  was  a  mighty  statesman ; — 
one  of  the  founders  of  our  present  liberties  ; 
one  who,  at  all  hazards,  under  every  disad- 
\Tmtage,  and  in  every  way — with  pen,  and 
with  tongue,  and  with  counsel— devoted 
himself  to  the  cause  of  freedom  and  good 
government. 

Let  us  then  glance  at  the  circumstances  of 
his  life.  It  will  be  found  he  was  a  thorough 
professional  man.  He  was  the  son  of  a 
country  attorney,  residing  at  White  Ladies, 
near  Worcester ;  and  having  been  intended 
by  his  father  for  his  own  branch  of  the  pro- 
fession, was  used  to  its  technicalities  and 
drudgery  from  his  earhest  years ;  and  here 
then  we  find  that  it  does  sometimes  happen 
— it  is  just  possible —  that  a  man  may  go 
through  ail  this,  and  yet  be  a  virtuous  and  a 
liberal-minded  man.  Had  it  not  happened 
that  Somers  is  a  shining  light  for  sdl  suc- 
ceeding times,  we  should  no  doubt  have  been 
told  how  his  faculties  were  cramped,  his 
mind  contracted,  and  his  genius  spoiled  by 
his  early  education.  As  it  turned  out,  how- 
ever, the  railers  at  the  law  have  oonvenient- 
ly  forgotten  this  circumstance. 

Mr.  Somers  then  went  to  the  bar,  and 
here  he  was  soon  engaged  in  the  duties  of 
active  professional  life,  making,  very  soon 
afterwards,  as  we  are  told  by  one  of  his  biog- 
raphers, an  income  of  700/.  a-year, — a  con- 
siderable sum  at  the  time  in  which  he  lived. 
Although  an  active  political  writer,  and 
something  of  a  poet,  he  was  necessarily  oc- 
cupied with  his  professional  duties  ;  and  his 
ability  in  the  latter  gave  him  his  first  great 
opportunity  of  distinction  ; — his  being  en- 
gaged as  counsel  in  the  celebrated  trial  of 
the  Bishops,  on  the  16th  of  June,  1688. 
Soon  after  the  accession  of  William  and 
Mary,  he  was  appointed  Solicitor- General; 
in  1692,  Attorney- General,  and  in  less 
than  a  year  afterwards.  Lord  Keeper,  and 
afterwards  Lord  Chancellor ;  and  was  great- 
ly distinguished  for  his  judgments  *^. 

»  Sec  State  Trials,  vol.  IC,  p.  3. 


In  the  extraordinary  times  in  which  he 
Uved,  the  settlement  of  the  goremment, 
the  securing  the  rights  and  privileges  of  the 
Crown  and  the  people,  necessarily  occupied 
the  attention  -of  sdl;  .but  no  sooner  were 
these  tolerably  safe  than  Lord  Somers  turn- 
ed his  attention  to  the  remedy  of  those 
abuses  in  our  legal  institutions  which  the 
lapse  of  time  necessarily  introduces.  In 
1706,  although  he  had  then  nearly  ceased 
to  take  any  part  in  politics,  and  ^refore 
could  have  no  party  motive,  he  introdaced 
into  the  House  of  Lords  his  well  known  act 
(4  Ann.  c.  16),  entitled  "  An  Act  for  the 
Amendment  of  the  Law,  and  the  better  Ad- 
vancement of  Justice."  The  great  object 
of  this  act  was  to  prevent  a  failure  of  justice 
from  mere  errors  in  form.  Its  useful  pro- 
visions are  now  familiar  to  all  lawyers.  By 
them,  parties  who  demur  for  matters  of 
form,  must  state  their  grounds  of  objection 
on  the  face  of  the  demurrer ;  a  defendant  b 
enabled  to  plead  several  matters ;  an.actiud 
attornment  is  rendered  unnecessary  by  te- 
nants ;  they  enforce  an  affidavit  of  the  truth 
of  all  dilatory  pleas;  they  prohibit  the 
issuing  of  subpoenas  before  bill  filed ;  and, 
in  short,  introduce  many  other  remedies  for 
known  and  admitted  grievances.  Lord  So- 
mers attempted  no  violent  or  abrupt  change 
in  the  law ;  he  knew,  that  although  there 
was  much  to  be  ameliorated,  yet  that  the 
great  frame- work  of  oiur  legal  system  was 
productive  of  great  benefit ;  that  justice  wxs 
purely  administered,  and  that  if  there  was  a 
country  in  the  world  distinguished  for  the 
honour  and  abilities  of  its  professional  men, 
it  was  his  own. 

Here,  then,  we  have  ventured  to  adduce 
our  first  example  of  our  Law  Reformers. 
We  have  here  an  instance  of  a  man,  whose 
best  exertions  were  employed  for  the  fecih- 
tating  the  administration  of  the  laws ;  and 
yet  this  man  was  thoughout  his  life  a  law- 
yer:— bred  a  lawyer;  educated  as  a  lawyer; 
pjractising  as  a  lawyer ;  a  lawyer  in  office ; 
and  a  lawyer  out  of  office.  Nevertheless,  said 
one,*  who  must  have  had  the  best  oppor- 
tunity of  knowing  him,  "  he  was  one  of 
those  divine  men,  who,  like  a  chapel  in  a 
palace,  remain  unprofaned,  while  all  the  rest 
is  tjranny,  corruption,  and  folly ;  a  man  who 
dispensed  blessings  by  his  life,  and  planned 
them  for  posterity." 

Let  not  our  readers,  however,  suppose 
that  men  of  his  kind  are  rare  in  our  pro- 
fession. We  shall  show  that  many  soch 
have  existed. 

^  Horace  Walpole's  Works,  voL  i,  p.  430. 
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INFANT  BANKRUPT. 

An*  infant  cannot  be  made  a  bankrupt ;  Ejp 
parte  Sydebotham^  1  Atk.  146;  Ex  parte  Bar- 
wit,  6  Yes.  60 1 ;  Ea?  parte  Moute,  14  Ve».  603 ; 
although,  in  a  case  where  an  infant  had  traded 
for  two  years,  holding  himself  forth  as  an  adult, 
the  Court  refused  to  supersede  the  commis- 
sion upon  his  petition.  £x  parte  fTateon, 
16  Ves.  265 ;  Ea  pttrte  Keck,  cit.  ib. ;  and 
He(m  V.  Rogere,  9  B.  &  C.  677.  In  the  fol- 
lowing case,  however,  it  has  been  held  that  a 
commission  against  an  infant  is  not  merely 
voidable,  but  absolutely  void. 

It  was  an  action  brought  by  the  plaiptiflf,  who 
had  been  declared  a  bankrupt,  against  the  de- 
fendant, the  assignee  under  Uie  commission  is- 
sued against  Mm,  for  the  purpose  of  trying  the 
i>*aliditv  of  such  commission,  it  appeared  in  the 
case,  tnat  not  only  the  petitioning  creditor's  debt 
was  contracted  by  the  plaintiff,  and  the  trading 
upon  which  he  was  declared  bankrupt  was 
carried  on  by  him,  and  the  act  of  bankruptcy 
committed,  during  his  infancy,  but  also  the 
commission  of  bankrupt  itself  was  issued  out 
apinst  him  whilst  he  still  continued  an  infant. 
Lpon  this  short  state  of  facts  two  questions 
arose:  first,  whether  the  commission  of  bankrupt 
was  a  valid  commission  in  a  court  of  law ;  and, 
secondly,  whether  the  plaintiff  could  dispute 
its  validity  against  the  assignee  without  giving 
notice  under  the  nineteenth  section  of  6  0.  4. 
c.  16.    <<  That  a  commission  of  bankrupt  (said 
Tindat,  C.  J.)  issued  agidnst  an  infant  would, 
under  ordinary  circumstances,  be  superseded, 
upon  the  ground  of  infancy,  by  the  Lord 
Chancellor,  has  lieen  held  to  be  the  law,  at 
least  since  the  case  of  Ex  parte  Sidebotkam, 
where  Lord   Hardwicke,   on   superseding   a 
commission  on  that  ground,  said,  '  Notwith- 
standing Lord  Mttccleejieid  held,  in  the  case  of 
one  f^hitelocJk,  that  an  infant  might  be  a  bank- 
rupt, yet  it  has  been  determined  otherwise 
since.'    But  the  question  before  us  is,  whether, 
without  applying  to  the  Chancellor  for  a  super" 
tedeoi^  the  commission  may,  under  these  cir- 
cumstances, be  held  invalid  by  a  court  of  law; 
and  upon  that  point  we  are  or  opinion  that  the 
commission  is  altogether  invalid.    We  are  not 
called  upon  to  consider  whether  a  commission 
^en  out  a^nst  a  person  after  his  full  age, 
upon  a  petitioning  creditor's  debt,  a  trading, 
and  an  act  of  bankruptcy  during  his  infancy 
nay  or  may  not  be  supported.    In  that  case, 
the  conduct  and  acts  of  the  bankrupt  after  he 
attained  his  full  age,  may  have  been  such  as  to 
confirm  the  debt  of  the  petitioning  creditor, 
and  the  aeveral  contracts  which  he  made  in 
lus  trade,  so  as  to  enable  him  to  be  considered 
such  a  trader  as  might  commit  an  act  of  bank- 
ruptcy.    But  this  is  a  commission  taken  out 
against  an  infant  upon  a  trading  carried  on,  a 
debt  contracted,  and  an  act  of  bankruptcy 


committed  during  his  non-age.    The  statute 
6  G.  4.  c.  16,  after  describing  the  particular 
callings  and  occupations  which  shall  be  con- 
sidered to  constitute  a  trading  within  the  sta- 
tute, proceeds  to  enact,  that  all  such  traders 
who  snail  commit  certain  acts  therein  enu- 
merated, shall  be  deemed  to  have  thereby  coni« 
mitted  an  act  of  bankruptcy.    A  trading',  there- 
fore, by  the  party  at  the  time  the  act  is  com- 
mitted, is  one  ot  the  conditions  upon  which 
such  act  receives  its  character  of  an  act  of 
bankruptcy;  and  it  is  only  a^nst  such  a 
trader  tnat  the  Chancellor  has  jurisdiction  to 
issue  the  commission.    But,  by  the  law  of 
England,  an  infant  cannot  trade,  because  he 
cannot  be  made  liable  on  contracts  entered  into 
by  him  in  the  course  of  trade.     1  Roll.  Abr. 
729;    Dyer,  104  b,  in  marg.;    1  Mod.  137j 
Strange,  1083.    And  accorcungly,  in  the  case 
of  Ex  parte  Moute,  14  Ves.  602,  where  the 
bankrupt  applied  to  the  Lord  Chancellor  to 
supersede  the  commission,  on  the  ground  that 
the  trading  was   during  his    infancy.    Lord 
Etdon,  C.  although  he  refused  to  supersede 
the  commission,  as  the  bankrupt  had  obtained 
his  certificate  under  it,  observed,    that   'A 
trading  of  a  sort  had  been  deposed  to,  but  that 
was  during  his  infancy;'  and  afterwards  stated 
*  That  there  was  enough  to  have  authorized  the 
petitioning  creditor  to  claim  the  right  to  try 
the  fact  of  trading  after  he  became  adult, 
which  would  support  the  commission.'    In  the 
case  of  Ex  parte  H^atson,  16  Ves.  266,  where 
the  bankrupt  petitioned  that  the  commission 
against  him    might   be   superseded,   on  the 
ground  that  he  was  under  the  *age  of  twenty- 
one  when  it  was  issued,  the  Lord  Chancellor 
said,  that  as  it  appeared,  in  this  case,  that  the 
petitioner  had  held  himself  forth  to  the  world 
as  an  adult  and  tui  juris,  and  traded  in  that 
character,  and  contracted  debts  tu  a  consider- 
able  amount,  for  two  years  previous  to  the 
commission,  he  would  make  no  order;  but 
leave  the  bankrupt  to  bring  his  action  at  law, 
if  he  should  think  proper  so  to  do.    Words 
which  imply  that  at  law,  if  the  infancy  should 
be  proved,  there  would  be  a  remedy ;  and  cer- 
tainly there  could  be  no  remedy  at  law,  but  by 
holdmg  the  commission  invalid.    The  Chan- 
cellor further  added,  '  I  consider  him  no  more 
entitled  to  any  favour  or  assistance  than  a 
feme  covert  who  lives  apart  from  her  husband 
and  holds  herself  out  as  ^/eme  sote,  and  con- 
tracts debts,  is  entitled  to  any  summary  relief 
from  the  Judges  at  common  law,  who  always 
leave  a  woman  of  that  description  to  make  the 
best  she  can  of  her  plea  of  coverture  in  any 
action  brought  against  her,  and  constantly  re- 
fuse to  interfere  so  as  to  afford  her  any  sum- 
mary relief.'    The  same  appears  from  the  case 
in  1  Ves.  &  B.  494,  where  it  is  expressly  stated 
by  Lord  Etdon,  *  That  a  minor  cannot  be 
bankrupt;'  and  from  the  case  of  O'Brien  r, 
Currie,  2  C.  &  P.  283,  in  which  it  was  ruled, 
by  Mr.  Justice  Burrough,  that  a  commission 
of  bankrupt  issued  against  a  minor  b  abso- 
lutely void.    See  also  Thornton  v.  Ittingttorth, 
2  B.  &  C.  826.    The  second  point  raised  on 
the  part  of  the  defendant  is,  that  even  if  the 
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commiBtion  caanot  be  supported  by  renton  of 
the  infancjr  of  the  plaintin,  still  that  the  evi- 
dence was  InadmissiDle,  as  no  notice  had  been 
given  under  the  nineteenth  section  of  6  G.  4. 
c.  16.    As  to  that  point,  it  is  to  be  observed, 
that  the  parties  came  to  the  tiial  of  this  cause 
with  the  full  knowledge  on  the  part  of  the  de- 
fendant of  the  fact  intended  to  be  disputed ; 
viz.  whether  the  plaintiff  was  an  infant  at  the 
time  of  the  trading  and  the  issuing  the  com- 
mission.   All  the  evidence  for  and  against  the 
infancy  was  brought  before  the  jury,  and  the 
jury  found  that  he  was  an  infant.    In  a  case, 
therefore,  where  there  was  actual  knowledge 
of  the  point  in  dispute,  although  no  formal 
notice  where  the  allowing  of  the  objection,  if  a 
valid  one,  would  go  no  further  than  to  a  new 
trial,  in  which  the  Court  would  still  allow  the 
plsuntiff  to  give  the  formal  notice,  where,  if 
such  notice  was  given,  the  same  facts  would 
by  themselves  be  conclusive  against  the  com- 
mission ;  and  where  the  objection  itself  does 
not  appear  upon  the  Judge's  notes,  and  the 
parties  do  not  agree  between  themselves  whe- 
ther it  was  distinctly  taken  at  the  trial,  we  do 
not  feel  ourselves  called  upon  to  give  an  opi- 
nion whetiber  the  case  falls  within  the  nine- 
teenth section  of  the  Bankrupt  Act  or  not. 
Upon  the  whole,  therefore,  we  think  the  rule 
for  entering  a  nonsuit  ought  to  be  discharged." 


preaentativea  more  wortliy  of  the  nation, 
whose  organs  they  are,  than  the  present 
miaerable  Houae  of  Commons. 

Tliose  who  dissent  from  this  alteration  on 
the  score  of  expense,  I  refer  to  Mr.  Cooper's 
ingenious,  and,  as  I  believe,  accurate  demon- 
stration ;  that  there  exists  a  vast  fund,  the 
employment  of  which,  in  a  measure  of  public 
utility,  would  not  only  work  injustice  to 
none,  but  would,  on  the  contrary,  besides 
effecting  the  permanent  advantages  ^hich 
are  tiie  immediate  objects  in  view,  be  of 
itself  a  national  benefit,  by  circulating  so 
much  capital,  otherwise  lying  idle  and  un- 
profitable. 

Let  us,  however,  assume  Mr.  Cooper's 
project  to  be  chimerical :  will  it,  then,  be 
contended,  that  whilst  enormous  sums  sre 
yearly  expended  in  the  mere  embellishment 
of  palaces  and  public  buildings  to  gratify 
public  taste,  this  modem  Tyre  cannot  afford 
the  comparatively  trifling  outlay  requisite 
for  the  substantud  convenience  of  all  classes 
of  her  subjects,  and  especially  of  her  "  Mer- 
chant Princes  ?"  Not  that  I  would  be  un- 
derstood as  objecting  to  these  national  or- 
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to  the  credit  of  our  country ;  on  the  same 
principle  that  garments  of  a  fine  texture 
are  necessary  to,  or,  in  other  words,  befit- 
ting a  person  who  moves  in  the  rank  of  gen- 
tlemen. 

To  those,  and  many  they  are,  who  feel  a 
predilection  for  Westminster  Hall,  and  at- 
tach to  its  Courts  some  undefinable  idea  of 
veneration,  I  answer,  that  these  identical 
Courts  are  but  creatures  of  yesterda/i 
growth,  which  exhibit  no  vestige  or  memo- 
rial of  the  legal  heroes  of  "  olden  days;" 
and  therefore  cannot  be  associated  ^th 
them ;  and  I  may  add,  that,  however  natu- 
ral and  praiseworthy  such  a  feeling  is,  when 
moderately  indulged,  it  degenerates  into  a 
selfish  and  criminal  weakness,  like  all  other 
good  qualities,  if  it  be  carried  to  exces8» 
and  allowed  to  interfere  with  the  aocom- 
plishment  of  a  work  of  real  benefit. 

We  are,  Mr.  Editor,  perfectly  unknown 
to  each  other,  and  shall,  probably,  so  con- 
tinue ;  but  I  collect  from  your  pages  that 
we  agree  upon  the  principal  point,  viz.  that 
it  is  most  desirable  to  estaUiah  one  grand 
central  forum  ;  and  I  send  you  tiiis  In  hopes 
that,  if  you  indulga  me  by  making  it  pub- 
lic, the  advocates  on  our  side  may  increase 
in  number  and  talent,  until  the  "  powers 
that  be"  convinced  df  the  utility  o(  the 
proposed  plan,  assent  to  its  execution,  and 
give  to  what  is  at  present,  our 


To  the  Editor  of  the  Leged  Observer. 
Sir, 
In  the  numbers  of  your  Observer  of  the  6th 
of  October,  1832,  and  the  5th  of  January, 
1833,  are  certain  remarks  and  calculations 
relative  to  the  proposed  erection  of  New 
Courts  and  Law  Offices  on  the  site  of  the 
Rolls  Estate. 

Tlie  expediency  of  such  a  measure  is  ob- 
yidus  :  why  not,  then,  I  would  ask,  extend 
the  improvement  at  once,  and  seize  the  pre- 
sent opportunity  of  fixing  all  the  Superior 
Couhs,  both  of  Law  and  Equity,  in  one 
cefttml  spot  ? 

That  there  would  be  ample  room  for 
carrying  this  measure  into  effect,  is  clear 
from  Mr.  Cooper's  statement,  if  correct; 
since  the  buildings  enumerated  in  his  pro- 
position are  intended  to  occupy  two  sides 
only  of  the  quadrangle ;  and  if  each  of  the 
teihaiiiing  sides  would  afford  sufiicient 
frontage  for  tweniy-four  sets  of  chambers 
(abcording  to  his  estimate),  bne  of  them 
would  be  foimd  laige  enough  to  contain  aU 
the  Courts  to  be  transfemd  from  West- 
minster, and  the  space  vacated  thereby 
might  well  be  appropriated  to  tiie  construc- 
tion of  a  room  for  the  assembly  of  our  re-' 
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In  the  mean  time  I  beg  to  subscribe  my- 
Mlf,  Youra  respectfully, 

A  SSNTINEL. 

ndJn.  1833. 

INCORPORATED  LAW  SOCIETY  OF 
THE  UNITED  KINGDOM. 

The  Inauguration  Dinner  of  the  Members 
of  this  Society  took  place  in  their  Hall,  on 
Wednesday  the  30th  of  January,  when  two 
hundred  and  thirty  Members  assembled. 
Mr.  TooKE,  the  Member  for  Truro,  pre- 
sided.   The  usual  Ipyal  toasts  were  given. 
That  of  the  King,  as  the  Royal  Founder  of 
the  Society,  by  His  Majesty's  Charter  of 
Incorporation,  was  announced  with  every 
expression  of  respect  and  gratitude,  and 
enthusiastically  received.     A  similar  testi- 
mony of  respect  was  paid   to  the  Queen 
and  Royal  Family,  the  Chancellor,  and  the 
fleveral  Judges  of  the  Courts  of  Westmin- 
ster and  Doctors'  Commons ;  and  on  pro- 
posing the  healths  of  the  Attorney  and  Soli- 
citor General,  and  of  the  Members  of  the 
Bar,  the  Chairman  introduced  several  ap- 
propriate and  animated  reinarks  on  the  con- 
nexion   subsisting    between    the    various 
bnuches  of  the  Profession. 

To  these  toafits,  succeeded  that  of  *'  Pros- 
perity to  the    Incorporated   Law   Society 
of  the  United  Kingdom."    The  Chairman, 
after  adverting  to  the  origin  and  progress 
of  the  Institution,  eloquently  dwelt  on  the 
important  advantages  which  the  grant  of  the 
Charter  had  conferred — aboonfor  which  they 
were  indebted  to  the  special  grace  and  fiivor 
of  His  Majesty ;  but  which  was  fully  justi- 
fied by  the  improved  state  of  the  Profession. 
ITie  Charter,    by  giving  the  Society  "  a 
local  habitation  and  a  name,"  had  thus  en- 
ahled  the  profession,  with  all  the  weight  at- 
tached to  its  collective  character,  to  make 
its  complaint,  by   petition,  remonstrance, 
and  appeal,  to  Parliament,  the  Bench,  and 
the  several  other  constituted  authorities,  on 
<^ccaabns  of  professional  grievance.      Ilie 
public,  he  observed,  would  also  be  benefited 
hy  the  additional  guard  it  would  afford  to 
their  peculiar  treasure — profesnontd  charac' 
/fr,— by  discouraging' the  animosities  which 
formerly  prevailed  among  practitioners,  of- 
ten occasioning  or  increasing  useless  litiga- 
tion, to  their  own  great  inconvenience  and 
the  serious  injury  of  their  clients ; — by  the 
gradual  introdactiqn  it  would  open  to  the 
jtmior  Members  of  the  Society,  who  would 
thus,  in  improved  and  improving  succession, 
be  enabled  to  sustain  and  extend  the  credit 
^d  honor  of  the  profession  ; — and  by  ex- 
cluding or  discarding  unworthy  members, 
who  bring  obloquy  upon  it. 


The  Chainnan  also  called  the  attention 
of  the  Members  to  the  important  object  of 
assembling  daily  in  the  ilall,  by  which 
many  benefits  would  arise,  in  facilitating  the 
transaction  of  business,  and  promoting  libe- 
rality of  conduct  towards  each  other.  He 
therefore  strongly  exhorted  the  Members 
to  make  it  a  point  of  duty  to  record  their  ap- 
pearance in  tiie  Hall  as  frequently  as  prac- 
ticable, and  to  make  appointments  there 
for  meeting  such  of  their  professional  bre- 
thren of  the  Society  as  reside  at  a  distance. 
The  meeting  was  also  addressed  by  seve- 
ral of  the  Members,  in  proposing  heidths  or 
toasts,  or  returning  thanks,  amongst  which 
may  be  particularly  noticed,  Mr.  Frere, 
Mr.  White,  Mr.  Shadwell.  Mr.  Wiltk.  Mr. 
Bigg,  Mr.  Tallents,  and  ^lr.  Tindal. 

Mr.  Holme,  in  acknowledging  the  thanks 
to  the  Donors  to  the  Library,  enlarged  with 
great  force  and  effect  on  this  essential  part 
of  the  Society, —  earnestly  exhorting  the 
members  to  hasten  its  completion  by  early 
contributions.  It  appeared  that  three  of  the 
Judges,  about  thirty  of  the  Members  of  the 
Bar,  and  one  hundlred  Attorneys  aud  Soli- 
citors, had  made  donations,  amouAtingto 
upwards  of  1500  volumes.  We  regret  that 
we  are  unable  to  do  justice  to  the  many  apt 
and  humourous  rexharks  made  by  Mr.  Holme, 
which  excited  the  warm  approbation  of  the 
Meeting,  and  were  followed — (as  the  best 
effect  of  his  addresa) — by  a  very  general  en- 
gagement of  the  Members  to  obey  the  call, 
which  had  been  made  with  such  good  feel- 
ing. 

The  successful  completion  of  the  Club 
department,  under  the  directions  of  the  able 
and  zealous  Committee  to  whom  it  waa 
confided,  was  the  topic  of  much  aud  de- 
served eulog^um. 

After  the  accustomed  marics  of  respect 
had  been  paid  to  the  Committe  of  Manage- 
ment, the  Club  Committee,  the  Chairman, 
Vice-Chairman,  Stewards,  and  Secretary, 
the  meeting  broke  up  about  eleven  o'clock, 
after  an  evening  passed  in  great  cordiality; 
and  which  promises  eminently  to  increaso 
the  success  of  the  Institation. 


SELECTIONS 

FROM  CORRESPONDENCE. 

No.  XYlil. 


■XAMIMATIOM  OF  ATTORMXTS. 

Sir, 
I  WAS  not  a  little  surprised  in  reading  a  letter 
signed  S.,  which  appeared  in  the  last  number 
of  the  Legal  Observer,  on  the  above  head.  In 
the  letter  your  correspondent  says,  "  that  any 
examination  should  be  directed  to  the  respect* 
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ability,  and  not  to  the  capacity,  of  the  exa- 
minant.    The  profession  labours  under  its  pre- 
sent discredit  irom  the  sharpers,  and  not  from 
the  fools,  which  it  contains^    ^c;  one  ii  troubled 
with  a  stupid  latryer — if  he  is  not  competent, 
he  is  but  little  employed.    In  that  little  he 
certainly  does  not  trouble  his  adversary ;  and 
if  guilty  of  any  glaring  negligence,  he  is  per- 
eonally  liable  to  his  client,**    From  this  opinion 
I  beg  leave  to  differ,  and  to  say,  that  capacity, 
and  not  respectability,  is  the  chief  object  to 
which  an  examination  should  be  directed.    For 
suppose  a  person  possessed  of  real  as  well  as 
personal  property,  employs  a  resp€ctable  but 
Ignorant  attorney  to  prepare  his  will ;  the  at- 
torney accordingly  does  so,  and  so  far  as  the 
testator  knows,  thereby  carries  his  intentions 
into  effect.    The  testator  lives  many  years,  and 
then  dies  without  having  altered  or  revoked  his 
will.    The  persons  to  whom  the  property  is 
devised  take  possession  under  the  wul,  sup- 
posing all  to  be  right.    Soon  after  the  person, 
who,  bad  there  been  no  will,  would  have  been 
entiUed  as  heir  at  law  of  the  testator,  to  his 
real,  and  it  may  be  personal  property,  taking 
nothing  by  the  will,  or  not  to  the  extent  he 
would  had  there  been  no  will,  lays  it  before  a 
clever   professional   gentleman,  who  advises 
him  that  the  will  is  not  expressed  in  a  legal 
manner,  so  as  to  pass  the  real  or  personal  pro* 
perty.    He  then  proceeds,  and  sets  aside  the 
will,  and  afterwards  agunst  the  parties  in  pos- 
session under  the  wiU,  by  ejectment,  to  obtain 
possession,  and  files  a  lull  in  Chancery  for  an 
account  of  the  proceeds  of  the  property ;  and 
these  parties,  after  some  hundreds  or  thousands 
of  pounds  have  been  spent  in  law,  are  ousted, 
ana  obliged  to  account,  and  their  only  remedy 
is  an  action  against  the  respectable  sad  ignorant 
attorney  who  prepared  the  will,  \iho,  mer  the 
lapse  of  so  many  years,  may  be  defunct,  bank- 
rupt, or  insolvent,  or  have  left  the  country ;  or 
if  the  attorney  be  then  living  and  in  gooa  cir^ 
cumstances,  there  may  be  great  difficulty  in  the 
proof— and  it  requires  strong  proof  of  crassa 
ignorantia,  or  crassa  negligentia,  to  support 
an  action  against  an  attorney,  for  amenos  to 
his  cfient.    What  satisfaction  will  it  be,  then, 
for  the  parties  damnified  to  know,  or  be  in- 
formed, that  the  attorney  who  prepared  the 
will  was  a  respectable  attorney,  in  the  opinion 
of  the  persons  appointed  bj  the  Law  Courts  at 
Westminster  to  examine  mto  the  same.at  the 
time  of  his  admission. 

The  above  observations  do  not  apply  to  the 
case  of  wiUs  only,  but  equally  so  to  deeds  of 
conveyance,  of  gltt,  and  to  every  species  of  as- 
Aurance — more  especially  to  marriage  settle- 
ments. 

After  perusing  the  foregoing  observations, 
I  am  sure  your  correspondent  S.,  as  well  as 
every  other  person,  will  concur  with  me,  when 
I  say  that  capacity,  and  not  respectability,  is  the 
chief  object  to  which  an  examination  should 
be  directed.  Besides,  were  respectability  to  be 
the  qualification,  what  a  risk  persons  would 
have  to  encounter  in  placing  their  children  with 
attorneys  for  five  years :  for  after  so  doing,  and 
expc&dmg  some  imndredJB,  they  might  be  told 


they  were  not  respectable  enough  to  be  ad- 
mitted. Thus  their  money  would  be  wasted, 
and  the  persons  refused  admission  would,  being 
qualifita  for  no  other  profesuon,  be  throwti  on 
the  wide  world. 

Again,  what  criterion  would  there  be  to  en* 
able  a  person  to  judge  of  a  young  manV  res- 
pectabifity,  just  entering  into  the  world  ?  Were 
the  possession  of  property  to  be  the  qualified* 
tion,  parents  with  a  hmited  income  w«uld  l»e 
prevented  from  bringing  up  their  children  to  the 
law — and  guardians,  uose  entnisted  to  their 
care.  Witn  few  exceptions,  the  most  clever 
and  eminent  attorneys,  are  persons  who«  at  tlie 
time  of  their  admission,  could  neither  boast  of 
wealth,  or  of  wealthy  parents,  but  who  by  dint 
of  perseverance  have  attained  to  eminence. 

I  must,  in  conclusion,  apol<^ise  for  trespass^ 
ing  so  far  on  your  kindness ;  but  tiie  importaoce 
ofthe  subject  to  the  public  at  large  is  my  plea. 

£.  il. 
Plymouth,  Jan.  22d,  1833. 

OPERATION  OF  JUDGMENTS  AOAINBT  REAL 

ESTATES. 

To  the  Editor  of  the  Legal  Observer. 
Sir, 
It  has  often  been  to  me  a  matter  of  surprise) 
that  there  has  not,  ere  this,  been  an  alteration 
made  in  signing  judgments  in  the  severs! 
Courts  of  Common  Law,  and  especially  where 
such  judgments  are  signed  with  a  liew  to 
charge  the  estates  of  the  defendants.  I  mean 
such  an  alteration  as  would,  at  once,  give  the 
party  making  the  search  for  iud^ents  the  in- 
formation required  by  him ;  but  it  appears  that 
it  has  been  lulowed  to  pass  unnoticed  by  aD, 
and  that  too  for  ages.  The  inconvenience  of 
the  present  mode  of  entering  judgments,  must 
be  obvious  to  all  professionu  men. 

An  estate  is,  for  instance,  sold  or  mortgaged, 
and  the  person's  name,  selling  or  mortcraginf 
such  estate,  shall  be  Clarke,  Jones,  Wiiliuns, 
Brown,  or  any  other  common  name;  the  title 
approved,  except  as  to  searchinir  if  any  jud|r- 
ments  appear  against  the  partv  selling  or  mort- 
gaging, you  proceed  to  maxe  the  necenary 
search,  and  find  perhaps  in  a  long  search  fifty 
or  sixty  judgments  against  a  person  of  the 
same  cnnstian  and  surname ;  how  are  yon  to 
satisfy  yourself  that  those  judgments  are  not 
against  the  vendor  or  mortgagor  f  The  only 
means  of  endeavouring  to  ascertun,  I  appnv 
hend,  is  by  gomg  to  the  respective  attorneys 
and  requesting  them  to  give  you  the  necessary 
information ;  that  is  to  say,  as  to  what  Clarke, 
what  Jones,  &c-  and  of  what  place,  is  it  agunst 
whom  they  have  such  a  in^ment,  and  whe- 
ther it  has  been  satisfied ;  but  even  in  this 
manner  it  is  quite  impossible,  in  many  cases, 
to  obtain  the  necessary  information,  as  the 
attorney  who  signed  such  judgment  may  have 
died,  and  the  papers,  &c.  re)atinj(  thereto  have 

gone  out  of  his  possession  previously,  so  that 
is  executors  or  successors  could  not  j^ve  any 
information  whatever  on  the  subject ;  m  which 
case,  what  is  to  be  done  to  remedy  the  evil  ? 
You  must  either  take  the  word  uf  the  vendor 
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or  moitpigor,  that  such  jud^ents  do  not  re- 
kte  to  liim,  or  object  to  complete,  &c. ;  and 
then  bow  stands  the  purchaser  or  morti^ee 
who  has  entered  into  a  contract,  if  he  adopts 
the  latter?  Why  he  stands,  as  the  common 
expression  is,  between  two  fires;  he  runs  a 
liflk,  by  completing,  of  bein^  called  upon  to 
pay  oQ  the  judg'ments,  and  if  he  refuse  to  com- 
plete, of  havinr  a  bill  in  equity  filed  against 
him  to  compel  him  to  do  so ! ! 

lliis  is,  and  always  will  be,  the  state  of 
things,  while  the  present  insufficient  mode  is 
allowed  to  be ;  ana  yet  the  most  simple  method 
mif^ht  8a?e  (I  think  I  may  say)  the  whole  of  this 
great  inconvenieuce  and  expense,  and,  in  many 
cases,  most  dangerous  delay,  merely  by  passing* 
aa  act  of  parliament,  that  in  future  in  all  judg- 
meuts  hereafter  to  be  signed,  in  addition  to 
the  christian  and  surnames  of  the  defendants, 
their  true  place  of  abode  and  description  should 
be  inserted  in  the  judgment  paper,  upon  the 
roll,  and  in  the  judgment  books ;  and  if  the 
abode  of  the  defendants  be  not  known  at  the 
time  of  signing  such  judgment,  then  that  their 
known  lasi  place  of  abode  be  Inserted.  And 
further,  that  after  a  judgment  shall  have  been 
satisfied^  it  ^shall  be  imperative  upon  the  plain- 
tiflfto  cauite  sutisfactiou  to  be  entered  upon  the 
roll  within  a  limited  time,  at  the  expense  of  the 
defendant ;  and  in  case  of  default  in  compli- 
ance with  .the  act,  a  penalty  should  be  inflicted 
upon  the  party  neglecting. 

I  trust  that  some  of  your  more  able  cor- 
respondents will  exert  themselves  in  endea- 
Touring  to  cure  the  evil  complained  of. 

T.  B, 


THE  LORD  CHANCELLOR  •. 

Sir, 
I  Qurrs  nsree  with  the  writer  of  the  Letter  to 
the  Lord  Uhancellor,  in  your  number  of  the 
12th  of  the  last  month,  that  persons  in  his  Lord- 
^p's  exalted  station  are  always  sure  to  meet 
witti  more  than  a  due  proportion  of  praise  and 
of  censure ;  and  althougn  I  am  personally  an 
admirer  of  hia  Lordship,  I  am  very  willing  to 
concede  that  the  praise  which  you  say  is  be- 
stowed upon  him  by  many,  is  carried  to  an  ex- 
traragant  extent:  but  I  will  venture  to  call 
▼onr  attention  to  the  objections  which  you  say 
are  made  to  his  Lordship's  conduct. 

Your  correspondent,  or  his  informant,  pro- 
fesses to  pass  by  the  measure  of  the  new 
Bankruptcy  Court,  as  a  mixture  of  jobbery 
and  blunder;  and  I  will  venture  to  pass  it  by 
also,  with  thia  single  observation : — ^That  I  be- 
lieve there  is  not  a  merchant  or  tradesman  in 
the  city  of  LondoUj  who  had  occasion  to  resort 

*  We  readily  insert  this  letter,  with  the  sin- 
gle alteration  of  the^  signature,  and  the  obser- 
vation that  our  present  correspondent  has  too 
often  assumed  that  the  statements  in  the  Bar- 
rister's letter  are  his  own ;  whereas  he  merely 
mentions  them  as  the  talk  of  the  day,  which  he 
says  expreaaly  he  does  not  believe.  Eik 


to  the  old  lists  of  commissioners,  and  who 
has  been  called  into  the  new  Court,  who  will 
not  readily  admit  that  a  most  beneficial  im- 
provement has  taken  place. 

It  is  then  stated,  that  the  Chancellor's  great 
object  has  been  to  benefit  himself  and  spoil 
the  office  for  all  successors ;  and  that  having 
provided  for  both  his  brothers,  and  all  his 
other  pets,  he  has  very  willingly  done  away 
with  half  a  score  of  little  offices,  which  he  did 
not  want.  Now  let  us  try  this  by  facts,  which 
are  on  record.  How  has  he  benefited  himself? 
and  how  has  he  spoilt  the  office  for  his  suc- 
cessors ?  That  he  has  reduced  the  value  of  his 
office,  both  for  himself  and  his  successors,  I 
readily  admit.  It  is  said  he  has  provided  for 
all  his  pets.  He  may  have  provided  for  some ; 
but  who  that  knows  any  thing  of  the  office  of 
a  Lord  Chancellor,  must  not  know  that  there 
are  plenty  of  unsatisfied  claimants  left.  It  is 
said  he  has  provided  for  both  brothers.  It  is 
true  that  he  nas  made  one  a  Master  in  Chan« 
eery ;  but  I  have  never  heard  it  insinuated  that 
the  individual  was  unfit  for  the  office.  To  his 
other  brother  he  gave  an  office  one  day,  be- 
cause it  was  necessary  to  fill  it  pro  temptfre  f 
but  on  the  next  dav,  he  brought  in  an  act  to 
abolish  this  same  oAce ;  and  thus,  having  held 
his  own  high  office  for  more  than  two  years,  he 
has  done  that  which  I  believe  no  Chancellor 
ever  did  before — ^left  a  brother  without  any 
provision  at  all. 

Who  can  this  Barrister  be  who  writes  to  joa 
of  half  a  score  of  little  offices  done  away  with  ? 
Does  he  call  the  office  of  10,000/.  a  year,  held 
by  the  nephew  of  the  former  Chancellor,  Thur- 
low,  a  little  office?  Does  he  call  the  other 
offices  which  are  abolished,  and  which  a  return 
to  the  House  of  Lords  shews  hath  produced 
about  10,000/.  a  year  more,  and  idl  which 
former  Chancdlors  have  used  for  their  own 
emoluments,  or  as  provision  for  their  families, 
does  he  call  these  little  offices  ?  Aye,  but  it 
is  suggested  that  this  patronage  would  never 
fdU  to  him.  Has  the  Barrister  forgotten,  or 
never  heard,  that  before  the  Chancellor  brought 
in  this  Abolition  Act,  Mr.  Scott,  the  son  of  Lord 
Chancellor  Eldon,  had  died;  that  he  held 
several  of  these  offices  in  reversion ;  and  that 
he  was  in  the  actual  possession  of  two  of  them, 
producing  2600/.  a  year;  and  that  all  this 
patronage  had  actually  accrued  to  the  Chan- 
cellor, and  was  abolished  by  his  own  act ! 

Your  letter  states,  however,  that  he  has 
secured  to  himself  the  large  sum  of  5000/, 
a  year  for  his  life;  and  the  informant  would 
really  have  it  appear  as  if  this  were  an  entire 
new  creation ;  out  does  not  every  body  know 
that  idl  Chancellors  have  had  4000f .  a  year,  and 
that  the  only  thing  done  now  is  to  increase  this 
4000/.  to  5000/.  ?  Now,  for  what  is  this  addi- 
tional 1000/.  a  year  given  ?  Not  only  for  the 
reversionary  patronage  given  up,  but  also  for 
the  2500/.  a  year,  which,  if  the  present  Chan- 
cellor had  rollowed  the  example  of  former^ 
Chancellors,  he  might  have  been  in  the  receipt 
of  at  the  present  moment,  and  might  have  kept 
to  the  latest  hour  of  his  existence. 
Lord  Northington  held  these  same  offices 
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dorin^  lus  life ;  and  by  putting  them  in  the 
names  of  trustees,  bequeathed  them  by  his 
will  to  lus  four  daughters.  Let  it  be  observed 
further,  that  the  pension  is  to  commence  only 
when  the  Chancellor  gives  up  the  Great  Seal ; 
whereas  he  might  have  held  the  Great  Seal 
and  kept  the  other  offices  at  the  same  time. 

Again,  your  correspondent,  or  his  informant 
says,  that  the  Chancellor  has  fixed  his  salary 
at  14,000/.  a  year,  and  that  it  is  notorious  that 
Lord  Eldon  and  Lord  Lyndhnrsi  frequent- 
ly received  much  less.  Where  does  your 
correspondent,  or  hU  informant,  learn  tins, 
which  is  a  notorious  falsehood  ?  If  he  will  re- 
fer to  the  returns  made  to  Parliament,  he  vnll 
see,  that  the  present  Chancellor,  in  his  first 
year,  received  700/.  more  than  this  14,000/., 
and  that  Lord  Eldon  and  Lord  Ljmdhurst  al- 
ways  received  a  great  deal  more ;  and  that  the 
former  of  those  Lords  received,  in  one  year, 
22,000/. 

Again,  it  is  said,  that  the  Chancellor  has  got 
rid  of  hiB  BankruptcjT  business,  and  stripped 
his  office  of  other  dnties. — As  to  the  Bankrupt- 
cy business,  is  there  a  barrister  or  solicitor 
who  does  not  know  that,  for  many  years  past, 
all  bankrupt  petitions  were  heard  by  the 
Vice-Chancellor ;  that  appeals  only  came  to 
his  Lordship  i  and  that  the  same  app^s  now 
lie  to  him  mm  the  Court  of  Review  ?  What 
other  duty  he  has  cast  off,  I  believe  it  will  puz- 
zle your  correspondent  to  point  out.  I  be- 
lieve it  will  equally  puazle  him  to  state  when 
or  where  the  Chancellor  has  boasted  of  Ids 
own  doings.  When  attacked,  he  has  made  the 
necessary  statements  to  defend  himself;  and 
when  opening  his  measures,  he  has  of  necessity 
gone  into  such  details  as  were  ctdled  for  to 
explain  the  objects  he  had  in  view.  Friends 
or  admivers  may  have  lauded  his  conduct ;  but 
I  doubt  much  if  an  instance  of  self  gratulation 
can  be  produced.  I  am,  &c. 

2SiA  Jan.  ISSa.  Z. 
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FnoM  ••  The  Note-Book  of  a  Retired  Bar- 
riifter^"  we  extract  the  following  passages  of 
a  Sketch  of  Mr.  Serfeoni  CocMlt^ 

**  His  figure  conveved  the  idea  which  we 
annex  to  that  of  a  well-fsd  abbot  or  prior  of 
former  days.  ^  His  person  was  round  and  of 
ample  dimensions :  ids  countenance  presented 
the  full  bloom  of  jollity  and  good  humour,  and 
his  temper  and  manners  were  in  the  most  per- 
fect harmony  with  his  appearance.  He  ezceL 
led  in  burlesque,  and  m  pointing  it  so  as  to 
take  off  the  effect  of  the  testimony  of  an  ad- 
verse mtness,  by  holding  him  up  to  ridicule. 
The  following  anecdote  will  afford  some  idea 
of  his  manner. 

"  An  action  was  brought  in  the  Court  of 

•  Frascr's  Mugazine  for  January  1833,  p.  48. 


Common  Plena,  by  a  carpenter  and  bofldcr 
from  Sussex,  to  recover  the  amount  of  his  biU 
for  building  a  house  for  the  defendant  at  Battle. 
In  actions  of  that  description,  surveyors  always 
form  part  of  the  witnesses  necessary  to  prove 
the  case.  Those  who  are  in  the  haoit  of  fre- 
quenting Courts  of  Justice  are  well  acqunnted 
with  the  disgusting  consequence  which  thev 
assume,  and  with  the  pompous  affectation  with 
which  they  give  their  evidence.  The  cause 
came  on  to  oe  tried  at  Guildhall,  and  one  of 
this  self-important  fraternity  was  called  as  a 
witness  to  prove  the  value  of  the  work  done. 
He  gave  his  testimony  with  the  accustomed 
dignity  of  his  profession.  Sergeant  Cockell 
cross-examined  him,  and  worked  him  up  to  the 
highest  pitch  of  burlesque  consequence.  This 
was  done  by  an  affected  deference  to  his  ojfi- 
nion,  and  a  mock  affectation  of  respect  to  it, 
which  was  seen  by  every  person  in  court  but 
himself.  He  was  requested  by  the  Sergeant 
to  produce  the  original  estimate,  which  had 
been  made  by  him,  of  the  value  of  the  wmk 
charged,  for  his  perusaL  This  was  put  into 
his  luoid.  It  set  out  the  names  of  the  plaintiff 
and  of  the  defendant,  and  the  several  items 
which  composed  the  charge,  and  condoded, 
'  I  value  at  the  sum  of  350/.  the  abov>e  work, 
done  at  Battle,  in  the  county  of  Susaex.'  As 
that  stands  written,  I  think  it  would  seem  to 
be  a  difficult  matter  to  extract  from  it  a  Nid 
prttffjoke ;  but  the  Sergeant  found  no  difficulty 
m  it.  He  had,  by  his  cross-examination  of  the 
witness,  made  an  exhibition  of  his  self-suffi- 
ciency, and  possessed  the  jury  witii  the  riifi- 
culous  features  of  his  character.  Whan  he 
came  to  address  the  jury :  '  Gentlemen,'  sap 
he,  *  a  surveyor  is  an  anomalous  kind  of  ani- 
mal; he  can  neither  think,  nor  speak,  nor 
write  like  a  common  perKon.  His  perfect  con- 
viction of  his  oWn  importance  is  shewn  in  every 
word  he  utters,  and  in  every  sentence  he  writes, 
even  to  the  making  out  of  a  carpenter's  bilL 
This  Sussex  8urve]^or  is  not  content  witii  nvinf 
his  estimate  in  plain  language,  and  signeU  witn 
his  name ;  he  must  assume  the  style  of  an  am- 
bassador, and  subscribe  as  an  envoy  would  a 
treaty  of  peace.  Look  at  his  estimate  and 
bin : — He  sets  out  the  particulars  of  the  charge, 
which  he  pronounces  to  be  of  the  value  of  350/., 
for  carpenter^s  work — that  is  plain  English; 
but  how  does  it  conclude  ?<*— in  the  di|^fied 
language  of  diplomacy,  'Done  at  Battle,  in 
the  county  of  Sussex ;'  signed  as  our  ambas- 
sador at  Paris  would  sign  a  treaty  of  p(»ce  for 
Great  Britain.'  The  manner  m  which  he 
read  this  was  inimitable.  The  word  done  had 
be^un  a  line  in  the  survevor's  estimate,  and 
being  spelt  with  a  lar^e  D,  suggested  to  him 
the  whimsical  observation. 

"  Sergeant  Cockell's  fkme  originated  at  the 
qnarter  sessions--!  think  it  was  at  those  of  the 
West  Riding  of  Yorkshire,  and  at  Manchester. 
It  is  a  kind  of  practice  which  requires  no  great 
extent  of  legal  learning ;  but  powers  of  humour 
are  a  valuable  talent,  and  or  it  the  Sergeant's 
fund  was  inexhaustible.  It  was  therefore  from 
his  ample  possession  of  that  gift  that  the  Coort 
of  Quarter  Seiaions  waa  the  atage  on  vridch  ^ 
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S^WDi  ihewed  to  moQt  advaatage ;  for  il 

most  be  admitted  that  his  reading  was  limited, 
his  knowledge  of  law  superficial  and  his  ac- 
qnaintance  with  pleading  nothing.  He  used 
to  say,  that  the  general  issue  was  tne  only  plea 
worth  a  farthing ;  he  never  wished  to  see  anv 
other.  If  he  had  a  brief  in  a  cause  in  whicn 
the  pleadings  ran  to  any  length,  if  his  junior 
happened  not  to  be  in  court  when  the  cause 
was  about  to  be  called  on,  he  looked  round 
for  him  in  evident  dismay,  alarmed  lest  some 
point  should  be  raised,  or  objection  taken  to 
the  pleadings,  which  he  was  sensible  he  was 
wholly  incompetent  to  answer;  but  with  his 
fftvoorite  plea  of  the  general  issue,  no^  man 
wielded  it  with  more  efifect  in  the  defence  of 
his  client 

*'  A  settlement  case  has  no  pleadings  to  en- 
cumber it,  and  a  traverse  is  a  mere  matter  of 
CTidence.  These  form  the  important  business 
of  the  quarter  sessions.  In  these  the  Sergeant 
shone,  unperplexed  by  legal  difficulties,  or 
hampered  with  the  toils  of  special  pleading. 

*'  His  talents  were  not,  however,  equu  to 
the  lead  of  an  important  cause ;  in  the  con- 
duct of  those  of  an  opposite  description,  no 
one  excelled  him.  Mlien  his  opponent  hap- 
pened to  be  Sergeant  Leblanc,  who  had  ad- 
dressed the  jury  with  his  habitual  coldness  of 
manner  and  starch  precision.  Sergeant  Cockell 
turned  it  into  a  laugh,  and  gained  a  verdict  by 
a  joke,  at  the  expense  of  his  more  grave  bro« 
tlier  Sergeant. 

"  He  cross-examined  a  witness  with  great 
dexterity  and  singular  address.  It  was  not  his 
kabit  to  browbeat  witnesses, — a  course  which 
oftener  offends  the  jury  than  benefits  the 
client.  He  conciliated  them  by  uniform  ffood 
humour,  and  by  that  means  often  drew  from 
them  admissions  favourable  to  his  case.  With 
the  jnry  he  gained  credit  for  sincerity  by  a 
weU-assumed  confidence  of  self-conviction,  and 
the  unpression  was  confirmed  hj  his  earnest 
mode  m  delivery.  In  cross-examming,  he  had 
a  significant  manner  of  pronouncing  tne  mono- 
^^ble  Eh,  with  one  eye  dosed  and  the  other 
ued  on  the  witness.  His  manner  conveyed 
to  the  jury  die  most  intelligible  expression  of 
his  own  incredulity  of  w£it  the  witness  was 
BtaUng,  and  raised  in  their  minda  corresponds 
ing  doubts  of  his  credit.'' 

We  omit  the  description  of  his  convivial 
qualities,  and  an  anecdote  not  pre^usely  suited 
toourpagea. 


SUPERIOR  COURTS. 


Cstttt  of  C||ftticfr|^» 

PBOPBRTT  IMPOUKPBD. 

fFkere  property  can  be  identified,  the  Court 
teill  grant  an  iniunction  to  restrain  trust 
money  deposited  tn  the  bank. 

In  the  year  1819,  Mr.  Frankland  Lewia,  Pa- 
tentee of  the  ofii^e  gf  Clerk  of  Ih&fiiUa  of  £n- 


tr|^  in  tba  port  of  JLondoii,  damiaed  to  **  Hie 
Directors  of  the  Customs  Annuity  Benevolent 
Society^'  the  profits  of  that  office,  for  2000/.  a- 
year.    The  oirectors  committed  to  Mr.  OgU- 
vle,  their  secretary,  the  manaffement  of  the 
office ; — that  is,  the  printing  and  publishing  of 
the  bills  of  entry*    By  a  deed,  entered  into  be* 
tween  the  directors  and  Mr.  Ogilvie,  the  latter 
was  to  pay  the  annuity  of  2000/.  a-year  to  Mr. 
Lewis,  and  of  the  reudue,  after  such  p  ym  'nt 
he  was  to  pay  one-half  to  the  directors,  ani  to 
retain  the  otner  moiety  to  himself;  but  it  was 
particularly  stipulated,  that  if  the  latter  moiety 
should  exceed  2000/.  a-year,  he  (Mr.  Ogilvie) 
was  to  pay  the  surplus  to  the  directors,  retain- 
ing to  himself  10/.  per  cent,  on  such  snrplna. 
By  another  agreement,  tubseouentiy  entered 
into  between  uie  directors  and  Mr.  Qrilvie,  he 
was  bound  to  pay  to  them  1200/ ,  for  tiiree 
years  thence  next  ensuing,  and  after  tjiat  pe- 
riod, 1500/.  a-year  during  the  term  demised, 
retaining  to  hunaelf  the  vdiole  auiplus,  i^er 
paying  to  Mr.  Lewis  his  2000/.  a-year.    The 
directors  instituted  a  suit  in  1829  to  set  aside 
this  latter  agreement  i  and  that  suit  coming  on 
to  be  heard  oefore  the  Master  of  the  Roils  last 
June,  his  Honour,  after  a  hearing  of  several 
days,  made  an  order  to  aet  aside  that  second 
agreement,  and  decreed  Mr.  Offilvie  to  ao- 
count  for  all  the  profits  of  the  o&e  from  tiie 
year  1822,  declaring  him  to  have  been  « trua- 
cee  for  the  directors  the  whole  of  that  time. 
Mr.  Ogilvie  died  soon  after  that  decree,  and  a 
Mrs.  Coe  took  out  letters  of  administration  of 
his  estate  and  effects.  The  accounts  nnder  the 
decree  had  not  been  taken  at  the  time  of  Mr. 
Ogilvie's  death.    From  the  time  of  the  first 
deed  between  the  directors  and  Mr.  Ogilvie, 
he  kept  too  distinct  and  separate  accounts  with 
his  banker,  one  being  his  private  aoccNint,  and 
the  other,  the  account  of  the  veceipta  and  pay- 
ments  in  respect  of  the  patent  office.    This 
latter  account  was  composed  exdusivdy  of  the 
moneys  on  account  of  the  publication  of  the 
bills  of  entry,  and  there  was  at  Mr.  Ogilvie's 
death  a  balance  in  his  favopr,  on  this  aooount, 
of  1000/.    The  defendants  (the  directors)  filed 
a  supplemental  bill  against  the  bankers  and 
administratrix;  and  upon  certificate  of  that 
bill  filed,    and  upon  affidavits  verifying  the 
above  facts,  Mr,  Jacob,  on  their  behiuf,  moved 
for  an  order  of  injunction  to  restrain  the  bank* 
ers  from  paying,  and  the  administratrix  from 
receiving,  that  sum,  alleging  that  Mr.  Ogilvie^ 
upon  tlM  accounts  taken  or  to  be  taken,  was 
indebted  to  the  plaintifis.  to  the  amount  of 
3000/,  and  upwards,  and  that  the  1000/.  in  the 
bank  was  in  fact  the  property  of  the  plaintiffa^ 
recoverable  by  them  at  law. 

The  Lord  Chancellor,  bemft  of  opinion  that 
the  affidavits  suffidentiy  indentified  the  b»* 
lance  to  be  part  of  the  trust-money  deposited 
by  Mr.  Ogilvie  in  the  bank,  granted  the  in^ 
junction,  ffume  v.  Hankeu,  Lincoln's  Inn, 
Dec.  11,1832.    L.C. 
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3XaWt  Court. 

WILL. — DEVISEE    IN  TRUST. — DISCLAIMER. 

^  persnnwho  it  named  devisee  intrust  and 
executor  in  a  wiil,  and  who,  without  for- 
mttUff  renouncing  the  trust  or  proving  the 
wiit,  assists  a  co^earecutor  in  a  friendlp 
way  in  the  disposition  qf  the  trust  property, 
is  not  liafde  to  account,  A  Dixctaimer  is 
not  necessary  to  discharge  such  person 
from  resi>onsibility,  although  it  is  aJvisaUe 
to  disclaim. 

The  Master  of  the  Rolls,  in  giving^  the  fol- 
lowing judi^nicnt,  etaterl  as  much  of  the  facts 
as  made  the  points  in  dispute  sufficiently  in- 
telli^riWe.  "The  bill."  said  his  Honor,  "soujjht 
to  charge  the  defendant  with  an  improper  in- 
terference with,  and  an  undue  disposition  of, 
property  devised  upon  certain  trusts  to  him 
and  other  executors  named  in  the  will.  The 
testator  died  in  the  year  18(X),  havins^  de- 
Vised  by  his  will,  duly  executed  and  publish- 
ed, certain  property,  which  comes  under  the 
denomination  of  real  estate.  By  this  devise, 
one  portion  of  the  property  was  to  be  set- 
tled on  the  testator's  wife  for  life,  and  to 
remain  unsold :  the  other  moiety  he  directed 
to  be  sold,  and  the  residue  of  the  proceeds, 
after  payment  of  testator's  debts,  funeral,  and 
ttestamentarv  expenses,  was  to  be  secured,  and 
the  profits  thereof  to  be  paid  to  the  wife  dur- 
ing ncr  life.  Her  share  of  the  real  estate  was 
also  to  be  sold  after  her  death,  and  the  pro- 
ceeds thereof,  together  with  the  residue  of  the 
proceeds  of  the  moiety  already  sold,  were  to 
be  divided  among  the  testator's  children.  The 
wife  was  appointed  executrix ;  and  the  defen- 
ant  and  another  person  were  named  devisees 
in  trust  and  executors.  The  widow  alone 
proved  the  will.  The  defendant,  ivithout 
either  proving  the  will,  or  renouncing  the 
trust,  assisted  her  in  performing  the  office  of 
executrix,  especially  in  making  sale  of  the 
property.  To  the  charge  of  thus  taking  upon 
mmself  the  disposition  of  the  property,  the 
defendant  answered,  that  he  did  so  from  the 
consideration  of  being  the  particular  friend  of 
the  testator.  His  Honor  did  not  think  this  in- 
terference was  of  such  a  nature  as  to  subject 
the  defendant  to  this  suit,  as  he  had  never 
acted  as  executor,  and  a  disclaimer  was  not 
necessary  to  free  him  from  responsibility.  An 
estate  did  not  vest  in  a  trustee  named  against 
his  will.  If  he  shewed  by  his  conduct  an  in- 
tention not  to  accept  the  trust,  a  deed  of  re- 
nunciation was  not  necessary.  As  a  general 
practice,  indeed,  it  would  be  better  if  such 
axecutors  and  devisees  in  trust  as  did  not  mean 
to  accept  the  office,  would  make  a  formal  re- 
Bunciation,  as  otherwise  they  subjected  them- 
selves to  the  trouble  and  expense  of  proving 
that  their  conduct  was  such  as  shielded  them 
from  liability  to  account.  His  Honor's  opi- 
nioa  was,  that  the  bill  be  dismissed ;  and  as 
the  transactions  which  were  made  the  founda- 
tion of  the  charges  against  the  defendant  had 
taken  place  thirty  years  ago ;  and  the  object  of 
the  bill  was,  by  technical  objections,  to  make 
the  defendant  answerable  for  acts  which  were 


the  result  of  kind  and  friendly  feelings,  he 
thought  it  ought  to  be  dismissed  with  costs.— 
Stacey  v.  Etph,  at  Westminster,  January  26tli. 
M.  R. 


liitijK*^  SSnuti  practice  Court 

PRISONKR.— DETAINER.—- SHERIFF.  —  KXECU* 

TION. 

IFhere  a  defendant  was  wrongfuUy  in  cus- 
tody at  the  time  fifa  ca.  sa.  coming"  to  thf 
hands  of  the  sheriff,  it  fi*as  held,  that  the 
ca,  sa.  attached  from  the  time  of  iu  de- 
livery to  the  sheriff,  so  as  to  operate  tu  4 
legal  detainer. 

On  shewing  cause  against  a  rule  for  dis- 
charging a  defendant  out  of  the  custody  of  the 
sheriff,  it  appeared,  that  the  dcfendaiit  had 
been  wrongfully  detained  at  the  suit  of  a  per- 
son whose  debt  had  been  discharged;  and 
that  the  plaintiflT's  writ  had  come  to  the  bauds 
of  the  sheriff,  while  the  defendant  was  bo  in 
custody.  On  this  writ  the  sheriflf  continued 
the  defendant's  detention.  The  question  there- 
fore was,  whether  the  writ  attacued  from  the 
time  of  its  delivery  into  the  hands  of  the  she- 
rifi;  so  as  to  make  the  defendant's  detention 
under  it  legal,  notwithstanding  the  Ulc^a% 
of  the  original  custody. 

Littledaie,  J.,  was  of  opinion,  that  the 
writ  attached  from  the  moment  of  its  lodgment 
with  the  sheriff,  so  as  to  render  the  defendant's 
detention  under  it  legal,  notwitlistauding  the 
illegality  of  the  original  detention. 

Rule  discharged. — Arundel  v.  Chitty,  M.  T. 
Nov.  14th,  1832.  K.  B.  P.  C. 


JUDGMENT  ON  AN  OLD  WARRANT  OF  ATTOR- 
NEY.— FORM   OF  AFFIDAVIT. 

The  mode  of  stating  time  in  an  ftffdarit  t9 
authorize  the  entering  up  of  Judgment  vu 
an  old  warrant  of  attorney. 

On  making  a  motion  to  enter  up  judgment 
on  an  old  warrant  of  attorney,  the  affidavit  of 
the  defendant's  life  during  the  term,  stated 
that  he  had  been  seen  "about  six  days  smce ;" 
the  affidavit  bearing  date  on  the  20th  of  No- 
vember. 

Littledaie^  J.  held  this  statement  of  the 
time  insufficient,  because  the  meaning  of  the 
word  "about,"  ^depended  on  the  meamni( 
which  the  person  making  the  affidavit  attached 
to  it.     milis  y.  JerviSi  M.  T.  1 832.  K.  B.  P.  C 


ATTORNEY  AND  CLIENT. — ^INTEREST. 

If  motley  has, come  into  the  hands  of  an  st- 
torney  improperly,  the  Court  will  not  cm* 
pel  him  to  pay  it  over  to  his  client  with 
interest. 

A  motion  was  made  against  an  attorney, 
reauirinj^  him  to  pay  over  a  .sum  of  moncv, 
wluch.  It  was  alleged,  had  come  improperly 
iato  hii  hands,  with  interest,, 
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LiitledaU,  J.  refused  the  application  aa  to  the 
interest,  but  granted  it  as  to  the  principal. 

Rule  refused  as  to  the  interest,  and  granted 
as  to  the  principaL — Fenn  v.  ff^Ud,  M.  T. 
1832.  K.  B.  P.  C. 


SJECTHBNT. — 8BRVICS  OP  DECLARATION. 

DfifendanVt  acknowledgment  of  receipt  of 
declaration  ineufficientt  for  want  of  stat- 
ing the  time, 

De  Saumarez  moved  for  a  rule  to  show 
cause  why  ^e  service  of  the  declaration  of 
jjectment  should  not  be  deemed  good  service. 
The  affidavit  stated  that  defendant  did,  on  the 
first  day  of  November,  serve  the  tenant  in  pos- 
session with  declaration,  by  delivering  the  same 
to  his  clerk  on  " 
ant  did,  on  the 

on  plaintiff's  attorney,  and  acknoieledged  the 
reeefpt  of  the  said  declaration. 

Per  Litttedttle,  J. — It  does  not  appear  that 
the  declaration  and  notice  were  received  before 
the  first  day  of  term :  the  affidavit  is  therefore 
insufficient. 

Rule  refused. — Doe  d.  Bennett  v.  Roe,  Nov. 
5th,  1832.    K.B.P.C. 


entered  into  by  the  plaintiffs,  directors  of  the 
British  Iron  Company,  with  Mr.  John  Attwood, 
for  the  purchase  of  certain  iron  works,  situated 
in  Staffordshire,  upon  which  contract  a  sum  of 
upwards  of  two  hundred  thousand  pounds  had 
been  paid.  The  Court  had  made  a  decree  \ 
by  which  the  said  contract  was  declared  mill 
and  void,  on  the  ground  of  legal  fraud  and 
wilful  misrepresentation,  and  ordered  that  the 
plaintiffs  should  account  for  the  profits  of  the 
works  in  their  possession,  and  that  the  defen- 
dant should  refund  all  the  money  received  un- 
der the  contract,  together  with  the  dividends 
which  accrued  on  it.  A  supplemental  bill  was 
since  filed,  and  a  motion  was  made  for  the  pur- 
pose of  asking  the  Court  to  interfere,  and  pre-' 
vent  the  defendants  from  parting  with  or  trans- 


the  premises,  and  that  the  ten-   ^^"•'"ff^^J";?!!,^^  i,  ^^^f*''  amounting  to  the 

second  day  of  November,  call   jnm  of  192,760/..  alleged  to  be  the  produce  of 

>f*^,.«,»„   «„^  ^,.^».>.^/Wn.«^  /A^   bank  notes  received  bv  the  defendant  Johtf 


MAIL. — ^DESCRIPTION  OF  RK8IDBNCE. 

fFhat  ie  a  sufficient  description  of  the  resi- 
dence t^daiL 

Bail  were  opposed  on  the  ground  that  their 
residence  was  not  sufficiently  described  in  the 
notice.  They  were  described  as  residing,  at 
**  Chigwell  Road»"  without  mentioning  any 
street  of  that  village. 

Littledale,  J.  held  the  description  sufficient, 
as  Chigwell  Road  was  well  known  as  a  village. 

Bail  passed.— 5mtMV  tetV,  Nov.  18th»  1832. 
K.  B.  P.  C. 


Court  of  (CP^ufts)  Circ^eqtttr. 

7RAUDUUKMT  CONTRACT. — PROFRRTYIlf- 

POUNDBD. 

Where,  after  a  decree  to  set  aside  a  contract 
for  fraud,  the  property  acquired  ifp  such 
fraud  can  be  clearly  traced  and  identified, 
it  map  be  followed  and  impounded, 

Where  property  obtained  by  the  fraudulent 
eaniraet  u  applied  to  the  purchase  of  other 
property,  the  substituted  property,  ^clear- 
ly traced,  may  be  impounded. 

So  also,  if  the  substituted  property  be  trans^ 
/erred  to  a  third  person,  without  valuable 
consideration — Held,  that  that  person  is 
trustee  for  the  partu  first  obtaining  the 
property  by  thefruuii  and  this  Court  will 
grant  an  injunction  to  restrain  both  from 
dealing  with  the  property, 

Lond  Lyndhurst  gave  the  following  judg- 
ment upon  a  motion  made  before  him  in  Mi- 
rhaelmas  term  last,  under  circumstances  which 
sufficiently  appear  from  the  judgment  itself. — 
The  (iriginal  mil  (said  his  lordship)  had  been 
HM  for  the  parpose  of  setting  aside  a  contract 


Attwood  from  the  British  Iron  Company,  un- 
der his  contract.    Now,  as  the  contract  has 
been  set  aside  as  fraudulent,  it  would  clearly 
follow  that  nothing  done  under  it  could  be 
considered  as  legal,  or  could  stand ;  therefore 
if  those  notes,  so  received  by  Mr.  Attwood, 
had  still  been  in  his  hands,  it  is  clear  that  they 
would  still  be  considered  as  the  property  of 
the  British  Iron  Company.     Many  cases  at 
common  law  had  been  cited  for  the  plaindffs, 
which,  on  the  part  of  the  defendant  were  said 
to  be  no  precedents  for  that  Court,  and  that 
they  had  oeen  improperly  brought  under  its 
notice  *.    He  considered  they  were  very  pro- 
perly cited  for  the  purpose  for  which  they  were 
used,  vis,  to  shew  that  where  property  acquir- 
ed by  fraud  was  clearly  traced,  it  could  be  fol- 
lowed. It  was  said  for  the  defendant,  that  this 
case  was  similar  to  that  of  Cator  v.  Pembroke, 
2  Bro.  C.  C.  282.     There  Lord  Bolingbroke 
sold  an  estate  as  free  from  incumbrances,  and 
applied  the  purchase-money  to  the  purchase  of 
stock,  which  was  vested  in  trustees.  Cator  ap- 
plied to  the  Couit,  not  to  set  aside  the  con- 
tract, but  that  he  might  have  a  lien  on  the 
stock,  to  compensate  him  for  the  loss  he  sus- 
tained  bv  the  incumbrances ;  in  fact,'  by  his 
very  ap|>lication  he  confirmed  the  contract.  In 
his  opinion  that  case  did  not  at  all  apply  to  the 
present  one.   These  notes  having  been  laid  out 
m  the  purchase  of  stock,  the  next  point  to  be 
considered  was,  whether  any  injunction  should 
issue  as  applying  to  the  said  stock.    It  yn»  de- 
cided, that  where  property  obtained  by  frriud 
was  applied  to  the  purchase  of  other  property, 
the  substituted  properW,  if  clearly  traced,  was 
liable,  and  coiud  be  followed :   therefore,  if 
this  stock  had  stiU  continued  to  stand  in  the 
name  of  Mr.  J.  Attwood,  and  had  been  clearly 
proved  to  be  the  produce  of  the  notes  in  ques* 


»  fide  ante,  p.  47* 
^  Among  those  cases  were  that  of  Tayler  n 
Plumer,  3  M.  &  S.  562,  and  the  cases  there 
cited.  See  also  the  case  of  ixine  v.  Deighton, 
Amb.  409 ;  Waite  ▼.  Whorwood,  2  Atk.  169  $ 
Es  parte  Sayers,  5  Ves;  169 1  and  Lench  t* 
Leneh.liye%.5n. 
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tion,  an  iajunction  mttat  liave  been  granted. 
The  question  then  was,  whether  the  stock  was 
the  produce  of  those  notes.  The  evidence  upon 
that  point  was  extremely  clear,  up  to  a  certain 
point.  The  checks  paid  by  the  British  Iron 
Coinpany  to  Mr.  Attwood  were  presented  at 
the  Bank  of  England,  and  that  of  Bowles  and 
Co.,  for  which  marked  notes  were  given.  Mr. 
Attwoud  deUvered  these  same  notes  to  his  bro- 
ker, in  order  that  he  might  purchase  stock. 
The  broker  paid  them  into  the  hands  of  Dorien 
and  Co.,  his  bankers,  in  order  that  they  might 
apply  them  to  the  payment  of  those  stock- 
holders from  whom  he  might  purchase  it.  Do- 
rien and  Co  paid  those  stock-holders,  not  in 
tiie  identical  notes,  but  certainly  on  account  of 
them :  they  pay  them  an  equivalent.  There- 
fore the  stock  could  only  be  considered  as  the 
produce  of  those  notes,  and  as  much  so  as  if 
the  notes  themselves  had  been  paid  by  Dorien 
nnd  Co.  If  the  stock,  therefore,  had  con- 
tinued in  the  name  of  Mr.  Attwood,  the  injunc- 
tion should  be  granted;  but  such  was  not  the 
case:  for  in  1S31,  when  this  suit  was  instituted, 
this  same  identical  sum  of  stock,  even  to  the 
fractions,  was  transferred  by  Mr.  Attwood  into 
the  name  of  Phosbe  Attwood,  his  mother ;  and 
it  is  strongly  stated  in  the  affidavits,  that  this 
transaction  took  place  without  any  considera- 
tion. Another  circumstance  that  was  strongly 
insisted  upon  by  the  plaintiffs  was,  that  atter 
the  transfer  Mr.  Attwood  received  from  his 
mother  a  power  of  attorney,  by  which  he  re- 
ceived the  dividends ;  but  at  the  time  when  it 
was  expected  the  Court  would  have  given  judf- 
ment,^  it  was  found  that  that  power  was  revok- 
ed, and  a  new  one  made  to  a  stranger.  It  was 
insisted  that  these  circumstances  clearly  shewed 
that  the  property  was  still  in  Mr.  Attwood,  and 
that  his  mother  acted  merely  as  trustee  for 
liim.  There  were  no  affidavits  made  on  the 
other  side.  They  had  had  the  opportunity  of 
shewing  that  the  property  belonged  to  Mrs. 
Phoabe  Attwood,  and  that  a  valuable  considera- 
tion had  been  given  for  the  transfer :  that  they 
had  not  done,  and  therefore  the  injunction 
must  be  granted  in  the  terms  prayed.  Small  v. 
jittujood,  Westminster,  Mich.  Term,  1832. 
lA.  C.  B. 


SiQAntj^cilf  Court  of  BfftfffD. 

DIVIDEND   OPBNSD. 

Where  a  country  eretUtor  §ent  the  necessary 
dfpoiUiQH  fut  the  proof  of  debts  to  hts 
London  solicitor,  whoinadvertentfy  omitted 
to  prove,  and  a  dividend  had  been  declared, 
but  none  of  the  creditors  paid,  the  Court 
ordered  the  dividend  to  be  opened. 

Mr.  Tkciss  applied  to  the  Court  to  open  a 
dividend  on  benalf  of  a  creditor  at  Newcastle, 
who  had  omitted  to  prove  his  debt. 

Mr.  Swanston  appeared  for  the  asngnees,  to 
conaent. 

The  dreumataaces  of  the  case  were  these  : 
the  creditor  had  ^  sent  the  necessary  depo* 
si^n  to  his  solicitor  in  London,  who  being 
engaged  in  a  cause  of  importance,  had  acci- 
dentiuly  forgotten  the  day  upon  which  the 


proof  ought  to  have  been  made.  The  petition 
pra]^ed  that  the  official  assignee  might  be  re- 
struned  from  paying  over  the  dividends,  acd 
that  another  meeting  ou^ht  to  be  appointed  at 
the  expence  of  the  petitioner,  at  which  he 
might  DC  permitted  to  prove  his  debt. 

Mr.  Twiu  said,  that  a  similar  order  to  opes 
a  dividend  had  been  made  in  Ejt  parte  Doji,  1 
Montagu  Rep. ;  and  there  some  of  the  cre- 
ditors had  been  actually  paid.  He  merely  sought 
to  put  the  creditors  in  tne  same  situation  as  if 
thejpetitioner  had  originally  proved. 

Tne  Court  granted  the  petitioner's  prayer, 
expressing  itself  as  not  wishing  the  present  or- 
der to  be  adopted  as  a  precedent,  as  it  might 
encourage  negligence. — Es  parte  Lambtvn,  is 
the  matter  of  Graham  and  Tuit. 


▲DVKRTISBMJSNT  07  BANKBUrTCT. 

The  insertion  of  the  advertisement  nf  the 
banhruptcy  in  the  Gazette,  wilt  not  be  (/f- 
f erred  unless  the  commission  is  dispnted. 

Mr.  Shapter  applied,  on  behalf  of  the  peti- 
tioning  creditor,  to  stay  the  advertisement  in 
the  Gazette :  he  stated  that  the  bankrupt  had 
entered  into  a  treaty  for  a  composition ;  thtt 
sixteen  out  of  eighteen  of  the  cre<Utors  con- 
sented ;  and  that  the  bfinkrupt  had  swoxn  that 
he  was  solvent. 

Sir  T-  Ertkinc-^U  the  validitv  of  the  fti 
disputed,  or  have  you  any  case  wnere  sych  an 
orocr  has  been  made,  where  the  validity  of  the 
fiat  was  not  disputed. 

Mr.  Shapter  said,  that  the  fiat  was  not  dis- 
puted, and  admitted  that  he  na^  no  such  au- 
thority. 

Sir  G.  Rose, — ^The  only  ground  of  interfer- 
ing to  stay  the  advertisement  in  the  Gazette, 
is  where  the  validity  of  the  fiat  is  disputed. 
That  the  sixteen  creaitors  consent  amounts  to 
nothing,  because,  there  being  no  advertise- 
ment, the  other  creditors,  if  any,  can  know 
nothing  of  the  circumstance. 

The  Court  were  of  opinion,  that  they  bad  no 
jurisdiction  to  make  such  an  order. — ^  faille 
Hambden,  Jan.  28th«  1833. 


UNIFORMnr  OF  PROCESS  ACT. 


KBW  BULB. 

Bt  seotion  15  of  the  above  Act,  it  was 
provided,  "  That  it  shall  be  lawfal  during 
term-time  for  the  Court  out  of  which  any 
writ  issued  by  authority  of  this  Act,  or  any 
writ  of  cgpias  ad  satisfaciendum,  fieri  f ados, 
or  ele^t,  shall  have  issued,  to  make  Rules, 
and  also  for  any  Judge  of  either  of  the  said 
Courts,  in  vacation,  to  make  Orden  for  the 
return  of  any  euch  writ;  and  every  such 
Orderfihallbe  of  the  same  force  and  effect  ts 
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t  Rule  of  Court  made  for  the  like  purpoae : 
hovided  always,  that  no  attachment  shall 
iflsoe  for  disobedience  thereof;  until  tiie  same 
ihall  have  been  made  a  Rule  of  Court." 
Hie  New  Rules  promulgated  in  Michaelmas 
Terai  for  the  purpose  of  carrying  this  Act 
into  effect,  made  no  provision  as  to  this 
section.  The  consequence  was,  that  prae- 
titionera  frequently  fdlt  great  difficulty  as  to 
how  they  were  to  proceed,  after  they  had 
nled  die  sheriff  to  return  the  writ.  They 
could  rule  him  to  return  the  writ  in  vaca- 
tion; but  if  he  returned  ceyi  carpue,  they 
were  in  no  better  situation,  because  they 
could  not  rule  him  to  bring  in  the  body  un- 
til the  following  term.  T^e  plaintiff's  pro- 
ceedings, consequently,  were  in  such  cases 
delayed  until  the  body  rule  expired. 

The  following  Rule,  therefore,  was  read 
in  open  Court  on  Tuesday  last :— • 

Hikay  Term.  3  W.  4. 

It  is  OBDEasD,  That  in  ease  a  Rule  of 
Court  or  Judge's  Order  for  returning  a  bail- 
able writ  of  capiae  shall  expire  in  vacation, 
and  the  sheriff  or  other  officer  having  the 
return  of  such  writ,  shall  return  cepi  carpus 
thereon,  a  Judge's  Order  may  tjiereupon 
issue,  requiring  the  sheriff  or  other  officer, 
within  the  like  number  of  days  after  the 
iervioe  of  audi  Order  as  by  the  practice  of 
the  Court  is  prescribed  with  respect  to  rules 
to  bring  in  the  body  issued  in  term,  to 
bring  t^  defendant  into  Court,  by  forthwith 
patting  in  and  perfecting  bail  above  to  the 
action;  and  if  the  sheriff  or  other  officer 
shall  not  duly  obey  such  Order,  and  the 
same  shall  have  been  made  a  Rule  of  Court 
in  the  term  next  following,  it  shall  not  be 
necessary  to  serve  such  Rule  of  Court,  or  to 
make  any  firesh  demand  thereon,  but  an 
attachment  shall  issue  forthwith  for  dis- 
obedience of  such  Order,  whether  the  bail 
shall  or  shall  not  have  been  put  in  and  per- 
fected in  the  mean  time. 

Tho.  Dekman, 

N.  C.  TlNUAL. 

Ltndhuest, 
J.  Batlbt, 
J.  A.  Park, 

J.  LiTTLSDALS, 

S.  Gaselbb, 
J.  Vaughan, 
J.  Pabkb, 

W.  BOLLAKD, 

J.  B.  B08AKQVBT, 
W.  E.  Taunton, 
E.  H.  Alderson, 
J.  Fatteson, 

J.  GuftKBT. 


NOTES  OF  TEIS  WEEK. 


PBREMFTORT    UNUBRTAKINO. 

When  a  rule  for  judgment  as  in  case  of  a 
nonsuit  was  discharged,    on  the  plaintiff 
giving  a  peremptory  undertaking  to  try. 
and  it  became  inconvenient  for  the  plaintiff 
to  fulfil  that  undertaking,  and  he  came  to 
the  Court  for  the  purpose  of  enlarging  that 
undertaking,  a  good  and  valid  excuse  for 
such  an  application  vras  required.     In  the 
colirse  of  time,  the  scrutmy  of  the  Courts, 
as  to  this  excuse,  has  greatly  decreased; 
and  now  the  undertaking  may  be  enlarged 
from  time  to  rime,  without  any  thing  like  a 
substantial  reason.      This  laxity  has  fre- 
quently been  made  the  subject  of  remark 
and  regret  on  the  part  of  the  Judges.     In 
the  course  of  the  last  term,  Mr.  Justice 
Parke  took  frequent  occasion  to  observe  on 
the  mischievous  delay  which  such  easiness 
on  the  part  of  the  Ju^ea  had  produced* 
From  the  respect  paid  by  the  other  Judges 
to  the  suggestions  of  that  eminent    and 
learned  person,  there  is  very  little  doubt 
that  a  new  rule,  or  at  least  a  new  practice, 
will  be  promulgated  or  adopted,  as  to  en- 
larging peremptory  undertakings.     In  the 
next  term,  therefore,  it  will  be  desirable 
that  practirioners  should,  when  they  come 
to  the  Court  to  ask  such  a  fovomr,  be  pro* 
vided  with  very  satisfoctory  affidavits.     lA 
one  case,  even  in  the  last  term,  Mr.  Justice 
/.  Parke  made  a  plaintiff,  as  a  condition 
precedent  to  his  having  his  undertaking 
enlarged,  pay  the  costs  of  two  former  «pA 
plications  of  a  similar  description,  the  costs 
of  the  application  in  question,  and  the  cotitk 
of  taxation  of  the  costs  of  the  day  for  not 
proceeding  to  trial. 


THB  NBXT  BA6TBR  SESSIONS. 

The  Almanacks  have  fixed  Monday, 
April  1st,  to  be  the  first  day  on  which  the 
next  Easter  Sessions  can  be  held.  It  may 
be  as  well  that  such  an  error  should  not  go 
uncorrected,  though  so  very  evident  on  any 
enquiry  being  made. 

The  act  I  W.  4,  c.  70,  §  35,  enacts  that 
t^ey  shall  be  held  "  in  the  first  week  attbr 
the  ^Ist  0/ March"  Now,  as  Sunday  is 
the  first  day  of  every  week  in  law^  and  as  in, 
this  year  the  Slst  of  March  falls  on  the  Sun- 
day,— it  foUows  that  the  said  Sessions  must 
be  held  in  the  week  next  after ; — of  which 
Sunday,  April  the  7th,  is  the  first  day :  so 
that  Monday,  April  the  Sth,  is  the  first  day 
on  which  they  can  legally  be  lield. 
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Notes  of  the  fVeek.-^Chancery  Sittings. 


JfVW  KINO  S  C0UN8BL. 


There  have  been  frequent  rumours  dur- 
ing the  Term,  of  a  batch  of  Silk  Gowns 
being  about  to  be  made.  It  seems,  how- 
ever, that  the  Chancellor  has  not  acceded 
to  the  applications  made ;  though  there 
is  still  a  report  that  Messrs.  Blackburn 
and  D.  Pollock  may  be  so  honored  ere  the 
next  Term. 


NEW   SBRJKANT. 


Mr.  Talfourd  has  been  called  to  the  de- 
gree of  Serjeant  at  Law. 


A  PRISONER  8  CONVICTION  FOR  STEALING  HIS 

OWN  PROPERTY. 

An  account  of  a  man  being  convicted  at 
the  Manchester  Sessions  for  stealing  his 
own  goods,  has  lately  been  inserted  in  the 
newspapers,  with  a  heading  evidently  ex- 
pressive of  very  great  astonishment  at,  if 
not  also  disapproval  of,  such  a  proceeding. 

lliere  can  be  no  point  of  law  more  clear 
than  th^t  "  if  a  man  take  his  own  goods 
from  the  possession  of  a  bailee,  and  the 
taking  of  them  have  the  effect  of  charging 
the  bailee,  it  is  larceny  in  the  taker."  In 
R,  v.  Bratnley,  II.  &  K.  478,  it  was  held 
(in  confirmation  of  the  above),  that  if  a  man 
take  goods  out  of  the  possession  of  a  person 
in  whose  hands  they  are  for  safe  custody, 
and  the  effect  of  the  taking  would  be  to 
charge  the  bailee,  such  taking  would 
amount  to  larceny.  See  also  R.  &  R.  470, 
and  1  Hale,  passim. 

The  case  at  Manchester  goes  on  all  fours 
(to  use  a  favourite  legal  expression)  with 
the  above  doctrine.  Messrs.  Pickford  and 
Co.  are  in  possession  of  a  certain  box,  as 
carriers.  The  prisoner  (the  owner),  having 
fraudulently  removed  the  box  from  the  pre- 
mises, comes  shortly  after  and  demands  his 
box,  or  the  value  of  it.  It  is  clearly  within 
the  spirit  of  the  law :  the  equity  of  such  a 
conviction  is  another  question. 


SITTINGS  IN  CHANCERY, 


Seals,  Re-hearings,  Appeals,  and  Petitions, 
before  the  Lord  Chancellor,  after 
Hilary  Term,  1833. 

Thursday.  Febru^y  7  {XSSrS...^ 

Friday, 

Saturday, 

Monday, 

Tuesday, 

Wednesday, 


Thursday, 

Friday, 

Saturday, 

Monday, 

Tuesday, 

Wednesday, 

Thursday, 

Friday, 

Saturday, 

Monday, 

Tuesday, 

Wednesday, 

Thursday, 

Friday, 

Saturday, 

Monday, 

Tuesday, 

Wednesday, 

Thursday, 

Friday, 

Saturday, 
Monday, 
Tuesday, 
Wednesday, 

Tliursday, 

Friday, 

Saturday, 

Monday, 

Tuesday, 

Wednesday, 

Thursday, 
Friday, 


. .  i  Second  Seal— M<v, 
'**  C     tions. 

Yg  I  Re-bearings  andAp. 
jy  I     peals. 

2oJ 

i  Third  Seal  — Mo- 
-^^  I     tions. 

22-) 

pc  t  Re-hearii^8  andAp« 

27) 

Fourth  Seal— Mo- 
tions. 

March  1 


28  { 


1 
t  [Re -hearings  andAp- 

5  I      peals. 

I,  ^  Fifth    Seal— Mo- 
^  i     tions. 


8^ 

9 
11 
12 
13 

..  ^  Sixth    Seal— Mc* 
\     tions. 


Re-hearings  and  Ap- 
peals. 


Re^hearin^  and  Ap- 
peals. 


Seventh     Seal  — 
Motions. 


22  I  Petitions. 


The  Court  will  not  sit  after  Wednesday  the 
3d  of  April,  until  the  1st  day  of  Easter  Term. 


8e(ds,  Pleas,  Demurrers,  Exceptions,  Causef, 
Further  Directions  and  Petitions,  befort 
the  Vice-Chancellor,  after  Hilary  Term* 
1833. 

Thursday.  February  7^^^^^,    ^'^ 


8-^ 
9 


12 
13 


J  J  I  Re-hearings  and  Ap- 


peals. 


Friday, 

Saturday,. 

Monday, 

Tuesday, 

Wednesday, 

Thursday,  ' 

Friday, 

Saturday, 

Monday, 

Tuesday, 

Wednesday, 

Thursday, 


8  ^ 

g  I  Pleas,       Demurrers, 

II  r  Exceptions,  Causes, 
jof  and  Further  Direc- 
13  Y  ^oi^- 

,.  S  Second  Seal. — Mo- 
^^  i  tions. 

15  *) 

I  g  i  Fleas,      Demurrer^ 

|o  r   Exceptions,  Causes, 

iq(    and  Further  Direc- 

2Q  1  tions. 

„.  S  Third  Seal.«-Mo- 
^*/  tions. 


Conmou, Pleas  SitHngs.-^Afmcerg  ta  Qtieries. 
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Friday, 

Saturday, 

Monday, 

Tuesday, 

Wednesday, 

TJiursday, 


221 
23 


Pleaa,      Demurrers, 

rtc  I    Exceptions, -Causes, 
^^  r  and  Further  Direc- 

Fourth  Seal — ^Mo- 

tiODS. 


28  { 

f  f  Exceptions,  Causes. 
4  \ 

s 


Monday, 
Tuesday, 
Wednesday,     - 


ANSWERS  TO  QUERIES. 


aud  Further  Direc- 
tions. 


Thursday, 

Friday, 

Saturday, 

Monday, 

Tuesday, 

Wednesday, 

Thursday, 

Friday, 

Saturday, 

Monday, 

Tuesduy, 

Wednesday, 

Thursday, 
Friday, 


5 

6 

y  J  Fifth     Sbal— Mo- 
{   tions. 

Q  I  Pleas,  Demurrers, 
1^  I  Exceptions,  Causes, 
ji  f  and  Further  Direc- 
!..  I    tions. 

.  \  Sixth  Seal — Mo- 
^^  (   tions. 

tg  Pleas,  Demurrers, 
»y  I  Exceptions,  Causes, 
{^  J  and  Further  Direc- 
2;  J  J    lions. 

2 ,  f  S  isv BNTH      Seal — 
I  Motions. 

22— Petitions. 


In  the  interval  between  the  last  day  of  Hilary 
Term  and  the  first  Sea},  the  Vice  Chancellor 
will^it  at  Lincoln's  Inn  to  hear  Motions. 

The  Court  will  not  sit  after  Wednesday,  the 
od  April,  until  the  first  day  of  Easter  Term 


COMMON  PLEAS  SIITINGS, 
4/ier  Hitartf  Term,  1833, 


UIDDLBSEX. 

Common  Juries. 

Friday  .  .  Feb.  1 
Monday  ....  4 
Tuesday  ...  4 
Wednesday      .    .    6 


Special  Jartex. 

Thursday .  .  Feb.  ^ 
Friday  ....  8 
Saturday  ...  9 
Monday      .    •    .    ]J 


DEVISE.      P.  211. 

The  word  "  Coparceners,"  is  altogether  in- 
applicable to  a  devise,  inasmuch  as  coparceners 
always  claim  by  descent,  whether  in  coparce- 
nary by  the  common  law,  or  by  the  custom  ;  and 
the  word  could  only  have  been  used  through 
the  ignorance  of  the  testator ;  yet  it  may,  in 
some  respect,  assist  in  determining  what'  waa 
the  intention  of  the  testator.    From  the  use  of 
the  term  **  Coparceners,"  it  may  be  inferred, 
I  think,  that  he  intended  that  his  three  chil- 
dren should  take  as  tenants  in  common,  tenan- 
cy in  common  being  much  more  closely  allied, 
in  quality,  to  coparcenary,  than  joint  tenancy, 
inasmuch  as  neither  of  the  two  n)rmer  estates 
admits  the  very  important  and  distinguishing 
characteristic  of  survivorship.    The  testator, 
in  the  next  clause,  directs  **  that  the  rents  and 
profits  should  be  equally  shared  between  them, 
and  if  they  should  sell  the  same,  that  the  mo- 
nies arising  from  such  sale,  should  in  like  man- 
ner be  shared  between  them.    Now  where  an 
estate  is  ^ven  to  two  or  more  persons,  **  equally 
to  be  divided"  between  them,  though  in  deeds 
it  hath  been  said  to  be  a  joint-tenancy  (1  Eq. 
Ca.  Ah.  291);  yet  in  wHls  it  is  certainly  a 
tenancy  in  common  (3  Rep.*  39 ;  1  Ventr.  216, 
227) ;  as  it  may  be  presumed  that  the  testator 
meant  what  would  be  most  beneficid  to  each 
of  the  devisees  respectively,  though  he  did  but 
imperfectly    express    his    meaning.      This  is 
confirmed  by  the  case  of  Blissett  v.  Cranweli, 
Salk.  226,  where  Gould,  J.  observes,  that  the 
words  "  equally  divided,"  or  **  equally  to  be 
divided,"  make  a  tenancy  in  common  in  a  wUl, 
beyond  all  dispute.     The  case  of  Turret  v. 
Frampton,  Styles,  434,  is  a  very  strong  case  in 
confirmation.    Vid.  G  Cm.  Dig.  6/2. 

F. 


LONDON. 

Common  Juries, 

Saturday  .    .    Feb.  2 
Thursday     .    .       12 

to 

Tuesday    ...     19 

(inclusive) 

Special  Juries, 

Wednesday  .   Feb.  20 

to 

Wednesday    .    .    27 

(inclusive)k 


VOLUNTART  CONVETANCB.      P.  211. 

The  conveyance  to  B,  is  void,  as  against  A,, 
although  C.  had  notice  of  such  conveyance  at 
the  time  of  his  purchase  from  A,  Sug.  Y.  & 
P.  620,  6th  ed.,  and  the  cases  there  cited. 

A.  B. 


Common  Juries, 
(Thursday    ...  28 

Tlie  last  day  of  the  Sittings,  pursuant  to  the 
Statute,  will  be  Thursday  the  28th  February. 


|)racttcr. 


SCIRE  FACIAS  AGAINST  BAIL.      P.  21  1. 

In  answer  to  your  correspondent  "  P.," 
to  whether  the  writ  of  scire  facias  against  bail 
is  abolished  bv  the  2  W.  4,  c.  39,  §  31.  I  find 
in  Mr.  Tidd's  Treatise  on  that  Act,  p.  5,  (where 
he  states  the  cases  to  which  the  statute  does 
not  apply,)  the  following  passage:  "And  a 
subject  is  not  prohibited  by  the  statute  from 
suing  out  a  scire  facias  to  obtain  execution  on 
a  juogment  or  recognizance."  Y.  Z. 
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Quenes.-^Mucellanea.^The  Editor's  Letter  Box. 


<2U£RI£S. 


IjAi  of  ^ropartg  khJH  ConbcffxnciKs* 

LBOAL  B8TATB. 

_  > 

Release  of  freehold  estates  to  j4.,  his  heirs 
and  assigns,  to  the  use  of  ^,,  his  executors, 
administrators,  and  assigns,  for  500  years,  for 
securing  18,000/.  and  subject  thereto,  to  the 
use  of  %.,  his  heirs  and  assigns,  in  trust  for  (7. 
hb  heirs  and  assigns.  Upon  purchase  of  part 
of  the  estates,  it  was  i^eed  to  merge  the 
term  as  to  that  portion  of  it ;  and  in  order  to 
do  so,  the  conveyance  ran  in  this  way  :  B.  re« 
leased  the  premises  to  the  purchaser  in  fee ; 
and  j4.  merged  the  term  without  joining  in 
conFevmg  the  fee.  As  the  legal  estate  was 
▼estea  in  ^.,  should  he  not  have  been  a  party 
in  conveying  the  fee  i  and  would  his  not  being 
•o  prevent  ttie  merger  of  the  term  ? 


WtI»L. — VOID  CONDITION. 

j4.  devised  his  mansion  and  estates  to  B, 
absolutely,  but  subject  to  the  following  proviso, 
that  if  ^.  entered  or  disturbed  a  certain  anart- 
ment  in  the  said  mansion  house,  described, 
the  devise  to  him  of  the  same  should  be  utterly 
void.  B.  being  the  heir  at  law  of  the  testator, 
immediately  on  his  death,  and  before  the  read- 
ing of  the  will,  entered  and  disturbed  the  said 
apartment,  not  at  that  time  being  cognizant  of 
the  proviso.  Is  the  estate  and  mansion  forfeited 
by  tne  infraction  of  the  proviso  ?  or  is  the  same 
contrary  to  law,  and  th^efore  repugnant  and 
absolutely  void?  W.W. 


MISCELLANEA. 


RALV-HANGINO. 

The  following  ia  an  instance  of  the  reddess- 
ness  with  which  the  punishment  of  death  is 
regarded  by  hardened  criminals.  One  John 
Smith,  was  convicted  of  burglarv  in  1705. 
While  he  lay  under  sentence  of  deatn,  he  made 
but  little  preparation  for  it,  buoying  himself 
up  witi&  the  hopes  of  a  reprieve ;  but  when  he 
found  himself  disappointed,  he  was  very  much 
incensed  against  the  persons  who  had  under- 
taken to  procure  him  one.  When  at  the 
place  of  execution,  he  desired  that  all  would 
take  vraming  by  his  untimely  death,  which 
none  but  himself,  by  his  sins,  had  brought 
about ;  and  having  performed  the  usual  de- 
votions at  the  tree,  ne  was  turned  off,  the  12th 
of  December,  1705.  After  he  had  been  hang- 
ing about  a  quarter  of  an  hour,  there  was  an 
outcry  of  a  reprieve ;  upon  which  he  was  im- 
mediately cut  down,  and  carried  to  a  neigh- 
bouring house,  where,  being  presently  let 
blood,  be  recovered  Umself,  and  was  taken 
back  to  Newgate.  Being  questioned  concern- 
ing the  sensations  he  experienced  while  hang, 
ing,  ha  gave  the  following  account : —That, 


when  he  was  turned  off,  he,  for  soiae  time, 
was  sensible  of  a  very  great  pun,  occasioned 
by  the  weight  of  his  body,  and  fdt  his  spirits 
in  a  strange  commotion,  violently  pressing 
upwards ;  that,  having  forced  their  wav  to  his 
head,  he,  as  it  were,  saw  a  great  blaze  or 
glaring  %^t»  which  seemed  to  go  out  at  his 
eyes  with  a  flash,  and  then  he  loet  all  senae  of 
ptnn ;  that,  after  he  was  cut  down,  and  began 
to  recover  liimself,  the  blood  and  spirits  haviii^ 
been  spent,  forcing  themselves  into  their 
former  channels,  put  him,  by  a  sort  of  prick- 
ing or  shooting,  into  such  an  intolerable  pain, 
that  he  could  have  vrished  those  hanged  that 
had  cut  him  down. 

Notwithstanding  this  escape,  he  returned  to 
his  former  practices,  and  was  found  guilty  of 
breaking  into  a  house  or  warehouse,  as  set 
forth  in  the  indictment ;  but  whether  it  was 
burglary,  or  in  which  of  the  places,  the  jury 
left  to  be  determined  bv  the  judges.  He  con- 
tinued in  Newgate  till  Monday,  Nov.  10,  when 
he  was  brought  to  the  bar,  and  by  the  opinion 
of  the  judges,  on  the  special  votiict  recorded 
against  him  for  breakm^  into  the  house  ol 
John  Longuet,  was  acquitted.  Another  ver- 
dict was  recorded  against  him  for  the  same 
offence,  in  the  name  of  John  Cooper ;  but  the 
prosecutor  being  dead,  and  nobooy  appearing 
against  him,  he  had  the  unmerited  good  for* 
tune  to  be  acquitted. 


THE  EDITOR'S  LETTER  BOX. 


In  answer  to  our  friend  B.  D.,  we  believe, 
that  since  the  decease  of  Mr.  Bray,  the  senior 
member,  or  fkther  of  the  solicitors,  is  Mr. 
Ryder  of  the  Charter  House. 

C.  D.  should  take  the  trouble  to  |^  to  any 
of  the  Judges'  Chambers,  where  he  will  see  the 
forms  of  notice  he  requires. 

We  regret  that,  at  the  present  busy  season 
of  the  year,  we  are  unable  to  find  room  for 
the  amusing  communication  of  G.  G. 

We  do  not  think  there  is  any  reason  for  the 
apprehensions  of  one  of  our  correspondents. 
An  active,  intelligent,  and  honorable,  as  well 
as  numerous  class  of  men,  are  indispensable  for 
conducting  the  l<md  affairs  of  a  country  like 
Great  Britain.  Tne  works  he  refers  to  are  no 
sign  of  the  downfall  of  a  love  of  justice. 

The  Queries  and  Answers  of  J.  L. ;  R.  M. ; 
J.  G.  B.,  I.  N.  K.,  and  numerous  others,  as 
weU  as  several  Letters,  are  unavoidably  de- 
ferred. 

We  thank  C — ^n  for  his  communication. 

C.  H.  is  informed,  as  we  have  frequently 
mentioned,  that  we  cannot  give  the  informa- 
tion he  suggests  oftener  than  montkljf,  until 
the  newspaper  duty  be  removed. 

The  Conveyancing  Notes  of  our  coiresuon- 
dent  at  Gidnsborough  are  acceptable,  ana  hb 
friendly  zeal  gratefully  acknowledged. 

"  A  Barrister"  will  observe  that  we  have 
availed  ourselves  of  his  communication,  and 
thank  him  for  Ids  hint  on  aaiother  subject. 


IR^t  tt^gal  ^'bwthev^ 
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•"  Quod  mifis  «d  nos 


Pcrtioety  et  nescire  malam  est,  agUamus. 


•• 


HORAT« 


THE  OftENING  OP  PARLIAMENT. 


Ths  Parliani€Sit&ry  camptugti  htui  com- 
menced, and  we  mnst  now  */\vq  our  best 
attention  to  the  various  measures  which  are 
to  be  brought  forward.  The  rumours 
which  have  been  so  rife  during  the  last 
three  months  must  soon  be  reduced  to  cer- 
tainties. The  speculations  of  the  law  re- 
formers will  86011  appear  in  the  substantial 
forms  of  ImUs  and  acts  ;  and  much  that  has 
been  heretofore  only  talked  about  must  be- 
come the  law  of  the  land.  Among  the 
many  important  matters  to  be  deliberated 
on  and  settled  by  the  present  Parliament, 
law  reform  is  certainly  not  that  which  most 
presses  on  the  public  attention ;  but  even  if 
Parliament  were  to  cbnfine  itself  to  the 
business  left  undone  under  tiiis  head  in  the 
last  sessions^  it  would^  probably,  find  enough 
to  do. 

Church  reform,  will  doubtless  coigage  a 
large  portion  of  the  time  i)f  the  legidature; 
and  we  hare  long  been  p^paied  to  admit, 
and  have  long  advocatdfd,  an  extensive  al- 
teration in  the  present  niode  of  remunerat- 
ing the  Church,  and  distributing  her  pro- 
perty.    Our  duty  and  our  inclination  will 
a)so  unite  in  assisting  and  furthering  all 
measures  for  the  reform  of  our  laws,  which 
can  really  effect  any  beneficial  change ;  and 
if  we  wished  for  evidence  of  the  patienpe 
and  good  feeling  which  our  own  profession 
shews  under  the  knife  of  the  innovator,  we 
should  not  have  to  go  very  far  back.     The 
public  should  know,  that  the  late  changes  in 
the  practice  and pltsading of  theCommon Law 
NO.  cxxiv. 


Courts  have,  as  our  readers  are  well  awareu 
most  materially  interfered  with  the  profits 
of  many  branches  of  the  profesision.  Spe> 
cial  pleaders  have  had  to  suffer  a  very  se- 
vere loss :  the  junior  members  of  the  com- 
mon law  bar  have  been  deprived  almost  en- 
tirely of  their  business  in  the  Bail  Court, 
and  the  greater  part  of  their  motions :  and  the 
attorneys  have  suffered  even  more  severely. 
It  is  to  the  credit  nevertheless  of  the  pro- 
fession, that  they  have  allowed  these 
changes  to  be  made  almost  without  a  comp 
plaint.  We  have  the  means  of  knowing  the 
real  feelings  of  all  classes  of  the  profession, 
and  we  confess  we  have  been  surprised  at 
the  universal  readiness  which  has  been 
shewn  to  promote  all  useful  changes  in  the 
present  system,  although  their  effiect  was 
in  direct  opposition  to  their  own  interests. 
It  will  be  too  much,  therefore,  if  the  old 
cry  is  attempted  to  be  raised  against  the 
lawyers,  that  they  will  suffer  no  alteration 
in  the  law,  aflPecting  their  own  pockets. 

The  Local  Court  project  is  certainly  to 
be  brought  forward^  and  many  absurd  no* 
tions  respecting  it  have  been  circulated.  Ac- 
cording, to  some  of  them,  the  bill  is  already 
prepared,  and  will  be  immediately  intro- 
duced :  the  Local  Court  is  to  be  one  of  ap- 
peal, to  which  the  business  of  quarter  ses-^ 
sions  is  to  be  brought ;  it  is  to  supersede  the 
country  commi^ioners  of  bankrupts  and 
the  circuits  of  the  Insolvent  Debtors'  Court ; 
it  is  to  be  evoked  by  a  single  nisi  prims 
Judge,  and  unless  thus  called  into  existence, 
is  to  remain  idle,  &c.  &c.  We  have  good 
reason  for  thinking  that  nothing  as  ,yet  is 
fixed  respecting  it,  simply  because  the  Re- 
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port  of  the  Common  Law  Commissioners 
on  the  subject  is  not  at  present  published. 

The  bills  for  efiPecting  a  reform  in  Chan- 
cery, and  for  effecting  a  separation  of  the 
judicial  from  the  political  functions  of  the 
Lord  Chancellor,  will,  as  we  understand,  be 
laid  before  the  House  more  speedily.  These 
we  have  very  lately  considered  *. 

The  Fine  and  Recovery  Bill,  and  the  other 
measures  recommended  by  the  Real  Pro- 
perty Commissioners  (with  the  exception  of 
the  General  Registry  Bill)  will  be  immedi- 
ately introduced,  and,  as  we  stated  some 
time  ago,  will  most  probably  be  made  go- 
vernment measures.  The  General  Registry 
Bill  will  be  brought  in  as  a  separate  measure. 
Besides  the  Report  of  the  Common  Law 
Commissioners  on  the  subject  of  Local 
Courts,  we  shall  also  soon  be  favored  with 
that  on  the  present  state  of  Legal  Education, 
and  the  Rights  of  Benchers  as  to  calls  to  the 
Bar.  The  Real  Property  Commissioners 
are  also  ready  with  their  Report  on  WiUs, 
and  another  on  Deeds.  The  Poor  Law 
Commission  will  also  soon  give  to  the 
world  the  result  of  their  labours.  It  is  un- 
derstood that  they  are  in  favour  of  one  ge- 
neral right  of  settlement;  but  its  nature  is 
stated  differently.  By  some  it  is  said  to  be 
:  ft  settlement  by  birth,  founded  on  a  registra- 
ti(in  ;  and  by  others,  a  settlement  by  resi- 
.dcnce.  It  is  evident  that  a  change  of  this 
.  nature  will  greatly  diminish  the  business  at 
,  sessions ;  and  here  again  the  interests  of  the 
profession  will  be  materially  affected. 
*  It  is  obvious,  therefore,  that  Parliament 
has  already  plenty  of  work  "  cut  out"  for  it ; 
be  it  our  endeavour  to  bring  all  that  it  shall 
perform,  or  be  about  to  perform,  before  our 
readers. 


GENERAL  REGISTRY  OF  DEEDS  IN 

IRELAND. 


In  order  that  our  readers  may  be  acquainted 
with  whatever  affects  the  General  Registry 
Question,  in  any  part  of  the  United  King- 
dom, we  subjoin  a  statement  of  the  prin- 
cipal parts  of  the  Act  passed  on  the  4th  of 
August  last  (2  &  3  W.  4.  0.  87.),  "  to 
Regulate  the  Office  for  Registering  Deeds, 
Conveyances,  and  Wills,  in  Ireland." 

.  It  recites,  that  some  of  the  provisions  of 
the  last  Act  on  this  subject,  9  G.  4.  c.  5i7, 
had  been  found  inconvenient,  and  others  oc- 
casioned an  unreasonable  expense  to  parties 
resorting  for  information  to  the   Register 


Office.  The  following  clauses,  among  others, 
are  therefore  enacted : 

That  after  the  31st  of  December,  1832. 
the  present  form  of  keeping  the  indices  is 
to  cease,  and  instead  of  numbering  the  me 
morials  in  one  series  from  the  establishmcDt 
of  tlie  office,  they  shall  be  numbered  in  dif- 
ferent series,  of  not  more  than  three  hun- 
dred in  any  one  series  ($$  ^  &  10). 

The  following,  according  to  §  12,  is  to 
be  the  manner  of  keeping  the  abstract* 
book: 

"  That  from  and  after  the  said  thirty-first 
day  of  December,  progressively  as  the  said 
memorials  shall  be  received  in  the  aud  office, 
there  shall  be  made  and  entered  into  a  parch- 
ment book,  to  be  called  the  '  Abstract  Book,' 
an  abstract  or  short  statement  of  the  effect  of 
the  instrument  set  forth  in  every  such  memorial, 
which  abstract  shall  contain  the  year  and  day 
of  registering,  the  volume  and  number  of  the 
memorial,  the  name  of  the  instrument,  the  date 
of  the  instrument  as  given  in  the  memorial,  the 
names  and  descriptions  of  all  the  grantors  and 
of  one  or  more  or  the  grantees,  the  considera- 
tion, the  term,  the  rent,  the  renewal  fines,  the 
name  and  description  of  the  premises,  and  the 
county  and  barony  and  parish  wherein  the  pre- 
mises are  situated,  the  nature  of  the  instro- 
ment,  that  is  to  say,  whether  a  trost,  marriai^ 
settlement,  mortgage,   or  absolute  or  other 
conveyance,  or  such  and  so  many  of  the  fore- 
going particulars  as  are  contiuned  in  the  me- 
monal  of  such  instrument;  and  the  abstract 
shall  be  entered  in  the  abstract  book  in  the 
form  or  to  the  effect  of  the  model  contataed  ia 
the  schedule  distingubhed  by  the  letter  (D.)  to 
this  act  annexed ;  and  the  said  abstracts  shall 
be  entered  in  the  said  abstract  book  in  the 
same  order  that  the  first  entries  of  the  memo- 
rials to  which  they  relate  were  made  in  the 
day  book,  and  each  abstract  shall  have  preyed 
to  it  the  very  same  number  as  the  memorial, 
and  as  the  day  book  entry  of  the  re^^ration 
of  the  memonal,  of  which  it  is  an  abstract, 
shall  have  had  put  upon  them ;  and  the  abstract 
books  of  each  year  shall  be  kept  separate,  and 
such  books  shall  he  divided  into  parts  to  corres- 
pond with  the  files  and  volumes  of  transcripts 
of  such  year ;  and  there  shall  be  one  at  least 
duplicate  copy  of  such  abstract  book  made, 
wherein  the  entries  shall  be  contmoally  kejit 
up." 

Then  follows  a  provision  as  to  traxiflcrib- 
ing  the  memorials  and  forming  thefn  into 
volumes. 

§$  14  &  15,  relate  to  alphabetical  indices 
of  the  persons  and  lands  affected  by  the 
memorisds,  and  are  as  follow  : 

"  That  previously  to  the  said  thirty-first  day 
of  December  there  shall  be  provided  in  the 
said  register  office  a  series  of  parchment  books 
of  sufficient  size,  which  series  of  books  sh&U  be 


called  the  '  Index  of  Names,'  and  one  book  of 
A  See  4  L.  O.  343, 368,  and  ante,  229.       I  the  series  shall  be  appropriated  to  the  letter 
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(A.),  another  book  to  th^  letter  (B.)»  and  bo 
on  through  the  alphabet  i  provided  that  any 
one  such  book  may  have  a  second  or  even  a 
third  nnfrequently  used  letter  assigned  to  it,  at 
the  discretion  of  the  registrar;  and  upon  the 
iMifes  of  every  book  in  such  series  there  shall, 
before  the  year  in  which  it  is  to  be  used  begins, 
be  distribnted  an  alphabet  with  the  letters  of  a 
second  alphabet  to  each  letter,  in  the  following 
manner ;  (that  is  to  say,)  the  letters  A  a  at  the 
head  of  a  page  at  the  beginning  of  a  book, 
A  B  at  the  head  of  a  page  next  to  or  not  more 
than  a  few  pages  suosequent  to  the  pag«  in 
which  the  two  lormer  letters  were  inserted,  and 
10  OB  throughout  a  whole  alphabet  preceded  by 
the  letter  (A.) ;  then  B  a,  and  to  the  end  of  a 
second  alphabet ;  Uien  C  a,  and  following  the 
like  course  until  every  letter  of  the  alphabet, 
thus  repeated  with  a  consecutive  letter  of  a 
second  alphabet,  shall  have  been  inserted,  each 
as  the  head  pf  a  separate  page  of  the  book ; 
provided  that  any  one  or  more  of  such  com* 
binations  of  letters,  of  which  no  example  ojf  a 
name  beginning  with  such  letters  had  occurred 
in  the  said  register  office,  may,  at  the  discretion 
of  the  registrar,  be  omitted ;  into  which  book, 
there  shdl  be  entered,  by  and  under  the  two 
first  letters  of  the  name,  the  surname,  and  if 
ennobled,  the  title  of  honour,  of  the  grantor  in 
every  memorial  registered  in  the  office;  and  to 
the  said  surname  of  the  grantor  there  shall  be 
subjoined  the  Christian  name  of  such  grantor, 
and  also  the  surname  and  the  Christian  name 
of  the  grantee,  followed,  where  there  shall  be 
more  3ian  one  grantee,  by  the  words  '  and 
another,'  or  the  words  *  and  others,'  as  the 
case  may  be,  and  also  the  first  denomination 
of  the  lands,  and  the  names  of  the  county  and 
barony,  or  of  the  city  or  town  being  a  county 
of  itself,  and  parish,  wherein  the  lands  affected 
by  the  instrument  of  which  the  memorial  is 
registered  is  situated,  and  the  year  of  registra- 
tion, the  respective  numbers  of  the  abstract 
and  traoscript  books  in  which  the  memorial 
shall  have  been  entered,  and  the  number  and 
file  of  the  memorial ;  and  where  there  shall  be 
more  than  one  grantor  there  shall  be  subjoined 
to  the  name  of  the  first  grantor  the  words  '  and 
another,'  or,  as  the  case  may  be,  the  words 
'  and  others ;'  and  the  name  of  the  second 
grantor  shall  form  a  second  head  of  entry  in 
the  said  index,  and  be  followed  by  like  wonis ; 
and  such  last-mentioned  entry  shall  be  accom- 
panied ynih  the  like  particulars  as  last  afore- 
said ;  and  where  there  shall  be  a  third  grantor, 
or  any  greater  number  of  grantors,  then  in 
either  of  the  said  cases  there  shall  also  be  a 
fiirthfr  like  entry  under  the  name  of  such 
third  and  every  other  grantor;  and  all  such 
entries  shall  be  made  and  completed  before 
the  time  of  opening  the  office  for  business  on 
the  morning  next  but  two  after  the  day  on 
which  such  memorial  shall  have  been  delivered 
into  the  office  for  rejnstry ;  and  the  series  of 
books  last  aforesaid  »iall  be  continued  three 
Tears,  and  the  entries  in  that  series  shall  then 
be  closed,  and  a  new  series  in  a  new  set  of 
books  shall  be  begun ;  and  this  second  series 
W  books  shall  be  continued  four  years,  and  the 


entries  in  that  series  shall  then  be  closed,  and 
a  new  series  in  a  new  set  of  books  shall  be 
begun  in  like  manner;  (that  is  to  say,)  the  first 
or  triennial  scries  of  current  indexes  shall  con- 
tinue to  the  end  uf  the  thirty-first  day  of  De- 
cember one  thousand  eight  hundred  and  thirty- 
five  <  and  the  second  or  quadrennial  series  shall 
commence  with  the  first  day  of  January  one 
thousand  eiffht  hundred  and  thirty-six,  and 
shall  end  wiUi  the  thirty-first  day  of  December 
one  thousand  eight  hundred  and  thirty-nine ; 
and  the  next  or  auinquennial  series  shall  be- 
gin with  the  first  day  of  January  one  thousand 
eight  hundred  and  forty,  and  shall  continue  to 
the  end  of  the  thirty-first  day  of  December  one 
thousand  eight  hundred  and  forty-four;  and 
so  in  like  manner  shall  each  subsequent  scries 
contain  five  years  and  no  more. 

*'  That  as  soon  as  the  second  series  of  such 
indexes  shall  be  closed,  the  first  and  second  of 
such  indexes  shall  forthwith  be  consolidated 
into  one  index,  in  alphabetical  order,  under 
one  alphabet,  and  also  one  or  more  duplicates 
of  sucn  index  shall  be  forthwith  made ;  and  as 
soon  as  a  fourth  series  shall  be  closed,  the  third 
and  fourth  series  shall  be  consolidated  into  one 
decennial  index,  and  one  or  more  duplicates 
be  made  thereof;  and  in  like  manner  in  all 
time  to  come  every  two  quinquennial  current 
indexes  shall  be  reduced  into  a  decennial  index, 
with  one  or  more  duplicates  thereof." 

A  duplicate  copy  of  the  index  of  names  is 
to  be  made  for  the  use  of  the  office ;  and 
then  follows  a  provision  for  an  index  of 
lands, 

'•  That  preriously  to  the  said  thirty-first  day 
of  December,  there  shall  be  provided  in  the 
said  office  another  series  of  sufficientiy  large 

Earchment  books,  to  be  called  the  '  Index  of 
lands  ;*  and  one  book  of  such  series  shall  be 
appropriated  to  each  county,  and  one  to  each 
city  being  a  county  of  itself,  and  one  book  to 
every  such  number  of  towns,  being  counties  of 
themselves,  as  heretofore  it  has  been  customaiy 
to  index  together,  and  one  book  to  every  sucn 
number  of  other  towns  as  heretofore  it  has 
been  customary  to  index  apart  from  the  coun- 
ties in  which  they  are  situated ;  and  every  book 
appropriated  to  a  county  shall  be  divided  into 
baronies,  and  every  book  appropriated  to  a 
city,  being  a  county  of  itself,  or  to  a  number 
of  towns,  shall  be  divided  into  parishes  or 
streets ;  and  each  such  book  for  counties  shall 
contain  separate  divisions  under  the  heads  of 
baronies,  and  for  cities  or  towns  under  the 
heads  of  parishes  or  streets,  arranged  alphabe- 
tically, with  alphabetical  subdirisions  for  de- 
nomination of  lands ;  into  which  books  there 
shall  be  entered,  by  the  initial  letter  of  each 
name,  the  names  of  all  lands,  tenements, 
and  hereditaments  specified  in  every  memorial 
registered  in  the  office,  and  to  the  name  of  the 
land,  tenement,  or  hereditament  there  shall  be 
subjoined  the  name  of  the  parish  or  the  place 
respectively  in  which  the  same  shall  be  de- 
scnbed  to  be  situated,  and  also  the  year  of 
registry,  and  the  page  of  the  dfiy  book,  an<i  the 
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Bomber  and  voIunMrespectWdj  of  th«  abeCract 
and  transcript  books,  and  tbe  number  and  file 
of  the  memorial  relating  thereto/' 

These  indices  of  lands  are  also  to  be  kept 
in  periods  of  five  years ;  to  be  consolidated 
decennially;  and  a  duplicate  for  use  kept 
hi  the  office. 

The  forms  of  requisition  fbr  search,  and 
certificates  that  no  memorial  has  been  found 
of  the  deeds  mentioned  in  the  requisition, 
are  next  specified.  These  aad  other  detaib 
we  defer  for  the  present. 


PLEASANTRIBS  OF  THB  LAW. 

No.  VI. 


'«• 


A  Danish  writer  assures  his  readers  that 
the  taste  for  hanging  is  so  prevalent  in 
England,  tliat  criminals,  who  are  to  be 
hanged,  go  laughing   and  singing  to  the 

^  gallows,  and,  in  the  absence  of  the  execu* 
tioner,  hang  themselves.  "Ad  loea  mtp^ 
pUcii  nan  dicuntnr  AngH,  sed  cwruni,  i*t> 

f  dendoqve  cnntando,  facetiis  spargendo,  et 
circumstantibus  insultando  moriuntur ;  ubi 
'desutU  canUfices  se  ipsos  sape  suspendunt" 
Holbergii  OpuScula,  torn.  2,  118. 

When  Lord  Coke  was  presented  by  Lord 
Bacon  with  a  copy  of  the  Novum  Organum, 
with  the  title  of  Instauratio  Magna,  he  wrote 
under  the  hand- writing  of  Bacon, 

"  Anctori  consilum. 
Instanrare    pans  veterum  documenta  so- 

pbontm 
Insteara  legis  juBtitiaro  que  prius.'^ 

And  over  the  device  of  the  ship  passing 
vnder  the  pillars  of  Hercules, 

"  it  deserveth  not  to  be  read  in  schools. 
But  to  be  firei|(hted  in  the  ship  of  fools." 

In  the  titne'^of  J  Alfred  he  ordained,  that 
all  false  Judges,  after  forfeiting  their  pos- 
sessions, should  be  delivered  over  to  fi^ilse 
Lucifer,  so  low  that  they  should  never  re- 
turn again ;  that  their  bodie»  ^ouki  be  ba- 
nished and  punished  at  the  King's  pleasure ; 
and  that  for  a  mortal  false  judgment  t^ey 
should  be  hanged  as  other  murderers.  And 
he  gives  a  Kst  of  the  Judges  executed  by  the 
King's  order.  In  one  year,  we  are  told,  that 
forty-four  Judges  were  hanged.  He  hanged 
Colo,  because  he  jiKlged  Ive  to  death  when 
he  was  a  madman.  He  hanged  Athelf ,  be- 
OBuae  he  caused  Copping  to  be  hanged  be- 
fore the  age  of  twenty-one  years.  He 
hanged  Diling,  because  he  caused  Eldon  to 
be  hanged,  who  killed  a  man  by  misfortune. 


He  hanged  Homo,  lecatifle  he  hangBd  Si- 
min  at  days  forbidden.  But  not  only  did 
Alfred  hang  fbr  hanging;  be  maimed  las 
Judges  for  not  maiiaing  their  pnso&en* 
Thus  fae  cut  off  the  ha^  of  Hanlf  ,  be* 
cause  he  saved  ikmodt's  hand,  who  was  at- 
tainted before  him,  for  tiiat  he  had  Mo« 
niously  wounded  Kichbold.  And  he  judged 
Edolf  to  be  wounded,  who  feloniously  Lad 
wounded  Aldsna.  Misror,  c.  5 ;  aadsee 3 
Inst. 

The  following  iaite  int  Wft  ewr  iki 
in  Chancery: 

"A  trea  revexent  pier  ea  DieOf  lerea* 
vesque  Deverwyk,  Chaunodkr  d'Enghtene 
nkoDstie  Thomas  Dna  dim  OBo— gatf  qat 
oommeper  enqnest  pn»  dewit  restheleir 
n're  Sr.  le  Roy  en  hs  eountee  dtt  Sidop  per 
brief  de  diem  clausit  esctremma  apres  le 
moat  Thomas,  nedgers  CounC  dc  StafionL 
trove  soit  per  meme  Fenqueste  <pia  k  dit 
nedgen  Count  monst  seise  e&  mndmmmmt 
come  de  foe  eatre  antrea  terrea  et  teas  en 
mesne  le  countee  d'une  aoe^ee  et  ontexna 
autres  t*res  ove  les  app'tenaneies  en  la  Tflle  de 
Bruggenorth  en  le  dit  countee,  la  garde  de 
quefies  t'res  en  tenz  entie  autres  t*res  et  tenz 
queur  furent  a  dit  nadgers  Cou&t  font 
comys  a  le  dit  Ihic,  a  avoir  sur  oestaia 
fbrme  come  en  les  lettMs  patentas  n'se-dia 
Sr.  ie  Reiy  eflT  fkitev  a  dit  %a  fdaa  ples- 
ment  est  contenuz  et  ensi  soit  qtre  Thomas 
Othale  ovesque  plusieurs  autrea  geniz  scft 
entrez  en  les  ditz  me'es  t*ies  et  ten'2  ea  h. 
dite  ville  sur  la  fossesstoa  n've  dit  Sc  le 
Roi ;  dont  please  a.v'pe  sage  diaspar inn  can^ 
sidcrer  k  matire  suadite  et  gncntiar  hmd 
dSrectez  a  dit  Thettas  CK1ibI€  fntt  esISM  ^^ 
vant  vous  en.  la  Chaunoefiaipe  n*re  dit  Sr. 
le  Roi  a  les  octaves  de  la  Trinite  p'chien 
avenir  sous  peine  de  C  IL  per  re^onadEie 
des  choses  susdites  faites  oa  contejapt  a  re 
dit  Sr.  le  Roi." 

ladoiaed  *'  CxastBao  Jvh'es  Bap'le.' 


t* 


Of  which  the  foUewing  k  a  traBsktMm: 

"  To  the  very  Reverend  Father  in  God 
tbe  Archbishop  of  York*  Chancellor  of  £i^- 
land,  sheweth  Thomas  Duke  of  Glouoeeter ; 
That,  whereas  by  an  inqitesl  takcm  ketee 
the  Eschealxxr  of  our  Lord  tbe  King  m  the 
county  of  Salop,  by  writ  of  dhm  eiis»it  er- 
tremum,  after  the  death  of  T!iom»  kte  Earl 
of  Stafford,  it  was  found  by  tlxe  same  in- 
quest that  the  said  late  Earl  died  seised  in 
demesne  as  of  foe,  among  other  lands  and 
tenements  in  die  said  county^  of  a  OMaattage 
and  certain  other  hknds  and  tenemenia  -with 
fhe  appurtenances,  in  tbe  town  of  Bridge* 
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noitiv  ui  the  oeSd  county,  the  cwtody  of 
vfaieh  laiidi  and  teaetneatB*  among  oCher 
iuids  and  teaementB,  which  were  of  th« 
»id  late  Bari,  was  oommitted  to  the  «aid 
Duke,  to  ha-re  under  a  certain  form,  as  m 
the  letters  patent  of  our  said  Lord  the  King, 
thereupon  made  to  the  said  Duke,  is  more 
fully  contained.  And  so  it  is  that  Thomas 
Ofchale,  with  divers  other  persons,  have  en- 
tered into  the  said  lands  and  tenements  in 
the  said  town,  on  the  possession  of  our  said 
Lord  the  King.  Wherefore  may  it  pleasie 
your  sage  discretion  to  consider  the  matter 
aforesaid,  and  to  grant  a  writ  directed  to 
the  said  Thomas  Othale,  for  to  be  before 
yott  UL  Hne  Chancery  of  onr  said  Lord  the 
King  at  the  Octaves  of  the  Trinity  next 
coming,  under  the  penalty  of  100/.,  to 
answer  the  matters  aforesaid,  done  in  con- 
tempt of  our  said  Lord  the  King."— See  A 
Cahndar  of  Proceedings  in  Chancery,  print- 
ed in  1827- 

-|r  ♦  -l- 


LAW  REFORM  IN  INDIA. 


hf  the  Pkrliamentaiy  Report  just  printed,  of 
the  Select  Committee  on  the  Affairs  of  the 
£a8t  India  Company,  there  are  some  passages 
on  the  state  of  the  Law  in  our  Indian  posses- 
sions, and  the  necessity  of  reform,  which  we 
«<Hk9ider  it  useful  lo  extraei.  They  are  as 
follow : 

There  exist  in  India,  at  the  pfcseni  time,  two 
coBcnrrent,  md  in  some  instances  conflicting, 
systems  of  jndicatnrc, — ^the  Compnnft  Courts, 
and  the  King's,  or  Hupreme  Courts. 

In  the  Company's  Coiuts  there  are  three 
grades  of  European  judges, — the  district,  the 
provincial,  and  the  judges  of  the  Sudder  Court. 
Of  the  natiTC  judges  there  are  two  elasses : 
Moonsijf^,  of  whom  there  are  several  stationed 
in  the  interior  of  erery  district;  and  Sadder 
Ameens,  estabHsfaed  at  the  same  srt&ti<Hi  with 
the  European  District  Judge.  There  are  also 
madstrates,  who  exercise  ciril  jurisdiction 
snder  special  appointment.  The  registrars 
try  and  decide  such  causes  as  may  ht  referred 
to  them  by  the  judge. 

The  jurisdiction  of  the  supreme  Court  ex- 
tends to  Europeans  'generally,  and  within  a 
certain  limit  round  the  several  presidencies,  to 
natires  also  ;  but  constructxTely,  natives  not  so 
circumstanced  have  on  many  occasions  been 
brought  ^thin  its  Jurisdiction.  The  pury  sys- 
tem IS  confined  entirely  wiihin  the  limits  of  uie 
supreme  Cotut. 

It  is  made  ground  of  oomplaint,  that  the  cri- 
minal law  is  more  severe  Uian  that  administered 


beyond  tlds  boundary,  while  the  civil  law  also 
is  attended  with  an  expense  which  has  ruined 
most  of  the  native  families  of  (fisdnction,  and 
borne  hearily  upon  Europeans. 

No  regulation  made  by  the  local  govern- 
ment, and  affecting  inoividuals  within  the 
jurisdiction  of  the  Court,  is  valid,  unless  re- 
gistered by  the  Court ;  a  power  wluch  has  in 
recent  instances  been  freely  exercised,  and 
much  beyond  the  local  limits  contemplated  by 
the  act  of  parliament. 

Hence  collision  has  arisen  between  the  local 
authorities  and  the  functionaries  of  the  King's 
Courts,  which  has  proved  a  source  of  great 
evil,  and  of  serious  embarrassment  to  the  go* 
veminent ;  nevertheless,  objections  exist  to  the> 
abolition  of  the  Courts ;  while  the  remedies 
necessary  to  correct  the  evils  attached  to  the 
operation  of  the  present  systenl  are  said  to  be 
abundantly  obvious : 

1st,  By  accurately  and  strictly  defining  the 
jurisdiction  of  the  Supreme  Court ;  or, 

2dly,  By  the  establishment  of  a  general 
Legislative  Council;  or, 

3dly,  By  the  appointment  of  local  agents, 
with  the  control  of  districts,  as  suggested  bj  j# 
Sir  Thomas  Munro.  . 

The  power  of  arbitrary  deportaeiQn  upon'  al- 
leged cnarges,  without  trial,  ibrnay  another  im-  ^ 
fortant  feature  in  the  local  administration  of 
ndla,  concemiug  which  it  has  bm^ome  a  ques- 
tion, whether  it  might  not  bej^supnressed  or 
mo(Ufied  by  the  introduction  dt  trial  by  jury, 
without  danger  to  the  state.      \ 

There  is  &o  important  evidence,  with  regard 
to  the  code  of  criminal  law  in  force  in  th& 
Provincial  Courts ;  the  reciprocal  circum- 
stances of  Europeans  and  natives,  with  respect 
to  the  administration  of  justice;  the  effects 
and  tendency  of  the  judicial  system  actually  in 
operation,  as  to  the  security  ot  the  persons  and 
property  of  the  natives;  and  the  expediency 
of  subjecting  Englishmen  to  the  junsdictioa 
of  the  provincial  tribunals. 

On  a  large  view  of  the  state  of  Indian  l^^ 
lation,  and  of  the  improvement  of  which  it  ia 
susceptible,  it  is  recognised  as  an  indisputable 
princi^e,  that  the  intevests  of  the  native  sub- 
jects are  to  be  consulted  in  preference  to  those 
of  Europeans,  whenever  the  two  eome  in  com* 
petition ;  and  that,  therefore,  the  laws  ought 
to  be  adapted  rather  to  the  feelings  and  habiti 
of  the  natives  than  to  those  of  Europeans. 

It  is  also  asserted,  that  though  the  native 
law  might  beneficially  be  assimflated  to  British 
law  in  certain  points,  yet  that  the  simple  prin- 
ciple of  British  law  could  never  be  made  the 
basis  of  an  Indian  code ;  and  finally^  that  the 
rights  of  the  natives  can  never  be  effectually 
secured,  otherwise  than  by  such  an  amalgama^ 
tion ;  by  the  appointment  of  a  European 
Judge  to  every  ZiUah  Court,  with  native  judges 
as  his  assistants  and  assessors;  and  by  the 
substitution  of  individiud  for  collective  agency* 


V  3 


282 


Rules  and  Privileges  of  Parliament, 


RULES  AND  PRIVILEGES  OP 
PARLIAMENT, 

No.  II. 


To  the  Editor  qf  the  Legal  Observer, 

Sir, 
I  BEG  to  offer  you  a  few  more  notes  of  my  par- 
liamentary reading.  Tliey  might  very  properly, 
to  borrow  a  happy  term  from  one  of  your  cor- 
respondents, be  called  "  Pleasantries  of  Hat- 
sell."  I  take  them  as  they  come,  without 
method. 

Hear  ye  the  opinion  of  the  Judges  on  pri- 
vilege of  parliament  in  the  reign  of  Hen.  VI. — 
It  was  declared  in  the  famous  case  of  Thorpe. 
Thorpe  was  condemned  in  execution  at  the 
suit  of  the  Duke  of  York,  after  the  com- 
mencement of  the  privilege,  and  committed  to 
the  Fleet.  The  lords  spiritual  and  temporal 
*'  opened  and  declared  to  the  justicez  the  pre- 
mibsez,  and  axed  of  theym  whether  the  seid 
Thomas  (Thorpe)  ought  to  be  delivered  from 
prison,  by  force  and  vertue  of  the  privilegge 
of  parliament,  or  noo  ?  To  the  which  question 
the  chief  justicez  in  the  name  of  all  the  jus- 
ticez, after  sadde  communication  and  mature 
deliberation  hadde  amonge  them,  aunswered 
and  said, '  That  they  ought  not  to  aunswere  to 
that  question,  for  it  hath  not  been  used  afore- 
tyme,  that  the  justicez  shuld  in  eny  W7se  de- 
termine the  pnvile^fge  of  this  High  Court  of 
Pariement ;  for  it  is  so  high  and  so  mighty  in 
his  nature,  that  it  may  make  latee,  and  that  that 
Is  lawe  it  may  make  noo  lawe ;  and  the  deter- 
mination and  knowlegge  of  that  privilegge 
belongcth  to  the  Lordes  of  the  Pariement,  and 
not  to  the  justicez." 

By  the  bye,  I  have  it  well  imprinted  on  my 
inemory  how  high  and  mighty  "  in  his  nature" 
(he  privilege  of  parliament  is.  A  few  years 
ago,  I  (professionally)  commenced  an  action 
against  the  Warden  of  the  Fleet  Prison  iox  an 
escape,  in  suffering  an  individual,  chosen  a 
member,  but  who  was  in  custody,  in  execution, 
at  and  long  before  the  time  of  his  election,  to 
BO  at  large,  in  pursuance  of  an  order  of  the 
House  q{  Commons  I  thought  (and  the  pre- 
sent learned  Lord  Chief  Justice  of  the  Com- 
mon Pleas  thought  so  too)  the  law  was,  that 
under  these  circumstances  the  House  had  no 
right  to  liberate  the  prisoner ;  but  the  House 
suid,  that  was  "  noo  lawe :"  and  so  we  lost  our 
debt  and  expenses,  and  had  to  pay  the  piper 
(that  is  the  Warden)  intd  the  bargain. 

On  the  4th  of  June,''162l,  the  House  was 
informed  of  Johnson,  Sir  James  Whitlock's 
man,  t>cing  arrested.  The  parties  were  imme- 
diately called  to  the  bar,  and  heated,  on  their 
knees,  in  their  defence.  It  was  ordered  thus  : 
••  That  they  shall  both  ride  upon  one  horse, 
bare-backed,  back  to  back,  from  Westminster 
to  the  Exchange,  with  papers  on  their  breasts 
with  this  inscription  :  *  For  arresting  a  servant 
to  a  member  ot  the  Commons'  House  of  Par- 
liament ;'  and  this  to  be  done  presently,  «e- 
dent^  cttrid,**  And  this  their  judgment  was 
pronounced  by  Mr.  Speaker  to  them,  at  the 
bar,  accordingly. 


'Sir  John  Eliot's  case  is  to  be  found  b 
Croke's  Reports :  therefore  I  shall  say  notlung 
of  it  here  further  than  that,  according  to  the 
report,  the  information  stated,  that  "  Sir  John 
Ehot,  machinans  et  intendens  omnibus  viis  et 
modis  seminare  et  exitare,  discord,  evil-will, 
murmurings,  and  seditions,  as  well  versus  Re- 
gem,  magnates,  prelatos,  proceres,  et  justicia- 
rios,  et  reliquos  subditos  Regis,  et  totaliter  depri- 
vare  et  avertere  regimen  et  gubemationem  regni 
Angliffi,  tam  in  Domino  Hege,  quam  in  ccm- 
siliariis  et  ministris  suis  ci^uscumque  generis, 
et  introducere  tumultum  et  confuaionem," 
&c.  &c. 

In  1623,  it  was  resolved,  "  That  the  election 
of  Mr.  Stewart,*'  (a  Scotchman,)  **  being  no 
natural  born  subject,  is  void." 

Formerly  very  young  persons  were  allowed 
to- sit  as  members  in  tne  House  of  Commons. 
In  the  reign  of  James  the  First,  there  were  at 
one  time  forty  gentlemen  under  twentv,  and 
some  of  them  not  exceeding  sixteen,  who  sat 
as  members. 

On  the  7th  of  March,  1676,  Serjeant  May- 
nard  was  sent  for,  in  custody  of  the  Seijeant 
at  Arms,  for  ffoing  the  circuit  without  leave  of 
the  House.  Is  it  the  practice  of  our  learned 
brothers  now  to  ask  such  leave  ?  or  do  they 
take  French  leave  ? 

By  6  Hen.  8.  c.  16,  every  member  who  ab- 
sents himself,  without  licence  recorded,  shall 
lose  his  wages.  To  be  sure  a  member  gets  no 
wages  now;  though  the  candidate  works  as 
hard  for  election  as  if  he  were  struggling  for  a 
good  place. 

A  member  may  speak  from  the  galleij ;  bat 
he  must  have  a  seat,  and  not  speaK  in  tne  pas- 
sage ways,  or  from  behind  the  clock. 

After  the  Houkc  has  been  counted,  the 
tellers  go  up  from  the  bar  to  the  table,  those 
who  have  told  on  the  part  of  the  majority 
taking  the  right  hand ;  and  one  of  these  (all 
making  tiieir  obeysances  to  the  chair)  makes 
report  of  the  numbers  to  the  Sneaker.  If  the 
numbers  on  tlie  division  shoula  be  equal,  and 
the  tellers  should  go  up  in  this  manner,  the 
Speaker  would  send  them  to  the  bar  again, 
and  direct  ^em  to  come  up  to  the  table 
mia^edn 

A  motion  for  enforcing  a  standingorder  of 
the  House  need  not  be  seconded.  Therefore 
it  is,  that  any  single  member  caa  at  any  time 
have  the  House  cleared  of  strangers,  or  the 
lobby  cleared  of  footmen,  or  have  the  House 
counted,  and  that  in  the  midst  of  a  debate, 
however  inconvenient  the  operation  may  be; 
for  in  these  cases  the  member  does  not  pro- 
perly make  any  motion,  but  only  takes  notice 
that  the  orders  of  the  House  are  disobeyed. 

As  I  have  exhausted  all  I  had  to  conamuni« 
cate,  I  beg  to  observe,  in  conclusion*  that 
however  frivolous  some  instances  of  etiquette 
in  the  proceedings  of  the  House,  when  Io<^ed 
at  by  tnemselves,  may  appear,  everv  thinking 
man  must  perceive,  that  it  is  of  high  import* 
ance  all  the  proceedings  of  a  body,  the  mun 
branch  of  the  legislature,  should  be  conducted 
with  uniformity  and  precision,  for  the  preven- 
tion of  mistd&es  and  misapprehension,  and  for 


SekcOoM  from  Correepondence,  No.  XIX. 


28* 


the  preservatiba  of  coobness,  and  the  avoiding 
of  hurry  and  confusion. 

I  am,  Mr.  Editor,  yours, 

Archibald  Rosser. 
Creat  Ormond  Street, 


SELECTIONS 

FROM  CORRESPONDENCE. 

No.  XIX. 


SXAMINATION  OF  ATTORNEYS. 

Sir, 
Thk  remarks  made  by  your  correspondent  S., 
with  re^i^ard  to  the  examination  of  persons  who 
apply  for  admission  as  attorneys,  as  to  the 
general  character  which  they  bear  for  honesty 
and  good  principle,  are  certainly  iust  and 
forcible ;  but  yet  1  cannot  a<rree  with  him,  that 
honesty  alone  is  a  sufficient  qualification  for  a 
candidate  for  any  profession.  Though  it  is 
certainly  material  and  most  essential  for  those 
to  possess  it  who  have  at  their  command  the 
lives  and  properties  of  others,  yet  on  their 
skill  and  knowledge  depends  the  good  or  bad 
care  and  direction  of  them.  The  examination 
of  attorneys  would  materially  raise  the  standard, 
the  respectability,  and  the  ability  of  the  pro- 
fession; for  none  would  apply  tor  admission 
who  were  not  aware  that  they  had  sufficient 
intellectual  capacities  to  pass  the  requisite 
ordeal;  and  if  any  did  offer  themselves,  who, 
from  a  deficiency  of  talent,  idleness,  or  neg- 
lect of  study,  were  not  oualified  for  its  duties, 
they  woulif  be  rejectea.  The  abilities  and 
knowledge  of  attorneys  would  therefore  be 
raised  to  a  higher  standard  than  they  can  at 
present  possess, — there  would  necessuily  arise 
more  confidence  between  them  and  their 
clients, — more  reliance  upon  the  judgment  of 
the  former, — more  beneficial  preservation  of 
the  property  of  the  latter. 

It  is  inaeed  generaUv  allowed,  that  the 
benefit  which  would  result  from  an  examins^ 
tion  would  be  great ;  but  it  is  objected  to  the 
practicability  of  the  system,  that  the  law  of 
this  kingdom  b  so  extensive  that  it  is  impos- 
sible that  any  man  of  five  years  education  in  its 
various  branches  should  be  sufficiently  read  to 
undergo  an  examination ;  and  the  vast  number 
of  instances  which  daily  occur,  of  men  obtain- 
ing admission  into  the  profession  who  are  in- 
c^able,  from  ignorance,  of  acting  as  attorneys 
should  conduct  themselves,  seem  to  bear  out 
this  assertion.  But  it  must  be  recollected,  that 
young  men  are  articled  as  soon  as  they  escape 
the  trammels  of  school^ — having  no  particular 
object  to  excite  them  to  study,  except  the  in- 
definite, and  seldom  acknowle^ed  one,  that  it 
would  be  for  their  own  benefit  in  after  life, 
thej  waste  their  time  in  indulging  in  the  liberty 
which  they  have  anticipated  from  their  boy- 
hood, and  weaken  the  mind  by  useless  amuse- 
ments and  occupations.  To  this  cause,  and 
to  the  grievous  neglect  of  the  attorneys,  under 
whose  care  clerks  are  generally  placed,  may 
be  attributed  the  general  ignorance  of  those 
who.  apply  for  admission.    Frequent  instances 


occur  of  an  attorney  with  two  articled  ckrks, 
who,  during  the  whole  term  for  which  they  are 
bound,  receive  only  that  imperfect  instruction 
which  copying  drafts  can  impart,  and  never 
hear  of  the  theory  and  principles  (the  soul  as 
it  were  of  law,  on  which  all  its  other  parts 
depend),  or  the  foundations  of  English  juris- 
prudence. 

Let,  therefore,  a  spirit  of  emulation  be 
infused  amongst  the  students,  and  let  it  be 
understood  that  they  must  gain  a  certain  de- 
gree of  knowledge  before  they  can  be  admitted 
into  the  profession,  and  they  will  attmn  it. 
The  advantage  I  have  named  will  then  be  a 
necessary  consequence. 

The  system  of  examination  I  should  recom- 
mend, would  be  simply  this: — Let  there  be 
certain  days  appointed  for  general  examina- 
tions ;  let  certain  subjects  be  given  for  essays, 
which  should  be  written  in  the  room ;  lei  each 
student  draw  a  draft  of  a  conveyance,  with 
fictitious  parties  and  circumstances,  as  shall  be 
named,  and  let  each  assign  his  reasons  for  the 
covenants  which  he  has  introduced.  Let,  also, 
a  vivd  voce  examination  be  given  on  points 
connected  with  the  common  law,  as  modes  of 
commencing  and  proceeding  with  personal 
actions  in  the  different  Courts;  replies  on 
which  subjects  would  be  sufficient  to  shew 
whether  the  student  has,  or  has  not,  a  general 
acouaintance  of  the  principles  of  the  science 
which  he  professes  to  practise. 

As  to  the  assertion  of  your  correspondent  S., 
that  there  is  no  danger  to  be  apprehended  from 
fools,  because  no  one  will  employ  them;  it 
must  be  recollected,  that  it  is  not  until  a  client 
has  woefully  suffered  from  the  mismanage- 
ment of  his  lawyer,  that  he  discovers  him  to 
be  ignorant  of  the  principles  of  his  profession. 
I  am,  Sir, 
Your  obedient  servant, 

H.  C.  T. 
Taunton,  Jan.  21//,  1833. 


ENTRIES   ON  THE   ROLL. 

To  the  Editor  of  the  Legal  Ohaerver. 

Sir, 
By  the  Ist  of  the  Rules  of  H.  T,  2  W.  4,  for 
rendering  uniform  the  practice  of  the  Courts, 
it  is  directed,  that  "  warrants  of  attorney  to 
prosecute  or  defend  shall  not  be  entered  on 
distinct  rolls,  but  on  the  top  of  the  bsue  roll." 
Ever  since  the  Rule  of  E.  T,  4  Jac.  2.,  K.  B.,  it 
has  been  the  practice  of  the  Court  of  King's 
Bench  to  enter  the  warrants  of  attorney  to 
prosecute  or  defend,  not  only  on  the  issue 
roU,  but  on  the  iudgment  roll,  when  the 
judgment  has  been  by  confession  or  default. 

The  officers  of  the  Court  of  Common  Plea^^ 
notwithstanding  the  practice  of  the  King^s 
Bench  for  neany  150  years,  and  the  recital  in 
the  Rule  of  H.  T,  2  W.  4.,  that "  it  is  expedient 
that  the  practice  of  the  Courts  of  King's 
Bench,  Common  Pleas,  and  Exchequer  of 
Pleas,  should  at  far  as  potsibte  be  rendered 
uniform,"  have  determined  not  to  allow  ard 
judgment  by  confession  or  default  to  be  signed^ 
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unlesB  the  warnints  of  attomev  we  entered  on 
distinct  rolls ;  contendiog,  that  as  the  Rule 
mentions  only  "  the  issue  roll/'  it  can  apply 
to  issue  rollsj  and  to  them  alone. 

It  may  be  said  that  this  is  a  matter  of  no 
very  great  importance ;  but  if  the  Rules  of  the 
Courts  are  to  be  disregarded  in  these  parti- 
culars, instead  of  the  practice  of  the  Courts 
beinfi^  rendered  uniform.  It  will  be  more  dis- 
similar than  ever.  E.  H. 


HINTS 
ON  CONVEYANCING  PRACTICE. 


The  laws  of  real  property  participate,  in  all 
kingdoms,  of  the  unpolished  and  rude  cha- 
racters of  the  times  when  they  were  founded, 
and  ultimately  arrive,  by  many  decisions  and 
legislative  enactments,  to  such  perplexity, 
that  the  legal  student,  to  understand  them 
in  all  their  many  evolutions,  must  apply 
much  labour,  and  studious  and  diligent  re- 
search. The  following  observations  on  the 
investigation  of  a  title,  have  come  under  my 
especial  cognizance ;  and  I  submit  them  in 
aid  of  the  student  in  his  laborious  career, 
and  as  a  refresher  to  the  memory  of  the 
more  experienced  lawyer. 

I  may  first  observe  (although  the  points 
igre  sufficiently  obvious),  that  the  requisite 
parts  to  be  attended  to  in  abstracts  are,  the 
conveying  parties,  recitals,  parcels,  uses  and 
trusts,  and  the  limitations  thereof — cove- 
nants, and  particularly  the  exceptions  therein 
—the  execution  and  receipt,  not  forgetting 
any  endorsements  written  thereon. 

The  dates  of  deeds,  and  more  especially 
of  wills,  should  always  be  attended  to,  as  a 
conveyance  made  after  a  will  is  a  revoca- 
tion of  the  same.  The  title  should  be 
shewn  for  sixty  years  back,  because  a  pos- 
session for  sixty  years,  by  the  Statute  of 
Limitations,  bars  all  other  rights;  but  it 
must  not  be  understood,  that  if  a  right  of 
action  should  axise,  not  bazred  by  the  sta- 
tute, that  sixty  years  is  a  bar. 

If  an  abstract  begin  with  a  conveyance 
from  a  person  as  heir  at  law  of  his  ancestor, 
a  purchaser  may  require  proof  of  that  an- 
cestor s  intestacy,  and  the  want  of  the  same 
is  an  objection  to  the  title.  If  a  man  have 
deeds  prior  to  sixty  years,  he  may  destroy, 
before  the  contract,  those  prior  to  sixty 
years.  But  care  should  be  taken  that  he 
retains  a  title  and  deeds  for  sixty  years. 

State  every  recital  relating  to  the  pre- 
mises no^  referred  to  ia  the  aUtnct;  for 


after  the  lapsa  cl  forty  yean,  the  tnitii  of 
recitals  may  be  relied  6n  by  a  puzchsser. 
In  the  parcels  the  old  description  Lb  the 
substantiiBd  part,  the  new  explanatory.  A 
title  is  not  marketable  whicn  depends  oa 
the  destruction  of  contingent  remainders, 
because  it  is  always  liable  to  be  diluted, 
and  the  remainders  very  possibly  8iq>ported 
by  an  outstanding  legal  estate. 

A  title  depending  on  a  feoffment  and 
fine,  I  always  would  object  to,  as  unmaiket- 
able ;  and  where  a  pmrchase  by  a  trustee  of 
the  trust  estate  i«  shewn,  the  title  is  z«di- 
cally  bad :  so  is  a  title  depending  on  a  fine 
and  nondaim  alone.  A  devisee,  not  bdog 
the  heir  at  law  of  the  testator,  taking  under 
a  will  attested  by  only  two  witnesses,  bar- 
ing made  a  feoffment  and  levied  a  fine  with 
proclamations,  I  conceive  to  have  a  market- 
able title.  A  doubtful  title  occurs,  where  a 
testator,  subaequendy  to  the  making  of  h» 
will,  levies  a  fine,  suffers  a  recovery,  or  io 
any  other  manner  revokes  his  will,  and  the 
property  goes  according  to  the  devise,  with- 
out the  revocation  being  discovered;  but 
even  in  this  case  a  purc^er  may  take  the 
title  with  a  fine. 

The  same  rules  are  applied  to  copyholds 
as  to  freeholds,  with  respect  to  the  various 
degrees  of  goodness  and  security  of  title. 

As  to  leaseholds,  it  is  very  different.  A 
clear  adverse  possession  of  twenty  yeai^ 
(which,  of  course,  is  a  bar  under  the  Statute 
of  limitations,)  will  confer  a  title ;  but  the 
original  lease,  in  this  case,  must  be  pro- 
duced, as  also  the  lessor^s  title,  and  att 
mesne  assignments,  unless  particularly  ex- 
cepted by  t^e  conditions  of  ^e. 


LAWS  OF  FRANCE. 


MINISTBR8   or  JUSTICB  AND   8TATK  QT 

carMB. 

Franob  is  divided  into  Dfpariemem,  Arren" 
ditsemeni,  and  Communes,  The  followiiig  ac- 
count of  the  judicial  officers  of  each  of  tbeM 
divisions,  and  of  the  state  of  ci^e,  is  abi^4f  ed 
from  Mr.  Okey's  Digest. 


Each  dAHtrtement  includes  a  ptdftiy  a 
stU  de  prtffcture,  a  eontiilgd^mi  de  i^&rU'^ 
ment,  a  court  of  asdze,  and  as  many  tritmnak 
of  premiir€  instance  as  there  are  ttrron^ssemens 
commuritnuf  in  the  ddpurUw^eni.  In  ea^  «r* 
rondmemtni   communal,    ezceptiBg    in   thai 
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Fhich  uiclttd£8  the  chief  place  of  the  d^par^- 
went,  there  is  a  $ous-prtfet,  with  a  conseil  d^ar^ 
rottdisiemenf :  the  arrondissemens  la  each  dtf- 
pnrtement  vary  from  three  to  six  in  number, 
each  having  it«  principal  town,  or  chef-lieu^  a« 
well  as  the  d/partement.  The  arrondissemem 
are,  in  their  turn,  divided  into  caniom,  which 
are  the  seats  of  justices  of  the  peace*  Each 
canton  again  includes  a  certain  number  of 
communes,  or  assemblies  of  inhabitants  united 
for  their  common  interest,  the  communes  being 
under  the  direction^of  a  mayor  and  an  adjoint 
or  assistant. 

In  cities  or  towns  containing  2,500  to  6,000 
inhabitants,  there  is  a  mayor  and  two  adjoints ; 
in  those  containing  5,000  to  10,000  inhabitants, 
a  mayor,  two  adjoints/ hnd  a  commissary  of 
police ;  and  in  cities  the  population  of  widch 
exceeds  10,000  inhabitants,  there  is,  exclusive 
of  the  mayor,  two  adjoints  and  a  commissary 
of  police,  an  adjoint  for  every  20,000,  and  a 
conamissary  for  every  10,000  inhabitants.  In 
Paris  each  arrondissetnent  has  a  mayor  and  a 
juge  de  paiof,  and  in  each  guartier  there  is  a 
commissary  of  police. 

Thepr^et  is  a  public  officer  having  the  di- 
rection of  the  dipartement ;  to  him  is  intrusted 
the  management  of  the  police ;  and  it  i^  Us 
duty,  cither  personally  or  by  hisj  officers,  to 
inquire  into,  examine,  and  prepare  all  the  ne- 
cessary documents  for  estabbshing  proof  of 
the  commission  of  crimes,  misdemeanors,  and 
offences  which  happen  within  his  d^partement\: 
these  he  forwards  to  the  procureur  du  rot,  and 
delivers  over  the  accused  to  the  tribunal  before 
which  he  is  to  be  tried.  In  the  event  of  ill- 
ness, or  other  disability,  the  pr^fet  is  replaced 
in  his  dutiea  by  the  officer  who  succeecu  him 
brank. 

The  souS'prtffet  is  the  public  officer  having 
charge  of  the  arrondissement,  for  which  he  is 
responsible  to  the  pr^et. 

The  mayor  is  a  public  officer  having  the  di- 
rection of  a  commune,  and  exercising  his  au- 
thority undejT  the  superintendance  olthe  sous- 
pr4fet  of  the  arrondissement. 

The  justices  of  peace  {les  juges  de  pair) 
preside  judicially  over  the  cantons. 

The  commissary  of  police  is  the  officer  in- 
trusted with  the  charge  and  miuntenance  of 
the  police  laws :  these,  or  in  communes  where 
there  are  no  commissaries  of  police,  the  mayor, 
and  in  the  absence  of  the  mayor,  the  adjoint  of 
the  mayor,  investigate  all  offences  agsunst  the 
police  regulations,  receive  and  hear  complaints 
relating  hereto,  and  set  out  in  the  proeis  ver- 
f^ftu^  wnich  they  prepare  on  the  subject,  and 
forward  to  the  proper  authorities,  the  nature 
of  the  offence,  the  circumstances  attending  it, 
the  time  and  place  where  it  was  committed, 
with  the  evidence  or  presumption  arising 
^nst  the  party  accused. 

The  proportion  of  crime  to  the  population 
of  France,  is  found  to  be  as  one  conviction 
for  a  capital  offence  to  about  each  1/97  inha- 
^litants ;  a  fad  lugUy  creditable|to  the  police 
of  France. 

The  proportion  of  acquittals  and  convictions 
to  the  number  of  persons  accused  is  :— 


Acquitted. 

Of  offences  against  the  person    * 

Against  property        .        .       • 

Connicted  and  sentenced  to  infamous 
punishment. 
Of  offences  against  the  person       -      3 
Property        -        -        -       j    42 


5 

31 
—  36 


Sentenced  to  correctional  punishment. 

For  offeoces  against  the  person     -      1 

Property        -        -        -        ^    IB 


—  45 
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SUPERIOR  COURTS. 


Court  of  C^mterjf, 

INSOLVENT  ACT. — PROVTSIONAL  AS«IGNEB.— « 

PL^^DINC. 

ne  Provisional  Assignee,  under  the  Genfraif 
Insolvent  Jet  (7  (t.4,c.  57)  was  co^de/en-. 
dant  in  a  suif  in  Equity,  and  was  removed, 
and  another  person  appointed  provisional 
assignee :  Held,  that  the  name  of  the  new 
assignee  could  not,  upon  motion,  he  substi- 
tuted in  place  ofthe/brmer  as  defendant. 

Sir  Edward  Sugden  moved  for  the  revenal 
of  an  order  made  by  the  Vice  Chancellor,  by 
which  his  Honor  directed  that  the  name  of  Mr. 
Samuel  Stums,  (he  present  Provisional  Assign 
nee  of  the  Insolvent  Debtors'  Court,  be  sub- 
stituted for  that  of  Mr.  Henry  Dance,  the  late 
Provisional  Assignee,  as  defendant  in  a  suit  id 
this  Court.  Mr.  Dance  had  been  made  co- 
defendant  in  the  suit,  put  in  his  answer  to  die 
bill,  and  made  his  defence ;  but  being  since 
removed  from  his  office,  it  was  soughf  by  the 
application  to  his  Honor,  to  substitute  tlM 
name  of  his  successor  in  office  for  his,  upon 
mere  motion,  and  to  compel  him  to  adopt  the 
defence  of  his  predecessor;  with  all  its  imper- 
fections, and  without  allowing  him  to  make  ^ 
defence  of  his  own.  It  was  necessary,  in 
arguing  and  deciding  this  motion,  to  refer  tm 
several  sections  of  the  act  7  G.  4,  c.  57,  for  the 
relief  of  Insolvent  Debtors.  By  the  16th  sec- 
tion (the  first  part  of  which  authorises  the  pre- 
visional  assignee  to  take  possession  of  and  aeU 
the  estate  and  eifects  of  tne  prisoner,  &c.),  it> 
is  enacted,  that  it  shall  be  lawful  for  the  pro* 
visional  assignee  to  sue  in  his  own  name  te 
recovering  and  enforcing  debts,  effects,  or 
rights  of  such  prisons ;  and  all  the  estate  or 
effects  vested  in  such  provisional  assignee  shall 
not  remain  in  him,  if  ne  resign  or  be  removed 
from  office,  nor  in  his  heirs,  executors,  or  ad- 
ministrators, in  case  of  his  death,  bat  shall  go 
to  and  vest  in  his  successor  in  eOee."  Aat 
section  authorized  the  provisioaal  ajssigiieet^ 
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sue— that  is,  to  be  plaintiff  in  a  tuit,  but  did 
not  import  that  he  \na  to  be  a  defendant.  The 
19th  and  20th  sections  related  to  the  appoint- 
ment of  common  assignees,  the  assifrnment  to 
them  by  the  provisional  assignee,  their  power 
of  sale  and  surrender,  &c.  i  and  tuch  assignee 
or  absignees  are,  by  the  24  th  section  empowered 
to  sue,  8lc,,  to  give  discharges,  &c ;  to  make 
compositions,  ac,  and  to  submit  to  arbitra- 
tion, &c. — ^provided  no  such  composition  or 
submission  to  arbitration  shall  be  made,  nor 
any  tuii  in  equity  shall  be  commenced  by  tuch 
assignee  or  assignees,  &c.  By  the  26th  section, 
on  which  the  Vice  Chancellor  made  his  order, 
which  was  now  sought  to  be  reversed,  it  is  en- 
acted  that  "  whenever  iuch  assignee  or  assig- 
nees shall  die  or  be  removed,  or  new  assignee 
or  assignees  be  apjpointed,  no  action  at  law  or 
suit  in  eqmty  shaU  ht  thereby  abated,  but  the 
Court  in  which  any  action  or  suit  is  depending, 
may,  vj9oi>  the  wg'g^eiiion  of  tuch  death  or  re- 
moval,  and  new  appointment,  allow  the  name  or 
names  of  the  surviving'  or  new  assignee  or  as- 
signees to  be  substituted  in  place  of  the  former, 
and  such  action  or  suit  shall  be  prosecuted  in 
the  name  or  names  of  the  said  surviving  or  new 
assignee  or  assignees,  in  the  same  manner  as  if 
he  or  they  had  originally  commenced  the  same. 
He  contended  that  this  section,  as  well  as  the 
19th,  20th,  and  24th,  applied,  not  to  the  provi- 
sional, but  to  the  common  assignees — the  as- 
signees of  the  creditors, — and  applied  to  them 
as  plaintiffs,  and  not  as  defendants,  as  was  evi- 
dent from  the  words  "  to  sue,*'  "  commenced," 
and  "prosecuted,**  which  could  not  be  predi- 
cated of  a  defendant.  After  reading  the  38th 
and  39th,. and  other  sections  of  the  act,  in  sup- 

SDTi  of  his  argument,  he  cited  the  case  of 
ainbridge  v.  Biair  and  others,  1  Younge's 
Rep.  386,  in  which  Lord  Lyndhurst,  Chief 
Baron,  decided  that  the  act  no  where  contem- 

Elated  the  provisional  assignee  as  a  defendant. 
D  the  report  of  that  case  a  contrary  decision 
of  the  Vice  Chancellor  was  referred  to. 

Mr.  Reynolds,  on  the  same  side,  urged  the 
hardship  upon  the  new  provisional  assignee,  of 
being  thus,  upon  motion,  placed  upon  the  re- 
cord, without  having  an  opportunity  of  making 
his  own  defence  to  the  suit.  He  may  have  a 
better  defence  to  make  than  was  made  by  his 
predecessor.  He  should  be  made  defendant 
Dy  supplemental  bill,  and  not  upon  motion. 

Mr.  Girdlestone,  sen.,  supportt^d  the  order 
of  the  Vice  Chancellor,  who  made  several  such 
orders  upon  full  consideration  of  the  act.  He 
knew  that  there  were  many  cases  in  which 
the  provisional  assignee  was  substituted  plain- 
tiff, without  application  to  this  Court,  because 
of  the  small  sums  in  dispute,  and  of  the  expense 
of  such  application.  He  submitted  that  the 
clauses  referred  to  on  the  other  side  applied  to 
the  provisional,  as  well  as  to  the  other  assig- 
nees, and  that  there  were  only  three  or  four 
words  in  the  whole  act  which  threw  a  doubt 
upon  the  Reasonable  construction  of  it, — which 
was,  that  such  assignee  may  be  a  defendant  as 
well  as  plaintiff.  By  the  26th  section  it  is  en- 
acted, "  that  no  action  at  law  or  suit  in  equity 
shall  be  abated  by  the  death  or  removal  of 


anjr  assignee ;  but  the  Court  in  which  lucli 
action  or  suit  is  pending,  may,  on  the  sug^es- 
tion  of  such  death  or  removal,  or  new  appoiut- 
ment,  allow  the  name  of  the  successor  to  he 
substituted."  It  was  to  avoid  expense  in  these 
suits,  where  the  matter  in  dispute  is  of  small 
value,  that  it  was  desirable  to  substitute  the  new 
assignee  as  defendant,  in  place  of  the  former, 
by  motion,  rather  than  incur  the  expense  and 
delay  of  a  supplemental  bill. 

The  htrd  Chancellor,  having  looked  into  the 
act,  said,  it  struck  him  very  forcibly  that  the 
word  **  such**  (assignee)  in  the  beginning  of  the 
26th  section,  referred  to  the  last  antecedent, 
which  was  the  assignee  of  the  creditors.  Tne 
case  was  of  great  importance,  and  he  would 
take  time  to  consider  it. 

His  Lordship,  on  Tuesday  the  29th  of  Jan- 
uary,  gave  his  judgment.  Ife  examined  all 
the  sections  of  the  act  which  had  been  referred 
to  in  the  argument,  and  gave  it  as  his  opinion 
that  the  name  of  the  provisional  assignee  could 
not,  upon  motion,  be  substituted  for  the  former 
assignee,  as  defendant :  it  may,  of  course,  be 
done  by  supplemental  bill,  or  bill  of  revivor. 
He  therefore  reversed  his  Honor's  order. 
Mend  ham  v.  Robinson  and  Dance,  Westminster, 
Hilary  Term,  before  the  Lord  Chan. 


^tXii  Court. 

NBXT  OF  KIN. — DECREE   ON  AN  ADMINI6TRA« 

TION   8C1T. 

An  intestate's  estate  is  distributed  undtr  a 
decree  in  an  administration  suit,  amous^ 
thtfse  who  came  and  shewed  they  were  the 
next  of  hin,  A  penon  ndmif/rd  to  be  the 
true  newt  of  kin,  files  a  bill  against  them, 
to  account  for  and  refuttd  their  shares  of  the 
estate :  Held,  thnt  such  person  is  not  pre- 
cluded by  the  former  decree,  but  mny  proee 
title  before  the  Mastet,  who  is  io  report 
thereon,  ond  state  special  circumstances. 

The  bill  in  this  case,  which  is  one  of  first 
impression,  was  filed  by  Manr  David,  as  next 
of  kin  of  David  Williams,  wno  died  intestate 
in  January,  1 828,  leaving  property,  consisting 
of  personaltv  to  the  value  ot  between  4000/.  and 
5000/.  in  Glamorganshire,  against  the  parties 
to  a  suit  which  had  been  instituted  for  aoinbis- 
tering  the  intestate's  estate.  In  that  suit,  some 
of  the  present  defendants  claimed  to  be  next 
of  kin  to  the  intestate,  and  the  whole  of  his 
property,  under  a  decree  of  the  Court,  was  ac- 
tually distributed  among  them.  The  object  of 
the  present  sAit  was  to  obtain  a  decree  for  re- 
funding the  estate  so  distributed,  upon  the 
grounds  of  fraud  and  surprise  on  the  plaintiff. 
The  bill  stated,  among  other  things,  that  the 
plaintiff  was  sole  next  of  kin  to  the  intestate ; 
that  he  was  ninety  vears  of  age,  unable  to  read 
or  write ;  that  she  bad  resided  all  her  life  in 
Glamorganshire,  in  a  ]>arish  adioining  to  that 
where  the  intestate  resided,  ana  being  in  poor 
circumstances,  was  in  the  habit  of  recening 
small  sums  from  him  occasionally,  and  was  now 
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recdm?  parbh  relief.    The  plaintiff  further 
stated,  uiat  upon  the  decease  of  the  intestate, 
she,  not  then  knowing  in  what  degree  exactlj 
she  was  related  to  the  intestate,  caused  appb- 
cation  to  be  made  to  an  attorney,  to  ascertain 
whether  she  had  any,  and  what  claim  on  the 
estate  of  the  intestate ;  but  those  applications 
had  no  result.    From  the  further  statements  in 
the  bill,  and  from  the  explanations  of  counsel,  it 
appeared  that  on  the  21stFebruuT,  immediately 
alter  intestate's  decease,  Mr.  Frowd,  one  of 
the  defendants,  a  solicitor  in  London,  consi- 
dering his  wife  to  be  of  the  next  of  kin  to  the 
intestate,  procured   letters  of  administration 
of  the  estate  to  be  granted  to  him.    A  bill  was 
filed  on  the  next  day  by  Emma  Church,  sister  of 
Mrs.  Frowd,  two  other  defendants  in  the  suit, 
for  the  purpose  of  administering  the  intestate's 
estate;  and  on  the  29th  of  the  same  month, 
the  common  decree  in  an  administration  suit 
was  made.    The  Master,  by  his  report,  dated 
in  May  1829,    certified,  that  he  caused  the 
usaal  advertisements  to  be  inserted  in  the 
Loodon  Gazette,  and  several  London  and  pro- 
vincial newspapers,  for  creditors,  next  of  kin, 
&c. ;  and  that  no  creditors  came  in,  and  that 
Mrs.  Frowd,  Eiiima  Church,  and  others  therein 
named,  were  the  next  of  kin  of  the  intestate. 
The  report  was  confirmed,  and  the  estate  was 
collected  and  distributed  under  the  direction 
of  the  Court,  among  the  next  of  kin,  named 
in  the  report.    The  plaintiff  remuned  all  the 
time  in  ignorance  of  those  proceedings;    as 
9o6ik  as  she  came  to  the  knowledge  of  them, 
she  instituted  this  suit  agunst  Mrs.  Frowd  and 
all  the  others  who  shared  in  the  distribution  of 
the  intestate's  estate ;  and  the  Question  now 
argued  was,  whether,  supposing  tne  plaintiffs 
title  as  next  of  kin  to  the  intestate  to  be  indis  • 
patable,  and  laying  out  of  consideration  all  the 
suggestions  of  fraud  in  the  bill, — whether  the 
plaintiff  was  concluded  by  the  former  decree 
irom  clsuming  against  the  defendants,  among 
whom  the  estate  was  distributed  under  that 
decree. 

Mr.  Pemherton  and  Mr.  Lynch  for  the  pldn- 
tiff. — The  state  of  facts  was  not  brought  fully 
before  the  Court,  before  the  decree  was  made 
in  the  former  suit,  and  that  decree  was  errone- 
ous. Although  it  may  be  a  hardship  upon  per- 
sons who  have  received  a  distributive  share  of 
an  estate  in  an  administration  suit,  to  be  obliged 
to  refund  the  money,  it  would  be  a  far  ^eater 
hardship  upon  the  party,  legallv  entitlea,  to  be 
precluded  from  establishing  her  title,  there 
being  no  laches  on  her  part.  This  plaintiff's 
right  was  like  that  of  a  creditor,  who  was  let  in 
to  prove,  and  be  paid  a  debt  out  of  legacies 
ab'ea47  appointed,  but  remaiung  b^  accident 
in  Court,  and  admitted  to  file  a  bill  against 
other  legatees,  who  received  their  legacies 
under  a  decree  of  the  Court.  If  a  creditor 
do  not  come  in  till  after  the  executor  has  paid 
away  the  residue,  he  is  not  without  remedy, 
although  he  is  barred  the  benefit  of  that  de- 
cree. If  he  has  a  mind  to  sue  the  legatees,  and 
bring  back  the  fund,  he  may  do  so  by  suit. 
G'dtasple  "i ,  Alexander ,  3  Russ.  l.'iO — 136;  and 
Qrty  V.  SomervilU,  1  Russ.  &  Myl.  338. 


Messrs.  ^g^ar,  Bkhersteth.  Parker,  Sthton, 
and  Neale,  for  different  aefendants^  distin- 
guished this  case  from  tho8e^dted.  There  was 
no  analogy  between  them  ;  for  the  creditor  had 
a  superior  and  legal  title,  as  against  the  legatee ; 
whereas  the  plaintiff  here  had  only  an  equitable 
title  against  parties  who  had  equal  equities,  and 
had  also  a  claim  of  diligence.  This  being  a 
case  of  first  impression,  the  Court  would  be 
slow  in  establishmg  so  dangerous  a  precedent, 
as  that  a  party  after  receivmg  money  under  the 
solemn  decree  of  the  Court,  should  be  bound 
to  refund  it,  as  soon  as  another  party  who  had 
neglected  to  prosecute  her  clium  should  pre- 
fer a  prior  title.  Admitting  that  this  was  a  case 
of  hardship,  and  an  unfortunate  case,  still  they 
submitted  that  public  policy  required  a  limit 
to  be  put  to  litigation,  and  there  would  be  no 
limit  if  a  party  thus  coming  were  allowed  to 
undo  all  that  the  Court  had  done. 

The  Master  of  the  Rolls  said,  the  case  was 
one  as  clear  in  principle,  and  as  well  esta- 
blished by  analogous  precedents^  as  any  case 
that  ever  came  before  him.  The  personal  estate 
of  an  intestate  is  liable  in  the  first  place  to  the 
clums  of  the  creditors,  and  what  remuns  after 
the  payment  of  creditors,  is  distributable  among 
the  next  of  kin.   The  administrator  of  an  estate 
may  not  know  who  the  creditors  are ;  he  may 
be  ignorant  of  the  extent  of  the  debts ;  he  may 
noi  Know  who  are  the  next  of  kin ;  and,  under 
such  circumstances,  he  may  be  extremely  em- 
barrassed in  the  administration  of  the  assets. 
A  court  of  equity  irill  assbt  an  administrator,  in 
order  that  there  may  be  a  convenient  adminis^ 
tration  of  the  assets,  and  for  that  purpose  it 
assumes  Jurisdiction  to  inquire  for  the  admin- 
istrator, who  are  the  creditors  and  the  next  of 
kin ;  and  it  takes  the  best  means  which  the 
nature  of  the  case  admits,  by  directing  adver- 
tisements to  be  published  in  such  newspapers 
as  are  likely  to  be  seen  by  the  parties  concern- 
ed.   It  does  the  best  it  can,  but  it  is  obvious 
that  there  is  no  certainty  in  the  proceeding. 
Wherever  the  advertisements  may  be  pubUshea, 
they  may  escape  the  notice  of  tne  creditors  or 
the  next  of  km.    Still,  however,  it  is  conve- 
nient, in  the  administration  of  an  estate,  that 
the  administrator  should  have  the  benefit  of 
the  Court's  assistance;  for,  by  acting  under 
the  direction  of  the  Court,  he  is  protected  in 
his  character  of  administrator.    But  it  being 
obvious  that  a  person  who  hfu  just  claims  upon 
an  estate,  may  not  have  the  means  of  coming 
in  to  take  the  benefit  of  a  decree  of  the  Court, 
it  is  an  established  principle  that  such  a  per- 
son, having  been  guiltv  of  no  laches  in  respect 
of  his  demand^  is  entitled  afterwards  to  call  for 
the  assistance  of  this  Court,  in  recovering  what 
is  due  to  him,  against  those  who  have  received 
the  property  under  the  administration  of  the 
Court.    It  is  admitted  that  this  i$  perfectly 
clear  with  respect  to  creditors ;  and  the  only 
question  is,  whether  the  same  principle  applies 
to  legatees  and  next  of  kin.    A  creditor  does 
not  claim  before  the  Master ;  and  as  he  does 
not  claim  before  the  Master,  he  may  aftenvards 
present  himself  to  the  Court;  and  if  he  can 
shew  lea^ondble  grounda  for  not  having  made 
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hjfl  cl»ip,  the  Ourt  will  relieve  him.  by  direrl- 
fOff  an  inquiry  into  his  claiim  before  the  Master. 
All  thla  18  before  distribution ;  but,  even  after 
an  estate  ]ul8  been  distributed,  it  has  been  es- 
tAbliflbed,  by  many  authorities,  that  a  creditor 
Ipay  reauire  satisfaction  from  those  who  have 
leceivea  the  property  under  the  distribution  of 
the  Court.    The  case  of  GUlespie  v.  Alexander ^ 
is  a  case  precisely  in  point  with  the  present,  in 
respect  of  the  principles  upon  which  it  was 
decided  by  Lora  Eldon,  The  distinctions  taken 
bv  Lord  Eldon  in  that  case  were  so  strong  and 
elcar,  as  to  brin^  conviction  to  the  mind  of 
every  mm  acc^uainted  with  the  principles  and 
practice  of  this  Court.    It  has  been  argued, 
that  t)»ere  is  a  distinction  between  tlie  case  of 
a  creditor  and  the  next  of  kin,  inasmuch  as  the 
former  may  bring  \m  action  in  a  court  of  law, 
^d  tlie  latter  can  only  come  into  a  court  oi 
equity  for  relief.    But  is  not  the  right  equal  in 
both  ca^es?  ai)d  can  it  be  pretended  that  a 
court  of  equity  will  not  give  Ijie  same  assist- 
^ce  to  a  person  having  an  equitable  title,  aa 
to  one  who  has  a  legal  title  ?    But  if  a  legal 
creditor  were  to  bring  an  action  against  an 
executor  protected  by  an  administration  of  this 
Court,  he  might  be  restrained  by  injunction; 
aud  I  believe  that  even  in  a  court  of  law,  a 
plea  q{  piene  a<Jmhh(rapii  would  be  sufficient 
to  restrain  him.    However  that  may  be,  I  am 
uf  opinion  that  there  is  no  distinction,  in  res- 
pect of  the  rights  of  a  person  having  a  claim 
upon  the  assets,  whether  he  be  a  creditor  or 
the^  next  gf  kin :  and,  consequently,  that  the 
plaintiff  is  entitled  to  the  relief  which  she  seeks 
by  this  bill.    It  is  qnite  impossible  to  impute 
afiy  laches  to  tbia  unfortunate  plaintiff,  or  to 
say  that  she  has  not  used  all  the  diligence  of 
wuich  her  laipentable  circumstances  admitted. 
The  accounts  which  have  been  taken  of  the 
intestate's  estate  cannot  be  opened,  with  rea- 
pcct  to  9uiy  otlier  matter  than  the  claim  of  the 
plaintiff;  s^nd  the  inquiry  mi^st  be,  whether 
she  is  the  sole  Mext  of  kii^  or  oue  of  the  next 
of  kin,  with  libei'ty  to  the  Master  to  state  sjpo^ 
cial  circumstances, 

puivid  V.  Frowd  and  oiiepe,  at  Westminster. 
Jauuaiy  26th,  1833.    M.  R. 


the  fofionviff  eircmstfoo^. :  The  affidavit 
stated  that  tne  action  was  *|>rought  to  recover 
the  sum  of  20/.,  the  amount  of  a  cheque,  dated 
May  31,  1832,  drawn  by  defendant  upon  his 
bankers,  payable  to  himself  or  bearer,  wliich 
was  refused  payment ;  and  also  to  recover  the 
sum  of  10/.,  for  goods  sold  and  deUvered  by 
plaintiff  to  defendant.  That  interlocutary 
judgment  had  been  sk^ned  for  want  of  a  plea, 
since  which  time  the  defendant  had  paid  20f. 
on  account  of  the  debt  and  costs. 

The  Court  allowed  the  payment  on  account 
to  be  set  off  against  the  goo<is,  and  the  balance 
against  the  cheque,  and  granted  the  rule.— 
Xorton  and  utkert  v.  Beurdskaw,  Jan.  18th, 
1833. 


NOTES  OF  THE  WEEK. 
House  of  Commons, 

The  Solicitor  General  has  given  notice  of 
a  motion  for  the  14th  instant,  to  bring  in 
Bills  to  abolish  Fines  and  Recoveries'- for 
the  Limitation  of  Actions  ~  to  amend  the 
Law  of  Dower — the  Law  of  Curt^ay—and 
the  Law  of  Inheritance. 


SUFFOLK  AflSIZBS. 

Mr.  Rigby  Waaon  htm  given  notice  of  a 
^11  to  remove  the  Suffolk  Summer  Aasizes 
from  Bury  St.  Edmunds  to  Ipswich. 

LANCA8TBK  ABaiZEa.. 

Mr.  Ewart  has  given  notice  for  the  fiSth 
of  March,  of  a  Bill  for  adjourning  the  As- 
sizes from  Lancaster  U>  Liverpool  and  Man- 
chester. 


^■••PWV* 


banker's  CHSQUB. — INTERBST. 

In  an  action  brought  to  recover  the  amount 
qf  (t  cheque  /or  20/.,  and  10/.  for  goods 
sold  and  delivered,  wherein  judgment  Oy 
default  had  been  obtained,  and  defendant 
paid  20/.  on  account  of  debt  and  costs 
generally,  plaintiff  is  at  liberty  to  set  part 
of  such  *20l,  against  the  goods^  and  the 
balance  against  the  cheque;  and  the  Court 
icill  refer  it  to  the  Master  to  compute  the 
principal  and  interest  due  on  the  cheque, 
in  the  same  manner  as  on  a  bill  of  ejfchange 
or  promissory  note. 

Douglas  moved  for  a  role  to  refer  it  to  the 
Master  to  eenpite  the  amount  of  principal 
and  interest  due  on  a  cheque,  to  prevent  the 
aecea&lly  of  isf  iiing  a  wfil  of  inquiry,  undtr 


0UTLAWKtB9. 

A  Bill  £cir  the  more  effectual  preventing 
Clandestine  Outlawries,  has  been  read  a  first 
time. 


nBFBNCB  OF  CRIMIIf  ALe. 

Notice  for  the  28th  March  has  been  gvren 
bj  Mr.  Ewart,  of  a  Bill  for  giving  prisoDere 
a  full  defence  by  counsel  in  criminai  cases. 


PBIV4TB  B17SINBSS  OF  THB  BOtmB. 

Lord  Althorp  has  given  notice  of  Bnotioa 
that  the  House  meet  civeiy  day*  except  Sa- 
turday, at  twelve  o'clock  at  noon,  £ar  private 
business,  and  for  receiving  petitiom»  and 
continue  to  sit  until  three  o'clock,  unlev 
sooner  adjourned. 

This,  it  appears,  will  be  of  considerabk 
advantage  in  the  progress  of  private  Bills. 


Notei  6f  the  fVeek.-^Sxchequer  Siitingg. 
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It  is  also  proposed  that  the  Committees 
should  sit  from  nine  till  twelve*  and  from 

three  till  five. 


PAVBWW. 


A  BiUto  amend  the  Law  respoetmgr  Let- 
ter Patent  for  Inventiona,  has  been  an- 
nounced by  Mr.  Oodson,  lor  the  14th  in- 
stant. 


Monday,  February 


Tuesday 


UABI.. 

Sir  Pnmcis  Vincent  has  giten  notice  of 
a  Bill  to  amendthe  Laws  respecting  Libd. 


If  ASTBBS  III  CUAVfCRtY. 

A  petum  has  been  ordered,  on  the  Mo- 
tion of  Mr.  Harvey,  of  tiie  number  of 
causes  and  anatters  pending  in  each  Mas- 
ter's Office,  in  1825,  and  an  annual  account 
subsequently;  and  an  account  of  the  com* 
pensatioDs  to  the  Masters. 


BQUITY  EXCHEQUER   SITTINGS. 
4^  ff4krp  Term,  1833. 


Wednesday 


COMVON  LAW  conats. 

A  return  has  also  been  oidered  of  the 
number  of  causes  entered  for  trial  in  these 
Courts  in  Hilary  Term,  1831,   1832,  and 

1833. 


JVOOXS'   SALAQIBS. 

An  account  of  the  salaries  <rf  the  Judges 
in  1 792,  and  the  subsequent  augmentations, 
has  been  ordered.  The  return  is  to  extend 
to  the  CoujtB  of  Equity  m  weU  as  oi  Com- 
mon Law. 


Thursday 


Friday 

Saturday 

Monday 

Tuesday 


Wednesday 


Thursday 


{Petitions  and  Motions. 
(Masters  v.  Fletcher^ 
by  OrderO 

Six  Causes.    (Jenkins 
5  ^     son  V.  Em^p  by  or* 
der^  stands  over.) 

Smaff  V*  AUwood,-^ 
Exceptions  to  Ceft]^ 
ficateoflmpertinence 
— ^by  order.    Causes. 

Further  DhwefioRs,  & 
Exceptions  to  Re- 
ports; Exceptions  to 
Ansvrer^i  Pleas,  &De- 
mifffers ;  six  Causey. 

8  I  Causes. 

9  I  Motions,  €ause». 

11  Causes. 

12  Slioft  Causes ;  Causes. 

''Exceptions  to  An- 
swers, Fleas,  and  De^ 
murrers;  Further  Di- 
rectfotts  and  Exeep* 
tioas  to  Reports.  Six 
Causes. 

(  Petitions  and  Motions; 
14  <    any  business  standing 
C    over.    Six  Causes. 


*'^)    re^ 


{EXCHEQUER  OF  PLEAS  SITTINGS, 

AJTSa  XUX.ART  TEBH,    1833, 

Before  tk«  Rjfgia  »rtsf»6Af  Jdim  g^wa«tBT(»N 
LottD  LviwiitrtlsT,  OhUfBnr^  o/kkMi^ 
j£9ifs  Couri  o/e0ckefu^. 


SUITORS    FUND. 

Anaceount  of  this  Fund,  bodi  in  England 
and  Ireland,  since  1900,  has  been  ordered, 
on  the  motion  6f  Mr,  Hume. 


FKIVATB   BILLS. 

The  House  will  not  receive  any  petition 
for  private  Bills  after  Friday  the  22d  instoort. 

No  private  Bill  can  be  read  the  first  time 
after  Monday,  25th  March ;  nor  any  re- 
port on  a  private  Bill  received  after  Mon- 
day the  20th  May. 

ALVKftATIOKS   IN   THTB  SITTINSS   AT   NISI 

FRIUS. 

Common  Pfeas, 
London  Adjournment  Day,  Tuesday  12th 

February. 

King's  Bench» 
London  Adjoiumment  Day,  Saturday  1 6th 
February- 


ikONBcnr. 

Saturday,  2d  February. 

Adjournment  day,  Sa- 
turdnv,  9th  February, 
until  Friday,  22d  Feb- 
ruary, inclusive. 


BflDDLSSVX. 

Friday  1st  February. 

Monday,  4th  February, 
until  Friday  the  8th  of 
February,  inclusive. 

Satttrday,  23d  Febru- 
ary, untilWednesday, 
the  27th  February,  in- 
dnsire. 

Special  Juries  \vill  be 
taken  in  Middlesex  on 
Friday  8th  February. 
Saturday  23d,  Mon- 
day. 26th,  and  Tues- 
day 26th. 

Common  Juries  will  be  taken  on  the  days 
appointed  for  Special  Juries,  when  there  are 
not  a  sufficient  number  of  Special  Juries  to 
make  up  a  day's  list. 

The  Court  will  ait  at  Ten  o'clock* 


Special  Juries  will  be 
taken  in  London  on 
Monday  18th  Fcbru- 
ary,  until  Thursday 
2l8ty  inclusive. 
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CirciUts  of  ih€  Judges. — Answers  to  Queries. 


CIRCUITS  OF  THE  JUDGES. 

England  and  Wales. 


SPRING 
i    CIRCU1T8« 

1883. 


Satur.  Feb.  i6 
Tuesday  J  9 
Friday  22 
Saturday  23 
Tuesday  26 
Wednesday  27 
Thursday  2b 
Satur.  Mar. 2 
Monday  4 
Wednesday  6 
Thursday  7 
Friday  h 

Saturday  f 
Monday  1 1 
Wednesday  1» 
Thursday  i4 
Friday  15 
Saturday  Ifi 
Monday  Jf* 
Tuesday  IV 
Wednesday  20 
Thursday     2l 

f  Friday  2-« 
Saturday  2S 
Monday  25 
Tuesday  26 
Thursday     2^ 


Midland. 


LCjDenman 
J.Boaanquet 


Northamp 
[ton 


Hous. 


LCJ  Tindal 
LLyndhui^t 


I  Saturday     90  Coventry  & 
I  I    [Warwick 


Oakham 

Lincoln  and 

-      [city 


Nottingham 
[and  town 

Derby 


Hertford 
Chelmsford 


N.  Walks 
&  CHJiam. 


8.  Walks 
&  Cbbstkr. 


B.  Bayley 


J.  Patteson 


Wbbtbbn. 


J.  Park 

J.  UtUedalel 


NOBPOLK. 


Cardiff 


Welch  rool 
Bala 


Maidstone 


Leicester  & 
[boro* 


Lewes 


Kingston 


Camanron 
Beaumaris 


Ruthin 


Mold 


Chester 


Carmarthen 
'[teboru* 


Haverford- 
[west&town 

Cardigan 

m  m 

Brecon 

Presteign 
Chester 


Winchester 


New  Serum 


Dorchester 


Gjceter& 
-      [city 


Launcester 


Teunton 


H.  Vaughan 
B.  Bolland 


OXVOBD. 


J.J.  Parke    J.  AldeiMa 


J.  Taunton 


NoBmwi. 


Aylesbury 
Bedford 


Hunting- 

fdon 
Cambridge 


Bury  St.  Ed. 


Norwich  & 
-      [city 


• 


Reading 
Oxford 


Worceeter& 

-      [city 


SUfford 


B.Gumcy 


Appleby 
Carlisle 

^  ■ 

Newcastle 

•  [flttovn 
Durham 


York  &  city 


Shrewsbury 


Hereford 


Monmouth 


Gloucester 
-  [&  city 


Lancaster 


ANSWERS  TO  QUERIES. 


WILL. — TRUST  ESTATES.      P.   228. 

1 .  By  a  devise  in  general  terms,  a  trust  estate 
%BiU  pass ;  but  a  contrary  intention  will  be  in- 
ferred from  expressions  m  the  will,  or  the  pur- 
poses or  obiects  of  the  testator,  as  charging 
the  estates  devised  with  debts,  creating  estates 
tail,  &c.  See  Attorney  General  v.  Buller,  5 
Ves.  jun.  p.  341  ;  Lord  Braybrooke  v.  Ins  kip, 
8  Ves.  433.  Eof  parte  Morgan,  10  Vcs.  101  j 
Duke  of  Leeds  v.  Monday,  3  Ves.  348. 

A.  B. 

2.  In  answer  to  the  query  of  ''  A  Constant 
Reader,"  I  think,  that  in  the  absence  of  any 

1>re?ious  devise  of  trust  estates  in  the  will,  the 
egal  estate  in  the  testator's  trust  estates  would 
pass  under  the  devise  to  his  son  William,  and 
would  not  descend  to  his  heir  at  law.  The 
rule  is  now  established,  that  where  trust  es- 
tates have  not  been  specially  devised,  thev  will 
pass  under  a  general  devise,  unless  it  is  of  such 
a  nature  as  to  be  incompatible  with  the  nature 
of  estates  held  upon  trust.  See  the  cases  of 
Marfow  v.  Smith,  2  Peere  Williams,  198 ;  Eof 
parte  Brettetl,  6  Vescy,  677 ;  and  Lord  Bray- 
broolte  v.  Inskip,  8  Vesey,  434.  T.  A, 

3.  In  answerto  the  question  of  "  A  Constant 
Reader,"  I  beg  to  state  that  the  trust  estates 
vested  in  "  C,  A>."  the  testator  will  pass  to  "  his 
son  WiUiam/'  under  the  clause  in  the  will  re- 
ferred to.    See  Braybrooke  v.  Insk'tp,  8  Ves. 


417.  The  point  was  also  determined  by  the 
present  Master  of  the  Rolls  in  a  late  cause, 
Baring'  v.  Bootk,  in  which  a  decree  was  made 
on  the  14th  June,  1832.  The  testator,  F.  B„ 
being  seised  as  trustee  of  certain  freehold  es- 
tates, by  his  will  devised  all  the  residue  of  his 
real  and  personal  estate  to  A,  B.,  his  heirs, 
executors,  administrators,  and  assigns.  It 
was  decided,  that  the  trust  estates  vested  in  the 
testator,  passed  bv  his  will  to  the  devisee,  and 
the  bill  was  dismissed  as  against  the  heir  at 
law.  Juris  Consultus. 

4.  It  was  formerly  considered,  that  a  dry 
legal  estate  would  not  pass  by  a  devise,  Mokk 
a  positive  intention  that  it  should  pass  was  ap- 
parent on  the  face  of  the  will,  lliis  rule,  how- 
ever, has  been  varied  ;  and  it  is  now  held  that 
such  an  estate  will  pass,  unless  there  appears 
something  on  the  face  of  the  will  negativing 
such  an  intention:  as,  for  instance,  where 
trusts  are  declared  applicable  only  to  property 
of  a  beneficial  character.  In  the  case  in  ques- 
tion, the  estate  would  certainly  pass. 

W.  G.  C. 


DEVISE. — ^JOINT  TENANTS.      P.  211. 

The  bequest  to  the  three  children,  James, 
John,  and  Jane,  their  heirs  and  assigns  /or 
ever  (if  there  arc  no  other  words  to  implicate 
a  division  of  the  estates)  will  ^learly  operate  as 
fi  joint  tenamy  i  Leon.  47;  Tom.  l5ic.  title 
Joint  tenancy,  Bui  if  the  words  had  been  to 
his  three  children,  James,  John,  and  Jane, 
tkeir  heirs  and  assigns  for  ever  {equally  to  be 


Answen  to 
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4h:df(i  between  them)  they  would  undoubtedly 
take  as  tenants  in  common.  See  £q.  Ab.  2D  1 ; 
1  P.  Wma.  \7;  3  Rep.  39  ;  I  Vent.  32. 

H.A. 


LIMITATION   OP  LANDS.      P.  228. 

1. 1  am  of  opinion,  that  A,  and  her  children, 
hom  at  the  time  of  the  limitation,  take  an  es- 
tate in  common.  A*  for  life,  (reversion  to  the 
motor)  and  the  children  in  fee.  The  chil- 
dren hom  subsequent  to  the  limitation  are  not 
entitled  to  any  interest  in  the  lands,  on  the 
principle  that  a  freehold  cannot  be  made  to 
commence  in  /uturo,  S. 

2.  Isee  nothing  in  this  limitation  to  take  itout 
of  the  rule  laid  down  in  ffiitTs  case,  6  Rep. 
17:  80  that  if  A.  had  no  children  at  the  time 
the  limitation  was  made,  she  will  take  an  es- 
tate tall ;  but  otherwise,  if  she  had  children,  she 
will  take  with  them  a  ioint  estate  in  fee.  Oateg 
d.  Hatterley  ?  Jaciion,  2  Stra.  1172.  See 
also  Buffer  v.  Bradford,  2  Atk.  220.      A.  B. 

3.  There  is  considerable  ambiguity  in  the 
construction  of  a  limitation  similar  to  the  one 
in  this  query.  It  has  been  held,  that  a  gift  *'  to 
ji.  and  her  children  and  their  heirs,"  (she 
having  children)  gives  A.  and  her  children 
joint  estates  in  fee;  and  that  a  gift  ''to  A, 
und  to  her  children,  and  their  heirs,"  ^ves 
A.  an  estate  for  life,  with  remainder  to  her 
children  la  fee.  In  the  case  in  question,  I 
think  A.  would  first  take  for  life,  and  then  her 
children  in  fee ;  for  if  they  were  all  to  take 
jointly,  the  interest  of  the  parent  would  be 
continually  diminished  by  the  birth  of  every 
new  bom  child.  W.  J.  C. 

4.  If,  at  the  time  of  the  devise,  A.  had  no 
children,  she  will  be  tenant  in  t^;  fFild's 
cttge,  6  Rep.  17 ;  but  if  she  had  any  living  at 
the  making  of  the  will,  she  will  take  jointly 
with  them  an  estate  in  fee ;  Gates  d.  Hatterley 
V.  Jackson  ;  2  Stra.  1172.  £.  M. 


page  it  is  stated  that  a  voluntary  conveyance  of 
r eat  estate  in  favor  of  a  child,  by  one  not  indebt- 
ed at  the  time,  is  good  agunst  future  creditors, 
though  not  agninst purchasers*  I  should  there- 
fore infer,  that  the  conveyance  to  B,  in  this 
case,  put  by  your  correspondent,  mvoiW  against 
a  F.  N.  L. 


HUSBAND   AND  WIFE.      P.  228. 

1.  Certainly ;  but  not  so  the  purchaser ;  for 
as  the  agreement  was  made  for  the  sale  of  the 
lei/e's  estate,  the  contract  cannot  be  enforced 
by  the  purchaser  without  the  wife's  consent. 

P.Q. 

2.  The  wife  may,  I  conceive,  enforce  the 
performance  of  the  contract  made  by  her  de- 
ceased husband.  The  purchaser  might  have 
filed  a  bill  for  specific  performance  agmnst  the 
husband ;  and  therefore,  there  can  be  no  ob- 
jection, on  the  ground  of  want  of  mutuality  be- 
tween the  parties.  W.  O.  C. 


LIMITATIONS. — RECOVERY.      P.  2ll, 

Taking  A,  and  B,  not  to  be  baron  and 
feme,  or  persons  who  may  not  lawfully  inter- 
marry:— in  the  first  case,  A.  will  take  an  es- 
tate tail  executed  in  one  moiety,  and  the  heirs 
of  B,  will  have  a  contingent  remainder  in  tail 
in  the  other  moiety.    2  Roll.  Abr.  4 1 7,  pi.  4. 
And  A.  may,  by  suffering  a  recovery,  defeat  the 
limitations  over.    In  the  second  case.  A,  will 
be  tenant  for  life  of  the  entirety,  with  the  in- 
heritance in  tail  in  a  moiety;  and  ^.  will  be 
tenant  for  life  in  remainder  of  the  entirety, 
with  the  inheritance  in  tail  of  the  other  moiety. 
And  they  in  conjunction  may  suffer  a  recovery 
of  the  entirety,  A.  making  the  tenant  to  the 
precipe,  and  A,  and  B.  being  both  vouched. 
Powell  on  Devises,  by  Jarman^  2  vol.  p.  457 
But  supposing  A.  and  B.  to  be  baron  and 
feme,  or  persons  who  may  lawfully  intermarry, 
the  subsequent  limitation,  in  the  first  case,  vml 
not  vest  in  the  ancestor  taking  the  estate  for 
life,  but  is  a  contingent  remainder  to  the  heirs 
of  the  body  of  both  baron  and  feme.    And  m , 
the  second  case,  the  ultimate  limitation  is  not 
executed  in  possession,  but  gives  a  joint  re- 
minder in  tiul  to  baron  and  feme.    Feame'a 
Cont.  Rem.  p.  36  and  37  A.  B. 


VOLUNTARY   CONVEYAN"CE.      P.  211. 

If  your  correspondent  "E.  W.,"  will  turn 
to  Vol.  I.  Madd.  Cha.  271,  he  wiU  find  it  laid 
down  as  fully  settled  that  a  voluntary  settle- 
ment, however  free  from  fraud,  is  void  agunst 
a  subsequent  purchaser  for  a  valuable  consi- 
deration, although  such  purchase  made  with  no- 
tice of  the  setuement ;  and  in  a  subsequent 


ELIGIBILITY   OF   QUAKERS    TO   SIT  IN  PARLI- 
AMENT.     P.  210. 

In  answer  to  your  correspondent  "A  Durham 
Elector,"  respecting  the  eligibility  of  a  Quaker 
to  sit  in  Parliament  without  first  taking  the  oaths 
of  allegiance,  &c.  it  will  be  found,  by  the  9th 
James  1,  c.  6,  that  no  member  shall  be  allowed 
to  sit  in  the  House  of  Commons,  till  he  has 
taken  the  oaths  of  allegiance,  &c.  And  by  30 
Cha.  2.  Stat.  2,  and  1  Geo.  1,  c.  13,  that  no 
member  can  vote  in  either  House,  till  he  has^ 
in  the  presence  of  the  House,  taken  the  oaths 
of  allegiance  and  supremacy.  The  above  are 
particularly  repealea,  so  far  as  regards  the 
oath  by  a  Quaker,  and  in  the  place  thereof  is 
substituted  affirmation.  By  the  2£l  Geo.  2,  c. 
46,  §  36,  it  is  expressly  stipulated,  "  TTiat  in 
all  cases  wherein,  by  any  act  or  acts  of  parlia- 
ment now  in  force,  or  hereafter  to  be  made, 
an  oath  is,  or  shall  be,  allowed,  authorised, 
directed,  or  required ;  the  solemn  affirmation 
or  declaration  of  anv  of  the  people  called 
Quakers,  &c.  shall  be  allowed  and  taken  instead 
of  such  oath,  although  no  particular  or  express 
provision  be  made  for  that  purpose  in  such  act 
or  acts.  J.  J. 
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s.^Miscellanca.-^The  EHior's  Letter  Box. 


QUERIBS. 

. * 

QUAnrsit  8B»8ioNi. — win^M^ss. 
A  g^eneral  rule  of  qu^irter  sessions  in  Lmcoln- 
fihrre  is,  that  tlie  a^kat  parish  shdl  brin|r 
up  a  pauper  to  be  examined  on  the  hearing  of 
an  appeal.  Several  mbptenm  have  been  served 
upon  a  pauper.  His  expenses  have  been  ten- 
dered over  and  over  ac^iin  j  and  still  he  de- 
clines, and  positively  refuses  attending.  What 
is  to  be  done  to  compel  the  pauper  to  appear? 
Can  the  appellant  parish  officers,  or  any  odifer 

{)ari8h   officers,    adopt  forcible  meaawreB  to 
)ring  liim  before  the  Court  ?  Ot  how,  or  in 
what  manner  is  his  attendance  to  be  enforced. 

J.J. 

STAOB   COA<:it   PASSENGER. 

A  gentleman  travelling:  by  co<w?h  is  greatly 
annoyed  and  ill-treated  by  Another  passenger  : 
I  shall  feel  obliged  by  Utty  of  yomr  correspon- 
dents mformto^  me  the  most  advisable  and 
practicaible  Icgifl  nieasures  to  be  adopted  in 
such  a  caBe,  to  obtain  redress.  On  the  coach- 
man tendering  hhn  h1«  fere,  coirtd  he  be  leffal- 
fy  turned  off  the  coach  ?  Could  he  be  t^en 
into  custody  bv  a  constable  ?  And  as  no  per- 
son knows  ivho  or  ix^iat  he  is,  or  Where  he 
comes  froiA,  or  wtert;  going  to,  would  not  the 
law  fail  in  every  point  of  dew  in  this  particular 
case  ?  J.  J. 

EatD  0f  ^roprrts^  unts  CdiibCfiancCng. 

EXECUTORS. 

^  j4.  dies,  leaving  B,  his  executor.  By  Qie 
%viH,  the  dausrhter  of  J.  is  left  a  considerable 
legacy.  About  four  years  subsequent  to  the 
date  of  the  will  she  had  married  B.  Must  B. 
act  in  the  trusts  of  the  \vill  to  entitle  him  to 
receive  the  legacy  in  right  of  his  wife  ? 

M.P. 


MISCELLANEA. 


ARISTOTLE    11^   INDIA. 


A  Brahmin  of  one  of  the  northern  provinces 
of  Ceylon,  was  tried  some  years  agoby  a  jury 
of  Brahmins  of  the  same  province,  on  a  charge 
of  having  murdered  one  of  Ms  own  relations, 
with  a  view,  after  his  death,  of  getting  posses- 
sion of  his  property.  All  die  witnesses  who 
Were  examined  at  tiie  trial  gave  such  decisive 
evidence  of  the  prisoner's  guilt,  that  the  jury 
were  about  to  find  the  prisoner  guilty;  when  a 
young  Brahmin,  who  was  one  of  ihe  jurymen, 
stated  to  the  Court  that  he  entertained  consi- 
derable douf>ts  of  the  prisoner's  guilt,  and 
therefore  reauested  that  all  the  witnesses 
might  be  called  back  again  into  Court,  and 
that  he  might  be  permitted  to  exandne  them. 
AlthotL|||rb  evety  one  of  the  jurymen,  with  the 
exception  of  tne  young  Brahmin  himself,  were 
fully  convinced,  from  the  nature  of  the  evi- 
dence which  had  been  given,  of  the  guilt  of 
the  j)risoner,  the  Court  acquiesced  in  the 
application ;  and  on  the  witnesses  b^g 
brought  back  again  into  Court,  the  young 
Brahmin  cross-examined  them  with  such  talent 
and  skill,  that  he  in  a  vcr>'  short  time  satisfied 


his  brother  junrmen,  and  the  people  who  were 
present,  tliat  all  the  witnesses  who  had  given 
such  decided  evidence  agauist  the  prisoner, 
were  engaged  in  a  conspiracy  against  his  life, 
and  that  all  the  evidence  which  they  had  pre- 
\iously  ^ven,  ^vith  such  apparent  consistency, 
was  utterly  unfounded.  The  prisoner  was  ac- 
ovrdingly  acquitted,  without  a  dissentient 
voice ;  and  the  young  Brahmin  was  publicly 
atpfpiauded  for  the  great  acuteness  ana  perse- 
verance with  whidi  he  had  elicited  the  troth 
and  confounded  the  tfrdfices  of  those  who  had 
conspired  against  the  life  of  the  prisoner.  Sir 
Alexander  Johnstom,  wito  presided  in  the 
Court  on  the  occasion,  was  so  much  struck 
with  the  talents  which  tlie  young  Brahmin  had 
displayed  throughout  tiie  trial,  that  he  sent  for 
him  aifter  the  trial  was  over,  and  asked  from 
him  the  nature  of  the  edvcaticm  which  he  had 
received,  and  the  course  of  studies  which  he 
bad  pursued.  The  young  Bnbmin,  in  reply, 
informed  Sir  Alexander,  that  he  attributed 
any  skill  which  he  might  have  shown  in  era- 
mhAng  the  >vitnesses  at  the  trial,  not  so  much 
to  the  nature  of  his  education,  which  had  been 
the  same  with  that  of  most  of  the  other  Brah- 
mins, as  to  the  study  of  a  work  which  he  had 
procured  while  he  was  travelling  through  the 
peninsula  of  India,  and  which  he  freqnentiv 
X>eru9ed  and  studied,  became  it  had  strength- 
ened his  understanding  more  than  any  other 
Work  which  he  had  ever  read.  Upon  examin- 
ing this  work,  it  was  discovered  to  be  a  shcrrt 
stimmaty  of  the  Dialectics  of  Aristotle,  which 
liaid  been  transited  from  Arabic  into  Sanscrit, 
and  been  copied  upon  a  few  phme  leaves  in  the 
Devenageric  character. 


THE  EDITOR'S  LETTER  BOX. 


Lttwffen  in  Parliament, — We  have  to  add  to 
our  List  the  name  of  Mr.  James  Cornish,  a 
Solicitor,  at  Totness,  in  Devonshire,  who  has 
been  returned  for  that  Borough.  We  are 
asked  whethei*  Mr.  Parrott,  his  colleague,  is, 
or  lias  been,  of  the  same  profession. 

In  reply  to  F.,  we  have  to  state,  that  th^ 
Second  RcaI  Propoty  Report,  which  related 
solely  to  the  General  Registry  Question,  was 
reviewed  in  our  First  Volume,  and  the  subject 
has  been  so  amply  discussed  throu^out  tiie 
Work,  that  we  deemed  it  unnecessary  to  print 
the  Report  at  large.  We  are  not  aware  that 
any  other  material  Report  has  been  omitted. 

There  may  have  been  some  inaccuracy  in 
classing  and  numbering  the  Lectures  of  Pro- 
fessor Park^  but  we  beueve  that  all  the  Intro- 
ductorv  Lectures  have  been  given  in  the 
Monthly'Rccord  or  Supplement ;  and  we  hope 
the  state  of  health  of  the  learned  Professor  will 
soon  enable  us  to  continue  the  series. 

The  Letter  on  Provisional  Assignees  of  In- 
solvent  Debtors'  Estates,  shaU  have  our  atten- 
tion. ' 

The  Queries  and  Answers  of  J.  B. ;  "  Man- 
cuniensis  " ;  R.  M. ;  "  An  Old  Subscriber*' ; 
J.  L.  B. ;  "A  regular  Subscriber ;'•  J.  O.  B.  ; 
and  J.  L.,  we  hope  to  find  room  for  next  week. 


^fft  Utqal  i&h^tvhtv^ 
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.« 


Quod  raagis  ad  Nos 


Pertinet,  et  nescire  malom  est,  agiUmnB.** 


HOKAT* 


PROCEEDINGS  IN  PARLIAMENT, 


CHANCBRT   LUNATICS. 

Thb  Chancellor  has  commenced  his  plan  of 
Chancery  Reform  by  the  revival  of  his  Lu- 
natic Bill,  which  we  have  already  printed  •. 
We  have  always  approved  of  this  measure, 
vhich  relates  entirely  to  Chancery  Lunatics, 
the  treatment  and  management  of  all  other 
insane  persons  being  regulated  by  the  2  & 
3  W.  4.  c.  107.    By  this  BiU,  it  is  intended 
that  ^e  Chancellor  shall  be  empowered  to 
direct  a  commission,  in  the  nature  of  a  writ 
de  Itmaiico  inquirendo,  to  any  one  person, 
who  may  issue  precepts  to  the  sheriff  to 
summoil  a  jury,  and  compel  the  attendance 
of  witnesses  and  the  alleged  lunatic.     It  is 
intended,  by  means  of  this  provision,  in  fu- 
ture to  direct  the  conmiission  to  a  single 
Judge,  sitting  at  nisi  prkts,  and  thus  to  lessen 
&e  enormous  expense  now  attending  a  con- 
tested lunacy.  With  the  cases  of  Davies,  and 
Bagster  fresh  in  our  recollection,  we  should 
have  hardly  thought  that  this  measure  would 
have  been  opposed  by  any  person,  not  per- 
sonally interested  in  its  oontinuance.  What- 
ever the  merits  of  the  present  Commission- 
ers may  be,  we  must  confess  we  greatly  pre- 
fer the  unassisted  power  of  LordLyndhurst, 
Mr.  Justice  James  Parke,  or  Mr.  Justice 
Patteson,  or  indeed  any  other  of  the  fifteen 
Judges,  to  the  triple  exertion&of  the  former 
learned  persons ;  for  which  prefertnce  we 
need  give  no  other  reason  than  that  a  Judge 
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of  the  Superior  Courts  of  Coaunon  Law  is 
constantly  in  the  habit  and  practice  of  pre- 
siding in  similar  enquiries,  and  must  there- 
fore possess  greater  capabilities  for  their 
despatch  than  gentlemen,  either  practising 
as  barristers  or  practising  not  at  all.  We 
also  fiilly  approve  of  that  part  of  the  BiU 
which  provides  for  the  appointment  of  Visi. 
tors,  for  the  inspection  of  Chancery  lunatics. 

Lord  Wynford  objects  to  the  Bill,  inas- 
much as  a  single  Commissioner  may  be  taken 
ill,  in  which  case  a  fresh  conunission  must 
be  directed  to  some  other  person ;  but  this 
objection  would  apply  to  the  whole  system 
of  our  Circuits,  and  Nisi  Prius.  His  Lord- 
ship also  seemed  to  suppose  that  it  was  the 
duty  of  Masters  in  Chemcery  personally  to 
superintend  the  care  and  treatment  of  lu« 
natics,— in  which,  however,  we  beg  to  as- 
sure him  he  is  in  error. 

Lord  Eldon  is  at  least  consistent  with 
himself.  "  He  was  not  prepared  to  go  inta 
the  subject  fully  at  that  moment  ;'*  [the 
Bill  has  been  before  the  House  upwao^  of  a 
year]  *'  but  if  the  House  could  delay  it» 
decision  till  next  week,  he  would  think  it  hia 
duty  to  lay  before  it  all  the  information  ia 
his  power." 

The  Lord  Chancellor,  we  confess,  to  our 
mind  completely  answered  all  objections 
urged  against  the  measure ;  and  we  wer» 
happy  to  hear  the  condusion  of  his  speech. 
He  again  reiteiated  his  dliteimiiialion  t9 
abolish  all  uselcsa  officea  kk  iM»  Gouit  in 
which  he  sate.  He  at  the  suiie  lime  de-* 
dared  his  determination  to  introduce  the 
proposed  measures,  although  it  might  be 
necessary  to  create  newiAd  usefiil  t^^mbu^ 
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with  moderate  pay  and  plenty  of  work. 
"  Measures  liad  originated  with  him  be- 
fore he  took  office,  and  before  he  could 
have  had  the  least  shadow  of  an  interest  in 
the  disposal  of  patroniige,  which  measures 
were  literwapda  adopted  by  a  gorer^o^nt 
to  which  he  was  opposed,  and  which  filled 
up  the  places  created  under  them  by  persons 
in  whom  he  could  not  be  thought  to  repose 
the  utmost  confidence.  Nevertheless,  he 
tiien  proceeded  in  the  discharge  of  his  dnty, 
without  being  biassed  by  any  such  consider- 
ation, and  oflfered  no  impediment  to  the  then 
ministers  in  that  respect.  As  he  had  acted 
then,  he  should  continue  to  act  now,  and 
propose  measures  of  public  utility,  without 
reference  to  patronage  or  to  the  creation  of 
office,  and  without  stopping  to  consider  who 
was  to  profit  by  it,  so  long  as  the  public  in- 
terest was  promoted." 

So  long  as  the  Lord  Chancellor  shall  act 
on  these  principles,  he  may  be  sure  that  he 
MfUl  be  supported  by  the  profession*  and  that 
he  has  nothing  to  fear  in  the  prosecution  of 
measures  founded  on  them.  We  await, 
however,  with  anxiety,  the  introduction  of 
his  new  Bills  for  Chancery  Reform. 


CHtniCH  BSFOBM  IV  IBSLAXn. 

In  a  former  number  ^,  we  have  proved 
that,  according  to  the  original  institution  of 
Tithes  and  established  precedents,  the  public 
have  the  right  of  remodelling  the'  existing 
Church  system,  and  making  such  appropria- 
tion of  her  property  as  necessity  may  re- 
quire. The  principle,  therefiMre,  of  the  mea- 
sure just  introduced  with  respect  to  the 
Church  in  Ireland,  cannot  be  disputed ;  and 
we  conceive  that  the  only  point  in  question 
with  respect  to  it  b,  as  to  the  extent  to 
which  the  contemplated  reform  should  go ; 
and  when  we  recollect  that  in  nine  Irish 
counties  the  people  positively  refosed  to  pay 
tithes,  and  that  when  goods  were  seized  in 
default  of  payment,  they  could  not  be  sold, 
as  no  purchaser  could  be  found  for  them  ^, 
it  n^ust  be  admitted  that  some  strong  and 
effectual  remedy  was  necessary.  We  are 
disposed^  dierefove,  to  concur  in  the  Bill 
which  has  been  iatrodnced,  whidi  seems 
likely  to  ameliorate  the  distreaBing  state  to 
which  that  part  of  the  kingdom  has  been 
reduced,  and  to  restore  confidence  in  the 
Goyenu^enty.  ia  the  minds  of  the  Irish 
people,  , 


THE  ELIGIBILITY  OF  QUAKBBS  TO  SIT  IR  PAl- 

LIAHENT. 

This  subject  has  been  already  discussed 
by  some  of  our  correspondents  <*.  The  Com- 
miftee  appointed  by  the  House  of  Commons 
to  consider  the  subject,  hare  already  made 
their  report,  which,  however,  we  have  not 
yet  seen.  According  to  the  unanimous  vote 
of  the  House,  Mr.  Pease  will  be  admitted  a 
Member  on  lus  afiSurmation.  The  words  of 
the  statute  22  Geo.  2,  c.  46,  $  36,  appear 
to  us  sufiiciently  comprehensive  for  the  pur- 
pose of  admitting  a  Quaker  into  Parliament, 
although  we  have  no  dpubt  that  such  an  ex- 
tension of  its  provision  was  not  contem- 
plated  by  the  legblature.  It  is  to  be  re- 
membered, however,  that  a  recent  statute 
(9  Geo.  4,  c.  32)  has  been  passed  to  reliex-e 
them  from  disabilities,  by  which  thev  are 
enabled  to  give  evidence  in  a  criminal  case. 
£ven  before  that  statute,  a  Quaker's  affirm- 
ation was  admissible  in  debt  on  a  penal  sta- 
tute e,  although  not  admissible  to  support  a 
criminal  charge  '.  It  has  been  decided  that 
a  Quaker  may  be  admitted  to  his  freedom  on 
his  affirmation  ?,  although  he  cannot  bear 
any  office  or  place  of  profit  under  govern- 
ment ^.  We  shall  probably  be  able  to  put 
our  readers  in  possession  of  the  Report,  in 
an  early  number. 


PROPOSED  SUBSTITUTE 

FOB 

A  GENERAL  REGISTRY  OF  DEEDS. 


»»2L.O.  p.  161. 
<^See3L.O.  317. 


Desirous  that  our  readers  should  be  in  pos- 
session of  every  kind  of  information  on  the 
subject  of  a  General  Registry  of  Deed^,  we 
subjoin  the  Plan  of  Mr.  Robert  Gream  Hall, 
by  which  a  Substitute  for  the  General  Re- 
gistry Office  is  proposed,  by  Indorsements 
on  Title-DeedsK 

The  pamphlet  to  which  we  refer  enters 

d  See  aWi^,  227.  2»1« 

e  Atcheson  v.  Everett^  Cowp.  382, 

'  Hesf  V.  Gardiner,  2  Burr.  1117. 

tRejv  V.  Maj/aro/ London,  5  Mod-  403. 

fc  Morris  v/ Mayor  of  Lincoln,  12  Mod.  190. 
Rea  V.  Maurice,  (Jarth.  448. 

•  Considerations  on  the  General  Rcwtry 
Bill,  with  a  Proposed  Sabstitute,  by  Indorse- 
ments on  Title-Deeds*  and  an  <^pendix  in  re* 
ference  to  the  Evidouce  reported  thereon,  by  a 
Stlect  Committee  of  the  House  of  Commons. 
By  Robert  Gream  Hall,  Esq.,  M.  A.,  of  Qoeen's 
College,  Oxford,  and  of  Lincoln's  Imi,  Bar- 
rister. 
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fntD  a  very  eiaborafce  cooaderation  of  the 
Geoenl  Registry  Phun,  and  states  all  the 
objedioos  to  the  principie  of  the  measure 
which  have  been  adverted  to  in  these  pages, 
and  enlarges  upon  the  practical  difficulties 
of  any  attempt  to  carry  the  scheme  into 
effect.  To  these  details  we  may  hereafter 
take  occasion  to  revert,  for  they  are  clearly 
and  forcibly  stated ;  but  at  present  we  shall 
direct  our  attention  to  the  Substitutional 
Flan  of  Mr.  Hall.  Admitting  that  some 
improremeat  is  necessary  in  the  present 
system,  the  proposal  now  made  is  entitled, 
we  think,  to  a  fair  experiment,  before  the 
extiaordinary  and  objectionable  project  of  a 
pablic  registry  be  enforced. 
Hie  following  is  tiie  Flan  proposed : 

"That  all  dealings  and  diarges  affecting 
hods,  instead  of  being  recorded  and  deposited 
in  a  public  register  office,  shall  be  required,  by 
Uw,  to  be  recorded  or  registered  on  the  title- 
deed  of  the  party  selling  or  charging  the  estate. 
This  record  or  register  to  be  effected  by  a  me* 
moroMdum,  of  a  specific  and  short  form,  cal- 
culated to  give  notice  to  after  dealers,  of  the 
existence  and  nature  of  such  prior  dealing  or 
cbarve. 

"It  will  probably  be  conceded  that,  when  a 
man  intends  to  lay  out  his  money  upon  a  pur- 
chase or  mortgage  of  an  estate  in  land,  it  is  a 
pradential  duty,  on  his  part,  to  call  for  the  title 
of  the  party  with  whom  he  deals ;  and,  espe- 
cially, for  the  title-deed  on  which  such  party 
founds  bis  own  inunedlate  ownership  and  right 
of  disposal.  The  man  who  jMirts  with  his  mo- 
ney without  having  taken  this  prudential  step, 
is  frujUty  of  a  degree  of  gross  negligence  which 
deserves  no  favour.  This  precaution  is  called 
for  alike  by  the  rules  of  prudence  and  of  com- 
mon sense.  Thus,  then,  if  the  intended  vendor 
or  mortgagor  produce  his  title-deeds  for  in- 
spection, whatever  appears  thereon  will  be 
vitkin  ike  knowledge  of  the  inspector ;  and  he 
will  act  with  his  eyes  open,  so  far  as  regards 
all  the  facts  so  disclosed.  Now,  if  it  were 
enacted  that  every  dealing  affecting  the  title, 
by  the  owner  for  the  time  being  of  the  estate 
or  interest  dealt  with,  shidl  be  inscribed  or  in- 
dorsed, by  a  sufficient  memorandum,  on  the 
title-deed  which  conferred  such  estate  or  inter- 
^t  upon  such  owner,  i.  e.  hi*  own  immediate 
title  deeds ;  and  that  such  dealings  as  are  not 
so  indorsed  shall  be  postponed  to  such  as  are  ; 
the  parties  >fr#/  dealmg  with  such  owner,  will 
take  just  the  same  care  to  indorse  a  memoran- 
dum of  their  claim  or  charge  on  such  title- 
deeds,  as  they  would  do  to  register  such  claim 
or  charge  in  the  proposed  register  office ;  the 
pffnaUp  being  precisely  the  same  in  both  cases. 
To  put  this  in  its  pUdnest  form  it  would  be 
thus: 

"  /4.,  seised  under  a  conveyance  in  fee,  pso- 
poses  to  mortgage  the  estate  to  B.  B.  calls 
for  the  production  of  j4.*b  title,  especially  of 
the  conveyance  to  A.;  supposing  B,  to  be 


sa^fied  with  the  title  produced  bv  ^,  he 
takes  a  mortgage  of  the  estate,  and  pays  his 
money,  z^.,  afterwards,  forms  a  design  of 
selling  the  estate  to  C, ;  and  of  suppressing'  the 
fact  of  the  existing  mortgage  made  to  B.  On 
the  proposal  to  sell,  C, — as  common  prudence 
requires, — demands  the  usual  proofs  of  ^.'s 
title,  and,  amongst  others,  the  inspection  of 
the  title-deed  of  conveyance  to  y^.  Now  A, 
must  either  produce  this  title-deed,  or  C.  will 
pay  nothing.  This  title-deed  must  be  in  the 
nands  of  either  A.  or  B.  (the  first  mortgagee) — 
it  ought  to  be  in  the  hands  of  B, ;  and  in 
honesty,  that  fact,  and  the  charge,  ought  to  be 
made  known  to  C ;  but  dishonesty,  and  not 
honesty,  is  intended.  C,  however,  is  expected 
to  be  so  far  on  his  guard  as  to  require  the  pro- 
duction of  this  deed;  and  it  is  produced,— 
either  by  some  trick  of  A.,  or  by  actual  coUu- 
sion  witn  B,  Now,  as  the  law  stands  at  pre- 
sent, A.  and  B.  have  it  in  their  power  fraudu- 
lently to  conceal  the  mortgage.  The  produc- 
tion of  the  title-deed  by  A.,  free  from  all  notice 
of  die  duurge,  misleads  the  purchaser  into  the 
belief  that  ul  is  right ;  accordingly  he  pays  his 
money,  and  takes  a  conveyance  from  A.  Sub- 
sequently, the  suppressed  mortgage  is  produced, 
and  B»,  m  right  of  his  priority,  ousts  C.  from 
the  estate. 

"  Nothing  of  this  could  happen,  if  B,  were 
compelled,  by  law,  to  inscribe  on  the  title-deed 
a  sufficient  notice  of  his  mortgage,  in  peril  of 
losing  his  nriority.  In  such  case,  if  a.  omit 
the  requirea  notice, — the  purchaser  €.,  under 
the  protection  of  the  law,  has  only  to  indorse 
his  own  purchase  first,  and  the  intended  fraud 
is  prevented.  With  regard  tu  B,,  in  this  trans- 
action, he  deserves  no  favour ;  for  he  b  cither 
in  collusion  with  A,,  and  a  party  to  the  fraud, 
(and  his  skiving  up  the  deed  to  A,,  to  go  to 
market  with,  and  omitting  the  indorsement, 
look  very  like  fraud  and  coUusion)  or  he  is 
guilty  of  gross  negligence  in  not  having,  hefore 
he  gave  up  the  title-deed,  done  that  which  he 
knew  would  have  protected  himself.  It  is  poe- 
sible  that  A^  may  nave  got  the  title-deed  from 
B,  upon  some  pretext,  and  B.  may  be  free  from 
intentional  fraud ;  but  he  had  it  m  his  power, 
at  all  events,  to  indorse  his  own  charge,  before 
he  let  the  deed  out  of  his  hands.  All  parties — 
whether  it  be  on  a  sale,  mortgage,  marriage 
settlement,  or  other  charge — ^wbo  act  hand  fide, 
will  take  care,  rather  than  omit  to  fifive  notice 
of  their  charge  to  after  dealers;  ana  those  who 
are  disposed  to  act  maid  fide,  will  seek  to  sup- 
press the  charge.  But,  if  the^  do  this,  in  the 
case  proposed,  they  must  omit  indorsing  the 
memorandum,  and  this  omission  at  once  relieves 
the  subseouent  dealer  from  all  prejudice. 

"  This  18  precisely  the  relief  proposed  to  be 
afforded  by  public  registration,  and  the  ma- 
chinery  of  a  metropolitan  office.  The  pro- 
jected biU  enacts, '  that  every  assurance  autho- 
rized  to  be  registered,  shall  (so  far  as  regards 
any  lands  to  be  affected  thereby)  he  void  as 
against  any  person  claiming  for  valuable  con- 
sideration, under  any  subsequent  assurance 
duly  registered,  unless  the  prior  assurance 
shall  be  registered  in  the  manner  directed  by. 
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this  act,  be/ore  the  rcgistratron  of  the  subse- 
quent assurance.'    (Clause  41.) 

**  Let  us  next  consider  the  practicabUity  of 
this  plan  of  registration  by  inscription  or  en- 
dorsement of  title-deeds.  The  first  inquiry 
is, — upon  what  specitic  deed  is  the  memoran- 
dum  to  be  inscribed,  in  each  particular  trans- 
action? The  answer  is,— upon  thut  deed 
which  vested  the  ownership  and  right  of  dis- 
posal in  him  who  contracts  to  sell  or  charge 
}i,—ifi(/i  document  which  is  emphatically  known 
as  his  ti tie-deed.  As  regards  estates  held  under 
deeds  of  the  ordinary  class,  such  as  convey- 
ances operatinaf  by  way  of  purchuge^  which 
have  simply  conveyed  the  lands  proposed  to  be 
charged  or  sold  to  him  who  takes  it  to  market 
— a  class  of  documents  far  more  numerous 
than  any  other,  and  comprising  all  the  ordinary 
traffic  ill  landed  property — no  difficulty  can  be 
supposed  to  exist,  in  fixing  upon  the  proper 
deed  for  the  register." 

Several  objectiond  to  the  Plan  are  anti- 
cipated and  answered,  and  the  following  is 
A  summary  of  the  advantages  of  private, 
over  official  registration : 

"  First,  That  there  will  be  no  official  ma- 
chinery, and  no  official  forms  or  fees  required, 
so  far  as  regards  ordinary  dealings  and  traffic 
in  landed  property; — a  machinery,  which 
must  inevitably  become  more  and  more  mas- 
sive and  complicated  the  longer  it  endures; 
and  necessarily  charge  the  country  with  a  very 
considerable  annual  tax. 

"  Secondly,  There  will  be  no  difficulties  or 
delays,  either  official,  or  in  respect  of  distance, 
agencjr,  &c.  in  effecting  the  registry,  or  in 
searching  for  charges  and  claims ;  nor  risk  of 
accidents,  in  porterage  of  documents,  &c.,  nor 
of  official  mistakes. 

"Thirdly,  There  will  be  no  exposures  of 
title  or  credit,  beyond  what  is  reaily  wanted 
for  the  time  being,  in  dealings  with  the  land ; 
the  documents  themselves  giving  notice  to 
those  who  are  dealing  for  the  land,  or  others 
interested  and  entitled  to  inspect  them. 

"  Fourthly,  This  kind  of^registry  may  be 
completed  by  the  parties,  at  the  same  place 
and  time  ivith  the  execution  of  the  deeds  them- 
selves. 

"  Fifthly,  The  inscribing  these  memoran- 
dums, in  order  to  secure  their  own  priority  of 
claim,  will  be  made  to  depend  on  the  vigilance 
and  care  of  the  individuals  concerned,  and 
their  responsible  agents,  and  on  whom  it 
onght  to  depend. 

•*  Sixthly,  Every  man  will,  by  this  means, 
have  in  his  own  keeping,  and  witnin  his  imme- 
diate reach,  at  any  time,  both  his  title-deeds 
and  evidences  of  charges;  so  that  he  may, 
without  risk  or  delay,  satisfy  an  inquirer,  with 
whom  he  would  deal  for  sale  or  loan,  of  the 
security  of  his  title,  by  the  immediate  produc- 
tion of  the  deeds  and  the  registry  together. 

"  Seventhly,  The  proposed  plan  does  no 
violence  to  existing  forms  and  existing  habits 
of  bus'mess ;   but  readily  falls  in  with,  and 


adapts  itself  to  the  long-established  modes  of 
conveyance  and  charge.  It  alters  nothing  is 
time,  place,  party,  or  form  in  the  transaction; 
adding  only  one  short  form  more,  of  the  easiest 
and  most  familiar  kind." 

Specimens  are  given  of  the  proposed 
forms  of  indorsement,  which  appear  to  be 
skilfully  prepared,  and  shew  the  practic- 
ability  of  the  measure.  The  treatise  en- 
ters into  many  comparative  statements  of 
the  advantages  of  the  Plan,  as  compared 
with  a  public  registration,  to  which  we 
shall  direct  the  attention  of  oar  readere 
when  the  new  bill  is  introduced. 


Mb.  CHAPMAN'S  PRACTICE. 


Wk  have  much  pleasure  in  drawing  the  at- 
tention of  the  Profession  to  Mr.  Chapman's 
second  Addenda  to  his  Practice.  The  pe- 
culiar advantages  which  that  gentleman  pos- 
sesses for  giving  information  on  the  subject 
of  Practice,  must  render  any  book  published 
by  him  on  that  subject  very  useful  to  the 
practitioner. 

The  principal  object  of  tliis  Addenda  is, 
to  shew,  in  a  practical  form,  the  mode  of 
carrying  the  provisions  of  the  Uniformity  of 
Process  Act  into  effect.  This  object  he  has 
fulfilled  in  an  able  manner.  He  has  given 
many  valuable  suggestions  as  to  the  mode 
of  proceeding  under  the  Act,  in  those  cases 
where  Rules  of  Court  or  decisions  do  not 
assist  the  practitioner. 

He  has  also  given  some  necessary  infbm" 
ation  on  the  mode  of  proceeding  under  the 
Interpleader  Act ;  and  in  various  parts  of 
the  work  he  has  interspersed  remarks  and 
information  upon  other  practical  points, 
arising  out  of  the  New  Rules. 

We  shall  have  occasion  to  discuss  some 
of  the  subjects  on  which  he  has  touched,  b^ 
tween  this  and  the  next  Term. 


THE  LAW  OF  ROYAL  FISH. 


In  a  case  just  reported  by  Dr.  Haggard,  2 
Adm.  Reports,  p.  438,  there  is  some  curioas 
information  respecting  royal  fi A.  It  is  radKr 
an  odd  authority  to  cite,  being  *'/«  the  matter 
o/fi  whale."  It  arose  from  a  dispute  between th* 
Lords  of  the  Admiralty  and  the  Lord  Wardea 
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nd  Admiral  of  the  Cinque  PorU,  respecting  a 
certain  whale  which  was  discovered  three  miles 
from  the  shore,  and  towed  towards  Whitstable 
beach.  A  warrant  was  issued  under  the  seal  of  the 
High  Court  of  Admir<dty  *'for  the  arrest  of  the 
whale,  oil,  blubber  and  bones ;"  and  it  was  al- 
leged on  behalf  of  the  Lord  Warden,  that  the 
same  having  been  found  within  the  precincts  of 
the  Cinque  Ports,  belonged  to  him ;  but  the 
Admiralty  argued  to  the  contrary.  The  follow- 
ing parts  of  the  judgment  of  Dr.  Phillimore 
are  interesting. 

"The  right  of  the  sovereign  to  all  royal  fish, 
tiy  which  appellation  whale  and  sturgeon  are 
characterisecf,  is  a  right  to  which  our  ances- 
tors attached  much  importance,  and  it  has  de- 
scended to  our  times,  as  clearly  established,  as 
auy  prerogatives  of  the  crown.    We  do  not  go 
so  far  as  to   assert,  as  some  have  maintained, 
that  the  right  is  founded  on  the  claim  of  the 
king  of  these  realms  to  the  sovereignty  of  the 
beas  from  which  the  whale  has  escaped ;   but 
from  whatever  source  derived,  it  is  the  un- 
doubted law  of  this  realm,  that  a  whale  found 
on  the  shore,  or  caught  near  the  coasts  of 
Great  Britain,  is  to  be  considered  not  only  as 
being,  but  as  having  always  been,  the  property 
of  the  crowns  property,  indeed,  so  inherent  in 
the  crown,  that  by  a  species  of  legal  fiction,  it 
is  to  be  restored  to  the  king  as  its  rightful 
owner;   veterem  ad  dominum  debere  reverti, 
Juv.  4,  Sat.  V.  52.    The  law  on  this  point  be- 
ing clear,  when  this  case    came  before  the 
Court  on  a  former  occasion,  the  question  of 
salvage  was  readilv  disposed  of ;  neither  party 
who  claimed  a  right  to  the  whale  contested  the 
claim  of  the  salvors  to  remuneration ;  but  the 
question  of  who  had  a  right  to  the  whale,  was 
one  of  greater  dithciUty  •  and  I  felt  the  difii- 
colty  so  much,  that  I  directed  the  case  to  stand 
<)ver  for  the  purpose  of  allowing  evidence  to 
l)e  introduced,  tliat  might  tend  to  elucidate  or 
explain  it.    AlthoUj^h  the  whale  may  vest  in  the 
crown  in  virtue  of  its  prerogative,  yet  the  so- 
vereign may  have  transferred,  ana  undoubt- 
edly from  tne  documents  before  me,  it  appears 
that  the  sovereign  in  this  instance  has  trans- 
ferred this  ancient  perquisite  to  another  person; 
^tthe  question  is,  to  what  person?  On  the  one 
l>and,the  commissioners  for  executing  the  office 
of  Lord  High  Admiral  claim  it  as  a  right  trans- 
ferred to  Uie  high  functionary  they  represent. 
On  the  other,  the  admiral  of  the  Cinque  Ports, 
^vho  has  a  right  at  least  to  all  the  perquisites  of 
the  Admiraltv  within  his  jurisdiction,  claims 
it  in  virtue  or  his  office.     In  the  patents  exhi- 
^ted  of  the  Lords  Commissioners  of  the  Ad- 
miralty, no  mention  is  made  of  royal  fish.    The 
grant  is  of  all  "  duties,  rights,  and  privileges," 
to  which  the  Lord  High  Admirals  or  other  Ad- 
mirals were  entitled ;  but  on  reference  to  the 
Sttents  of  the  Earl  of  Pembroke,  who  was  Lord 
igh  Admiral  in  the  time  of  William  HL,  and 
of  Prince  George  of  Denmark,  who  held  the 


same  office  in  Queen  Anne's  reign,  they  contain 
the  following  words : — "  Royal  fish  j  mz.  stur- 
geons, grampuses,  whales,  porpoises,  dolphins, 
riggs,  and  graspes,  and  generally  whatsoever 
other  fish  having  in  themselves  great  and  im- 
mense size  or  fat."    So  with  respect  to  the 
Lord  Warden  :  the  Duke  of  Wellington's  pa« 
tent  grants  him  *'  all  the  commodities,  emolu< 
ments,  profits,  and  perquisites,  iu  as  ample  a 
manner  as  they  have  beeu  granted  to  his  pre- 
decessors."   And  this  is  the  general  tenour  of 
all  the  patents  I  have  had  an  opportunity  of 
inspecting;  the  first  of  which  in  point  of  date 
is,  that  granted  by  Charles  I.  to  the  Earl  of 
Suffolk  on  the  resignation  of  Villiers,  Duke  of 
Buckingham,  in   1628  :  he  was  to  have  the 
"  commodities,  emoluments,  profits,  and  pri- 
vileges thereunto  belonging,  in  ag  large  and 
ample  a  manner,  as  Henry, l£arl  of  Northamp- 
ton, Edward  Lord  Zoucfa^    or  the  Duke  of 
Buckingham,  or  any  other  before  them,  held 
and  enjoyed  the  same."    What  then  were  the 
privileges  and  emoluments  originally  conferred 
m  detail  on  the  admiral  of  the  Cinque  Ports  ? 
In  the  absence  of   positive  evidence,  surely 
there  is  every  presumption  that  they  were  at 
least  as  ample  as  those  conferred  on  the  Lord 
High  Adnural ;  if  so,  the  question  must  en- 
tirely hinge  on  the  priority  of  the  patent ;  for 
it  is  clear,  that  if  the  immunities  had  been  al- 
ready granted  to  one  admiral,  they  could  not  b^ 
parcelled  out  of  the  other ;  that  is,  if  they  were 
hrst  granted  to  the  Admiral  of  the  Cinque 
Ports,  the  Lord  High  Admiral's  patent  must  be 
held  not  to  include  these  perquisites,  when  ac- 
cruing within  the  limits  of  the  Cinque  Ports. 
We  know  that  at  an  early  part  of  our  history, 
there  were  several  admirals  of  England,  and 
that  each  exercised  jurisdiction  within  his  re- 
spective boundaries.    We  know  also  tliat  the 
admiral  of  the  Cinque  Ports  was  amongst  the 
most  ancient  of  these  admirals.    There  can  be 
no  doubt,  I  think,  but  that  patents  were  granted 
to  admirals  of  the  Cinque  Ports,  (which  purport- 
ed to  convey  to  them  the  right  of  whales  and 
other  royal  fish),  at  an  earlier  date  than  that  of 
either  of  the  patents  to  the  Lord  High  Admiral, 
which  have  been  produced  in  this  cause.    We 
have  the  remarkable  testimony  of  Leoline  Jen- 
kins to  this  fact,  who  in  a  charge  given  at  a 
session  of  the  Admiralty,  holden  within  the 
Cinque  Ports  in  1668,  after  stating  that  four 
centuries  back,  there  were  always  two  or  three 
admirals  in  England,  and  that  the  admiral  of 
the  Cinque  Ports  was  still  one,  if  not  the 
chiefest  of  them,    adds:    ''and   those  great 
fleets  which    these     parts    did    then  furnish 
on  all  occasions,  callea  and  reputed  by  way  of 
preeminence,  the    king's  navies  royal,  were 
still  cofnmanded  by  the  Lord  Warden  or  their 
admiral,  and  he  had  all  the  authorities,  rights, 
and  royalties  belonging  to  an  admiral  annexed 
to  his  office,  as  appears  by  the  commissions  of 
Beauchamp  and  Herle,  who  were  Wardens  and 
Admirals  of  those  ports  in  Edward  HPs  time." 
In  another  part  of  the  same  charge,  he  dis- 
tinctly refers  to  the  grant  of  the  prerogative  in 
question :     "  All    fines    and     amerciaments, 
imposed  by  this  Court,  are  the  admiral's ;  all 
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royal  fishes,  sncb  as  whales  and  sturgeons,  are 
his."  For  these  reasons,  and  on  these  authorities, 
the  rigfht  of  the  Lord  Warden  was  preferred, 
and  judgment  was  ^iven  accordingly. 


THE  LEGAL  REMINISCENT. 
No.V. 


To  the  Editor  of  the  Legal  Obeerver. 

Sir. 

}n  one  of  your  late  numbers  you  half  re- 
proach me  for  not  continuing  my  Reminis- 
cences, and  I  think  you  have  some  reason  to 
complain.  I  can  only  say  in  excuse,  that  I 
find  it  more  difficult  than  formerly  to  exert 
myself,  even  to  the  extent  of  "writing  an  or- 
dinary letter.  Besides,  my  own  contempo- 
:nuies  are  now  fast  disappearing,  and  I  have 
lew  persons  with  whom  to  compare  notes. 
If  I  go  into  the  Courts,  I  hardly  know  even 
tiie  Judges ;  and  almost  aU  the  gentlemen 
i^ith  slUl  gowns,  I  recollect  on  the  back 
benches,  holding  briefs  or  motion  papers, 
"  few  and  far  between.*'  Indeed,  it  is  siur- 
prising  what  changes  are  made  by  the  lapse 
of  twenty  years  in  our  profession. 

I  never  was  a  mere  lawyer:  I  always 
liked,  if  possible,  to  look  beyond  the  precise 
limits  of  my  own  profession,  and  to  mix  with 
persons  of  other  classes.  I  am  sony  to  say 
that,  in  general,  lawyers  are  far  too  fond  of 
"  the  shop."  If  you  meet  one  in  company,  he 
ifl  generally  either  quite  silent,  or  he  amuses 
the  company  by  some  circuit  anecdote  or 
flwt  jmti8  joke.  He  is  heard  by  his  own 
clients  wi^  so  much  submission,  that  he  is 
half  affironted  if  he  meets  wit^  attention  less 
j>rofound.  He  is  constantly  interlarding  his 
discourse  with  the  technicalities  of  his  own 
profession,  and  treats  all  matters  as  a  law- 
yer. He  takes  objections  like  that  of  Ho- 
garth's counseUor,  who  insists  that  a  man 
who  had  lost  his  arm  cannot  be  sworn,  be- 
cause he  cannot  take  the  book  in  his  hand. 

This  puts  me  in  mind  of  a  story  told  of  Sir 
James  Marriott,  the  Judge  of  the  Court  of 
Admiralty,  a  man  of  great  professional  learn- 
ing. In  1765,  in  Uie  debate  on  the  first 
American  war,  he  rose  at  the  end  of  the 
third  day's  debate,  and  said, "  Upon  a  ques- 
tion so  important,  I  cannot  conscientiously 
give  a  silent  vote,  particularly  as  the  matter 
appears  to  me  to  have  been  mistaken  during 
the  whole  argument.  The  question  discus- 
sed had  been  with  reference  to  the  propriety 
of  the  taxation  of  America,  as  she  was  not 
fepresented ;  whereas^  in  truth  and  in  fibot, 


America  was  represented :  for  upoii  cor  fint 
landing  in  America,  we  took  poeoe$tum  of 
that  continent  as  part  and  parcel  of  the  mtnor 
of  Ea$t  Greenwich,  in  the  county  of  Kent." 

Another  lawyer,  on  seeing  Macbeth  re- 
presented,  on  the  exclamation  of  the  witches 
that  they  were  doing  a  deed  without  a  name, 
called  out,  "  Then  it's  not  worth  a  futii- 
ing."  These  are  instances  of  a  lawyer's 
thmking  of  nothing  but  bus  profession.  They 
may  also  make  mistakes,  from  knowing  too 
little — As  an  instance  of  this,  I  may  tell  t 
story  which  I  have  heard  fixed  to  sevend 
barristers,  but  to  which  it  really  bebnge  is 
beyond  me  to  decide.  In  an  action  of  tres- 
pass, the  justification  set  up  was  an  entry 
on  the  locus  in  quo,  for  the  purpose  of  cut- 
ting down  wood  for  firebote.  The  witaesaes 
were  examined  for  the  defence,  and  the  op- 
posing counsel,  who  was  more  celebnted 
for  his  eloquence  than  his  law,  thus  con- 
ducted his  cross-examination: — "Yon  say 
you  went  on  the  land  for  the  purpose  of  cut- 
ting wood  ?"  "  Yes,  Sir."  "  What,  pray, 
was  the  size  of  the  wood  you  cut?"  '*  Small 
twigs  and  switches.  Sir."  "  What— twig* 
and  switches  ?  What  right  had  yon  to  cat 
them?"  *•  I  cut  them  for  botes.  Sir." 
"  Boats,  indeed  !  Why,  they  would'at  do 
for  walking  sticks!'* 

You  will  recollect  also  the  story  of  a  junior 
coutisel  having  to  move  for  a  commission  to 
examine  witnesses,  which  was  abbreviated 
as  usual  on  t^e  motion  paper,  "  To  move 
for  a  comm'on  to  examine  witnesses,"  moving 
accordingly  for  "  a  common  to  examine  wit- 
nesses :" — to  which  the  Chief  Jilstice  g;iaTe- 
ly  replied, "  Are  there  many  witnesses,  Sirf 
"  I  believe  there  are,  my  Lord,"  was  tkc 
reply.  "  Then,  perhaps,  yoa  had  better 
take  Salisbury  Plain !" 

I  am  afraid  I  am  indulging  in  an  old 
man's  privilege  of  telling  old  stories.  I 
shall,  however,  conclude  with  one  wliich, 
perhaps,  you  may  never  have  heard.  I  bste 
lately  heard  it  told  as  of  the  present  day. 
I  think,  however,  that  it  is  one  of  an  older 
date.  As  it  is  now  related,  it  is  as  follows: 
In  the  Court  of  Exchequer,  the  dock,  until 
lately,  has  been  fisicing  the  Judges.  Very 
recentiy,  however,  it  has  been  placed  on  die 
side  of  the  Court.  A  barrister,  on  coming 
into  the  Court,  enquired  of  another  the  rea- 
son of  the  change.  "  Oh,"  said  he,  "  I  be- 
lieve it  did  not  go  well  where  it  was,  and  so 
they  have  set  it  aside  for  irreptlarity." 

I  am.  Sir, 
Yours  very  truly* 

SufBZ* 
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ON  THK  CONSTRUCTtOV    OF    THB    STATUTES 
OF  LIMITATION    AND   NONCUkIM   ON   PINKS. 

The  dissertation  under  thie  title,  anie,  p.  220, 
reUlio^  prineipally  to  the  title  of  an  heir,  bang 
himself  under  a  disability,  and  claiming  under 
ft  person  also  disabled,  beiuf  a  different  point 
from  that  of  a  party  under  tue  disability  of  in- 
fency  at  the  time  of  the  accruer  of  his  right — 
a  second  disability,  that  of  absence,  accruing 
before  he  attained  majority,  which  was  the  one 
in  dispute  between  Mr.  Feame  and  Mr.  Ser- 
jeaat  Hill ;  it  is  proposed  briefly  to  ascertain, 
whether  the  statutes  begin  to  run  from  the 
cesser  of  the  first,  or  from  the  removal  of  the 
second  disability. 

Mr.  Fearne  contended,  that  "  although  an  in- 

fiuit  heir  be  beyond  sea  during  his  mfancy, 

without  haying  been  in  England  after  he  came 

of  age,  yet  that  was  no  excuse  of  his  nonclaim 

after  he  came  of  age,  he  being"  in  England  at 

the  time  qf  his  title  accruing  on  his  father* 8 

death,  because  the  savings  m  the  statute  are 

confined  to  disability  existing  at  the  time  of  the 

fight  or  ti$le  first  descendhtg  or  accruing," 

Mr.  Serjeant  1^1,  on  the  contrary,  maintuned, 

"  that  when  the  person  entitled  is  under  one 

kind  of  disability  at  the  time  the  title  accrued, 

and  before  that  disability  was  removed  the  party 

entitled  was  under  another  disability,  then  that 

the  ten  years  in  the  one  case,  and  the  five  years 

in  the  other,  would  not  begin  to  run  till  both 

digabilities  ttere  removed,"     It  appears  from 

the  8ubse<raent  case  of  Doe  v.  Jones,  4  T.  R. 

300,  that  jLord  Kenyan  concurred  with  Mr. 

Feame ;  his  Lordship  being  reported  to  have 

said,  that  "  when  the  disability  is  once  removed, 

the  time  begins  to  nm." 

It  is  presumed  to  be  the  understanding  of 
the  profession,  that  his  Lordship  alluded  to 
the  disabilitp  existing  at  the  time  of  the  right 
occruing :  it  is  so  stated  in  the  1st  Vol.  of  the 
Monthly  Record,  p.  145,  **  that  the  disabilities 
mentioned  in  the  statutes  must  exist  at  the 
time  when  the  right  first  accrued."    Dillon 
y.  Leman,  ante,  220,  is,  by  inference  at  least, 
an  authority  for  the  contrary  opinion  of  the 
learned  seijeant;  and  Cottereltv.  Dutton,  ibid,  is 
express — **  that  if  there  be  a  succession  qfdisa- 
bilities,  they  must  all  be  removed  before  the  re- 
spective statutes  begin  to  operate ;"  and  there- 
fore it  is  submxtte(C  that  upon  this  point  Doe 
y.  Jones  is  not  law.    It  is,  however,  frequently 
cited  as  an  authority,  admitting  of  no  exception, 
that  "  when  the  statute  begins  to  run,  it  is  not 
arrested  by  a  disability  subsequently  arising," 
It  is  somewhat  singular,  that  neither  mr. 
Serjeant  Hill  nor  Mr.  Feame  referred  to  the 
passage  in  the  Touchstone,  which  was  cited 
by    Mr.    Justice    Grose  in    Doe   v.    Jones. 
'*  There  is  a  passage,"    sud   his  Lordship, 
"  in  Shep.  Touch.  ^.   30,  which  is  decisive 
of  the  question.    It  is  there  said,  that  if  they 
be  in  England  at  the  time  of  levying  the 
fine,  and  after  go  beyond  the  seas,  and  suffer 


the  five  years  after  the  nroelamations  to  passp 
in  this  case  they  shall  have  no  .loiigtntime^ 
except  they  be  sent  in  the  King's  service  and  by 
his  command."  From  the  report  of  that  case 
it  appears,  that  each  of  the  three  learned 
judges  who  decided  it  took  a  different  view  of 
the  question  of  voluntary  and  involuntary  din- 
abilities:  Lord  Keayon  denouncing  it  alto« 
gether,  briefly  obserring,  that  *'  it  would  be 
mischievous  to  refine  and  to  make  nice  distinc- 
tions between  them :"  and  Mr.  Justice  jM^ 
hurst  said,  "  If  the  disability  be  once  removed, 
^e  time  must  continue  to  run,  notwithstandlhg 
any  subsequent  disability,  either  voluntary  or 
involuntary ;"  adding,  "  and  even  if  there  were 
any  distinction"  (language  which,  it  is  submit- 
ted, implies  a  doubt)  "  between  the  two  kinds 
of  disability,  the  oresent  is  against  the  piain^ 
tiff;"  whilst  Mr.  Justice  Grose,  it  is  observable^ 
clearly  admitted  the  exception,  as  to  those 
persons  **who  were  sent  beyond  sea  in  the 
King's  service  and  by  his  command,"  It  is 
therefore  proposed,  shortly  to  enquire  upon 
what  authority  the  exception  is  founded. 

In  the  first  place,  it  is  cleat-  that  it  furnished 
no  point  in  Doe  v.  Jones ;  and  therefore,  so 
far  as  that  case  goes,  it  is  presumed  that  the 
observation  of  L^rd  Kenyon,  without  any  re- 
ference to  authority,  must  be  considered  as 
mere  dictum  i  whilst  that  of  Mr.  Justice  Grose, 
although  not  of  positive  authority  upon  the 
point  (it  not  calling  for  judicial  decision),  yet, 
supported  as  it  is  by  the  Touchstone,  is  entitled 
to  much  greater  consideration ;  especially 
when  It  is  considered  that  my  Lord  Kenyon*s 
authority  upon  the  first  P<>int  appears  to  have 
been  since  overruled.  The  authorities  npoli 
the  point  are  not  only  not  express,  but  are  ap*- 
parently  very  limited.  It  appears,  however, 
from  Bythewood's  ed.  of  Noy's  Maxims,  p.  14, 
that  West's  Symb.  Part  2,  6d  a,  and  Shep. 
Couns.  58  &  77«  (to  which  I  can  only  refer,) 
are  authorities  in  support  of  the  exception } 
and  the  2d  Resolution,  in  8  Rep.  10 1,  was, 
that  "  although  William  Coprey  was  out  of 
the  realm  at  the  time  of  the  death  of  his  father, 
although  that  he  was  not  in  the  King's  service, 
he  was  not  barred ;"  from  which  it  would  ap- 
pear, that  the  being  in  the  King's  serrice  was 
then  considered  to  make  a  difference  in  the 
case.  This  view  of  the  question  seemed  dis- 
satisfactory to  Mr.  Preston,  who  observes,  in 
his  emendation  upon  the  passage  in  the  Touch- 
stone, *'  It  does  not  appear  that  such  command 
and  absence  would  suspend  the  bar,  since  th6 
statute  has  not  introduced  any  saring  for  per- 
sons thus  circumstanced."  This  is  admitted ; 
but  as  the  exception  is  founded  upon  an  exercise 
of  the  prerogative  inherent  in  the  Crown  at  the 
common  law,  and  which,  besides  being  unaf- 
fected by  any  of  these  statutes,  actually  agreejl 
with  the  maxims,  "  Nihil  potest  Rex  qUuii 
quod  de  jure  potest,"  and  **  Actus  legis  nulH 
facit  injnriam,"  it  is  submitted;  that  the  ^j^cep- 
tion  in  the  Touchstone  is  good  law ;  and  that 
although  Doe  v.  Jones  is  cited  as  an  authority, 
that  *'  when  the  time  upon  these  statutes  be- 
c^  to  run,  it  is  not  arrested  by  a  subsequent 
disability,"  this  exception  must  be  allowed  to 
that  othenrise  general  rule.  C.  S. 
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SELECTIONS 
CORRESPONDENCE. 

No.  XX. 


MBTROPOLITAN  LOCAL  COURTS. 

It  doet  not  appear  to  be  f^enerally  known, 
that  there  exist  in  the  citv  of  London  two 
courts,  odled  the  SherifPs  CJourts,  wherein  are 
tried  actions  of  debt,  case,  trespass,  covenant, 
and  othor  personal  actions,  attaclunents,  and 
sequestrations. 

by  the  custom  of  London,  if  ^.  is  indebted 
to  B.,  and  C.  is  indebted  to  j4.,  B.  upon  en- 
tering a  plaint  against  A.,  may  attach  the  debt 
due  mm  (7.  to  A.  This  custom  also  extends 
to  goods,  which  a  creditor  can  attach,  either  in 
his  own  hands,  or  in  the  custody  of  a  third 
person.  By  these  means  debts  are  frequently 
recovered  which  would  otherwise  be  lost. 

llie  SheriflPs  Courts  have  just  been  thrown 
open,  by  tiie  common  council,  to  aU  solicitors 
wno  are  freemen  of  the  city,  and  who  shall 
obtain  the  consent  of  the  Court  of  Aldermen. 
We  are  ii^ormed,  that  ten  attorneys  of  the 
superior  courts  were  sworn  into  office  in  these 
courts  on  the  29th  of  January. 

Those  who  are  unfortunate  enough  to  have 
debts  due  to  them,  will  no  doubt  avail  them' 
selves  of  the  advantages  of  these  courts,  now 
that  Uie  number  of  attorneys  practising  there 
is  increased.  Here  debts  of  any  amoupt  may 
be  recovered,  and  a  cause  can  be  tried  for 
about  TLy  including  all  expenses :  if  the  debtor 
should  not  defend  the  action,  the  costs  will 
only  amount  to  about  ^.  When  the  debts  are 
small,  the  benefit  of  the  SherifiPs  Courts  will 
>e  principally  felt.  An  action,  when  defended, 
can  be  tried  here  in  three  weeks ;  and  if  no 
defence  is  made,  execution  can  be  obtained  in 
a  week.  N. 


THB   PROVISIONAL  ASSIGNEE   OF  INSOLVENT 

DEBTORS. 

To  the  Editor  of  the  Legal  Obierver. 
Sir, 
The  Lord  Chancellor  having  decided,  that  the 
orders  made  by  the  Vice-Chancellor,  substi- 
tuting the  name  of  Mr.  Sturgis,  the  present 
Provisional  Assignee  of  the  Insolvent  Debtors' 
Court,  in  all  the  future  proceedings  in  causes 
in  which  Mr.  Dance  had  been  made  a  defend- 
•nt  in  that  character,  are  insufficient*,  I  shall 
feel  obliged  if  you,  or  any  of  your  readers,  can 
inform  me  whether  the  Chancellor  has  ex- 
pressed any  intention  of  passing  a  short  act  of 
parliament  to  render  such  orders  operative, 
and  prevent  the  delay  and  expense  which  the 
filing  of  supplemental  bills  will  occasion  in 
this  case,  ana  on  any  future  death  or  removal 
of  the  provisional  assignee.  Such  an  act,  to 
operate  prospectively  as  well  as  retrospectively, 
nad  to  protect  tl^e  suitors  of  the  Court  from 
vnneoessaiy  costs  on  the  death  or  removal  of 
a  provisional  assignee,  is  certainly  most  desira- 
ble. C.  M. 

«  See  anU^  285. 


STATE  OF  THB  CHANCERY 
RECORDS. 

We  fear  that  the  weighty  matters  at  present 
before  Parliament  will  prevent  a  due  degree 
of  attention  being  paid  to  several  imp(xt- 
ant  particulars  rekting  to  the  Law.  Among 
these  is  the  proposal  for  a  General  Recoid 
Ofilce,  and,  connected  with  it,  a  Judges' 
Hall  and  Chambers.  As  one  of  the  means 
for  proving  the  necessity  of  a  Record  Ofiice, 
we  shall  subjoin  a  statement  of  the  condi- 
tion of  the  Chancery  Records,  extracted 
from  Mr.  Cooper's  Book.  Hie  Six  Clerks, 
in  the  year  1 732,  gave  an  account  of  the 
records  in  their  custody,  observing — 

*'  That  those  records,  while  the  causes  sre 
in  agitation,  remain  in  their  respective  studies 
in  their  office,  or  in  the  seats  of  their  sworn 
under-clerks,  that  a  ready  recourse  may  be  had 
to  them,  as  occasion  requires ;  but  when  the 
causes  are  determined,  the  records  are  from 
time  to  time  carried  up  into  the  record  rooms 
over  the  office,  where  they  are  made  up  into 
bundles,  digested  alphabetically,  and  accord- 
ing to  the  several  years  of  the  commencemeot 
of  the  suits,  and  tiiere  deposited  in  proper 
stands  to  receive  them;  for  which  purpose 
each  of  the  Six  Clerks  hath  a  particular  Record 
Keeper,  who  makes  alphabetical  lists  and  ca- 
lendars from  time  to  time  of  all  such  records 
as  are  brought  up,  and  which  are  entered  into 
certain  books  kept  in  the  sud  Record  Rooms 
for  that  purpose,  for  the  more  easy  search  and 
finding  of  any  record  that  may  be  wanted : 

"  lliat  when  the  quantity  of  records  hath 
become  very  great,  the  more  ancient  of  them 
have  been  usually  transmitted  to  the  Tower  of 
London,  by  virtue  of  warrants  from  the  Master 
of  the  Rolls  for  the  time  being,  directed  to  the 
Six  Clerks  for  that  purpose,  and  received  by 
the  Clerk  of  his  M igesty's  Records  of  the  Court 
of  Chancery  within  the  Tower  of  London,  and 
deposited  in  the  Record  Office  there : 

*'  That  the  last  transmission  of  records  from 
the  Six  Clerks'  Office  to  the  Tower  of  London 
was  in  October  1671,  and  consisted  of  all  such 
as  were  then  in  their  custody  to  the  year  1649, 
lCar.2. 

"  That  in  August,  1712,  the  records  b  the 
Six  Clerks'  custody  having  become  very  nu- 
merous, and  there  being  very  littie  space  left 
in  their  Record  Rooms  for  the  reception  of 
those  which  daily  came  in,  the  Six  Clerks  ob- 
tained a  warrant  from  the  Mastv  of  the  Rolls 
for  transmitting'  to  the  Tower  all  the  records 
in  their  custody,  to  the  first  year  of  the  reign 
of  the  late  King  James ;  but  upon  their  ar- 
ouainting  the  Record  Keeper  of  the  Tower 
tnerewith.  he  informed  them,  there  was  not 
room  sufficient  to  receive  the  Records  in  the 
places  already  allotted  at  the  Tower  for  that 
purpose." 

Various  applications  were  made  to  the 
then  Lord  Chancellor,  the  Lonis  of  the  Trea- 
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0Qiy,«ad  the  Board  of  Ordnance,  to  obtain 
one  or  more  of  the  Towers ;  bat  after  many 
references  and  enquiries,  with  consequent 
reports  thereon,  and  addresses  to  the  Crown, 
Qo  effectual  progress  was  made. 

In  the  year  1800,  the  subject  was  again 
resumed;  and  the  following  is  an  extract 
from  the  return  made  to  a  Select  Commit- 
tee:— 


"  That  in  the  return  made  by  the  Six  Clerks 
in  the  year  173 1 ,  they  laid  before  the  Com- 
mittee the  then  state  of  the  records  under  their 
care,  and  the  endeavours  they  had  long  in- 
effectually used  for  the  purpose  of  removing 
to  the  Tower  of  London  the  great  accumulation 
of  records  in  their  office,  which  for  want  of 
room  had  been  crowded  into  improper  places, 
and  h^  very  much  exposed  to  danger;  but 
nothing  having  been  done  in  consequence  of 
such  representation,  the  Six  Clerks,  in  the 
year  1 736,  made  their  final  application  to  Che 
Lord  Chancellor  Tidbot,  who  was  pleased  to 
second  their  humble  application  to  his  late 
Majesty,  Kin^  George  Ii.,  for  his  royal  war* 
rant  (which  his  Majesty  was  thereupon  graci- 
ously pleased  to  grant)  to  the  officers  of  the 
Board  of  Ordnance,  thereby  commandingthem 
to  provide  a  proper  repository  at  the  Tower 
for  placing  the  said  records,  which  was  ac- 
coraiogly  doncj  and  the  same  hanng  been 
afterwards  fitted  up  under  the  direction  of  his 
Majesty's  Board  of  Works,  for  the  reception 
of  the  said  records,  the  Six  Clerks  diligently 
applied  themselves  to  the  removal  of  all  records 
under  their  care,  from  the  be|pnning  of  the 
reifirn  of  King  Charles  II.  up  to  the  year  1714 ; 
and  it  appears  to  have  taken  up  near  six  years 
to  sort,  clean,  and  bundle  up  those  records, 
and  to  make  a  fair  calendar  thereof,  in  order 
to  he  transmitted  therewith  to  the  Tower,  and 
to  make  a  similar  arrangement  and  calendars 
of  the  records  which  were  to  remain  under 
their  care ;  all  which  was  done,  as  appears  by 
the  several  bUls  of  charges,  at  an  expense  to 
the  Six  Clerks  of  upwards  of  1000/.^  for  which 
they  never  obtained  any  recompense  whatso- 
ever; and  the  Six  Clerks  having  procured  a 
warrant,  dated  16th  October,  1738,  from  his 
Honor  the  then  Master  of  the  Rolls,  for  the 
transmission  of  the  said  records  to  the  Tower, 
all  the  records  under  their  care,  from  the  be- 
ginning of  the  reign  of  King  Charles  II.  before 
and  unto  the  first  day  of  Michaelmas  Term, 
1714,  were  thereupon  delivered  to  David  Pol- 
hill,  Esq.,  aerk  of  his  Muesty's  Records  of 
the  Court  of  Chancery  witnin  the  Tower  of 
London,  or  to  his  deputy  there. 

'*  Upon  the  removal  of  the  Six  Clerks,  in  the 
year  1/78,  to  their  new  office*  notwithstanding 
an  order  had  been  made  by  Us  Honor  the  then 
Master  of  the  Rolls,  upon  the  application  <^ 
the  Six  Clerks,  previously  to  die  aforesaid 
transmisuon  of  records  to  the  Tower,  that  the 
Sworn  Clerks  and  Writing  Clerks  should  de- 
liver to  tlie  Six  Clerks  all  the  records  which 
were  upon  their  seats,  and  had  not  been  before 
brought  into  the  Record  Room  ;  and  that  the 


same  be  sorted  and  bundled  by  them,  and  de- 
livered to  the  Six  Clerks,  with  codmlote  calen- 
dars or  lists  thereof;  it  appearea  that  such 
order  had  been  very  imperfectly  obeyed,  and 
that  a  great  number  of  records  of  several  years 
prior  to  the  year  1714,  had  been  discoyered  to 
be  detained  upon  the  seats  of  divers  of  the 
Sworn  Clerks  and  Writing  Clerks  (commonly 
called  the  Sixty  Clerks) ;  in  consequence  where- 
of, the  Six  Clerks  caused  all  the  last-mentioned 
records  to  be  sorted,  cleaned,  and  bundled  up, 
making  in  all  fifty- one  bundles,  and  correct 
calenwB  made  thereof  by  their  own  immediate 
clerk  or  agent,  under  their  inspection;  and 
having  obtained  a  warrant  from  his  Honor  the 
then  Master  of  the  Rolls,  bearing  date  the  30th 
day  of  July,  1779»  for  the  transmission  of  rhe 
sud  fifty-one  bundles  to  the  Tower,  the  same 
were  accordingW  delivered,  with  the  calendars 
so  made  thereof  as  aforesaid,  to  Thomas  Astle, 
Esq.,  Clerk  of  his  Majesty's  Records  of  the 
Court  of  Chancery  in  the  Tower  of  London, 
upon  his  receipt,  bearing  date  the  23d  day  of 
October,  1779." 

The  great  inconvenience  of  the  present 
place  of  deposit,  is  too  obyious  to  need 
remark.  It  is  grieyoualy  felt,  not  only  by 
the  Members  of  the  Profession,  but  by  eyery 
one  who  can  haye  occasion  to  search  these 
repositories.  A  Building  for  these,  and  the 
other  records  of  the  kingdom,  cannot  long 
be  delayed ;  and  we  have  only  now  to  add, 
that  we  trust  the  opportunity  of  combining 
a  Judg^'  Hall  and  Chambers  with  a  Public 
Record  Office  (on  which  we  have  frequently 
observed),  will  not  be  neglected. 


SUPERIOR  COURTS. 


Court  of  Cf^ancrri;. 

EVIOENCE. — PRIVILBOED   COMMUNICATION. 

The  rule  as  to  prhileged  communications  is 
not  confined  to  pro/essiomd  communications 
with  a  counsel  or  attftrnep  in  relation  to  a' 
cause  pending f  or  about  to  be  commenced^ 
but  the  protection  is  extended  to  all  profes^ 
sional  consultations  or  confidential  commu- 
nications, which  would  not  be  made,  and  of 
.  which  the  witness  could  not  have  any  know- 
ledge othertoise  than  by  being  entrusted 

PROFESSIONALLY. 

Sir  Edward  Sugden  moved  for  an  order  to 
reverse  a  decision  of  the  Vice  Chancellor,  and 
to  compel  the  defendant  to  produce,  for  the  • 
inspection  of  the  pluntiff,  several  accounts,* 
books,  and  papers  which  related  to  transac* 
tions  between  tne  defendant  and  a  Mr.  Dart^ 
nell,  and  which  were  material  to  the  plaintiff's . 
case.  The  facts  were  these: — ^Mr.  Dartnell 
was  empowered,  as  trustee  under  a  will,  to 
borrow,  to  the  amount  of  6000/.  of  the  trust- 
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moTieft  upon  gmxkg  uciuttythat  he  was  of 
suflEkrient  substance  to  repay  it.  Upon  the  re- 
presentation of  Mr.  Qaakell,  the  defendant  in 
this  suit,  then  acting  as  Mr.  Dartnell's  solici- 
tor, the  siun  of  1680/.  was  lent  to  him  out  of 
the  money  in  Court.  It  being  afterwards 
found  that  Mr.  Dartnell  was  insolvent,  a  de- 
mand was  made  on  him  for  re-payment  of  the 
1680/.,  and  a  suit  was  commenced.  Mr.  Gas- 
kell  was  responsible  for  this  money,  advanced 
to  his  client  upon  his  representations ;  and  he, 
knowing  that,  advanced  so  much  to  Mr.  Dart- 
nell to  pay  it  in,  taking  bonds  of  the  plaintiffs 
in  this  suit  to  secure  to  himself  the  sum  thus 
paid  by  him.  In  the  course  of  these  transac- 
tions several  communications  passed  between 
the  defendant  and  Mr.  DartneU,  and  Messrs. 
Adlington  and  Co.,  the  town  agents.  These 
were  the  communications  now  called  for 
by  the  plaintiffs,  as  material  evidence  in  the 
suit  instituted  by  them  against  Mr.  Gaskell, 
who  refused  the  production  of  them,  on  the 
ground  that  they  were  confidential  communi- 
cations between  client  and  attorney,  and  there- 
fore privileged.  But  these  communications, 
not  being  made  in  this  suit,  or  in  contempla- 
tion of  this  suit,  but  in  a  former  suit,  with 
which  these  plaintiffs  had  no  concern,  were  not 
Mrithin  the  rule  of  privileged  communications. 
That  rule  was  the  same  at  common  law  as  in 
equity,  and  was  restricted  by  Lord  Tenierden 
to  those  communications  which  relate  to  a 
cause  or  suit  existing  at  the  time  of  the  com- 
munication, or  then  about  to  be  commenced ; 
JFtUiami  v.  Mundie,  1  Ryan  &  M.  Ni.  Pri. 
Gases,  34.  The  rule  was  also  so  laid  down  by 
the  House  of  Lords*  in  Ruddiffe  v.  Furnman, 
2  Bro.  P.  Cases;  by  Lord  Lpndhurst,  in  this 
Court,  in  the  cases  of  Hughes  v.  Bidduiph,  and 
Vent  V.  Pttcey^  4  Russ.  1§0  and  193 ;  and  was 
followed  in  the  late  case  of  Buiton  v.  The  Car- 
porotion  of  Liverpool^. 

Mr.  Koe  was  on  the  same  side. 

Mr.  Pepjfi  opposed  the  motion. — Defendant 
was  an  attorney  for  Mr.  Dartnell,  and  these 
papers  were  confidential  communications  made 
to  him  as  such  attorney.  The  general  rule 
was,  that  confidential  communications  between 
attorney  and  client  are  not  to  be  revealed  at 
any  time,  not  even  in  an  action  between  third 
persons,  as  in  the  present  case,  nor  after  the 
proceeding  to  which  they  referred  is  at  an  end, 
nor  even  after  the  dismissal  of  the  attorney ; 
r  Phill.  E vi.  131.  "  This  is  the  privilege  of  the 
client,  and  not  of  the  attorney,  and  it  never 
ceases ;  the  mouth  of  such  a  person  is  shut 
for  ever."  This  was  the  language  of  Mr.  Jus- 
tice Butter^  fai  the  case  of  fFiUon  v.  Rattell,  4 
T.  Rejp.  759.  If  this  Court  were  to  reverse 
the  Vice-Chancellor's,  decision,  by  ordering 
the  production  of  these  papers,  no  sfttomey 
could  ever  after  resist  the  production  of  any 
communication^  howev^  professional  and  con- 
fidential. Besides,  a  graat  injustice  would 
arise  from  such  an  order  in  this  case,  as  the 
dient  was  not  a  party  mi  the  record,  the  ques- 
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tlon  being  rdsed  in  his  absence,  in  a  tvil 
against  the  attorney.  These  communicatHMs 
were  in  professional  confidence,  and  were 
therefore  protected  within  the  old  rule  of  Uw 
laid  down  and  recognized  in  ff'iUon  v.  Raiteli, 
Dtt  Barre  v.  Level ie,  Peake's  N.  P.  77 ;  and 
latelv  in  Clark  v  Clark,  2  Moody  &  M.  3;  in 
whicn  Lord  Tenierden  Sfud,  tliat  the  rule,  as 
stated  to  have  been  laid  down  by  him  in  ¥^/- 
Itatns  V.  Mundie,  was  narrower  than  he  was 
likely  to  have  laid  it  down. 

Sir  Edward  Sugden,  in  reply  — TTie  rule  was 
confined  to  the  protection  of  communications 
in  relation  to  a  suit  already  commenced,  or  to 
be  commenced.  There  was  no  confidential  pro- 
fessional communications  in  this  suit — ^wbich 
had  nothing  to  do  with  the  former  suit,  in  which 
Dartnell  was  d^endant — it  is  upon  the  frau- 
dulent  transactions  between  this  defendant  and 
Dartnell  in  that  suit,  that  the  equity  of  the 
pluntiffs  in  the  present  suit  arises. 

The  Lwrd  Chancellor  having  observed  that 
it  was  difficult  to  reconcile  the  decisions  at 
common  law,  said  he  would  take  time  to  con- 
sider the  question. 

His  Lordshipgave  his  judgment  on  the  hut 
day  of  term.  "  Tnis  was  an  appeal  motion  from 
an  order  of  the  Vlce-Chancellor,  refusing  an 
application  for  the  inspection  of  several  books, 
accounts,  papers,  &c.  except  such  as  were 
named  in  a  schedule  annexed  to  the  defen- 
dant's answer,  which  the  defendant  was  wil- 
ling to  produce.  I  agree  with  his  Honor  in 
that  decision ;  but  still  it  is  neccKsary  for  us 
to  consider  more  fully  the  question  that  has 
come  before  us.  It  has  been  decided  in  this 
Court,  in  Hvgkei  v.  Biddalph^  hj  Lord  Lyni- 
hursi,  and,  since  that,  in  the  case  of  Bolton  r. 
JJie  Corporation  of  Lwerpool^,  that  parties 
were  not  bound  to  disclose  all  the  papers  and 
communications  that  are  made  in  reference  to 
an  action  or  suit  already  instituted,  or  in  the 
course  of  being  instituted,  and  vrith  a  view 
thereto,  but  that  that  was  the  privilege  of  Uie 
suitor,  and  not  of  the  solicitor.  Here  the  com- 
munication is  between  an  attorney  and  client, 
and  the  obiect  of  the  motion  was,  to  force  on 
the  party  the  production  of  papers  lud  by  him 
or  his  town  agents  before  counsel.  I  find  no 
authority  to  sanction  the  violation  erf  profes- 
sional confidence  in  persons  in  a  professional 
capacity,  and  vrith  which  confidence,  but  for 
the  employment  in  their  professional  cMotv, 
they  woula  never  have  been  entrusted,  if  they 
receive  a  communication  tonching  a  cause 
from  their  client,  in  a  professional  capacity,  or 
if  they  themselves  commit  to  paner  what  they 
knreiv  onl?  on  relation  of  the  client,  they  are 
not  bound  to  produce  that,  either  as  parties  or 
as  witnesses.  If  this  nde  were  confined  to 
cases  already  commenced,  it  would  exclude 
most  professional  communieatiens.  If  the 
rule,  not  confined  to  suhs  cominenced,  were 
also  extended  to  suits  m  eanteniphtion,  the 
protection  would  still  be  insufficient,  for  a  par* 
ty  often  consuHi  without  contemplatittg  a  suit. 


ri**i 


^  3  L.  0.  109. 


SmpmoT  Comrts  .*  Lord  CkanceUor. 


a03 


"It  woidd  be   most   injurious  in  its  conse- 
quences/' said  a  common  law  Jud^^e,  in  one 
of  the  cases  to  vdiich  I  shall  refer,  *^  if  an  at- 
torne?  were  obliged  to  disclose  whathe  was  con- 
sulted about  in  his  profesaonal  capacity."  This 
IS  out  of  regard  to  the  interests  of  justice,  and 
for  the  better  administration  of  justice,  which 
cannot  be  carried  on  without  professional  men. 
If  this  privilege  did  not  exist,  every  one  would 
be  thrown  upon  his  own  resources,  and  would 
not  be  desirous  to  consult  a  professional  man, 
and  lay  before  him  the  state  of  his  affairs. 
Cases  may  arise  which  may  appear  to   be 
exceptionii  from  those  terms.    Thus  a  witness 
may  be  called,  and  knowing  the  case  only  as 
an  attorney  or  as  counsel,  if  he  has  not  obtain- 
ed his  knowledge  bybeing  employed  in  it*  he 
IS  not  protected.    The  exceptions  are,  when 
the  communications  are  made  before  employ- 
ment or  after  employment;  or  where  the  person 
turned  out  not  to  be  an  attorney ;  or  no  facts 
were  communicated  but  such  as  became  known, 
or  could  be  known,  without  professionid  em- 
plojrment ;  or  the  attorney  was  only  a  witness, 
leaving  off  the  character  of  the  attorney,  and 
assuming  another.    But  in  no  case  can  an 
attorney  be  compelled  to  disclose  what  know- 
ledge he  got  in  the  capacity  of  attorney.    I 
idull  now  advert  to  the  series  of  cases  sup- 
porting those  propositions.     The  first  is  an 
anonymous  -case,  in  Skinner,  404,  before  Lord 
HoUy  at  nisi  prius.     There  an  attorney  was 
called  to  prove  a  corrupt  agreement,  and  he 
was  excused,  though  he  was  not  a  counsel ; 
for  the  ground  of  objection  to  his  claim  of 
privilege  was,  that  he  was  not  a  counsel ;  and 
Lord  H^li  said  that  did  not  make  any  differ- 
ence, and  cited  a  case  in  which  the  same  law 
was,  as  to  a  scrivener  as  well  as  an  attorney. 
There  are  two  cases  in  the  fifth  voIubm  of  Es- 
pinasse*s  N.  P.  Cases.    In  one  of  them,  H»^ 
ton  V.  Kemp,  p.  52,  Lord  Eiiendorougk  would 
not  allow  an  attorney  to  be  examined,  as  to 
matter  communicated  to  him  while  acting  as 
attorney  for  the  party.    In  the  case  of  Brard 
V.  Ackermnn,  in  the  same  volume,  Lord  Ellen- 
beroturh  would  not  allow  an  attorney  to  be 
exammed,  as  to  a  bill  entrusted  to  him  by  his 
client.    These  were  all  nisi  priua  cases,  to  be 
sure ;  but  now  let  us  see  the  case  of  Cromaek 
V.  HeathcoU,  2  Bro.   &  Bing.  4,  the    only 
decision  in  banc,  on  this  view  of  the  ques- 
tion.   There  it  was  held,  that  it  made  no 
difference  that  there  was  no  suit  pending,  as 
the  conmtUing  profeuionuUy  was  the  ground 
of  the  privilege ;   and  Mr.  Justice  Rwhard- 
son  added,  tb^  he  never  heard  of  the  rule 
being  confined  to  an  attorney  employed  in 
a  cause.    We  come  now  to  examine  cases,  in 
which  the  protection  was  refused  i  and  they 
will  be  found  to  be  exceptions  to  the  rule. 
In  Cuis  V.  Pickering',  1  Ventns,  the   Court 
thought  a  solicitor  might  be  examined  con- 
cerning the  rasure  of  a  clause  in  a  will,  sup- 
posed to  be  done  by  the  defendant,  to  whom 
witness  was  solicitor ;  because  it  appeared  that 
the  matter,  of  which  discovery  was  sought,  was 
made  to  him  before  he  was  retained  ;  other- 
wise, if  he  had  been  retained  as  his  soJicitor 


before.    In  Lord  Shof  and  SeU^e  ease,  10  Mod. 
an  attorney  was  called  to  prove  the  time  of 
executing  a  deed,  and  was  objected  to,  on  the 
ground  &at  the  disclosure  would  be  betraying 
his  client's  secrets ;  the  Court,  recognizing  the 
]>rinciple  notwithstanding,  overrulea  the  objec- 
tion, observing,  that  a  thing  of  such  a  nature 
as  the  time  of  executing  a  deed,  could  not  be 
called  the  secret  of  a  client ;  that  the  witness 
might  come  to  the  knowledge  of  it,  without 
his  client's  acquainting  him.     In  Studdy  v. 
Sanders,  2  Dowl.  &  Ry.,  which  was  the  case  of 
an  objection  to  the  testimony  of  the  clerk  of 
the  attorney  of  one  of  the  parties,  the  Court 
sud,  that  the  testimony  of  the  fact,  namely, 
who  were  parties  to  a  particular  Chancery  suit, 
was  not  in  the  nature  of  a  confidential  com- 
munication between  attorney  and  client,   as 
being  a  fact  easily  cognizable  to  many  other 
persons.     Contraiy  to  this,  however,  is  the 
case  of  The  King  y.  fFatMneon,  Strange*  1 122, 
where,  in  a  prosecution  for  penury  on  an  an* 
swer  in  Chancery,  the  defendant's  solicitor 
was  privileged  from  being  sworn  to  the  identity 
of  the  defendant,  although  it  was  a  fiu;t  witiiin 
his  own  knowledge,  and  not  a  secret  committed 
to  him  by  his  client.    This  last  case,  there* 
fore,  I  ta&e  not  to  be  law :  and  Lord  MenefieU 
said,  in  the  case  oiDoey,  Andrews,  Cowp.  846, 
that  he  knew  an  attorney  obliged  to  prove  his 
client's  having  sworn  an  answer,  upon  which 
he  was  indicted  for  perjury.    An  attorney  has 
no  privilege  to  refuse  to  give  evidence  of  col- 
lateral facts;  and  whoever  becomes  attesting 
witness  to  an  instrument,  is  obliged  to  give 
evidence  of  the  execution :  by  his  attestation 
he  pledges  himself  to  it ;  he  becomes  a  pub- 
lic man,  as  Lord  EUendorough  said,  in  one  of 
the  cases  referred  to.    The  privilege  was  re* 
fused  in  Cobden  v.  Kendriek,  4  T.  Rep.,  and 
Duffin  V.  Smith,  Peake's  N.  P.  Cases ;  because 
the  matter  of  which  discovery  was  asked  in 
these  cases,  was  not  a  professional  communi- 
cation made  to  the  attorney  as  attorney,  in  the 
way  of  instruction  for  the  purpose  of  an  action 
or  a  defence.    In  fFilson  v.  Rastall,  it  was 
ruled,  that  an  attorney  was  bound  to  give  up 
letters,  because  thejr  were  not  given  to  him  in 
a  professional  capacity.    These  cases  are  per- 
fectly consistent  with  the  rule,  and  so  are  all 
the  authorities  down  to  the  vear  1819,  when 
Lord  Tenterden  decided  that  the  privilege  was 
restricted  to  communications  with  an  attorney 
in  a  cause  commenced,  or  about  to  be  com- 
menced, in  the  case  of  fTadsworth  v.  Hamshnw, 
which  is  given  in  a  note,  2  Bro.  &  Bing.,  and 
is  no  where  else  reported.    Lord  Tenderden 
is  there  said  to  have  cited  a  case  from  the  mid* 
lard  circuit,  to  which  he  often  referred,  and 
said  in  Clark  v.  Clarh,  2  Moody  &  M.,  that  he 
had  been  more  inclined  than  other  Judges  to 
restrict  the  privilege ;  and  that  in  consequence 
of  a  cause  to  which  his  attention  was  called 
before  he  was  at  the  bar,  and  which  was  an 
action  of  bribery,  tried  on  the  midland  circuit. 
Lord  Tenderden  also  thought  the  rule,  as  said 
to  be  laid  down  by  him,  in  JFiiliams  v.  Mundie, 
was  narrower  than  he  proposed  it,  and  he  allowed 
the  privilege  in  Clurny.CUark  Thatwasa  com- 
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municatioQ  mnde  to  an  attorney  in  hu  profes- 
Bional  character,  with  respect  to  a  matter  then 
in  dispute  and  controversy,  although  no  cause 
was  in  existence  with  respect  to  it ;  and  such  a 
communication  is  privileged.   "  Lord  f^'^n/tird, 
in  the  case  oi  Broufix.  Pitt,  1  Moo.  &  M.,  adopts 
the  doctrine  ascribed  to  Lord  Tenterden  in 
ffillmins  V.  Mundte^  but  made  no  decision  ; 
but  his  Lordship  said,  that  although  by  law 
(communications  to  physicians  and  clergy  are 
not  protected,  yet    he  would  never  allow  a 
clergyman  to  be  examined  before  him  as  to 
communications  made  to  him  in  time  of  sick- 
ness.   When  so   eminent  a  Judge  as  Lord 
Tenterden  is  said  in  a  case  narrowing  the  pro- 
tection, to  have  given  considerable  attention  to 
the  subject,  it  was  worth  inquiring  whether  the 
proposition  in   fVordivewik  v.  H(in$haw   and 
H^iUamM  v^Mundie  were  given  by  himself,  or  by 
the  reporters  ;  and  it  was  with  that  view  that  I 
have  stated  at  some  length  his  Lordship's  ob- 
servations in  dark  v.  CitfrJIt,  the  last  case  de- 
<;ided  by  him  on  this  subject.    Jf  the  same 
doctrines  were  followed,  the  case  of  Brentreii 
V.  Lucof  would  be  put  an  end  to  at  once. 
That  case  closes  the  examination  which  I  pro- 
posed to  make  of  those  which  come  within  the 
doctrine  of  what  I  call  apparent  exceptions.    It 
is  reported  in  2  Bamw.  &  C.  7^5.  Scott,  an 
attorney,  being  consulted  by  Noakes,  as   to 
whether  it  was  safe  for  him  to  go  to  a  meeting 
of  his  creditors,  advised  him  to  remun  in  his 
office.    Lord  Tenterden^  in  his  decision  upon 
the  question  whether  Scott  could  be  examined 
as  to  that  in  an  action  by  the  assignees  of 
Noakes,  was  of  opinion  that  it  was  not  a  pro- 
fessional communication.     That  decision   is 
altogether  somewhat  refined.    'Vhe  great  im- 
portance of  this  question>  both  at  law  and  in 
equity,  made  me  go  at  length  into  it ;  the  rule 
is  the  same  in  both.    The  cases  are  not  de- 
parted from  in  my  decision :  I  affirm  the  order 
of  the  Vice-Chancellor ;  or,  the  proper  way  is 
to  make  no  order  at  all,  but  dismiss  the  motion. 
Greenhouf(h  v.  GaskeU,  Westminster,  January, 
January  31, 1833.— L.  C. 


Note. — No  reference  was  made  in  the  argu- 
ment or  judgment  to  several  cases,  which  are 
most  pertinent  to  the  point  in  the  above  mo- 
tion ;  as  Thomas  v.  Heme,  2  Esp.  695,  in  which 
Lord  Kenyon  was  of  opinion  that  an  attorney 
ought  not  to  be  compelled  to  answer  any  ques- 
tion as  to  matter  communicated  to  him  as  an 
attorney ;  alihough  the  client  is  not  a  party  to 
the  suit.  Reip.  v.  PTithers,  2  Campb.,  in  wliich 
Lord  EUenbftrough  said,  an  attorney  is  not  at 
liberty  to  disclose  what  is  communicated  to 
him  confidentially  by  aclient,  though  the  latter  be 
not  in  any  shape  be/ore  the  Court.  See  also  to  the 
same  efFect,  Copetund  v.  IVatts,  I  Starkie,  95 ; 
Cains/ord  v.  Grammar,  2  Campb.  678 ;  and 
Parkhurst  v.  lA/tcten,  2  Swanston. 


Wiins;i  ISrnci)  ^ractCir  Court. 

EJECTMENT. — SERVICE  OF  DECLARATIOX. 

ff^Aen  reading  over  and  ea^pUtining,  a  deda' 
ration  in  ejectment  may  be  dispensed  ttitk. 

Dottlhg  moved  for  judgment  against  the 
casual  ejector.  The  person  serving  the  decla- 
ration did  not  read  over  and  explain  the  na- 
ture of  the  declaration  to  the  tenant  in  posses- 
sion ;  but  the  latter  did  read  it  over,  and  said 
he  understood  the  nature  of  it. 

Parhe,  J.  held  the  service  sufficient. 

Rule  granted. — Ooe  d.  Jones  v.  Roe,  Jan. 
12th,  1833.     K.  B.  P.  C. 


BMTITLINO  OF  AFFIDAVITS. 

To  set  aside  a  fa.  sa.  issued  against  a  defend^ 
ant  in  a  trrong  name,  the  affidavits  mutt 
be  entitled  in  the  correct  name,  sued  in  the 
ttrong  name. 

Erie  showed  cause  against  a  rule  obtained 
by  fFafson,  to  set  aside  a  ca.  sa,,  and  dL^charire 
the  defendant  out  of  custody,  on  the  ground  of 
the  misnomer  of  the  defendant.  He  took  a 
preliminanr  objection,  that  the  affidavits  in 
support  ot  the  rule  were  improperly  entitled. 
They  were  entitled  Ben/amin  Thorpe  against 
John  Hook ;  and  it  was  alleged  in  the  affidavit, 
that  the  bill  was  filed  and  nnd  judgment  had 
i^gainst  the  defendant,  by  the  name  of  James 
Hook ;  but  the  cu.  sa,  was  issued  against  him 
in  the  name  of  John  Hook.  The  bill  and 
judgment  being  against  <*  James,*'  the  affida- 
vits ought  to  have  been  so  entitled.  He  cited 
two  cases,  Furbes  v.  Diemar,  7  T.  R.  661 ;  aud 
Doe  d.  Spencer  v.  ff^anfy  8  Taunt.  647,  that 
afhdavits  must  be  properly  entitled,  with  the 
christian  names. 

f^atson,  in  support  of  the  affidavits,  contend- 
ed, that  they  ought  to  be  entitled  according  to 
the  ca.  sa, :  the  Court  could  look  no  further 
than  that ;  and  the  affidavits  agreed  with  the 
ca,  su. 

Littledale,  J. — ^There  must  have  been  a  judge- 
ment. You  can't  suppose  a  ca  sa.  issued  with- 
out one.  The  officer  would  not  allow  the 
writ  without  seeing  the  iudgment.  Wliy  not 
entitle  them  as  you  would  on  a  plea  in  abate- 
ment — A,  B.  sued  by  the  name  of  C.  B.  The 
affidavits  are  wTongly  entitled.  You  must 
move  again. 

Rule  refused. — Thtn-pe  v.  Hook,  Nov.  9th, 
1832.  K.  B.  P.  C. 

{_Erle  subsequently  moved  to  amend  the  en. 
M.,  and  the  scire  facias  issued  upon  il,  by 
substituting  the  name  of  James  for  John,  ac- 
cording to  the  judgment. 

The  Court  granted  a  rule  nisi.'] 

Cotttt  af  Crcfieqttrr. 

PRACTICE. — IRREGULARITY. 

Process  served  on  a  wrong  person  is  a  nullity, 
and  a  rule  obtained /or  setting  aside  ike 
proceedings  was  discharged  with  costs. 

Curwood,  on  a  former  day,  had  obtained  a 
rule  to  set  aside  proceedings  for  irreguUuity. 
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The  role  wtiB  obtained  at  the  instance  of  Noel 
Fox.  In  answer  to  the  rule,  it  was  now  sworn, 
that  a  summons  having  been  taken  out,  direct- 
ed to  Alexander  Fox,  !the  real  defendant,  it 
was  by  mistake  served  on  the  son,  Noel  Fox  ; 
but  no  further  proceedings  had  been  taken. 
(7tfruroM/ endeavoured  to  support  his  rule ;  and 
stated,  that  at  the  time  of  service,  the  son  said 
he  was  not  Aiexanderj'^ut  Noel  Fox ;  and  af- 
terwards he  wrote,  enquiring  whether  they 
meant  to  proceed,  to  which  they  made  no^an- 
swer. 

Per  Cwr»«w.— You  have  brought  them  here 
unnecessarily.  The  copy  served  on  you  was 
directed  to  another  person.  No  proceedings 
have  yet  been  taken  agidnst  you.  The  rule 
must  be  discharged  with  costs. 

Rule  discharged  with  costs,— Neictteud  v. 
Fuj.  Nov.  23d,  1 832.  Exch. 


Btipiey,  B.-— If  they  are  not  under  terms,  the 
demurrer,  though  trivial,  cannot  be  treated  as 
a  nullity  :  otherwise,  if  they  are. 

[It  was  ultimately  referred  to  the  Master,  to 
ascertain  at  what  time  the  words  in  the  rule, 
(which  was  produced)  "  on  the  usual  terms," 
were  struck  out,  and  by  whom]. — Nanny  v. 
Kenrick,  Nov.  23d,  1832.   Exch. . 


DEMURRBR. — PLEADING. — PBACTICK. 

A  demurrer^  though  irmal,  cannot  he  treated 
n»  a  nutlUif,  where  the  defendant  is  not  un- 
der terms  to  plead  issuabiit\  but  If  he  is, 
he  cannot  demur  specialty ;  though  where 
good  grounds  are  stated,  the  Court  will 
sometimes  allow  the  special  causes  to  be 
struck  out. 
This  was  an  action  for  maliciously  holding 
to   bail.     The  declaration  contained  several 
connts,  and  was  demurred  to  specially.    The 
pbintiff  having  signed  judgment  for  want  of  a 
plea,  Mnnsel  had  obt^ned  a  rule  to  set  it  aside, 

agamst  which  m.     j  /.    j 

Maule  now  shewed  cause.  The  defendant 
obtamed  time  to  plead,  on  the  usual  terms. 
The  demurrer  is  special,  and  the  causes  tri- 
vial, occupying  several  sheets  of  paper :  we 
therefore  signed  judgment  for  want  of  a  plea. 

Afansel,  in  support  of  the  rule. — ^It  was  com- 
petent for  U8  to  demur  specially,  if  the  grounds 
arc  fair  and  substantial ;  he  cited  Langford  v. 
fFaghorn,  7  Price,  670;  that  was  trespass  for 
entering  plaintiff's  apartments;  to  which  the 
defendants  pleaded  a  seisin  in  fee  in  one,  and 
a  demise  by  him  to  a  third  person,  and  that  the 
other  defendant  acted  as  his  servant.  The 
plaintiff  replied  de  injurid,  and  the  defendant 
demurred,  assigning  a  special  cause  that  the 
replication  traversed  all  the  matters  in  the 
plea,  instead  of  being  confined  to  one  only ; 
and  this  Court  held,  that  being  a  fair  demurrer, 
the  defendant,  though  under  terms,  was  not 
precluded  from  plea^ng  such  a  demurrer. 

Batftey.  B.— A  special  demurrer  is  not  an 
issuable  plea ;  but,  if  there  arc  good  grounds, 
the  Court  will  sometimes  strike  out  the  causes. 

ManseL—y(e  do    not  admit  being  under 

terms. 
Maule.— We  mean,   we  consented  to  give 

tune  on  the  usual  terms. 

jlf«n*<?/.— The  rule  is  not  drawn  up  so,  and 
you  are  bound  by  the  rule.  After  a  rule  to  re- 
join, it  is  too  late  to  sign  judgment.  The  de- 
murrer was  on  July  2 ;  they  waited  tUl  this 
term,  and  then  we  gave  a  rule  to  rejoin. 


AFFIDAVITS   BEFORE   WtlOM   8W0RN   IN 
SCOTLAND. 

It  is  no  objection  to  an  affidavit  sworn  in 
Scotland,  that  it  is  taken  before  a  Justice 
of  the  Peace,  and  not  before  a  Lord  of 
Session, 

On  showing  cause  against  a  rule,  one  of  the 
affidavits  appeared  to  oe  sworn  at  Lanark  la 
Scotland,  before  a  justice  of  the  peace  there. 

Piatt  objected  to  it  on  that  ground;  con- 
tending  that  it  ought  to  have  been  sworn  before 
a  lord  of  session ;  but. 

Per  Curiam. — It  is  quite  sufficient.  Affidar 
vits  are  often  sworn  so. — tfatson  v.  fFUliamson^ 
Nov.  23d,  1832.    Exch. 


IMPARLANCE. — ^WAIVER. 

If  the  writ  and  declaration  are  of  different 
terms,  the  defendant  is  entitled  to  an  im- 
parlance. 

On  shewing  cause  against  a  rule  for  setting 
aside  a  judgment,  and  all  subsequent  proceed^ 
ings,  for  irregularity,  it  appeared  that  the  pro- 
cess and  appearance  were  of  Hilary  term,  and 
the  declaration  of  Trinity  term.  The  defendant 
claimed  an  imparlance ;  but  the  plaintiff  took 
no  notice  of  the  claim,  and  signed  judgment 
as  for  want  of  a  plea.  The  question  therefore 
was,  whether,  under  Rule  7.  of  T.  T.  1  W.  4, 
the  defendant  was  entitled  to  an  imparlance. 

Lord  Lyndhurst. — ^The  defendant  was  clearly 
entitled  to  an  imparlance.  He  is  only  deprived 
of  that  right,  by  the  new  Rule,  in  those  cases 
in  which  the  writ,  appearance,  and  declaration, 
are  aU  of  the  same  term.  Here  the  writ  and 
appearance  were  of  one  term,  and  the  declara- 
tion of  another.  The  judgment  was  therefore 
irregular. 

Rule  absolute. —  ^W/y  v.  Barnet,  Nov. 
23,  1832.    Exch. 


NOTES  OF  THE  WEEK. 


House  of  Lords. 

LUNATIC  COMMISSIONS. 

This  Bill  is  to  be  read  a  third  time  on 
Monday  next. 


House  of  Commons. 

SUFFOLK  ASSIZES. 

A  Bill  to  remove  the  Suffolk  Summer  As* 
sizes  from  Bwry  St.  Edmunds  to  Ipswich, 
has  been  ordered  to  be  brought  in  by  Mr, 
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Waaon,  Lord  Henniker,  and  Mr.  James 

Morruon. 


FABI8B  BEOISTBBS. 

Mr.  Wilks  has  renewed  the  notice  he 
gave  last  session,  for  a  Select  Committee  to 
consider  the-  general  state  of  Parochial  Re» 
gistries,  and  the  I^ws  relating  to  those  Re- 
gistries, and  the  Registration  of  Births, 
Baptisms,  Marriages,  Deaths,  and  Burials, 
in  England  and  Wales. 

This  measure  extends  much  further,  it 
will  be  observed,  than  that  of  Lord  Nugent, 
which  was  limited  to  the  Registration  of 
Births,  and  of  which  we  gave  an  analysis. 
Vol.  3.  p.  273. 

COBPOBATIONS. 

Lord  Althorp  has  moved  for  a  Committee 
to  inquire  into  the  state  of  existing  Corpo- 
rations ;  and  Mr.  Jervis  has  therefore  with- 
drawn his  Bill  on  the  subject. 

BBAL    FBOFBBTT    BILLS. 

The  Solicitor- General  has  brought  in 
five  of  the  Bills  recommended  by  the  Real 
Property  Commissioners.  1. — The  Fine 
and  Recovery  Bill.  2.— The  Statute  of 
LimitationB  Bill.  S.^The  Descent  Bill. 
4.— The  Dower  Bill.  5.— The  Curtesy  BiU. 
As  these  Bills  will  now  in  all  probability 
become  the  law  of  the  land,  we  shall  lay 
them  before  our  readers  in  a  series  of  se- 
parate articles.  The  General  Registry  Bill 
is  not  to  be  made  a  Government  measure ; 
it  will  be  brought  in  by  Mr.  W.  Brougham. 

ITSnBT    LAWS. 

Lord  Althorp,  in  answer  to  a  question, 
stated,  it  was  not  t^e  intention  of  Govern- 
ment to  bring  forward  any  specific  measure 
on  this  subject. 


LAW  OF  FATBNTS. 

The  motion  for  this  Bill  has  been  deferred 
till  the  19th  instant. 


VACANT   SINECUBB. 

Hie  death  of  the  Master  of  the  Report 
Office  will  enable  the  Government  to  effect 
a  saving  of  nearly  6000/.  We  trust  this 
may  be  done. 

BXCHBQUBB  BQUITT  SITTIKGS. 

These  sittings  are  adjourned. 

The  Lord  Chief  Baron  will  sit  in  Gray's 
Inn  Hall  on  Tuesday  next  the  19th  instant, 
at  a  quarter  before  ten,  for  the  purpose  of 
giving  judgment  in  Leiffk  v.  FriehfieM^  (as 


to  Costs  of  Corporation  of  livcfpool  ia 
Spencer  v.  Jenkinson,  and  Jenkmon  v. 
Endo),  and  as  to  Minutes  of  Decree  in  Small 
V.  Attwood, 


ANSWERS  TO  QUERIES. 


ftofia  of  ^ro^nrtp  anlr  Confie^jmctng. 

WILL. — TRUST  BSTATS.   P.  228. 

The  clause  set  forth  was  adequate  to 
pass  the  lefifal  estate  possessed  by  the  testator, 
although  he  had  do  beneficiad  or  roil  in- 
terest therein ;  and  especialljr  after  reading  the 
authorities  thereon,  the  pomt  appears  to  rae 
fully  settled — that  under  a  general  dev&e,  es- 
tates  held  by  the  devisor  in  trust  iwill  pass,  un- 
less, from  the  context  of  the  will,  or  from  i 
disposition  not  consistent  with  an  expression 
as  before  declared  right,  and  the  nature  of  tnut 
property,  it  can  be  collected  that  he  did  not 
mean  to  pass  such  estates.  See  f^nUv,  Brigit, 
8  Ves.  On  referring  to  the  case  of  lArd 
Brnybrooke  v.  fngkip,  8  Ves.  435,  it  will  be 
seen  that  Lord  Eldon  said,  he  knew  of  no 
case  that  states  as  the  rule  that  trust  estates 
should  not  pass  under  general  words,  unless 
an  intention  that  they  should  not  pass  appears; 
and  he  inclined  to  think  they  would  pass,  un- 
less from  expressions  in  the  will,  or  purposa 
or  objects  of  the  testator,  it  could  be  collected 
that  ne  did  not  mean  they  should  pass.  Lord 
Kenyan,  in  Roe  d.  Rett  key,  Rea&e,  dcM  clearly, 
that  under  a  dry  naked  devise  of  i^  derisor'i 
estates,  a  trust  would  pass,  unless  there  was 
some  denotation  of  intention  that  it  should  not 
pass.  The  way  of  reasoning  with  respect  to 
trust  estates  has  been  this :  that  the  party,  hav- 
infif  no  beneficial  interest,  it  can  haroly  be  con- 
sidered his  for  purposes  of  disposition,  and  to 
treat  it  as  his  own  would  be  quite  incoDsistent 
with  its  nature.  He  has  no  right  to  dispose 
of  it,  except  by  the  direction  ofhis  eeitui  que 
trust,  or  for  the  obiects  for  which  it  is  confided 
to  him.  When  the  devise  is  not  consistent 
with  the  trust,  to  suppose  he  meant  it  to  pan, 
is  to  imagine  he  was  taking  upon  himself  to  do 
an  act  of  injustice ;  this  the  Court  will  not 
presume,  and  therefore  says  he  did  not  in- 
tend to  include  it.  Attorney^General  v.  ^ig^* 
8  Ves.  276.    Ex  parte  Morgan,  10  Ves.  165. 

J.  «• 


DEVISE.— FREEHOLD    P.  147«  162^  and  21 1. 

In  answer  to  this  query,  and  especially  after 
reading  that  of  C.  £.  W.,  which  is  ucutondusive 
on  the  point,  and  that  of  Z.,  merely  contn- 
dictin|[  nis  statement  as  to  the  word  "  heirs" 
not  bemg  requisite  to  a  devise  by  will,  I  am 
led  to  answer  the  same,  submittin^^  mr 
opinion  to  the  impartial  consideration  of  vour 
correspondents,  and  courting  argument  if  the 
same  shall  be  found  inconclusive.  C.  E.  W. 
observes,  "  that  the  intention  of  the  testator, 
as  well  as  the  wording  of  the  will*  must  he 
considered."  This  is  always  the  case ;  and  the 
most  Uberal   construction  is   aUowed.    The 
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word  "  hei^'*  not  being'  intrttduced,  caaaot 
affect  tke  devise,  neither,  as  2.  obaervea^  is  it 
absoltttely  requisite;  and  the  authority  quoted 
bearB  him  out  in  his  statements ;  but  it  is  far 
the  more  adrisable  mode  to  use  the  word 
"  hein/'  as  well  as  in  a  grant  or  feoffment, 
ID  that  case  following  the  technical  expression 
of  the  law.  That  the  word  '*  property," 
itandin^  alone,  is  sufficient  to  carry  the  fee 
simple  m  the  premises,  see  the  didn  of  Rooke, 
J.  2  New.  Rep.  221.  And  ^so  the  very  lumi- 
nous judgment  of  my  Lord  ElUnborough,  in 
the  case  of  Doe  lessee  of  fFaU  ¥.  Langlanoi^ 
14  East  Rep.  372,  where  he  observes,  "  that 
property  is  a  term  sufficient  to  pass  real  estate, 
when  used  in  a  last  will,  is  not  disputed,  and 
the  question  is,  whether  the  generality  of  its 
si^fication  be  restrained  by  any  other  words 
m  the  same  instrument,  or  whether,  from  the 
whole  texture  of  the  will,  or  from  any  parti- 
cidar  clauses  in  it,  a  more  confined  sense  can 
be  made  appear."  See  also  Doe  v.  Laniekburpt 
11  East,  290;  Doe  v.  Roper,  IL  518,  to  the 
same  eifect.  After  the  above  unimpeached 
authorities,  I  apj^rehend  no  further  question 
can  possibly  arise,  and  that  the  word  "  pro- 
perty," as  used  in  this  query,  is  competent  to 
pass  the  hereditaments  to  the  testator's  brother 
John  absolutely.  J.  J. 


QUERIES. 


Comman  iAto* 

MARRIED   WOMAN.      P.  228. 

1.  The  separate  property  of  a  feme  covert 
is  not  liable  to  the  dischaige  of  her  general 
engagements ;  Greatly  v.  Noble  and  others,  3 
Madd.79.  T.T.P. 

2.  A  wife's  separate  property  is  not  subject 
to  her  general  engagements.  To  bind  such 
property,  it  is  necessary  that  she  should  do 
some  act  indicating  an  Intention  specifically  to 
charge  it.  See  Roper  on  Husband  and  Wife, 
Vol.  2,  p.  241. 

In  an  answer  of  P.'s,  in  last  week's  number, 
he  says,  the  proviso  against  debts,  manage- 
ment, &c.  of  the  husband,  will  be  useless,  un- 
less there  be  a  trustee  appointed.  He  should 
know,  that  equity  never  suffers  a  trust  to  fail 
for  want  of  a  proper  person  to  execute^  it ;  and 
that,  in  the  particular  case  in  question,  the 
husband  is  considered  as  a  trustee  for  the  wife. 
*  W.  G.  C. 

3.  Yes,  if  she  executes  any  security  forpay- 
ment.  Mayor  v.  Lnnsley,  1  L.  O.  301.  There 
must  be  a  teriihg :  a  letter  will  do.  Murray 
V.  Bailee,  ibid,  174.  Moral  or  general  obliga- 
tions will  not.    Smart  v.  Kirkwall,  3  Mad.  289. 

C.  S. 


p.  163. 


ipracticr. 

PROCURATION   FEE. 

The  esteemed  practice  of  the  profession  is, 
that  the  procuration  fee  shall  belong  to  the  so- 
licitor ot  the  lender.  J.  J* 


STATUTE   OF   LIMITATIOlfS. 

j4,  contracted  a  debt  with  B.  on  the  30th  of 
December,  1826 ;  in  182^,  1/.  was  paid  on  ac- 
count. Can  B,,  in  1833,  sue  A,  for  the  ba- 
lance, and  recover  ?  R.  M. 


NEW  RULES. — COSTS. 

A  bill  of  exchange  being  accepted,  for 
the  accommodation  of  a  friend,  who  af- 
terwards left  the  country ;  the  acceptor  was 
arrested,  without  having  previously  had  any 
notice  that  the  bill  had  not  been  duly  met 
when  due ;  and  on  the  following  day,  she  ten^ 
dered  20/.,  the  debt,  and  3/.  3ff.  costs,  the 
amount  as  indorsed  on  the  capias  i  but  which 
the  solicitor  refused  to  accept,  stating,  that 
there  were  other  parties  to  the  bill,  and  he  had 
served  them  all  with  process,  and  demanded 
twelve  guineas ;  a  summons  was  then  served  to 
stay  proceedings  against  all  parties,  on  payment 
of  the  debt,  ana  3l3s.  the  costs.  The  Judge  was 
of  opinion,  that  the  amount  of  the  costs  was  a 
question  for  the  Master  to  decide,  and  gave  the 
usual  order.  The  Master  taxed  the  costs  of 
aQ  parties  at  10/.  ^  Now  I  submit,  that  in  order 
to  entitle  the  solicitor  to  recover  more  tham 
the  3/.  3s.  for  costs,  he  should  indorse  what 
the  amount  of  the  costs  against  all  the  parties 
are,  upon  the  back  of  the  capias,  issued  against 
the  acceptor.  J.  C. 

PRACTICE. 

How  soon  after  arrest  is  the  plaintiff  enti- 
tled to  an  order  to  return  the  aqfias  ?  Or  is 
any  order  necessary  ?  J.  G.  B. 

SatD  Hi  Esndlorlr  xtUi  Cmatit 

ARREARS  OF  TAXES. 

Is  a  landlord  liable  at  law  to  pay  assessed 
taxes,  due  by  his  late  tenant,  who  deserted  the 
premises?  Can,  in  fact,  a  distress  be  made  on 
a  new  tenant's  goods  for  an  old  tenant's  debt  ? 

A  Regular  Subscriber. 


lafD  of  9^0P^^  ^'^  Conbesoncinff 

COVENANT. — EVIDENCE. 

A,  demises  to  B.  for  a  term.  B,  assigns  to 
C,  An  action  is  commenced  by  A.  against  C, 
(who  is  in  actual  possession)  for  breach  of  the 
covenants  in  the  lease,  to  pay  rent  and  to  re- 
pair. First. — ^Must  A,  produce  the  assign- 
ment on  the  trial,  and  prove  C's  execution  ? 
If  so,  how  is  it  to  be  obtained  ?  Second. — ^Is  se- 
condary evidence  of  the  contents  of  the  assign- 
ment sufficient  to  support  A*%  action  ?  Third, 
— ^Is  a  general  admission  by  C,  by  letter,  of 
his  liabuity  to  pay  rent,  sufficient  to  support  the 
action?  Fourth, — ^If  C.  is  not  in  actiud  pos- 
session, is  secondary  evidence  admissible  ?  If 
not,  how  can  A.  obtain  the  production  of  the 
assignment  ?  J.  L. 
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CHOSE  IN  ACTION. — ^ASBIUNMKNT. 

Will  the  assignment  for  valuable  considera- 
tion of  the  wife's  choses  in  action  by  the  hus- 
band, be  coiisidered  a  sufficient  reduction  into 
possession  by  him,  so  as  to  defeat  her  right  to 
them  by  survivorship  ?         Manclmiensis. 

EXECUTION. — PARTNERSHIP.    ' 

Will  the  sale  of  partnership  effects,  under  a 
separate  execution  against  one  partner,  be  ipea 
facto  a  dissolution  of  the  partnership,  or  will 
it  merely  be  a  cessation  of  that  particular  part- 
ner's interest?  Mancuniensis. 


&at»  of  attortvsil. 

ATTORNEY  AND   CLIENT. 

A  piece  of  ground  having  been  sold,  in  lots, 
by  public  auction,  A.  became  the  purchaser 
of  some  of  them,  and  bv  the  conditions  of  sale 
he  precluded  himself  from  inquiring  into  the 
title  previous  to  the  time  the  vendor  purchased 
(1823).  At  the  time  the  agreement  for  the 
purchase  was  signed.  A,  was  told  by  the  auc- 
tioneer, that  there  was  a  slight  difficulty  about 
the  title,  but  that  it  would  cease  in  four  or  five 
years ;  and  A,  being  ignorant  of  such  matters, 
took  for  granted  it  would  be  so.  A,  employed 
B,^  as  his  solicitor,  to  investigate  the  title  and 

Srepare  the  necessary  convevance,  which  he 
id  accordinglv,  but  said  nothing  to  A.  of  the 
state  of  the  title.  A,  has  since  required  an  ad- 
vance on  the  estate,  which  he  is  unable  to  pro- 
cure, on  thcCTound  that  the  title  is  not  mar- 
ketable. Is  /f .  liable  for  any  loss,  from  the  de- 
terioration in  the  value  of  the  property? 

An  old  Subscriber. 


MISCELLANEA. 


ANECDOTES  OF  LORD  ER8KINE. 

He  was  fond  of  indulging  in  a  joke  at  the 
expense  of  a  witness,  but  not  in  any  way  to 
ofiend  or  affect  his  character,  unless  he  was  so 
instructed.  A  witness  was  put  into  the  box, 
who  travelled  to  get  orders  for  the  pluntiff^s 
house  in  London.  This  description  of  persons 
go  indiscriminately  by  the  name  of  riders  and 
travellers,  but  they  most  affect  the  latter  title. 
Erskine  got  up  to  cross-examine  him :  "  You 
are,  sir,  I  understand,  a  rider?*' — "  A  traveller, 
sir,"  was  the  reply.  *'  Pray,  sir,"  says  Erskine, 
"  are  you  addicted  to  that  ftuling  usually  im- 
puted to  travellers?" 

If  he  was  induced  to  make  a  personal  ob- 
servation on  a  witness,  he  divested  it  of  aspe- 
rity, by  giving  it  in  the  dress  of  a  joke.  In  a 
c»uae  at  QuUdhall,  brought  to  recover  the 


value  of  a  quantity  of  whalebone,  a  wit- 
ness was  called,  of  most  impenetrable  itu. 
pidlty.  There  are  two  descriptions  of  whale- 
bone, of  different  value,  the  long  and  the 
thick.  The  defence  was,  that  the  pluntif 
had  delivered  that  of  inferior  quality,  and  yet 
charged  it  at  the  price  of  the  best.  When  the 
witness  was  put  into  the  box,  Erskine,  who 
was  counsel  for  the  defendant,  tried  to  prove 
his  ease  by  his  evidence.  His  stupidity  baffled 
every  attempt  he  made  to  prevail  on  him  to  do 
so :  He  confounded  thick  whalebone  mth  long, 
in  such  a  manner,  that  Erskine  was  forced  to 
give  it  up.  "  Wliy,  man,"  says  he,  •'  you  don't 
seem  to  me  to  know  the  difference  between 
what  is  thick  and  what  is  long.  Now,  Til  tell 
you  the  difference:  You  are  a  thick-headed 
^eUow,  and  you  are  not  a  long-headed  one.'* 

In  an  action  on  a  nolicy  of  insurance,  the 
case  turned  upon  the  tact  of  whether  the  ship 
insured  was  in  safety  on  a  certain  day,  when 
the  policy  was  effected,  or  not.  The  mate  of 
the  ship  was  called  by  Erskine  for  the  defend- 
ant. He  was  asked.  Whether  on  the  day  in 
question  the  ship  had  not  met  with  very  foal 
weather,  and  was  in  jeopardy?  The  witness 
repeated  the  words  ''  in  jeopardy,"  in  a  man- 
ner which  evidently  shewed  that  he  did  not 
understand  them.  As  it  was  an  important  fact 
for  his  client,  Erskine  made  every  attempt  to 
get  an  answer,  but  the  witness  remained  silent. 
At  last,  impatient  of  his  dullness,  "  Pray,  sir,*' 
says  he,  "  are  you  thinking  in  what  part  of  the 
world  is  the  Fort  of  Jeopardy  ?  Perbu»  yon 
would  wish  for  a  map  to  find  it  out  V*  l  really 
believe  that  he  was  not  mistaken  in  his  con- 
jecture of  what  was  passing  in  the  witness's 
head. — From  Frttter^i  Afagatifke, 


THE  EDITOR'S  LETTER  BOX. 


We  have  received  three  letters  in  continua* 
tion  of  the  discussion  regarding  the  Education 
and  Examination  of  Attorneys  previous  to  their 
admission  to  practice;  but  must  defer  them  for 
thepresent. 

Ine  proposal  of  E.  W.  is  novel,  but  we 
question  its  feasibility.  We  wiU  mention  the 
subject  in  the  proper  quarter. 

We  are  interested  by  the  letter  of  C.  S.,  and 
will  make  all  the  inquiries  for  him  in  our  power. 
We  cannot,  at  the  moment,  advert  to  the  au- 
thorities he  mentions  in  his  second  letter. 

"  Mancuniensis"  must  yield  a  little  to  the 
wishes  of  other  Subscribers,  who  are  interested 
in  that  which  he  objects  to. 

The  Queries  and  Answers  of  *'A  Legatee;'* 
V.  C. ;  and  "  a  Country  Subscriber  ;'*  have 
been  received. 


*       » 
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ple4gc4»  88  ft  Conunon  Xaw  Commiasioner, 
to  various  idbnps  pf  ,his  own,  can  hardhr 
come  forwajtl  to  oppose  those  of  x>thera. 
Among  the  new  legal  members  in  the  Houa^, 
^1  think  that  tiie  present  stale  of  the  we  find  but  littje  information,  less  expexi- 
'House  ofOommons  is,  jooiie -respect,  to  be  ence,  and  no  inclination  to  yae  what  they 
4epioi«d.  it  has  befo  geoeally  oooai^efed  posseas,  in  the  temperate  discussion  of  any 
4hie  gasiNt  hosst/of  pur  coaatitutiony  ih»l  all  change  that  may  be  proposed.  In  ^nerai. 
parties  and  interests  ifx  the  state  should  be  they  are  young  men,  eager  only  to  outstrip 
represented.      We  regret,   therefore,  that   eai^  other  in  the  p^i^uit  of  political  novelty, 


•the  ohisf  C^vaenratiTe  lawyers  have  been 
^xelttdfid  Aom  the  piesent  Parliamept.    We 
do  not  «ay  Ais  'fipom  any  feeling  of  &your 
to  ^ti9jt  fttfty ;  'but  we  think  that  in  effecting 
any  considerable  diange  in  the  law,  it  is  of 
the  grepiteat  .import^ce  to  the  public  wel- 
iEure  that  bath  sidea  should  be  heard ;  that  it 
is  iwt  well  doi»e»  if  "  done  quickly ;"  that 
ttshoidd  betsflpeaely  sonttuiized;  and  that, 
above  ill  •thtr  thia^,  itahoold  not  be  taken 
tip  as  a  party  measure.     In  1^  discussion 
^  the  important  legal  measures  which  will 
be  brought  forward  in  lius  Parliament,  we 
are  sonry,  therefore,  to  find  that,  in  the 
House,  all  the  speeches  will  probably  be  on 
<me  aide ;  that  there  will  ble  as  i^reat  ^n 
^^^agemesa  to  undo,  ■  as  £Manerly  to  do.     We 


and  seeking  but  /or  an  opportunity  for  a 
"  qilash." 

These  observa.tions  have  been  unwillingly 
foroed  firom  us,  by  the  manner  in  which  tlte 
Solidtor  General's  Bills  on  Real  Property 
^ere  introduoed  on  Tliursday,  the  1 4  th  in* 
stant.  They  were  brought  in,  almost  aa 
of  course,  by  that  learned  sentleman,  an^, 
with  the  exception  of  a  single  observation 
from  Mc-  O'Connell,  provoked  no  furth^ 
discussion^  Now  this  is  certainly  not  the 
manner  in  which  .measures  so  important 
should  have  been  treated.  They  are  in- 
tended to  effect  alterations  of  considerable 
extent.  They  should  have  been  explained 
again  to  the  House.  A  spirit  of  proper  cau- 
tion jB)u>uld  have  been  shewn ;  and  we  should 


agam  express  our  regret  for  the  oommon    then,  have  looked  forward  with  much  greater 
interest,  that  we  do  not  find  Sjr  ]Bdwaxd  |  aatiafaction  to  the  result.    Things,  however, 

.having  taken  this  course,  we  must  presumo 


Sugden    pr   Sir  Charles  Wetberdl,    Mr. 

Ki^ght,  or  Mr.  Pemberton,  in  their  former 

places, — as  we  logk  in  vain,  jn  the  pxqsent 

l^gal  tanks,  for  any  penons  to  aupidy  their 

plaees.     Sir  James  Scadctt  nevef*trouhles 

^unisdf  with  sueh  matters — the  kn«t  is  not 

BUfficiently  political  to  call  for  his  interfer-  [pointy  out  their  practicaleffiect. 

ence;  .and  Mr.    PoBock,    being   hi^niejf  ^ ^" 


that  ^  principle  of  these  bills  is  admitted. 
We  ^rust,  at  any  rate,  that  the  details  will 
not  be  alurred  over;  an,d  it  will  be  for  ua 
to  uae  oyr  best  faculties  and  endeavoura  to 
them,  and  to  do  our  utmoat  to 


examme 


Wi^  ff?Ve«t  tdtfae  pftMH  bila»  ^a  ^^a 
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no  reason  to  alter  the  opinion  we  expressed 
concerning  them  nearly  two  vears  ago  ■. 
Three  of  the  intended  measu^s  we  cordially 
approve.  They  are  intended  to  remedy  de- 
fects in  our  laws  long  felt ;  we  mean,  the 
Bills  for  making  an  alteration  in  the  law  of 
Descent,  of  Dower,  and  of  Curtesy.  Thus, 
there  might  he  good  reasons  under  the 
feudal  system  why  the  father  should  not 
inherit  to  the  son,  and  why  half  blood  should 
never  inherit ;  but  they  Imve  ceased  to  exist 
with  the  system  in  which  they  originated ; 
and  their  rules  were  otherwise  inconvenient, 
and  mischievous  in  their  operation:  the 
biU  for  altering  them  is  therefore  a  good  and 
proper  one.  So  also  the  law  respecting 
Dower,  was  so  very  ill  suited  to  the  feelings 
and  tastes  of  the  present  time,  that  it  was 
constantly  evaded ;  and  the  evasion  was  per- ' 
mitted  by  the  law,  although  the  plans 
adopted  were  all  more  or  less  defective. 
This  state  of  things,  therefore,  has  very 
properly  been  fixed  upon  for  judicious  alter- 
ation. The  law  as  to  Ciurtesy  has  long  been 
considered  anomalous  and  unsatisfactory. 
We  rejoice  in  its  intended  change.  The 
Fine  and  Recovery  BiU  presents  greater 
difficulty.  It  is  perfectly  true  that  these 
assurances  are  antiquated,  fictitious,  and 
useless  in  themselves ;  that  they  are  expen- 
sive, and  tend  therefore  to  burthen  the  aHen- 
adon  of  property;  but  it  must  be  recol- 
lected that  they  are  greatly  interwoven 
with  our  laws,  and  that  the  cutting  them 
mway  will  produce  more  embarrassment  than 
is  generally  supposed.  On  the  whole,  how- 
ever, we  approve  of  the  principle  of  their 
abolition,  reserving  to  ourselves  the  exami- 
nation of  the  deeds,  which  are  to  be  substi- 
tuted in  their  room ;  and  we  may  observe, 
that  as  there  must  necessarily  be  a  substi- 
tute for  them,  the  practitioner  will  sufiFer 
littie,  if  at  all,  by  this  change ;  it  will  be 
the  legal  sinecurist  who  will  feel  it. 

The  fifth  bill,  however,  the  new  Statute 
of  limitations  as  to  Real  Actions,  appears 
to  us  a  most  dangerous  and  ill-advised  mea- 
sure. Let  it  be  admitted  that  the  present 
period  of  sixty  years  is  too  long,  and  that 
the  law  on  this  head  is  very  defective  ;  does 
it  follow,  that  we  are  at  once  to  reduce  the 
time,  in  which  all  claims  to  land  are  to  be 
barred  to  twenty  years  ?  Do  we  not  all  re- 
collect in  practice  Cases  in  which  this  re- 
striction would  work  the  greatest  injustice  ? 
It  clashes  directly  with  Lord  Tenterden's 

•  See  I  L.  O.  401.  We  have  ah^dy  re- 
printed  most  of  these  bills  as  originally  mtro- 
dttced.    See2L.  O.d00,310»d2;i. 


Prescription  Act  (2  &  3  W.  4,  c.  71 ;  see 
ante  1),  and  f4)pear8  to  us  to  be  opposed  to 
the  first  principles  of  justice ;  but  we  shall 
refrain  ftom  any  further  lemarks  on  it  until 
we  have  the  new  bills  (which  have  not  at 
present  reached  us),  when  we  shall  enter 
fully  into  their  detaUs. 


PRACTICAL   POINTS  OF  GENERAL 

INTEREST. 

No.  XU. 


ASSIOVnS  OF  BANKRUPT. 

Thx  following  case  decides  several  importaat 
points  as  to  assignees  of  bankrupts.  L  That 
the  commissioner  has  a  discretion  in  his 
choice,  and  is  not  a  mere  retunung  officer. 
2.  That  if  <:rediton  sign  resolutions,  authoriz- 
ing assignees  to  object  to  do  certain  acts  a 
auigneei,  they  cannot  afterwards  question  the 
validity  of  their  appointment.  And,  3.  It 
would  seem  that  the  appointment  is  not  com- 
plete until  the  declaration  of  appointment  is 
signed  by  tiie  commissioner. 

This  was  a  petition  relative  to  the  due  elec- 
tion of  assignees.    The  facts  were,  that  at  a 
meeting  of  creditors,  appointed  for  the  proof 
of  debts,  and  for  the  choice  of  assignees,  all 
the   creditors  then  present,  except  Samuel 
Adams  and  Glyn  signed  the  usual  memorandum 
for  the  nomination  of  the  petitioners,  Nash,U»- 
borne,  and  Wood,  as  assignees.    Mr.  Glyn  was 
also  applied  to  to  sign  it,  but  refused.  Glyn  was 
requested  to  subsciibe  another  memorandom, 
signed  by  Adams  alone,  and  by  which  Adams 
nominated  as  assignees  William   Cater  and 
Robert  Morecock  (who  were  in  fact  the  assig- 
nees, ultimately  adopted  and  i^pointed  % 
the  commissioner) .    Glyn,  however,  refused  to 
sign  this,  and  left  the  meeting,  declaring  he 
would  not  vote  at  all  in  the  choice.    The  meet- 
ing took  place  at  12  o'clock,  on  the  20th  Jao- 
uaiT;   and  Glyn  left  the   meetucig    about  2 
o'clock.    The  business  of  the  meeting  pro- 
ceeded till  four  o'clock,  when  all  the  creditors 
of  the  bankrupts,  then  present,  who  were  en- 
titled to  vote  m  the  choice  of  assignees,  havinic 
voted,  the  commissioner  said  tluit  the  choice 
of  assignees  was  ended,  and  he  required  the 
lists  or  memorandums  in  favor  of  the  respec- 
tive nominations  of  assignees  to  be  handea  to 
him,  in  order  that  the  same  might  be  called 
over,  and  that  he  might  certify  on  whom  the 
choice  had  fallen.    Tne  memorandmn  si^ed 
by  Adams  was  signed  by  no  other  creditor' ; 
and  his  debts  thereon  amounted  to  27>419/. 
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9r.  \\i,,  ^vUlst  the  debts  of  the  creditors,  who 
li|;ned  the  other  memorandum  nominating  the 
petitioners,  amowited  to  28,562/.  9«.  bd,    Mr. 
Smith,  the  petitioning  creditor,  and  solicitor 
to  the  commission  and  to  Adams,  purposely 
(as  stated  in  the  petition)  delayed  the'  meeting 
for  some  time,  and  in  the  mean  time  sent  to 
Mr.  QWto  urge  his  return,  in  order  to  vote 
with  Adams  in  hvor  of  Cater  and  Morecock, 
whose  debt,  when  added  to  Adams's  (printed  in 
the  report,  by  mistake,  Wyatt's)  exceeded  the 
other  creditors  by  232/.  I5#.  6d.    Mr.  Olyn 
returned  to  the  meeting  about  twenty  minutes 
after  4  o'clock,  and  signed  the  memorandnm 
in  favor  of  Cater  and  Morecock,  which  was 
tendered  to  the  commissioner.    It  was  object- 
ed, on  behalf  of  the  other  creditors,  that  Glyn 
ought  not  to  be  allowed  to  sign  the  memoran- 
dnm, inasmuch  as  the  commissioner  had,  at 
4  o'clock,  declared  the  choice  was  ended,  and 
that  the  petitioners  had  been  properly  chosen ; 
bnt  the  commissioner  decided  that  Olyn  was 
entitled  to  vote,  aod  declared  ijtax  Cater  and 
Morecock  were  duly  chosen  assignees.    The 
petition   prayed  that   the   petitioners  might 
be  declared  duly  chosen  assignees,  and  that 
Cater  and  Morecock  might  be  ordered  to  de- 
liver up  to  the  petitioners  the  commission  and 
proceedings,  and  the  estate  and  etfects  of  the 
oankrupt  (and  other  similar  incidental  direc- 
tions), or  that  a  new  choice  might  take  place. 
The  dlSdavits  in  support  of,  and  in  opposition 
to  the  petition  also  stated,  that  the  conmiis- 
sioner  had,  in  a  prior  part  of  the  day,  stated 
that  the  meeting  would  terminate  at  4  o'clock  $ 
and  before  the  return  of  Glyn,  the  commis- 
sioner, after  looking  over  the  two  memoran- 
dums, rejected  the  one  signed  by  Adams,  and, 
holding  xapibe  other,  said,  *'  this  is  the  choice." 
At  the  moment  that  the  commissioner  was 
about  to  sign  the  last  mentioned  memorandum, 
(Hyn,  however,  returned,  and  si^ed  the  re- 
jected memorandum.    The  commissioner  had 
not^  finally  determined  or  decided  upon  the 
choice  ot  assignees ;  nor  signed  any  choice 
previous  to  Glyn  signing  the  nomination  in 
isTor  of  Cater  and  Morecock ;  and  upon  Glyn 
so  signing  the  same  the  commissioner  allowed 
it,  and  ^aced  his  signature  in  the  margin, 
signifying  his  approvu  thereof,  and  declured 
Cater  and  Morecock  to  be  duly  chosen  and 
elected  assu;iiees  under  the  commission,  and 
^pointed  the  oiBcifd  assignee  to  act  with  tiiem. 
A  memorandnm  to  that  effect  was  also  entered 
by  the  registrar  in  his  book.    It  appeared  that 
some  time  subsequent  to  Cater  and  Morecock 
being  declared  assignees  by  the  commissioner, 
all  the  petitioners  had  signed  a  memorandum, 
whereby  they  authorized  Cater  and  Morecock, 
as  assignees,  to  do  various  particular  acts  in 
the  management  of  the  estate,  such  as  to  the 
payment  of  biUs,  &c.  and  also  to  act  generally 
for  the  benefit  of  the  estate,  whereby  the  pe- 
titioners had  fullv  reco^ized  them  as  the  as» 
cignees.    Notwithstandmg  this,  about  a  fort- 
night after  they  presentee!  the  present  petition, 
with  a  view  to  re-open  the  choice  of  assignees. 
Ergkine,  C.  J.  said, — ^Before  the  6  Geo.  4,  no- 
thing was  necessary  towards  the  choice  of  ae» 


signees  but  the  act  of  the  creditors.  As  soon 
as  that  was  declared,  the  commissioner,  as  a 
matter  of  course,  was  bound  to  execute  the  as* 
signment  to  the  assignees.  By  the  6  Geo.  4, 
c.  16,  §§  46  and  63,  a  power  is  given  to  the 
commissioner  to  reject  assignees  if  they  are 
unfit,  in  his  judgment,  to  hold  the  office.  But 
yet  that  power  must  only  be  exercised  after 
the  choice.  By  the  1  &  2  W.  4,  c.  56,  f§  25 
and  26,  a  new  term  is  altogether  used.  There 
the  estate  vests,  without  assignment,  "  on  the 
appointment;"  and,  of  course,  the  estate  vesta 
from  the  date  of  that  appointment ;  and  the 
question  is,  what  b  that  appointment  ?  Sup- 
pose that  before  the  appointment  is  complete 
the  ratification  of  the  commissioner  is  neces- 
sary ;  yet  the  choice  must  be  complete  before 
sucii  ratification  can  take  place,  m  the  samo 
way  as  before  the  exercise  of  the  power  of  re- 
jection.   But  I  think  we  have  nothing  to  do 


during 

tioff  of  it,  in  my  opinion,  rested  entirely  on 
the  judgment  of  the  commissioner;  and  when 
I  find  that  he  has  signed  the  formal  certificate 
of  the  appointment  of  the  assignees  tie  facto, 
I  rather  rest  my  judgment  on  that,  than  the 
mere  informal  declaration  of  the  meeting  being 
ended  in  favor  of  the  petitioners.  I  therefore 
think,  that  this  petition  must  be  disinissed; 
and  as  the  ciicumstance  of  the  resolutions  of 
the  creditors  adoptinsr  Cater  and  Morecock  as 
assignees  has  come  before  us,  it  must  be  dis- 
missed, with  costs.  The  other  Judges  con- 
curred. Ejf  parte  Ntuh  and  others,  1  Dea. 
&  Ch.  445. 


CHANCERY  REFORM, 


Iv  a  former  Dumber^  we  gave  a  full  analy- 
sis of  a  bill  "  for  the  Improvemfint  of  the 
Administration  of  Justice  in  the  High  Court 
of  Chancery ;"  which  waa  printed,  in  pur- 
suance of  the  speech  of  the  Lord  Chancellor, 
delivered  at  the  close  of  the  last  session  of 
Parliament^  and  embodying  most  of  its  pro- 
positions. Another  bill  has  since  been 
printed,  and  an  analysis  of  it  has  appeared 
in  some  of  the  public  prints.  We  are  in- 
formed, however,  that  it  is  not  by  any 
means  perfect,  and  has  been  published  con- 
trary to  the  wishes  of  the  Lord  Chancellor* 
Indeed  until  some  specific  plan  is  brought 
forward,  and  steadily  adhered  to,  we  feel 
some  difficulty  in  knowing  how  to  deal  with 
these  projects.  We  have  now  had  at  least 
three  dififerent  bills  brought  forward,  as  the 
final  resolutions  on  the  subject ;  and  at  this 
rate,  we  shall  have  a  fresh  one  every  six 


»  Vol.  TV.  343,  369.    Sse  the  Speech  of  the 

L.  C.^  ante,  247. 
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ireeks^    llife  ^cmstaat  altenddn  is  not  ill 

feivor  of  the  success  of  the  proposed  reftinn. 
The  constant  tampering  witii  our  lavs,  and 
the  rumours  of  change,  are  necessarily  pre- 
judicial.   The  public  mind  becomes  unset- 
tled, and  the  practitioner  is  much  embar« 
rassed  in  the  advice  he  gires  to  his  dientB; 
We  shall  n6t,  therefdrd,  reprint  this  bill 
at  length,  until  it  is  eithet  fonnally  brought 
forward  by  the  proper  authorities,  or  at 
least  receives  their  sanction.      It  will  be 
proper,  however,  to  put  our  readers  in  pos- 
sessioa  of  the  points  in  which,  this  last  bill 
differs  ^rom  the  last  but  one^  although  we 
do  not  pledge  ourselves  for  thdr  accurtkcy* 
These  differences  consist  of  additions  and 
omissions*    The  additions  are  the  abolition 
of  the  Six  Clerks'  Office.  ,  This,  it  may  be 
remembered,  we  have  always  enforced ;  and 
it  would  seem,  that  some  recent  suggestions 
of  ours  hftve  not  been  unattended  to  ^,    in* 
Ktead  of  the  8ix  Clette'  Office,  it  is  proposed 
to  substitute  a  new  Filazets*  OfficCp  consist- 
ing of  six  FHIazers  and  eight  Clerks;  in 
which  all  proceedings  in  Chancery  shall  be 
filed,  and  decrees  and  orders  be  enrolled. 
These  Filacers  are  to  tax  costs ;  tb^ir  busi- 
nesB  is  to  be  conducted  in  the  present  Six 
Glerks'  Office ;  atid  their  clerks  ure  to  t«* 
fceive  fe6s,  to  be  settled  by  the  Loiti  Chan- 
cellor. 


And  tte  liffi  prdvUes,  titette  Mtana!  Ihl^ 
ment  of  tl*e  wiitors'  ftind  l*hl «»  hMi  brfwi 

Parliament. 

The  great  tonlission  in  Ae  present  bm, 
when  compared  with  the  last,  b  as  to  th^ 
Court  of  Appeal  b  Equity ;  no  mention  of 
which  -is  made.  The  ckuec  giving  tk» 
Hook  of  Lords  po^ir  to  ctH  'in  the  m^ 
ancc  of  the  Equity  Judges,  wad  to  «tho- 
rize  the  Examhrers  of  tfce  Cotirt  of  Chsaccrf 
to  adtnuxister  the  liBual  oaths,  have  ahd 
disappeared. 


iM*- 


REVIEW. 


Four  Lifiters  am  the  iktaUs  and  Mackatni 
of  the  Bill  fer  m  Gemtrjd  Registry  tf 
Deede  relaihi^  to  Betd  Ffperif,  Bf 
Htoiphry  W.  Woolrych,  of  the  Inirfr 
Temple,  Barrister  tft  Law,  Author  of 
"The  History  and  Results  of  Capital 
Punishments  in  England,"  &c.  &c 
Sibutidera  &  Benniiig.  18d3/ 


It  is  die  present  fashion  to  render  eTOt 
science  popuinr  add  ^eAsy  of  comptHewk*, 
to  strip  it  of  its  techhifcalitife,  tM  pfisscnt 
it  in  a  form  and  words  -which  Uaay  lie  com- 
l£  is  also  to  be  provided,  that  new  writs  I  prehended  by  aH.     The  present ^wmpWet » 


shall  issue,  the  ^orms  of  which  are  to  be 
Settled  hy  the  Lord  Ohancellor,  Master  Of 
the  Rolk,  and  Vie^-CftiancellOT.    ^ 

The  proposed  alterations  in  the  Registrar's 
Office,  ur^  nearly  the  same  as  in  the  former 
bill. 

As  to  the  Masters,  it  empowers  them  to 
hear  applications  from  time  to  time,  and  to 
answer  to  such  other  interloctltory  matters, 
as  the  Lord  Chancellor,  with  the  advice  of 
the  Master  of  the  Rolls  and  Vice- Chancel- 
lor, shall  appoint,  subject  to  apj^eal  in  cer- 
tain cases  :  but  the  plan  of  the '  Masters' 
Court  seems  abandoned.  The  salaries  of  the 
.Masters,  under  the'5  G.  3.  and  48  G.  3, 
are  to  cease/  the  appointments  'of  the 
Masters  are  to  be  vested  in  the  -Crown ; 
\he  salaries  of  the  Masters  are  to  be  paid 
out  of  the  suitors*  fund.  The  Lord  Chan- 
cellor is  to  issue  a  set  of  orders,  for 
establishing  the  practice  in  €ie  different 
offices,  and  for  oonsolidaiing  and  settling 
the  practice  of  the  Court.  Compensation 
is  directed  to  be  made  to  the  officers  abo- 
lished by  the  bill.  The  Chancellor  is  em- 
powered-to  give^upenmntta^OR  aHowoneoo, 

^  See  e$ite,  85. 


an  attempt  to  do  this  service  for  the  K«gi>r 
try  Question ;  laid .  its  authov  ^ndenralufii 
its  merits  when  he-caHsit  hf  tiie unttrtcr 
txvt  title  of  "  Lcttefs."  ft  dhovdd  hatif,  i« 
truth,  been  emtidfed  •'  The  Hottftetee  of  the 
Registry ;"  or  "  Thteitttic  IHu^tratjam  d 
the  Sfecond  Real  Property  Report;"  or 
something  which  would  have  assured  the 
reader  ikmt  he  wis  fkot  to  '«s{iB0t'«ay  tbisg 
dry  or  tediona  w  reasoBiny,  sgvme^ 


so 


or  prftcticBl  inlofmtitioti.  Vfe  «f«  teld  tt 
the  preface,  that  it  has  been  •'  t&a/ptiacA  for 
the  purpose  of  opeiiing  the  puLlfc  mind  to 
the  great  merits  of  ^e  General  RegL^try 
Bill ;"  wad  "  the  autiior  ventures  to  hope 
I^Mt  the  iMople  jit  large  will  mtdut  them- 
selves mastcars  of  the  \  plm ;  «Mi'  he^can  » 
sure  liifem,  tlftrt  if  they  -wftl  gi%te  it  thai 
support  they  -will  experience  -a  great  in- 
brease  of  economy  in  conveyahdng."  Afta 
this  elegant  commencement  the  author  be- 
gins his  letters,  femiliariljr  addresttng  tfaeo 

'«  Dear  Sir ;"  bu,t  whetlier  tiiie  WPf  P^' 
TOU  is  liie  reader^  or  tke'4diief  ng^nr i> 
jjowe,  or  who  elie,  does  «ot«|^pear.  The 
letters  then  flow  on  in  a  'stjPfe  f^easandy 
diversified  hy  little  faJniiiar  dialcigues  sna 
facetious  itoffki;  and  ^e  can  alsiure  Mr- 
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ment  is  aometimeft  lud^croiia,  hb  jokeo  wa 
iifesistibfy  grave;  and  that  although  his 
iilfbrmatioQ  00  his  subject  is  slender;  it  is 
not  at  all  exceeded  l>j  his  po^er  of  using 
wliat  he  haa. 

vThe  letteoi  m^y  U^  x^kfAyed  into  two 
kiadi  of  parigv^pha;  the  first  being  eulo- 
giufflfl  on  the  General  Registry  fiiUL  and  the 
last  being  aCtempted  answers  to  the  objec- 
tions to  it{  ^nd  if  we  are  ^ut  quite  eon- 
vinced  hj  the  V^l^er^  ve  are  dazzled  and 
coD&unded  by  the  fi>r9ier->of  which  this 
may  be  tsjcea  a«  ^  ^pediucMi : 


i« 


Negll^oe  Will  no  longer  supplauit  in- 
dttstry,  and  a  poofessed  carefessBessy  (he  fre- 
(jbeut  offspring'  of  seoret  ft^ud,  will  no  more 
i^e  from  amiw  its  native  darkness  to  violate 
a.'possession  which  fime  and  good  fidth  have 
esUblisW."  p.  dl. 

i  Qjf  the  truth  of  wbkh  we  sbotdd  he  even 
more  convince  if  w^  ^uld  Vfiderstand 
wittt  the  kamod  author  meana,  But  it 
wouM  be  idle,  in  Mr.  Woohych'e  opinion* 
t)  deny  the  priticiple .  of  the  iiegistiy  Bill ; 
and  ifre  .shall  see  how  he  brings  forwaid  the 
argriments  in  favour  of  it.  On  the  point  of 
suppressed  deeds  he  is  illustrative  to  a  faultT- 
*4^Hg4)  the  follp^g  ^  <v>t  quite  clealr : 

'  '*  Ose  %m\A  has  a  life  interest  under  a  set- 
tkmsiit.  He  may  aiakc  an  appointment  of 
the  estate  ahsolutelv  to  whotnaoever  he  will, 
ta  TOO,  or  to  me.  He  makes  an  appointment 
t6  Jamsa  Brown.  His  eldest  son,  whom  be 
dislaheritsv  <v,  wUeh  is  more  common,  who 
Ins  a  life  estate  gkca  him,  sells  or  morteagea 
tka  property,  and  dies.  Then  comes  James 
^own»  and  turits  otU  the  vnlucky  ^rcfa8ser» 
or  mortgagee,  by  virtue  of  hia  abaolu^  title.'' 

.  Wa  tvwwa  it  i#  me^t  by  tbii,  tp  aiip- 
po6<  aa  estsata   liipitad.  to  auch  uses  aei 
Smith  And  appoint,  and  in  detiJiU  of  ap- 
pointment, te  MmBelf  for  hh,  remainder  to 
Kb  eldest  scm  fpr  life*  remainder  pver  (rather 
ai)  immii^  Iftod^  of  settling  lands,  we  beg 
t^  iafo^  our  m^or).     )^ow  if  Smith  were 
to  appoint  Ik  fee  "  ^  yqu  or  jnp,"  you  q^  1 
vouU  anttr  qu  th»  property  and  tfik»  ik^ 
Me-deeda,  and  thua'  t^a  eldest  son  voiild 
not  be  able  to  adl  or  mortgage  k ;  akfaougfa 
9  he  too)c  pniy  a  life  estltte^  "which  is 
nior^  pomnaoa/'  or  if  .te  were  disinherited, 
v^  dp  QO(  e^  how  b^  coul4  eaaiiy  take  in 
^  Wyshm^f  or  mojctgagee,  wbo  woufd 
Qot  only  hp  iialuoky,  but  vary  iU-adyiaed.  to 
parehasa  or  lend  gioney.     Other  ctPries, 
Quite  as  a»tising»  aind  displaying  the  same 
Knowledge  of  die  enbfcct,  are  a)M>  told  res- 
pcctf^  Johi^  lyiUiama,   Edmund  Smith, 
Joh)^  Pfftitb,  and  Henry  ^am^s ;  and  Mr. 
Wiwiifgk  #iyb  with  the  |p£}a&ebu)y  reflec- 


tion, "  How  many  inatancea  may  there  not 
have  been,  in  which  deeds  have  been  mis- 
laid, forgotten,  or  omitted  to  be  brought 
forward  by  the  person  who  happen^  to  have 
the  euetody  of  them !"  Aye,  map  there  not 
have  been ;  but  we  have  it  in  our  power  to  .- 
comfort  Out  author  on  this  head,  by  telling 
him  that  it  Is  distinctly  stated  in  the  Report 
pf  .the  Selept  Ck)mmittee'  of  the  House  of ' 
Commons  on  the  subject,  that  such  in- 
stances are  extremely  rare*. 

Mr.  Woolrych  then  goes  on  to  relate  • 
another  funny  story,  about  "  Walter  Jones, 
Esq.,  an  enormous  proprietor  of  land,"  who 
fails.     "Sir  Simon  WaHop"  purchases  a' 
part  of  his  land,  and  *'  Farmes  Jack«>n  *'  a 
smaller  part.     Sir  Simon  gives  Jackson  a 
covenant  to  produce  the  titte-deeda,  but 
afterwards  parts  with  them.    Jackson  wiahea  • 
to  aell  his  portion,  and  applies  to  Sir  Simon, 
who  is  unable  to  fulfil  his  covenant;  where- 
upon,  Mr.  Woolrych  says,  the  fiarmer  must 
go  into.  Chancery ;  whereaa  wo  should  send 
him  to  l^w  on  his  covenant,  which  would 
foon  bring  Sir  Simon  to  his  senses,  and  hb  ' 
deed^  into  existence      The  fhct  is,  these' 
little  stories  are  **  pleasant,   but  wrongs" 
and  wa  may  hint  that  what  they  gain  in 
Sprighdiness,   they  lose  in  law.    Of  this 
we  can  only  find  rftom  for  another  instance, 
which*  is  cit^  to  prove  the  inefficiency  of 
outstanding  terms  to  proteot  a  purchaser 
or  mortgagee : 

'?  \  *maQ  u)ay  be  fraudulent  enough  to ' 
mortgage  his  property,  and  afterwards  to  seU 
it  without  mentioAing  the  •  mortffa^e.  Or,  it 
fuay  happen,  that  his  heir  or.aensee  might 
^ell  witnout  any  knowledge  of  (he  incum- 
brance. Such  aa  event  is  pe^sible,  beeauae 
the  mortgagee  might  receive  his  interest  from 
the  attorney  of  the  mortgagor*  with  whom  the 
^ew  ow^er  of  the  estate  migljt  not  have  had 
any  desdiogs*.  The  first  thing  Which  th^  pur- 
chaser's attorney  does,  is  to- discover  whether 
there  is  an  outstanding  term*  and,  accordingly, 
he  findft  out  j^h^t  one  really  exists  under  the 
settlement,  as  we  have  above  deserfbed.  *  Tliis 
he  immediately  causes  to  be  assigned  to  attend 
the  iaharitanca  of  ^a  client^  m4  in  the  in- 
stance we  have  put,  all  things  are  safe.  The 
attomev  ha^  dot^e  lyell,  and  the  ffond  fide  pur- 
cbi^er  ^  secured.  But  presently  comes  the 
n^ortgagee  n^th  hia  claim,  poor  man!  add 
fipd^  the  bird  flonni,  and  the  jcteeds  gone.  In- 
du^nant  at  the  dishonestv  of  his  debtor,  he  in- 
stitute^' prgc^eding^s  agunstthe  purchaaer  for 
the  amount  of  his  mongage  The  purehaaar, 
vexed  and  fVig^itened,  hastens  to  hia  solicitor, 
and  states  the  circumstancea  with  ao  very 
pbcable  brow.  '  Ah  \  b^t  gently,  my  friend^ 
s^ys  the  attorney,  '  do  you  think  that  I  have 


«  See  the  Report,  t  Mohthhr  Record,  417. 
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been  asleep  ?  We  have  got  the  assignment  of 
the  outstanding  term.' — '  I  know  nothing  of 
the  outstanding  term,  I  only  know  that  it  was  a 
very  long  bill,'  excldms  the  terrified  and  con- 
founded client.  The  end  is,  that  the  mort- 
gagee loses  every  farthing  of  his  money,  and 
although  the  purchaser  is  justly  left  in  posses- 
sion of  his  bargain,  a  serious  evil  has  been 
committed." — p.  16. 

Now  we  aie  anzious  to  relieve  Mr.  Wool- 
rych's  obliging  anxiety  for  purchasers  and 
mortgagees.  If  the  mortgagee  were  toler- 
ably well  advised  (and  the  author  must  ad- 
mit that,  if  he  were  ill-advised,  he  might  be 
utterly  deprived  of  his  rights  under  the 
Registry  Bill),  the  evil  he  supposes  could 
never  luippen.  In  the  first  place,  if  well- 
advised,  the  mortgagee  would  have  inves- 
tigated the  title,  and  taken  an  assignment 
of  the  outstanding  term  for  his  own  bene- 
fit ;  in  the  second  place,  he  would  have  ob- 
tained possession  of  the  deeds ;  in  the  third 
place,  therefore,  the  purchaser  would  never 
have  completed  his  purchase;  and,  in  the 
fourth  place,  the  mortgagee  would  never 
have  lost  his  money. 

Mr.  Woolrych  must  permit  ua,  therefore, 
to  give  him  a  little  advice,  which  we  assure 
him  is  well  meant.  Before  he  praises  a 
new  system,  he  should  understand  some- 
thing of  the  one  which  it  is  intended  to  dis- 
place. To  write  well  and  familiarly  on  a 
subject,  it  is  necessary  that  its  ordinary  prin- 
ciples, at  least,  should  be  known;  and 
before  a  person  sets  up  as  a  teacher  of  the 
public,  it  would  be  as  well  if  he  had  first 
tau^t  himself . 


WM 
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anUCATION  ANO  EXAMINATION  OF  AV* 

TOENXTS. 

To  the  Ediior  of  tho  Le^i  Oiserver. 

Shr, 
BxiNo  your  first  correspondent  on  the  subject 
of  ihe  Mucation  and  examination  of  attorneys, 
1  may  be  expected  to  notice  the  letter  of  S. 
He  has  written,  I  think,  in  an  assumed  cha- 
racter—that of  a  young  man  about  to  apply 
for  admission  as  an  attomev.  Such  person 
would  not  so  lightly  feel  the  duties  which  that 
tttuation  imposes  upon  him.  He  would  not 
proclaim,  that  a  dolt,  if  a  good  sort  of  man," 
IS  a  proper  person  to  be  admitted  a  member  of 
the  profession ;  leaving  Uie  unfortunate  client 
to  ine  remedjf  iff  action. 

Though  your  correspondent  S.  be  noifytt  of 
ojepediemtt,  he  has  suggested  one  expedient. 


by  way  of  pleasantry,  I  oipm^blead  ;  for  bf 
what  means  can  the  rnpectoMlitj^  (meaning  of 
course  the  moral  respectability)  of  a  }roimg 
man  be  ascertained  preriously  to  his  admission 
as  an  attomev?  Unless  the  judges  or  the 
examiners  deal  in  the  occult  sciences,  or  pos« 
sess  a  divining  rod,  like  Master  Dousterswivel, 
how  can  they  discover  the  hidden  recesses  of  the 
human  heart?  The  blackest  propensities  may 
lie  dormant  there,  unknown  even  to  the  indi- 
vidual himself;  for  until  motives  sufficiently 
powerful  to  produce  action  be  presented  to 
the  mind  (and  which  the  future  alone  can  pre- 
sent), its  purity  will  remain  unchanged.  No 
human  foresight  can,  I  fear,  prevent  tke  dmp* 
eri  entering  mto  the  community;  but  when 
they  are  detected,  they  may  soon  be  rendered 
innoxious,  by  the  inquisitorial  power  which  the 
judges  very  properly  possess,  and  wluch  they 
mi^t  exercise  mucn  more  fre^uently^  than  is 
their  custom.  Are  not  low-cunning,  chicanery, 
dishonorable  practice,  and  all  £e  sharpers' 
hateful  arts,  more  likely  to  be  found  lundng 
in  the  gloom  of  ignorance,  than  abiding  la  aa 
enlightened  and  well-educated  mind  ? 

I  wrote  in  the  hope  of  increasing  the  res*, 
pectability  of  the  profession :  the  letter  of  S. 
nas,  I  fear,  been  prompted  by  a  desire  to  r&- 
press  its  influence. 

G.W. 


Sir, 
As  the  subject  of  education  and  examinadoa 
of  attorneys  has  before  been  discussed  in  yov 
valuable  columns,  I  scarce  know  what  apology 
to  ofier  for  urging  a  few  remarks,  than  as  your 
correspopdcnt  in  the  last  number  observes, 
"  the  importance  of  the  subject  to  the  pubfie 
at  large"  demands  our  attention,  or  uBle» 
further  correspondence  on  the  sutyect  would 
lead  to  a  legidative  enactment.  It  is  ceriunly 
much  to  be  regretted,  that  "  attorneys,  as  a 
body,  do  not  hmd  that  station  in  the  worid's 
esteem  to  which  they  are  entitled;"  and  it 
therefore  becomes  a  matter  for  conaideratioo, 
how  the  professioa  are  to  become  entitled  to 
that  respect,  which  the  importance  of  their 
occupation  demands.  I  should  say,  if  the 
necessity  which  your  correspondent  G.  W.  st- 
taches  to  education,  and  £.  G.  to  capacity, 
were  united  with  the  necessity  urged  by  your 
correspondent  S.  to  respectabditv,  it  w«nild  be 
a  certain  step  towards  accomplisniag  this  de- 
sirable object;  but  then,  without  some  a^ 
sistanoe  from  the  kfpslature,  how  should  we 
be  enabled  to  carry  these  thin^  into  effect? 
I,  for  one,  am  certunly  of  opinion,  that  the 
profession  sufiers  discredit,  and  the  world 
imposition,  from  the  *'  sharpers"  in  the  pro* 
fession  infinitelv  more  than  from  the  fools  of 
it;  and  although  I  admit,  to  its  fullest  extent, 
the  necesttty  of  talent  and  ability,  yet  no  one, 
I  am  sure,  can  deny  the  grievance  that  exists, 
while  that  class  of  persons,  commonly  called 
''pettyfoggers"  ana  '' shaipers,'*  are  allowed 
to  exist :  and  when  the  name  of  a  lawyer  be- 
comes almost  a  by-word  to  the  world,  does  it 
not  behove  the  respecteble  part  of  the  profes- 
sion to  stand  forward  in  a  body  to  oust  thcN 
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"^worthy  gendemen"'  from  a  profesdon  thait 
would  otherwise  become,  not  onljr  hooomble 
to  themselves,  but  to  the  publi&  at  lar^e }  It 
seems  difficult  to  devise  means  of  effecting 
such  an  object.  I  should,  at  any  rate,  suggest, 
that  in  addition  to  an  examination,  a  prohi- 
bition to  taking  articled  derks  under  a  cer- 
tain premium,  excepting  in  the  case  of  chil- 
dren: thus,  if  the  amount  were  stated  low,' 
say  at  least  one  hundred  pounds,  it  would  limit 
rather  the  number  of  attorneys,  prohibit  many 
k>w  persons  from  entering  the  profession; 
while  those  who  were  not  affluent,  but  highly 
respectable,  would  j^ain  ready  admission.  1 
cannot  think  there  is  much  tear  that  clients 
will  suffer  from  want  of  knowledge,  where  a 
respectable  practitioner  is  concerned. 

T.  H.  B. 


Sir, 
I TRT78T  you  vnll  not  require  me  to  apologise 
for  troubling*  you  with  another  letter  on  this 
tabject,  in  reply  to  those  of  E.  H.  and  H.C.T. ; 
for  I  do  not,  at  present,  think  the  point  is  so 
dearhr  against  me  as  E.  H.  fancied  his  tale 
woula  make  it :  and  I  have  before  said,  my 
object  was  to  bring  the  subject  under  further 
discussion. 

The  arguments  of  E.  H.  are  two-fold ;  first, 
that  the  examination  I  propose  mtght  not,  and, 
Mcondly,  that  it  cannot  be  carried  into  exe- 
cution. 

On  the  second  point  I  have  yet  advanced 
nothmg,  for  I  thought  that  the  first  should  be 
first  decided ;  and  though  I  cannot  but  think, 
that  by  means  of  the  Incorporated  Law  Insti- 
tution, or  otherwise,  some  examination  into 
general  character  for  honesty  and  good  prin- 
cq)les  miffht  be  contrived,  yet  I  must  call  to 
my  aid  the  rules  of  law  against  duplicity,  in 
pleading  to  dispose  (for  the  present  at  least) 
of  this  second  question.  I  will  therefore  now 
address  myself  to  the  first. 

In  m^  former  letter,  I  stated  that  the  le^ 
profession  was  sunk  so  low  in  the  eyes  of  tne 
world,  by  those  members  who  were  wanting  in 
fttpectabiiityp  rather  than  those  who  were 
wanting  in  capacity.  The  case  which  is  related 
by  E.  H.  IB  so  shortly  stated,  that  it  appears  to 
ne  quite  insufficient  to  decide,  nay,  I  would 
^ost  say  to  assist  in  deciding  the  question. 
AsB.  H.,  however,  relies  so  much  on  it,  let 
Us  for  a  moment  consider  it* 

It  does  not  appear  that  the  **  ignorant  at- 
torney who  prepared  the  will,"  there  spoken 
of,  was,  at  afi  events,  unable  to  pass  the  pons 
vinorum  of  his  profession.  He  made  a  mis- 
take, it  appears,  in  drawing  a  will,  which  the 
puties  who  claimed  under  it  thought  it  ad- 
visable to  spend  ''hundreds  or  thousands  of 
pounds"  to  support.  This  sum  is  doubtless 
partly  composed  of  fees  to  counsel  for  advising 
on  cases  before  defending  the  actions  and 
suits  which  E.  H  mentions,  and  afterwards  for 
other  opinions  on  evidence,  &c.  during  their 
progress.  And  other  attorneys  were  doubtless 
employed  in  defending  them.  Yet  all  these 
Attorneys  and  counsel  went  boldly  on;  they 
>Kv%r  gav^  up  the  question  by  a  eompromiae. 


They^  would  ail;  I  buppos^r'b^  at  once  reject^ 
by  £.  H. ;  nay,  I  dare  say  he  would,  in  "  one^ 
fell  swoop,"  purge  the  Courts  at  Westminster 
of  half  their  officers.  I  am  inclined  to  think, 
however,  that  all  this  litigation  was  rather  a 
fault  in  the  law  itself — it  was  but  part  of  the 
"  glorious  uncertainty  of  the  law."  It  is  not, 
however,  by  one  or  two  particular  cases  that 
this  question  can  be  satisfactorily  decided. 

£.  H.  bestows  a  sigh  on  those,  who  after 
serving  their  apprenticeship,  should  be  refused 
admittance,  on  the  score  of  dishonesty  or  de- 
pravity ;  and  yet  he  would  ruthlessly  exclude 
all  such  as  could  not,  with  a  prophet's  fore* 
sight,  predict  the  too  uncertain  and  often  con- 
tradictory decisions  of  a  Court.  I  leave  it  to^ 
vour  readers  to  determine  how  much  more- 
justly  our  pity  may  be  claimed  by  the  one  than 
by  the  other. 

In  reply  to  the  last  objection  of  £.  H.,  I  can 
only  answer,  that  I  never,  for  one  moment, 
considered  that  wealth  was  any  standard  of 
respectability. 

That  there  are  no  ignorant  lawyers,  or  that 
an  examination  as  to  capacity,  before  admission, 
would  not  protect  us  from  many  more,  I  do 
not  conteno.  But  I  am  inclined  to  think,  that 
the  present  mode  of  recovering  the  damages 
which  a  jury  awards  as  a  recompence  for  uie- 
injury  sustained  by  an  attorney's  ignorance, 
is  his  most  just  punishment.  He  then  takes 
the  responsibility  of  conducting  any  particular 
affiur,  or  not,  as  his  own  judgment  dictates ; 
and  he  may  be  well  qualified  tor  the  ordinary 
duties  of  an  attorney,  though,  perhaps,  incapa- 
ble of  their  more  difficult  ones.  That  the  law, 
however,  on  this  head,  as  it  now  stands,  is 
perfect,  far  be  it  from  me  to  assert. 

No  one,  I  think,  will  deny  that  the  legal  pro- 
fession is,  more  thiui  any  other,  swarming  with 
the  most  dishonest  ana  unprincipled  practi- 
tioners; and  I  think,  that  if^any  examination 
could  be  formed  that  would  cleanse  it  of  these 
nmsances,  it  would  be  the  greatest  boon  to  all 
its  honorable  members,  and  to  the  public  at 
larire,  that  could  be  well  bestowed.     . 

n.  C.  T.,  I  observe,  seems  rather  inclined 
to  favor  both  kinds  of  examination :  this  may, 
perhaps,  be  at  last  the  best  plan.  S. 


NEW  BILLS  IN  PARLIAMENT. 


■•rhi 


A  BILL  FOR  HOLDING  THB  SUMMER  ASSIZES 
FOR  THE  COUNTY  OF  SUFFOLK*  IN  EVERY 
TEAR,  AT  IPSWICH. 

Reciting,  that  itis  expedient  that  the  Summer 
Assizes  for  the  county  of  Suffolk  be  held  in 
each  year  in  the  town  and  borough  of  Ipswich: 
And  that  the  holding  the  same  as  aforesaid 
would  be  conducive  to  the  more  speedv  and 
effective  and  due  administration  of  justice  in 
the  said  county  of  Suffolk ;  it  is  therefore  pro* 
posed  to  be  enacted.  That  from  and  after  the  * 

all  the  summer  Commifltions 

y  4 


ii$ 


Siyriir  €mk^:  LMOktm^elk^s  MIfn 


If  Ante  vdNM  iMui,  ana  ilf  CMiMM*  Gm». 
ttdntOM  o€  Ofet  and  Tem^ivt  Md  A  Oodrm 
teisalon*  oif  General  Gaol  D<sHvery,  tvUieh  sbtll 
be  appointed  tor  be  held  and  tftecuted  for  tbo 
•aid  county  of  Snffrik  iir  lie  miAtner  monthf 
ia  each  and  evefy  yea#,  -slMdl  be  held  and  exo- 
ovted  in  the  Court  Honee  in  lite  to#a  and 
borough  of  Ipf^^cb* 

Pronded,  Thai  if  at  anv  tlxflo  berealter  tbo 
Add  town  and  borough  or  Ipawich,  or  tbe  said 
Court  HouBe,  shall  be  wholW  unfit  fotf  hoMing 
Asfliaes  tbere^  by  accident  or  fire^  or  by  means 
of  any  contu^ious  or  epidemical  dSatMBDer,  or 
by  renson  ofany  dtil  fUoMAs  or  disorder^  er 
the  danger  or  reasonable  appreHensiotf  tllei^f» 
or  by  reason  of  any  other  unforesoln  eoime  or 
exigency^  the  same,  or  aiiy  of  the  aforesidd 
uottera  be  toede  to  appear.  lMf«)M  the  Lord 
High  Chancellor^  or  Lord  Keepefi  or  Lords 
Oommissioners  for  beeping  the  Qreit  BM,  tor 
the  time  benig,  that  then  a^  in  sneb  cMe« 
dnlv  it  shall  ood  may  be  lowfdl  to  and  for  tfio 
said  Lord  High  Chancellor,  or  Lord  Keeper, 
or  Lords  OommiaMoners  for  iLOef^dg  ^  Great 
Seal  for  tlie  tunebeing,  wilithead^iee«flh« 
Juitioee  of  Assise,  from  time  to  time,  iil  iUid 
during  the  continuadce  ef  each  reapecftife 
eadgendes  only,  and  fet  ai^  at  nn  Mher  tidie 
or  time^  to  appoint  some  oonveiflettt  nlaee 
within  the  sdd  county  of  Stiffbik  fdr  holditig 
the  said  Assnes,  aiid  ei«b  or  either  of  thehii 
instead  ef  the  said  Conrt  House  in  the  town 
and  borough  of  Inswieh ;  any  thing  in  this 
present  Act  notwithstanding. 


m*m 


im     I  •  !■ 


SUP£filOR  GdiiRTSy 


■*^. 


PSibCTIOa.— INJ«M6TI0ll« 

iif  tpeelal  Injunction^  grant^,  wUhM  ihe 
j^revioUi  uimmon  If^fiinction,  14  restrain  a 
plaintijJT  at  law  frum  iking  out  e^recuH^ 
upon  a  fud^ent  o6iained  6y  him  ih  an  ac^ 
iton  of  ^ecimeni,  U  Md  to  be  cantrvrp  to 

and  in  casei^warranti  of  attorney^  where 
there  woe  no  i^pefinniiy^  ^  ottniMhfg  the 
comnum  imfornuti^m 


A  diapel,  l>elongiBr  fir  the  sect  of  Presby^ 
tfrians  m.Wales^  has  been  for  some  years  tne 
Bubject  of  several  Buitj  at  law*  and  in  equity,  as 
weu  before  the  f^issmg  of  the  act  abolishing 
the  Welch  Judicature  as'  since.  A  special  in- 
jnnetion'  was  granted  by  Ihe  06ttit  thm  id  t^ 
strain  the  hieir^-law  of  the  last  stti-ViVftig  fh^ 
tee  of  the  ch^iel^  from  suin#  odt  execution 
upon  a  judgment  obtiuAed  by  Mm  hi  an  actioii 
or  eieetment  again^  a  preacher  in  potaesslon, 
or  claiming  the  right  Of  poesestioA.  That  ih. 
jnnnion  was  afterwuda  disehar^d  by  the 
WilchaM|«in«4ldt)K    AiNSf  <he  abi^lillM  4»f 


nan  jtaMfedo^  ttofhirwni  iewnedhUMi 
GeMti  and  upon  apnllMlon  toade^  a  IJkeii' 
jtncthm  Wat  gvanted,  nfkkeut  tkeffnfhmmh 
man  k^uncti<m.  Upon  •  metion  fo  diMsN 
that  flslnnetion  for  irregiAarity,  the  Lord  dsa^ 
eeUor  haviiu^  heard  iIk  teguments  ef  eeuswl 
for  parte  or  seTerol  days,  now  dei^ereA  kh 
judgment.'^''  The  question  i*  this  ease  taracd 
upon  the  regularity  of  a  speeiei  faija*etioiH-<l* 
ledged  on  one  side  to  have  lieen  granted  en  s 
suppression  of  facts-  to  fcstrain  a  pfadntiff  si 
hiw  from  taking  oat  ecoecution  i^on  a  jud^ 
ment  ia  an  deiion  ef  ejeotiaent,  there  l^eiaf  s 
preceding  ii^Junctton  mnted^^d  widch  ms 
dlBSoh<e<&ttin  the  Wmb  Courts,  before  Um 
abolitieM  of  the  Welch  Jadieetaro.  h  is  scf 
necessaij  to  go  into  the  oonsiderMien  ef  thoM 
fiEu;te  wmoh  are  stated  to  be  suppressed  or  mis- 
represented upon  tlie- application  for  this  in- 
junction. I  find  no  authority  for  the  grtadng 
of  h  ^pcetsl  i^iunetioo'  in  sdlsk-  oaaes  as  tias^ 
without  a  preHourt  eoramoDiiyanction*  In  tin 
case  of  Annkl0n  f .  Thumae^  3  Merir.  236| 
Lord  Eldem  lays  dOWn  tlie  role  o£  pnctice»  10 
refuse  auefa  i^Unctiont,  without  tne  nrenoM 
onmqioab  iajohetion,  exfcOpt  in  cnses  wnere  tks 
plaintiff  hOa  not  asi  oppertnnstp  of  ohtsinif 
the  common  injunction.  In  a  cnae  of  Ant^def 
V.  Rbokit^  in  riie  yeilf  ISI7,  iBontkmed  is  s 
note  te  MK  MerivOe's  repdrt  4iFrmdd§A  i. 
Tkemaa,  thra^  ww,  it  is  tme,  n  apssfia)  iappa- 
tion  granted  without  the  common  injuaclisB/ 
to  reslriin  ndelsBdaitlErtMi  iuinf  onl  esecu* 
tien  upon  a  warmtit  of  attteney^  fi^^^r^*^  to  cMh 
feis  judgmait  upoh  e  bond.  Wafrsnts  of  it' 
tcnrnejr  fonh  an  exoeptien  to  the  MMial  nlr» 
being  eOses  in  whien  a  party  cotud  not  We 
the  opportunity  of  obtninin||r  the  coiunea  ift' 
jnndtioiL  I  tike  it  there  it  nn  anthoritr  to 
ni^ve  that  the  course  efprve6eding  hi  Waia 
was  the  saeae  as  it  is  here*  fas  the  cenatiM 
pahitinei  the  phtetiee  warf  to  gituit  a  tp^ii 
in|unction  without  thn  pieldoae  conunea  ir 
jUnetfiosii  That' was  adodier  ezosnptian  to  Ihe 
practiee^Mie,  And  the  ground  of  it  may  be  tbs 
sameia  of  the  warrants  of  aitoneyt  but  itii 
elear  thai  this  ptadaoe  of  thd  countiet  paktiaQ 
did  riot  eklfcnd  to  cnses 


fikelhia»  aetheiadft 
there  diMolrtd  liie  spectai  indnetioii  ter  tis* 
vety  urregnlarity.  I  take  it  thnrofofe  that  tkii 
injunction  must  l>ediaeolYedf  wiahnoats.*' 

A(t^rney  Generai  v.  Joneot  a*  Llhcolh'rlsi 
Hall,  before  the  L6rd  Ghanceiler*  Mi.  M, 
lid3i 


lUiIli 


nG&BiMnNV.-a-VU8B^*-tAnU]*0E. 

jt  fi¥99vto  rn  wn  UgVniMnt  fw  M  wpait  ^* 
tMe^  ie,  ^  hikttOie,  OMtftHMf  Hi  t%e  fcM^ 
M*Mi  ]»r^  #11  tke  ptiri'oftkahmeeM 

/M^ «M« n^  tunMfMi  eaUar^r/  tohiff 

^oitkeetfntfMy^eHiflie M^  «M%  kitutMi 
that  the  ieteedwH  h  ka^  thtien^rftk» 
ftit0iMt  if4keme4intheU^. 

lie  plaihtifi^s  Ul  etate^  thnt  ^  a  •S' 


Stfmor  ComiB  *  tidlUi  Kim^^a  Aowil  Pmo9k0  Otmt^ 
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jDdMlaui  6t  MPeonaal,  lieaiiBg  dat«  tb«  Ist 
•f  Aa^m»  1825,.  tbe  defeDdant  agreed  to  let 
10  the  plaiBtiff  a  dwellkif  house  upon  teefte  for 
seven,  foofteeiit  or  twentv-one  years,  upon  the 
kSkn^iwfl  tenoe: — ^the  pkintin  paiyittf  lOOO/. 
upon  eateriii«r  into  poaeeviioB  of  the  home, 
jwu  u  hold  it  at  a  rent  «f  dIM.  a  year  for  the 
firtt  seven  years,  «l  the  txpintien  of  which, 
the  tenant  was  to  hare  the  option  of  eoiitinuhif|r 
^  possessioafor  the  next  seven  years,  M  the 
lihe  rent,  upon  paying  down  another  1000/.,  or 
at  the  tomascd  rent  of  360/.  without  suebpay- 
BB«nt.  A  lihe  opCM  was  gi? en  him  at  tbe^  ex- 
pintioii  of  foarteen yean;  Imt  there wasapro* 
yko,  that  he  mav  give  up  the  premises  at  Hie 
end  of  any  of  those  penods,  and  so  put  an 
tad  to  the  term.  A  lease,  porporting  to  be 
hi  punwanee  of  tiilB  agreeuent,  was  drawn 
up  by  the  defendant's  solieitor,  and  a  draft 
Iheieof,  together  with  a  copy  of  the  agree- 
ment, and  abstiaet  of  title^  was  given  to  the 
pkintiff^s  soUcitori  and  laid  by  liim  before 
counsel.  In  the  draft  of  the  lease,  the  pre- 
mises were  demised-fbr-a  term  of  twenty-one 
years,  determinable  in  manner  thereinafter 
mentioned,  bein|^  the  terms  hbove  stated,  except 
the  proviso,  giving  the  tenant  the  option  of  de- 
termhuBg  t£e  lease  at  the  end  of  Seven,  or  of 
fourteen  years,  which  was  omitted,  and. the 
.pmission  escaped  the  notice  of  counsel  to  whom 
it  \?as  submitted.  The  lease  was  executed  in 
that  form ;  and  the  plaintiff  paying  the  1000/. 
^ter^d  upon  the  possession.  A  short  time  be- 
fore the  ^piration  of  the  seven  years,  the  plain- 
tiff signified  his  intention  of  putting  an  end  to 
the  term,  and  giving  up  (he  premises,  when 
die  defendant  insisted  that  he  had  takeh  from 
hiffl  an  absolute  lease  for  twenty- one  years, 
and  that  the  only  option  reserved  to  the  plain- 
tiff was  to  pay  another  sum  of  1000/.  or  fall 
^dtar  the  increased  rent  of  250/.  a  year. 

Mr.  Ptwberien  and  Mr.  SideAotham,  fof  the 
plaintiff,  insisted  that  the  lease  was  a  departure 
nrom  the  terms  upon  which  the  parties  agreed, 
ss  appeared  by  comparing  it  with  the  agree- 
ment. .  They  read  the  depositions  of  the  coun- 
sel or  Conveyancer,  before  whom  the  lease  was 
hdd  to  be  settled,  and  who  stated  that  the 
omission  of  the  proviso  bad  accidentally  es- 
ttped  his  attention. 

Mr.  Bickeriteth  and  Mr.  Barh^,  for  the  de- 
fcndaht,  xubmitted  that  there  was  no  omission 
tt  mistalce  m  the  lease ;  it  did  give  the  plaintiff 
the  option  of  paying  down  loA)/.  at  the  expi- 
ntion  of  the  nrst  seven  years,  or  falling  under 
the  larger  rent — ^thatwas  the  only  option  in- 
tended to  be  given  him.  Thev  renA  the  depo* 
sition  of  the  defendant's  solicitor,  who  stated 
that  it  had  bec^  his  beUef^  that  the  words  **de- 
terminable  at  the  end  of  seven  or  fourteen  yean 
as  hereinafter  mentioncd,'*^  referred  to  the  op- 
&m  of  paying  the  1000/.  in  advance,  or  the 
higher  rent.  • 

Tht  Master  (fthff  RoUi.-— The  questions  in 
ihis  case  are,  whether  a  clause  has  been,  by 
mistake,  omitted  in  a  leasee  against  the  inte&- 
iion  of  the  parties ;  and  if  so,  whether  the  lessee 
Is  conseqnentiy  entitled  to  have  the  option  of 
detfci  mining  ins  lease  in  the  •same  mtinner  is  if 


the  dsmohad  beea  InMted.  ^1ttlanh*  wiir- 
sion  of  this  clause  is  coottnty  to  the  original 
intention  of  the  parties,  is  manifest  U[K>n  the 
agreement,  sifpned  by  the  defendMit. himself. 
No  evidence  hat  been  pfodvced  by  the  defend* 
ant  to  shew  that  that  originri  inUBBtton  was 
depsRted  from,  or  varied  j  and  it  is  piwad,  bv 
the  testimony  of  professional  gentlemen  of  hign 
character,  that  there  was  no  intention  to  vary 
the  agreement  on  the  part  of  the  plaintiff.  The 
leaseitself  is  unintelligible  and  absurd  in  its  ex; 
preasion.8,  unless  the  danse  were  omitted  hj  a 
mere  mistake  of  the  drawer.  The  p)aintHt*  is 
therefore  entitled^to  the  relief  prayed  by  th6 
bill;  and,  as  the  defence  is  wholly  without  co- 
lour or  fairness,  that  relief  must  be  given  to  the 
plaintiff,  with  costs. — f^ood,  Bart.  V.  Marr^ 
at  tiie  Ro&s,  Feb.  13th,  1832.    M.  R. 


fJMttn'i  Bmcf^  practice  Court 

AWABO.— CONSTBtlCTIOH. — ^ABBItRATiOK.  ' 

Contirwtm  qfQwtrdos  taatstt  noi  9peci/U»Uy 

directed. 

G^iMtm  shewed  cause  against  a  rule  for  set- 
thig  aside  an  award,  on  the  groilnd  that  it  did 
not  give  any  direction  as  to  the  costs  of  the  re- 
ference, althoiudh  tUey  w$:re  placed  in  the  dis- 
cretion of  the  arbitrators ;  tiie  costs  of  the  caus^ 
were  to  abide  the  evedt  of  the  anvard.  Theit 
award  on  the  subject  of  costs  was,  that  "  each 
party  shall  pay  and  bear  his  own  tttsts  ofsnU," 
The  words  "  costs  of  suit*'  might  mean  (tech- 
nically) the  costs  of  the  cause ;  but  they  might 
also  mean  the  costs  of  the  reference  ;\  and  the 
Court  would  presume,  diat  the  arbitrators  had 
exercised  a  aiscretion  over  those  costs  only, 
over  which  they  had  power  to  act.  But  if  it 
means  the  costs  of  }>otn  the  cause  and  the  re^ 
f^rence,  then  the  arbitrators  have  decided  as 
to  the  costs  of  reference,  and  therefore  the 
award  is  final :  if  it  means  only  the  costs  of  the 
cause,  then  no  direction  is  given  as  to  the  costi 
of  the  reference;  an(l  the  rule  In  such  cases 
applies,  that  where  nothing  is  smd  in  an  award 
^out  the  costil  of(  reference/ each  party  pays 
his  own  costs.  In  that  case  also  tiie  award  Uf 
final. 

/*.  E>Uu  simported  the  rule. 

Parke,  J.,  I  think  theaward  of  theaibilrators 
in  thk  case  is  final  Their  award  either  included 
the  cost  of  the  cause  and  the  costs  of  the  refer, 
ence,  or  it  only  includes  the  costs  of  th^  suit  If 
it  includes  the  coetiMboth  the  cause  and  the 
reference,  it  is  bad  as  to  the^costs  of  the  cause, 
but  it  is  n^}^  fi  "^  If  it  only  indndesthf.  costs  of 
the  cause,  it  says  nothing  about  the  costs  of  the 
referenoe,  and  therefore  each  party  nMt  |iay 
his  osstt  costs.  In  that  case  also  theaward  la 
fiaal.  Thepretent role  nmst  tkercfdtre he  die- 
ehaifmd.«->IUde  dischamd,  withoift-eaets.— 
JoM9  V.  Jones,  Jan.3Bth,l833^jL  B.  P.  C. 
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Sn^^enor  Otmrts:  Kmg*9  Bench  Practice  Court ;  Exchequer. 


or    ATTOBHST.  —  SUBTIYOR. 
JOINT  DBBT. 


Judgment  may  be  entered  up  on  a  warrant  ef 
attorney  to  ihreCtfor  a  joint  debt  bytketur- 
viuore,  aitkougk  nothing  is  etated  in  the 
warrant  or  the  de/eaaance  ae  to  survivore. 

A  warrant  of  attorney  was  given  to  three 
persons  for  a  joint  debt  due  to  tbem.  In  the  war- 
rant or  defeazance  nothing  was  said  relative  to 
survivorB.  One  of  the  tl^ee  died,  and  on  ap- 
plication being  made  to  enter  up  jud^ent  up- 
on the  warrant,  at  the  suit  of  the  survivors — 

The  Court  allowed  it  to  be  entered  up,  ob- 
serving, that  as  the  debt  would  survive,  the 
power  to  enter  up  iudgment  would  also  sur- 
vive.— Rule  granted. — Build  and  another  v. 
Nightman.   3l8t  Jan.  1833.  K.B.P.a 


POOB   BATB.— COSTS  OF  APPBAI*. — JUBISDIC- 
TION  OF  JUSTICES. 

TheJutttces  at  Seuiom  have  power  to  hear 
and  determine  an  appeal  which  has  been 
entered  against  a  poor-rate,  although  the 
appellant  doee  not  appear  to  support  his 
appeal. 

An  a][>peal  againstapoor  rate  was  entered  at 
the  Epiphanv  Sessions,  1833.  After  it  bad 
been  entered,  the  appellant  was  advised  that 
the  evidence,  by  which  he  proposed  to  support 
Us  appeal,  was  insufi&cient.  When,  therefore, 
the  appeal  was  called  on  in  its  order,  the  ap- 
pellant did  not  appear  to  support  it.  The  re- 
spondents pravea  that  the  tfourt  would  enter 
into  the  appeal,  in  order  that  the  respondents 
might  obtam  their  costs,  to  wluch  they  had 
been  put  in  conse^inence  of  the  appeal.  The 
Gourtof  Quarter  Sessions,  conceiving  that  they 
had  no  power  to  proceed,  in  the  absence  of  the 
appc^Uant,  refused  to  fl^o  into  it.  A  rule  for 
a  mandamus  to  compel  them  to  hear  it,  having 
been  obtained,  and  cause  shown  against  it-« 

Parhe,  J.,  said,  it  was  clear  that  the  sessions 
bad  power  to  hear  the  appeal ;  but  as  the  ob- 
ject of  this  appeal  was  only  to  obtain  the  costs 
of  the  responaents,  it  would  be  better  that  the 
rule  for  the  mandamus  should  be  discharged, 
on  the  appellant  undertaking  to  pay  the  re- 
spondents' costs. — ^Rule  discharged  accordingly. 
The  King  v.  Justices  t^fEssem,  Jan.  30th,  i{^. 
K»  0«  P«  C* 


SMALL  DBBTOB. — ^ATTOBNBT.^-NOTICB. 

A  debtor  who  eeehs  his  discharge  under  the 
48  Geo.  3,  e.  123,  must  serve  his  notice  on 
the  plaintiff  in  the  action,  and  not  on  the  at* 
tomey.  Such  an  application  can  on^  be 
disposed  iff  in  term  time. 

A  debtor  who  had  remained  in  execution  for 
twelvt  calendar  months^  for  a  debt  not  exceed- 


ing 20/.,  applied,  under  the  act  of  the  48  Geo:. 
3,  c  123,  tor  his  discharge.  He  served  the 
notice  reouired  by  the  act  on  the  plaintiflTs  at- 
torney only,  and  not  on  the  plaintiff  himself. 

Ball  opposed  his  discharge,  on  the  ground 
that  the  notice  should  have  been  served  on  the 
plaintiff,  and  not  on  Ids  attorney ;  for  the  at- 
torney's authority  had  ceased  when  execution 
had  issued. 

Parke,  J. — The  notice  ought  to  be  sored  on 
the  plaintiff  himself,  and  not  on  his  attorney. 

R,  y,  Richards  then  implied  for  further  time, 
in  order  tliat  the  defendant  mi^ht  serve  the 
plaintiff,  and  that  the  matter  might  be  dis- 
posed of  at  chambers. 

Parke,  J. — From  the  language  of  the  statute, 
it  is  clear  that  the  application  can  only  be  made 
and  disposed  of  in  term  time,  and  cannot  be 
disposed  of  at  chambers.  The  defendant  must 
therefore  remain  in  custody  until  the  next  temu 
Rule  refused. —  Kelly  v.  Dickenson  antt  another, 
Jan.31, 183;i    K.B.P.C. 


COUBT  OF  BBQUB8TS  ACT. — COSTS. 

TTte  master  iff  a  vessel  trading  between  Lon^ 
don  and  Rotterdam,  having  no  place  of 
business  in  the  city,  but  occosionaUy  trmns- 
acting  a  little  busineu  ai  the  quay,  where 
his  vessel  is  moored,  and  having  a  place  of 
residence  in  Southttark,  is  not  a  person 
seeking  his  livelihood,  or  having  dealings 
or  transactions  in  London,  within  the  mean- 
ing of  the  fjondon  Cwrt  of  Requests  acts,  3 
Jac.  \,  c.  15.  &  14  G.  2,  c.  10. 

Comffn  shewed  cause  agunst  a  rule  calling  oa 
the  plamtiff  to  shew  cause  why  he  should  not 
be  deprived  of  his  costs  of  this  action.  This 
application  was  made  under  the  authority  of 
the  London  Court  of  Requests  acts,  llie  fint 
act  which  takes  away  costs,  where  a  defendant 
who  ought  to  be  sued  in  the  Ck)urt  of  Requests 
is  sued  in  the  superior  Court,  describes  the 
person  liable  to  be  sued  in  the  inferior  Court 
thus :  "  any  citizen  and  freeman  of  the  aXj  of 
London,  or  any  odier  person  being  a  victualler, 
tradesman,  or  labouriDg  man,  intuiting  within 
the  said  ci^  or  theliberties  thereof.'*  Thewords 
of  the  14  G.  2,  c.  10,  extendi  the  class  of  per- 
sons liable :  the  words  are,  **  every  citizen  and 
freeman  of  the  city  of  London,  ana  every  other 
person  and  persons  inhabiting  within  the  said 
city  or  its  liberties,  and  also  persons  renting  or 
keeping  any  shop,  shed,  stall,  or  stand,  or  seek- 
ing a  uvebhood  there."  And  the  last  act, 
the  39  &  40  G.  3,  c.  104,  describes  the  person 
liable  to  be  sued,  as  ''  residing  or  inhabiting 
within  the  said  city  or  its  liberties,  or  keeping 
any  house,  warehouse,  shop,  shed,  stall,  or 
stand,  or  seeking  a  liveliliood,  or  trading,  or 
dealing,  within  the  same  city  or  liberties."  In 
the  first  place,  this  case  falls  within  the 
exception  mentioned  in  the  act,  for  there 
is  a  Count  in  ihe  declaration  for   use  and 


superior  Cmni$  :  Si^itgwer. 


3l» 


occnpaddn.  But  ui  the  3  Jac.  1»  c.  15, 
there  is  an  excq)tioii  or  proviso,  which 
enacts  that  the  act  shall  not  extend  to  "  any 
debt  for  rent  upon  any  lease  of  lands  or 
tenements,  or  any  other  real  contracts."  In 
the  declaration  there  is  a  count  for  use  and 
occimation ;  and  therefore,  this  case  falls  with- 
in  the  exception,  accord^  to  WooUe]^  v. 
Chutman,  Dougl.  244  $  and  HMen  v.  Newman, 
13  East,  161 ;  in  which  it  was  held,  that  that 
dsiue  extended  to  an  action  for  use  and  occa- 
pation.  He  also  cited  Tidd,  956,  9th  edit. 
[Bompoi,  Seij.  cited  the  exception,  as  stated  in 
a9&40G.d,  c.  104,  ''that  this  act  shall  not 
extend  to  any  debt,  where  any  title  of  freehold, 
or  lease  for  years^  of  any  hmds  or  tenements, 
shall  come  in  Question."  And  the  Court  ex- 
piessinff  an  opmion,  that  this  did  not  include 
lue  and  occupation,  Camjfn  proceeded  with 
the  facts.!  Upon  the  otiier  point,  with  respect 
to  the  dmndukt's  reudence  and  business,  the 
affidavits  are  contradicUny.  The  defendant 
Bays,  that  at  the  time  of  the  service,  he  was  at 
Brewer's  Quay,  Lower  Thames  Street,  seeking 
\k  livelihood  there,  within  the  city;  that  he  has 
before  been  summoned  to  the  London  Court 
of  Requests  $  that  the  ^edntiff  knew  he  was 
trading  and  dealing  at  Brewer's  Quay  afore- 
said ;  and  that  he  recovered  only  4/.  8«.  i  that 
he,  tiie  defendant,  has  be^a  continually  a  trader 
at  Brewer's  Quay,  and  has  bought  furniture, 
meat,  fruit,  &c.  there  for  eight  years,  and 
within  that  time  has  taken  a  ship  to  Rotterdam, 
and  provided  the  men  with  provisions  at  a 
certam  sum  per  day.  My  affidavits  deny  that 
the  plaintiff  knew  of  the  defendant's  dealings 
at  Brewer's  Quay,  or  that  the  defendant  had 
any  such  dealiiufs.  On  the  contrary,  it  is 
sworn  that  the  defendant  has  for  some  years 
past  resided  in  Southwark ;  that  he  ha[s  no 
counting-house  at  Brewer's  Qaay,  and  that  the 
counting-house  and  buildinga  at  Brewer's  Quav 
are  m  me  possession  and  occupation  of  Josepn 
Barber  as  lessee;  that  the  dmndant  has  tor 
the  last  five  years  been  employed  by  Messrs. 
Cupper,  as  tlie  master  of  a  vessel  going  to  and 
from  Rotterdam ;  that  he  comes  to  the  quay 
to  imload ;  that  the  defendant  is  never  more 
than  twenty-eight  days  in  a  year  alongside  the 
quay :  that  after  the  vessel  is  discharged,  it  is 
moored  into  a  dock,  in  the  county  of  Middle- 
sex, until  the  defendant  is  read^  to  go  to  sea 
agun.  The  defendant's  affidavit  states  that  he 
sells  and  buys ;  but  the  evidence  is  the  other 
way :  our  affidavits  shew  that  he  was  dismissed 
by  Messrs.  Cuppers  out  of  their  service  last 
(ktober,  and  the  execution  had  issued  before. 
[BmfUy^  B.  Does  he  get  his  whole  livdihood 
in  London  ?]  It  is  not  stated  where  he  gets 
his  whole  liveBhood :  but  if  he  gains  his  livdi- 
hood  in  London,  and  lived  in  another  place, 
he  is  not  within  the  act.  Stevem  v.  Derry^  16 
East,  147  ;  Holden  v.  Newman,  Id  East,  161. 
He  also  cited  5  Esp.  19 ;  8  East,  336 ;  and 
Skinny  v.  Davh,  2  Taunt.  196. 

Bompas,  Sen.  in  support  of  the  rule. — ^All 
the  livelihood  the  defenoant  gets  is  at  London ; 
he  buys  and  sells  there ;  the  transaction  arose 
there ;  it  is  his  sole  place  of  business;  he  has 


a  heut  itandi  there.  {Bo^nd,  &  Is  there 
any  case  in  which  the  party  did  not  lodge  ?! 
Cro/t  V.  Pitman,  5  Taunt.  648.  [Bavley,  B. 
In  that  case  the  defendant  had  a  place  for 
carrying  on  his  business.]  That  is  not  men- 
tioned m  the  act.  The  words  are,  **  seeking  a 
livelihood,  or  trading,  or  deaUng  within  the 
city.  [Comyn,  la Sievens  v. Derry  it wti$hM, 
that  meant  his  whole  livelihood.!  There  is  a 
case  in  5  Bing.  316,  Buthnelly*  Lew,  of  a  she- 
riff's officer  in  Fetter  Lane,  who  carried  on  busi- 
ness in  Middlesex.  \^Lyndhurii,C,B.  There  he 
had  a  place  to  carry  on  his  business  in  London. 
Bayley,  B.  Is  every  master  of  a  coasting  vessel 
constantly  coming  to  the  same  wharf,  to  be 
within  the  act  ?]  How  can  the  C^urt  get  over 
the  words  "  trading  or  dealing.'^  The  cases  of 
Fieming^  v.  Daviet,  in  5  Dom.  &  R.  372,  and 
Croit  V.  Pitman,  are  in  point.  {Camjfn  cited 
Reevei  v.  Stroud,  1  Dowl.  P.  R.  399,  as  at  va« 
nance  with  Fleming  v.  Davii  \Lyndhwr$tt 
C.  B.  Taunton, 3.  there  says,  ''he  has  only  a 
counting-house  within  the  city."] 

Per  Curiam,  The  defendant  has  no  residence 
within  the  city :  and  though  he  sp«iks  of  a 
tradiufc,  and  buying  and  selling,  it  is  consistent 
with  his  affidarits,  ttiathe  buys  and  seUs  on  ac- 
count of  his  master.  This  is  tiie  case  of  a 
person  going  between  London  and  Rotterdam, 
Dringing  here  things  to  sell :  he  stays  here  a 
short  time :  he  is  on  the  Thames  in  nis  vessel, 
which  is  moored  alongside  the  quay.  The 
statute  ought  to  have  a  reasonable  construc- 
tion :  that  contended  for  by  the  defendant, 
would  enable  parties  to  commit  gross  fiiiuds.* 

Rule  discharged.— /)otf6/tf  v.  (?i^,  Nov# 
26,  1832.  Excheq. 


\ 


LIBN.— SBT-OFr.— ▲TTORNBT'8  COSTS. 

If  an  attorney  practite  in  a  Court  in  whick 
he  has  not  been  admitted,  he  cannot  main^ 
tain  an  action  for  hie  feet,  nor  even  for 
money  out  of  pockets  neither  hoe  he  an^ 
lien  fbr  his  eotte,  or  for  money  diahureedi 
and  ther^ore,  he  cannot  prevent  the  da-- 
mages  and  costs  in  one  action,  being  setoff 
against  those  in  another,  though  his  costs 
have  not  been  paid. 

Coltman  on  a  former  day  had  obtained  a  rule 
on  the  part  of  the  plaintiff  in  one  of  the  above 
actions,  and  the  defendant  in  the  other,  calling 
on  the  opposite  party  to  shew  cause  why  the 
damages  and  costs  in  one  action  should  not  set 
off  against  the  damages  and  costs  in  the  other, 
without  allowing  the  attorney's  costs,  he  not 
being  an  attorney  of  this  Court. 

9rightman  now  shewed  cause. — ^Ilie  onlv 
question  in  this  case  is  respecting  the  attomey^s 
hen  \  and  it  is  objected,  that  not  being  an  at- 
torney of  this  Court,  he  can  have  no  lien:  but 
this  is  not  like  the  case  of  an  attorney  suing 
his  client,  as  in  Vincent  v.  Holt,  4  Taunt. 
452 1  and  that  case  is  inconsistent  with  the 
previous -casej  laH.  B.60,Mfad9merqft  y.Hol^ 


i99^  Equity  Bjpehequer  Si(li9g§.'^o 

nmm.  Thi^  Me  4o«»  mti  apply  to  ^sAca  of  «ot- 
of . .  Il  if  fidaiiUQd^  Uiat  in  ((coei^  QO&ts  i^ay 
b^  setoff;  but  the  lien  which  exists  betweeo 
him  and  his  client  mua  first  he  satisfied.  [^</.v* 
lep^B.  The  iju^tion  is,  whetherthe  attorneyhks 
a^^y  lien.]  ¥es,  he  wauldbore  a  lien  £or  money 
omt  of  pocket.  It  i«  only  for  profit  that  he  can- 
not recover.  [^yi»r/Ai/r#/,  C.  B-  What  authority 
is,  there  to  thai  effect  ?]  There  is  no  authority 
either  for  me  or  ^gBinst  me.  [Bttifley,  B.  He 
mi^ht  have  proceeded  in  the  name  of  an  at- 
t(Hi»ey  of  thw  Court.  If  a  regular  attorney 
dges  not  deliver  a  bill»  he  caobot  recover  even 
n^ooey  out  of  his  pocket.  Luntl^urMtJO.  B.  He 
h^  nv  ri^j^Ut  lo  conduct  t^e  Qause.  The  money 
laid  out,  i»  l»id  out  in  the  cause.  How  can 
veil  maio tain  your  proposition?  The  money 
is.laid  OQt  in  4oinj(  ^t  which  the  law  does 
nft  allow.  Siippoee  we  were  of  opijiioi»  thai 
he  eoijjd  recover  nething.]  The  uhdntiff  (;an 
recover  Us  cests,  woA  thf^y  would  rorm  an  item 
of  setroff,  They  say  that  the  bills  whea  tasted 
would  be  set  aside,  aiMl  the  attorney  could 
nut  mfipmri  but  this  Court  wiH  not  interfere 
6\»miiiajrily  t«  pieveot  w  attorney  hav^ig  Ua 
lifD* 

.  CifiifWf^  tftttt/rd.  A  special  privilege  ia 
riven  in  re«p^t  of  hsi  character  of  attorney, 
I(e  clearlv  ouuld  not  auf  Uii  client.  Fincem 
Wi  ffofi,  i  Taimt.  4d^.    [ AtfyArp,  B.  On  a  lale 

ed  wne 


iJlg$^->.~Jk>te§  of  ike  ff€9k. 
SITTINGS  AT  TH5  ROLLS.' 


The  General  Peation  Day  at  the  KoUi  has 
been  appointed  for  Friday,  lat  March,  at  10 
o'clock. 


NOTES  OF  TH£  W££K. 


HauH  of  Lord^., 

After  ^  abort  diacusaion,  thia  Bill  has 
beoa  read  %  tbkd  time  in  ibe  Upptr  Houie, 
and  paaiedL 


opeaaion  th^  Court  doubted  whether  that  was 
rli^tly  deeided.^^  The  altornev  was  acting  in 
direct  contravention  of  (lie  2  G.  ^»  o,  23,  sect.  1 
of  which  expressly  enitcts,  that  no  persop  shall 
Bctitf  an  attorney*  unless  he  is  sworn,  admitted, 
apd  eproUe^  in,ihe  Court  in  which  he  nraotises 
as  an  attorney.    He  was  then  atoppea. 

L  LynHhurat,  C.  B.  An  attorney  cannot  act 
In  this  Court,  unless  he  b  entered  in  this 
Court;  and  as  he  cannot  sue,  he  cannot  have 
a  lien ;  and  therefore,  the  set-off  must  be  as 

praye^.. 

Bayl,  B.  There  is  an  exception  of  his  using 
the  name  of  another  attorney.  Rule  absolute. 
Lathatn  v.  /////,  Hill  v.  Uth^re,  Nov.  2id 
JB32.    Excheq.* 


-   EQUITY  EXCHEQUER  SITTINGSw 

.  The  judgments  which  were  fixed  for  Tues- 
day, the  I9th  ofrebruary,  are  postponed  until 
Monday  the  26th,  when  ihey  are  to  be  giv^n  at 
Westmmaier,  ht  d  qtiMter  before  10  o'eloek. 


EXCHEQUER  OF  PLEAS  SITTINGS. 
8pe<M  Jffpy  ApfMfUmenis. 

SMurday,  Febrnary  23 

Mond^y'f 

Tu(£9day, 


Hmt9e  ^  CooMiaiit. 

Ijord  Althorp*  in  the  course  of  the  di$cu2^ 
eioa  for  biinging  up  tht  Report  of  the  Com- 
mitlee  of  Supply,  admilted  that  the  taxes 
ndaed  from  the  Legaey  Knd  Stamp  Dnties 
did  ncA  Increaae  in  proportipn  to  the  increase 
in  the  value  of  property ;  but  said,  diat  the 
tax  paid  with  respect  to  large  poasaea  of  pro- 
perty wa^  greater  tbaa  v^xw  smisU  sweea. 
It  wn^  however,  not  a  per  ceutoge  t^ 
With  M^)oot  to  the  duty  on  6^ehoid  pro« 
perty,  tke  expense  of  conveying  it  was  in- 
finitely greater  than  it  was  in  tl^e  ease  of 
person^  property,  ll^re  vas  one  reason 
for  not  imposing  ci  legacy  duty  upoi^  landed 
property  i  iwunely»  that  if  mph  ^  d^ty  were 
imposed,  the  whale  Yalua  of  tbe  kaded  pro- 
perty of  the  country  woold,  in  ^  ceitain 
nanber  of  3reari,  pass  thyougfa  the  hands  of 
the  Btate.  Byer  since  he  had  been  in  office 
he  bad  wished  to  bring  f^^pvard  a  plan  for 
the  consolidation  of  the  Stp^p  Duties.  Th^ 
aubjeet  was  at  present  under  coosidfiration, 
aad  Home  Bills  W9r»  %etiittUy  ptepared. 
Then  wove  two  hundsed  .and  £»ity  statotes 
relating  to  the  Stamp  Dntiee,  and  those,  by 
consolidation,  would  be  reduced  to  deven. 
He  stated,  ^at  either  he«  or  fome  other 
member  of  GovenuA^i^t,  would  probably  be 
able  to  bring  thf  question  m^der  the  pon- 
sideratiQO  of  Um  Hoim  dfimg  the  piwent 
Beasiom 


25 

26 


»  See  Jmnuiy  Gtumtl  w,  Mfilim,  2  tyr. 

51*i(  20.  &  J  5U0;  snd  U  O.  SuppL  for  Feb. 

.  h  See  Miilfir  t.  Ttwm,  Peske,  102 ; .  Thwuitea 

v.  MadMBOH,  1  M.  &  M.  199$  Hming  ▼• 


fi  nil  If    n  ] 


A  petition  froi^  the  attorneys  tod  soli- 
citors of  Ireland,  £or  the  discontinuance  of 
the  stamp  duties  on  their  certificates,  has 
been  again  presented.  We  noticed  the 
fimm  |)ot&tiaii.  Vol.  i.^  p.  SfiQ,  nad.ihslL 


Notes  of  the  ffeekk-^Anemere  to  Qvmet. 


m 


coDtioiie  Id  cadi  tho  i^tenticm  -of  tks  Pro- 
fessioA  to  the  subject.  UBtii  this  etpitttiott 
tai  be  repealed.  We  have  reoeived  a  letter, 
wging  the  repeal,  whidh  will  be  found  in 
die  Supplement  publiahed  tbSm  day. 


CRiMiKAL   tAWa. 

Notice  of  a  'BflU  has  'been  giveh  by  Sir 
&idieff  Wfifiidt,  t6  tiher  and  ametid'so 
touch  of  Ate  7  &  8  Q.  4.  e.  26,  as  refetes 
to  the  proceedings  in  indictments  against 
bfenders  who  had  been  previoualy  convicted 
of  felony. 

.  Also  to  aliter  and  amepd  ao  much  c^  the 
7  &  6  G.  4.  c.  id,  as  relatoa  i»  the  pn»- 
eeedings  by  itidietment  figalnat  pertons  un- 
der the  age  of  seventeen,  charged  "with 
limple  larceny. 


I 


'  PATENTS  FOB  INVENTIONS. 

A  .Bin  ito  AeoBod  the  Law  Meeting 
Letters  Patent  for  Inventions,  has  been  or- 
'dered  to  be  brought  in  by  Mr.  €N>dsfOn, 
Mr.  Lennard,  and  Mr.  Phillpotts.  The  ob- 
jects of  the  Bill  are  to  diminish  the  expence 
iind  inconvemeuce  of  obtaining  patents,  aad 
to  facilitate  liieir  traasfer. 


I 


U^^t 


OAl&B   LAWd.     ' 

A  Retttrn  has  been  oi'dered,  on  tUe-feao- 
tion  of  Mr.  Heatibcpte,  of  the  number  of 
commitments  under,  the  Game  Laws  in 
England  and  W^esi  .from  Isfov.  I,  1832,  to 
Feb.  1, 1833. 


•  Notice  ham  «laahce]L|^v««  bylAf^  Bidder* 
of  a  Bill  to  Regnlate  the  Mode  of  taUng 
Evidence  ia  oases  of  Controvexlied  £lfiqr 


tiOBa. 


.**«MM«|Mh 


■*Ai 


•^aaammmmtmm^- 


ANSWERS  TO  QUERIES. 


mrrBBjom  Aim  mvii.    p.ittS. 

In  MerHn  ▼.  Mtffkeii,  SJ.iiW.  425,  Sir 

FAe^m   'burner  said»   *'that  an  a^eeoient 

signed  by  «i  marrio*  woman  U  iandid.*'     The 

pcrftil  arose,  'bat  vmB  ilot  dlspased  «f.  In  /ImniL 

pknjfs^.  iMlee,  1  Jbo.  7^*  C.  8.  ^ 


Yes^  provided  the  residiiary  devise  is' nut 
eb*ai:ged  with  debts,  l^oiee,  &c.  SiUiegfer  v. 
Jarmnn^  10  Pri.  7^.  In  w  Haree/dtt,  1  M'.  & 
Yo.292.  C-S.^ 


coi^rttoLiK    p.  544. 

*rhe  title  wt>tdd  trave  been*  complete  ^pvfthoift 
the  surrender,  whfdi  was^t^dr  nhuntkmte  r^ia^Uk. 
C,  D.  need  -nm'be  admitted  agmn.  Walk,  ou 
Copy.  293  and  296.  C.  S. 


BIOUWAT  I.AWS. 


Notice  has  b^m  :give|i  by  Mr.  Portman, 
for  the  26th  instant,  of  a  Bill  to  Consolidate 
and  Amend  tiie  Highway  IaV9%.      * 


XAV  OF  tsbsenoiia* 

Mr.  Charles  &iiUer  has  given  notice  to 
move  for  a  Select  Committee,  to  ooDfflder 
"sodi  difpQied  points  of  4av  aa  ouiy  ilMre( 
arisen  out  of  ^e  late  Elections ;  and  ikcht 
all  Election  Committees  be  instructed  to 
report  to  such  Committee,  all  points  of  law; 
which  may  come  in  question  before  them. 
^  The  Kepoit  of  this  Qpmmittee.will  be  an! 
impartBpit  legal  document. 


ta^k^ 


LEGAL  E8TATB.   P.  276. 

1.  C  W.'s<a8Maipti<nithatthele|(al  estate  af 
the  foe  tvas  '^dted  in  ^.,  is  'errsneeus  %  as  mun 
Mt  evident  on  ooasideriii|r  the  opcffativm  of  the 
^tatttfe  -of  Uses.  A,  was  faerely  die  'releasail 
out  of  whose  MMn  the  uses  (as  distinguMied 
from  tlie  seisin)  were  to  be  executed ;  and  his 
seisin  was  only  fdr  •an  instant,  bei«g  C80U|eift 
to  4k  use  of  the  term,-wfaich  was  eateouied  iu 
hin)  huiaudlately  tfanlfScfrred  to  the  «ae  in  B. 
Consequently,  by  j^.'s  -conv^ktf  tke«  cenn  )to 
the*p*rchaser,  who  had  acqmred  the  legal  fee 
by  toe  release  from-:^.,  meri^er  ensued. 

J.  li.  C* 

« 

2.  The  le^  estate  In  fee  was  not  vested  in 
A.t  but  iQ^^.„subject  to  the  term  of  500  ]^ears» 
vesfcd  in  A, ;  the  conveyance,  therefore,  was 
rightly  framed,  and  the  term  merged. 

J.  0. 


»22 


Amweri  to  Queries* 


CB06S  IN  ACTION.— ASSlOKMBirr.     P.  308. 

1.  The  assignment  of  the  wife's  choses  in  ac- 
tion, for  a  Tuoable  consideration;  beinff  a  dis- 
|K>sition  of  the  property,  is  sufficient  to  Dar  the 
right  of  the  wife  surviving :  vide  Earl  o/Salh- 
bur^  V.  Newton^  1  Eden.  3/0.  It  does  not« 
however,  take  away  her  equity.  See  cases 
cited  in  EUhtt  v.  Cordelia  6  Mad.  149. 

B.  F.  L. 

2.  The  assignment  for  a  valuable  consideration 
of  the  wife's  chose  in  action,  will  not  be  a  suf- 
ficient reduction  into  possession  by  him,  so 
as  to  defeat  her  right  of  survivorship.  Flie 
Purdew  v.  Jaekion,  1  Russ.  Rep.  1.  in  which 
case  it  was  held,  by  the  then  M.  R.,  Sir  T. 
Plumer,  that  such  an  assignment  would  pass 
only  the  interest  which  the  nutdand  has,  subject 
to  ttie  wife's  legal  right  by  survivorship. 

JuvBNia. 

3.  The  assignment  is  not  such  a  reduction 
into  possession  as  to  be  valid  against  the  wife 
surviving  her  husband,  unless  he  is  ^^er- 
wards  enabled  to  reduce  the  chose  in  action 
into  possession.  Vide  the  luminous  judgment 
of  I^ndhwrst,  L.  G.  in  Honner  v.  Merian^  3 
Russ.  65. 

4.  See  also  0^oollands  t.  Cratseher,  12  Ves. 
174. 

I.  R.  S. 

5.  ''Mancuniensis"  does  not  state  whether  his 
question  applies  to  legal  or  to  eyuitable  choses 
in  action.  If  to  the  former,  it  is  settled  in 
Nash  V.  Nash,  2  Madd.  133,  that  the  husband's 
Bctualhr  deriving  a  pecuniaiy  advantage  from 
Uie  wire's  chose  m  action,  short  of  the  actual 
reduction  of  the  whole  into  possession  (as  by 
receipt  of  part,  and  of  interest  on  the  residue), 
will  fsot  bar  the  wife's  claim.  The  daim  of  the 
wife  surviving  to  her  legal  choses  in  action  is 
founded  on  the  common  law.  The  husband  hav- 
ing but  the  right  to  reduce  them  into  possession, 
he  can  only  oy  his  assignmejit  pass  such  right 
to  the  assignee :  the  subject-matter  of  the  pro- 
perty Is  not  altered.  Unless,  therefore,  the 
chose  is  whoUgf  reduced  into  nossession  6jf  the 
assignee  in  the  husband's  life-time,  the  wife 
surviving  will  not  be  barred.  See  Mitfbrd  v. 
Mit/ord,  9  Ves.  89.  Burnet  v.  Kinaston,  Pre. 
Ch.  1 18.    Morley  v.  fTright,  11  Ves.  17. 

If  tiie  question  relates  to  egtdtable  choses 
in  action,  an  assignment  for  valuable  consider- 
ation will  bar  the  right  of  the  wife  surviving 
(Earl  of  Salislmry  v.  Newton,  1  Eden.  370); 
but  it  does  not  take  away  her  equity,  {Elliott  v. 
Cardell,  5  Mod.  149,  and  cases  cited,)  as  the 
Court  would  decree  her  a  settlement, — usually, 
I  believe,  one  half  the  anipunt. 

J.L. 


Conrnioti  ftafD* 

r 

EXXnUTION. — PARTNERSHIP.      P.  308. 

An  execution  under  which  all  the  interest  of 
one  partner  is  seized  and  sold,  is  a  determina- 
tion of  the  partnership,  as  to  him;  because 


whatever  interest  he  possessed  is  devested  oift 
of  him,  and  becomes,  bv  the  sale,  vested  in  the 
vendee  of  the  sheriff,  wno  is  tenant  in  comnMm 
with  the  solvent  partners.  Super  v.  Benutt, 
Mont,  on  Partnership,  notes,  p.  17.  In  F(ai. 
Hanbury,  Cowp.  445,  Lord  Mansfield  assumed 
that  a  partnership  might  be  dissolved  by  la 
execution.  M.  P. 


ACCOMMODATIOir  BILL.     P.  66. 

In  this  case  it  is  dear  the  acceptor,  by  die 
default  or  bad  faith  of  the  drawer,  l»s  been 
compelled  to  pay  a  sum  of  money,  of  which  the 
latter  has  had  the  full  benefit,  ffurrisouv* 
Courtauld,  3  B.  &  Ad.  36.  Whatever  temu 
may  have  been  agreed  upon,  as  between  the 
drawer  and  holder,  it  would  be  siDguhtf*  to 
contend,  that  on  this  ground  alone,  the  former 
should  be  able  to  subject  the  acceptor  to  as 
action  on  his  account,  without  making  himself 
liable  to  repayment.  I  am  of  opinion,  that  the 
acceptor  is  entitled  to  recover  agtdnst  the 
druwerybr  money  paid  to  his  use, 

Mancuniixsis. 


fiTATVTB  OF  LIM FTATIOKB.      T.  307. 

1.  If  there  be  a  mutual  account  of  any  loit 
between  ^.  and  B.  for  any  item  of  iH^ch  credit 
has  been  given  within  six  years,  that  is  evidence 
of  an  acknowledgment  of  there  being  such  an 
open  account  between  the  parties,  and  of  a 
promise  to  pay  the  balance,  so  as  to  take  the 
case  out  or  the  statute ;  and  therefore  as  J^ 
paid  one  pound  in  1828,  it  was  an  acknowledg- 
ment from  that  period,  and  takes  the  case  out 
of  the  sutute.  Catling  v.  Siomiding,  6  T.  R. 
189.  H.  A. 

2.  In  ansvrer  to  your  correspondent,  R.  M.  J 
beg  to  refer  him  to  the  Act  of  9  Geo.  4,  c.  li 
commonly  called  Lord  Tenterden's  Act;  in 
which  it  will  be  seen,  that  where  a  payment 
has  been  made  on  account  of  the  ori^^nai  debt 
within  the  six  years,  the  statute  of  lunitations 
will  not  apply,  and  that  the  balance  mav  be 
recovered.  H.  W. 


9r«cticf. 


NSW  BULKS.— C08T8,     V.  307. 

With  reference  to  the  statement  of  J.  C,  I 
should  beif  leave  to  suggest,  that  the  amouat  of 
the  debt  and  costs  incfersed  on  the  writ  should 
have  been  tendered  to  the  plaintiff's  attomef, 
within  the  four  days,  as  specified  on  the  baa 
of  the  writ ;  which  would,  I  conceive,  be  a  suf- 
ficient tender  to  prevent  the  phdntiff  recovering 
in  the  action.  As  J.  C.  thought  proper  to  take 
out  a  summons  to  stay  the  proceedings,  upoa 
payment  of  the  costs,  agmnst  all  parties,  the 
question  of  costs  rested  with  the  master;  and 
under  an  order  upon  such  a  summons  the 
master  would  be  ciearly  justified  in  aUowing 
the  costs  in  the  actions  against  all  the  parties  to 
the  bills.  k  W. 


Answers  to  QKeries.-^Xtkerws* 
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lato  ixf  %aiiVl0rlf  xnH  fCtnsaU 

ARRSAR8   OF  TAXES.      P.  307. 

1. 1  apprehend  the  landlord  Is  not  liable ;  hut 
1  think  uie  new  tenant's  goods  are  liable,  under 
the  same  principle  that  a  third  party's  effects 
upon  the  premises  may  be  distrained  for  taxes. 
Aim  t.  Diaon,  1  Maule  &  Selwyn,  600. 

M.P. 

2.  The  goods  of  a  mbaequent  tenant  will,  I 
thuik,  he  liable  to  be  distnuned  for  auested 
l^ixet  (as  the  law  says,  that  the  floods  of  a  third 
perton,  ifoniy  hired,  may  be  distrained  for  as- 
aessed  taxes),  although  ^e  pertnn  in  arrear 
may  have  goods  on  £e  premises  sufi&cient  to 
answer  the  charge.    1  JVlauL  &  Sel.  Rep.  601. 


JOIHT-TKNAHTS. 


ftaftt  ccf  SIttomesiL 

ATTOBHXT  AND  CLIBNT.      P.  306. 

If  a  title  be  defective,  an  attorney  is  liable 
only  for  crofsa  negligentia,  Pitt  v.  Yolden, 
4  Burr.  2060.  Baikte  v.  Chandleu^  3  Camp. 
17.  The  point,  then,  to  be  considered  here 
'mil  be,  whether,  under  the  circumstances,  if 
the  case  were  brought  before  a  jury,  there  is 
endence  sufficient  to  bringit  within  this  general 
rule.  The  case  of  Ireson  t.  Penrman,  3  B.  & 
C.  799,  is  an  express  authority  to  shew,  that 
if  his  solicitor  neglect  to  search  for  incum- 
brances, the  purchaser  may  recover  against 
him  at  law  for  any  loss  occasioned  on  that 
account.  See  farther,  on  the  subject  of  tlus 
queiy.  Brooks  v.  Day,  2  Dick.  572 ;  fFiison  v. 
Tucker,  3  Stark.  154;  and  Neirali  v.  Smith, 
1  Jac.  &  Walk.  263.  Mancunixnsis. 


QUERIES. 


IxfD  of  Vropfrtff  xiilr  Confifffancdis. 

DSVI8S  OF  '' HSBBDITAIISNT8.'' 

A,  made  His  will  as  fo^ows: — **  I  give  aU  my 
hereditaments  to  my  fhend  B," — Will  a  fee 
pass  to  the  devisee  under  ihe  word  "  heredita- 
mentF**  A  Legates. 


J,  and  B.  were  joint-tenants  of  a  term  for 
years ;  A.  committed  suicide. — ^Does  the  term 
survive  to  B,,  or  is  the  interest  of  both  forfeited 
to  the  king  by  the  felony?  V.  C. 


."^m 


LIABILITT  OF  BXECUTORfl. 

la  A»,  an  executor,  liable  to  the  costs  .of  a 
bin  fUed  on  account  of  his  not  furnishing  to 
the  adnunistmtor  of  a  legatee,  an  account  of 
the  sum  due  to  the  legatee,  under  the  will  of 
which  j4.  is  the  executor.  Anon. 


FBMB  COTXBT.— APPOINTMENT. 

j4,,  bv  marriage  articles,  had  power  to  make 
her  will,  notwithstanding  her  intended  cover- 
ture Willi  B.  She  made  it  accordingly,  and 
gave  her  estates  to  B.,  whom  on  the  same  day 
she  married.  la  the  will  annulled  by  the 
marriage? 

IiBCTOlU 


MORTOAGB.— HUSBAND  AiTD  WIFE. 

If  the  husband  alone  mortgage  his  wife's 
lands,  and  reserve  the  equity  of  redemption  to 
hinueff,  will  this  bar  the  wife's  right  as  sur- 
vivor to  have  the  estate  exoneratea  out  of  his 
real  and  personal  assets?  And  if  not,  will  she 
be  bound  by  a  mere  verbal  declaration  of  her 
intention  to  waive  such  right  ? 

MANCUNIENSIfl. 


DETXSB. — ANNUITY. — CONSTRUCTION. 

If  land  be  devised  ''to  H.,  subject  to  an  an- 
nuity of  50/.  to  his  sister  E.,  during^  her  life,** 
what  estate  does  H.  take  ?  And  what  difference 
would  it  make,  if  the  annuitv  was  payable  by 
H^  during  his  oum  life  ?      Aiancunibnsis. 


CORPORATION  LEASB. 

C.  grants  a  lease  to  Z>.  for  twenty-one  years, 
of  premises  held  under  a  corporation  for  nine- 
ty nine  years,  determinable  with  three  lives; 
Jb.  covenants  to  pay  the  fines  on  renewals. — C 
becomes  non  compoM,  and  subsequently  two 
lives  drop.  Can  the  corporation,  under  the 
circumstances,  take  advantage  of  the  delay  in 
renewing  the  lease  ? 

A  Country  Subscribbr. 


COPTBOLD. — LEGAL  ESTATE. 

j4.  being  admitted  to  one  moiety  of  a  copy- 
hold estate,  and  entitled  to  the  other  moiety 
in  remainder  in  fee,  upon  the  death  of  B.,  who 
is  at  the  same  time  admitted  thereto;  sur- 
renders in  1827,  **  all  that  one  moiety,  and 
also  all  other  such  parts  or  shares,  if  any,  of 
which  the  may  be  posseued,  of  and  in,  Sfc^  and 
his  heirs.  In  1831,  B,,  the  tenant  for  Uie  other 
moiety,  dies,  and  then  A,  dies.  After  the  deaths 
of  B,  and  A»,  0.  is  admitted,  upon  A.'s  sur- 
render to  **the  said  moiety,  and  all  other  the 
parts  and  shares  (if  any)  ^  the  Maid  A*'  No 
notice  has  been  tskea  oi  the  death  oiB.  at  the 
Manor  Courts.    Does  the  l^al  estate  in  the 


3|4 


Qjwmt.-^JfiMrfhaaa.^gV  Mdiior^M  lAJtm-  Bott. 


cndrecy  pan  t^  C.  ligr  ^  Admlaiiion  f  And  i^  | 
not,  in  WDom  is  any,  and  wliat  part  of  the  le^ 
oBtote,  now  T«ited»  ud  kgm  e«n  C.  tfbuSn  ad- 
mission tlierelo  ?  &.  ftf  • 


1 


I  siiall  foel  ^Mifsfl  If  any  4of  tout  wcaffre8.> 
pondeala  can  iafom  se  of  ;te>€aaes  in  wlucli 
evidence  has  bean  ■Anhtadto 
ansoid. 


or 


MISCELLANEA. 


clMsaf^oteonlMrayaiid  we  laromimd  it  to 
all  wbo  are  interested  hr  the  success  of  ^ 
whole  wock,  the  weeUy  department  of  whid 
will  ibe  snpiflied  separatdv*  If  reqidM.  Tlie 
earijFniHnberS'  iheing  repnnKe4»  uie  nnbliite 
is  enabled  to  complete  ihe  sets  of  Suteanbin 
from  the  Aommencemem  of  jOie  wpdk;* 

We  wffl  endearonr  to  find  room<br  the  ^ 
posfll  /)f  B.  W.  Has  he  confemplned  the  dif- 
ficulty of  conducting  the  establishment  ?  Who 
veto  bt  Ibe  aoaiaMee )  And^^vlw  tkextflken? 
And  «an«n;«laq«ate  ted  be  niied  r 


LVO.It«  ABBIIUDJtm. 

Tm  ".pcrfodioD  of  humatt  reaaaa,-**  «b  -it  is 
called,  establishes,  among  a  thousand  olher 
thingB  in^iroof  of  its  title  to  the  name,  that  if 
a  man  has  a  leg  bfohcB'by  a  carriage,  the  law 
allows  a  deodand  to  his  wife  and  chudren ;  but 
if  he  be  killed;  they  haw.no  eoaipaBaBlion.  If 
a  man  grows  cabbages  or  potatoes,  the  horses 
employed  in  cultivating  nis  fields  are  taxed ; 
but  if  he  grows  wheat  or  bariey,  hi/K  horses  are 
not  liable  to  the  hi^est  tastntion ;  'because^  •' 
aays  the  law,  cultivating  a  Held  for  the  gmwth 
of  cabbages  or  potatoes  is  not  agritidture.  If 
a  jonmeyman  batcher  happen  to  be  employed 
on  any  occasion  in  sending  in  his  master's  sbtop^ 
the  master  is  Hable  to  pay  the  tax  for  a  shop- 
man ;  but  if  a  journeyman  baker  be  so  em*- 
ployed,  his  masteV  is  not  so  liable;  because^ 
says  the  law,  the  baker  is  a  manufacturer,  and 
the  butcher  is  not.  •   •■* 


THE  EDITOR'S  tBTTER  BOX. 


O.  B.  is  correct  i«-«a«posing  that  the  Quar- 
terly DigCMty  although  tne  work  of  the  same 
proprietors,  iv  pubfashed  distine^  from  the 
Legal  Observer,    It  was  called  fiar  :by  aNlarge 


Wetthanfc  J.  A.  ifi.  «e  wilLd'baaiM  t^ 
the  case  hat  baaa  qnoied  by  juulker  oonsr 
pondant 

» . 
*It.||observed  by  one  of  our  rorrespondents, 
that  a  mat  many  Querists  might  satisfv  them- 
selves by  looking  carefully  into  the  different 
books ;  and,  as  an  old  pdctitipner  used  to  n?, 
"They  will' find  a  great  deal  of  useful  mas' 
ter,  «nih  wh>eh  thw  wert  .pmniaNily  onsc- 
quainted,  by  so  searching." 

C.  X>.  should  Mtt  whetherlijs  absence  dry- 
ing his  clerkship  .wtks  with  the  consent  of  the 
attomev.  Reasonable  absence,  with  consent, 
would  be  within  the  fair  constructiou  of  tjic 
rules  of  service. 

Weare  obliged  toU.  F.  X.  for  the  trouMe  be 
has  taken  in  sending  his  opinion  on  aome  Qas- 
ries.  He  will  observe,  mat  other  corre^Ms- 
dents  have  fortified  themselves  with  authontiu. 

The  letter  of  U.T.  C.  shall  Reconsidered. 

A  correspondent;  who  does  not  acquiesceio 
the  propriety  of  the  alterations  we  have  mtfle 
in  his  letter,  will  please  to  say«  whether  be 
wishes  his  future  communications  to  be  omit- 
ted, unless  adopted  as  he  sends  them.  It 
would  be  an  ea^y  taak  to  oHnt  all  that  we  re- 
ceive; but  then  we  should  have  no  room  for 
some  articles  diat  ourreaders  expect  to  be  re- 
gulariir  aupplied. 


If  "  JuaMaV  «Mce  wok  tbUavod,  we  sp- 
prehend  the  law  would  be  .ten  tifnes  more  aa- 
certun  than  jl  is  at  present.  Ife  sihouMtabc 
the  trouble  to  consider  both'  sides  of  the  ques- 
tion, and  compare  the  quantity  of  iienefit  aad 
evil  in  the  present  system  with  that*  which 
might  arise  from  an  altefation. 


Itht  iirgal  0hwvUtt^ 


muf^ 


V(*.V. 


1633. 

SBBBSSBaaS 


,  No.  CXXVII. 


**  Qno6  tniigtA  ad  AoS 


Pertilict,  et  noicire  miilam  att,  ligittimiM." 


HOKAT. 
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IfrJSfllUCtOR  CLEllICALlS. 
No.  11. 


OUTLINE    OF   THB    PfiOOBSDlKOS   IN   AM 
ACTION   AT   LAW. 

Ih  the  iet6n6  irdltlilie  bt  the  Motithly  Re- 
<Jotd  (p.  iS't),  Dire  gave  all  outline  of  the 
ordiiiarj  ptri^eediiig^  hi  a  S\ni  in  Chancery, 
to  t^tj  tihle  of  hciciriiig  ntld  decfee :  xtre  now 
are  totibkfd,  ftoiH  the  ^ame  pen,  to  continue 
tbft  fcefie»;  tiy  A  ^tement  of  the  proceed- 
ings in  an  action  in  the  Common  l4l¥ 
CourtB. 

1 .  Tak6  fUll  ihfetrddtit^S  iti  writmg  ^m 
fntr  di^nt.  atid  pattictddrly  the  heads  of 
tfa^  prddf^  ha  dan   obtain  to  bMppHit  his 
Cfift^S  ,*  ttfid  itefi  consider  whethet  aii  action 
c^  b<l  iMiHtMited,  ^d  Whkt  kctioil  is  pro- 
pet-  ttf  te  toitiiheiieed. 
im^  Is  fli<i  memiing  6f  kti  ddtioii  ^  find 
what  art!  thti  (Hfl^^ht  ki^d  5f  sUitidn  ? 
J.  D^W  pritcipt  fof ,  diid  fllf  tip  &  writ 
of  sumtoKths;  iind  ihaJce  ahd  Kerte  a  dop^. 
Whf  fa  ^  pf^ipe  fte<i^i^d^  ?  atfd  tt^hdt  (s 
^i«  i^l^itMn|^  of  ft  writ  oif  dummdns  ? 
Wbetl  Mil  it  bd  liSsued»  and  how  and 
#hel^  k  It  issU^  ?  whfen  id  it  tested, 
imd  yfrhAt  h  fii^  meaning  6f  tedte.' 
aM  tf  h«6  Ifc  it  tetnmsihle  i 
d;  H  liie  defendant  6atindt  be  pei^onally 
Mfv^  tri€K  &e  ^^t  erf  kimdlolis,  iSsu6  a 

Whd;  in  i  dhMn^aS,  And  h(!rw  i&  it  to  be 

oftynuncu  P 
4.  File  a  decUiration  collditiotldij^  Un^ 
to  appeiutocef  be  eiltered. 

White  it  ft  dedamtioti,  fl^d  ivhere  is  in 

NO.  CXXTIU 


filed,  and  what  are  the  different  kinds  } 
How  should  a  declaration  be  entitled  ? 
What  slioUld  it  contain  }  What  is  the 
meaning  of  filing  it  conditionally  uhtil 
an  appearance  be  entered?  and  when 
can  it  be  filed  ?  What  is  tlie  differ- 
ence between  filing  it  conditionally 
and  in  chief? 

5.  Draw  copy,  and  serve  notice  of  de- 
claration. 

How  is  this  to  be  served,  and  what  num- 
ber of  days'  notice  is  necessary  ?  and 
what  is  the  difference  of  notice  in  town 
and  country  causes,  and  in  town 
causes,  when  the  defendant's  residence 
from  London  is  a  certain,  and  what 
distance  ? 

6.  Give  a  rule  to  plead. 

What  is  the  meaning  of  a  rule  to  plead  ? 
When,  where,  and  how  is  it  to  be 
given  ?.  and  when  will  it  expire  ? 

i.  Search  for  an  appearance. 

What  is  the  meaning  of  an  appearance  } 
]Sy  whom  is  it  filed?  and  what  is 
meitnt  by  an  appearance  according  to 
&e  statute  ?  When,  where^  and  how 
should  this  search  be  made  ? 

8.  Draw,  copy>  and  serve  demand  of  plea. 
What  does  this  mean  ?  When  and  upon 

whom  must  it  be  served  ?  Wheh  does 
it  expire  ? 

9.  Search  for  plea. 

Where  are  pleas  iSled  atid  entered,  and  to 
be  searched  for?  and  if  more  j^leas 
than  one,  what  pleas  are  filed  at  each 
place?  When  should  this  search  be 
made? 

10.  If  the  plea  be  issuable,  reply  thereto. 
What  is  meant  by  issuable,  and  by  reply  ? 
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and  how  do  you  reply,  and  when  shoidd  I     When,  and  how  is  it  to  be  served  ? 
you  reply  ?  21.    See  all  the  witnesses    personally. 


11.  Join  issue,  and  draw,  engross,  and 
enter  issue. 

What  is  meant  by  joining  issue,  and  what 
should  it  contain?  and  when  is  the 
issue  entered  ?  and  what  is  called  the 
issue? 

12.  Notice  of  trial  to  be  drawn,  copied, 

and  served. 

Why  is  this  necessary  ?  and  how  many 
days*  notice  in  town  causes,  in  country 
causes,  in  causes  in  London  where  the 
defendant  lives  in  the  country,  and  in 
causes  in  London,  to  be  tried  at  the 
adjournment  day  ?  And  what  b  meant 
by  short  notice  ?  and  how  many  days 
is  short  notice  ? 

13.  Draw  copy,  and  engross  the  record. 
What  is  the  meaning  of  a  record  ?  What 

does  it  contain  ?  And  how,  and  on 
what  engrossed  ?    and    of  what  use 

is  it  ? 

14.  Issue  a  venire,  and  get  it  returned. 
What  is  the  meaning  of  venire,  and  when 

and  how  is  it  issued  ?  When  ought  it 
to  be  tested  and  made  returnable  ?  And 
how  is  it  to  be  returned?  and  by 
whom,  and  for  what  purpose,  is  it  re- 
tinned. 

15.  Issue  a  distringas,   and  get  it  re- 
turned. 

The  same  questions. 

16.  Pass  the  record. 
How  is  this  done,   and  by  whom,   and 

where  ?  and  why  is  it  necessary  ? 

17.  Set  down  the  cause  for  trial. 
When  must  it  be  set  down,  and  where, 

and  with  whom  ? 

18.  If  necessary,  mark  the  cause  as  a 
special  jury  cause,  and  apply  for  a  special 

j^iry. 

What  is  the'  meaning  of  a  special  jury  ? 
When  is  it  necessary  ?  In  what  manner, 
and  when  must  it  be  obtained  and 
marked  ?  and  who  pays  the  jury  ?  and 
what  is  the  meaning  of  the  Judge  cer- 
tifying that  a  special  jury  is  necessary  ? 
Wliat  are  the  advantages  of  a  special 
jury?  and  is  it  tried  with  common 
jury  causes?  What  is  the  difference 
between  special  and  conunon  jury 
causes  ? 

19.  Draw  a  praecipe  for,    and  issue  a 
subpotna. 

What  is  the  meaning  of  a  subpcena  ? 
Where,  and  how  does  it  issue  ?  and 
what  is  the  consequence  of  not  obey- 
ing it  ? 

20.  Copy,  and  serv6  the  snhpmna  on  the 
witnesses. 


first  making  yourself  master  of  what  is  ne- 
cessary to  be  proved;  learn  most  exactly 
what  they  can  prove  for  or  against  you; 
take  down  their  very  words  in  their  pre- 
sence, if  they  will  allow  you ;  make  sug- 
gestions to  them,  to  refresh  their  memory ; 
examine  them,  as  to  the  fieu:ts  they  know, 
step  by  step ;  question  them,  so  »  to  set 
themi  thinking  and  reflecting ;   and  reason 
with  them  on  the  subject  of  tibeir  knowledge 
of  what  you  suppose  must  have  happen^ 
Be  extremely  courteous  to  them,  and  con- 
vince them  you  are  only  seelong  justice  for 
your  client,  and  that  it  is  a  trouble  they 
may  one  day  have  occasion  to  ask  for  them- 
selves.    Serve  the  subposna  first:  for  wit- 
nesses generally  say  they  know  nothing, 
till  you  lead  their  minds  by  questioning  and 
reasoning  with  them   on  the  points  upon 
which  ypu  wish  to  fix  their  memory.    Fol- 
low every  suggestion  and  chain  of  &cts  and 
circiunstances,  and  see  other  pevsons,  if  ne- 
cessary ;  for  causes  are  generally  won  or 
lost  by  niceties  in  prooiis,  or  omissions  of 
little  and  trifling  things  ;  and  the  shades  or 
trifling  parts  of  a  witness's  testimony  throw 
out  the  more  prominent  &cts  to  whii^  he 
may  speak.     Be  extremely  particular  at  to 
dates  ;  and  as  these  are  generally  forgotten, 
then  bring  some  public  event  or  business — 
or  a  family  aflair,  if  possible  —  to  thdr  mind, 
wliich  happened  about  the  same  time,  so  as 
to  fix  the  dates. 

22.  Draw  the  brief,  containing — 
1st.  The   pleadings,   in  an  abbreriated 
form:    but  be   cautious  not  to   omit  any 
averment  or  statement,  in  special  counts. 

2d.  A  statement  of  the  question  (neatly  and 
perspicuously)  to  be  tried ;  the  short  grounds 
upon  which  the  action  is  to  be  supported ; 
the  presumed  defence,  and  short  grounib  of 
it ;  and  a  reply  to  the  defence. 

3d.  A  narrative  of  the  facts  of  the  case, 
in  their  natural  order,  and  in  the  simplest 
style.  If  necessary  to  introduce  a  letter  or 
other  document,  state  its  substance :  bat 
unless  from  particular  drcumstanoes  it  is 
unavoidable,  or  you  are  doubtful  of  conTey- 
ing  its  true  sense  in  an  abstracted  form,  it 
need  not  be  copied :  but  have  it  in  readi- 
ness, and  so  that  you  may  produce  it  the 
moment  it  is  wanted.  Be  particular  and 
accurate  in  remarking  at  the  end  of  eadi 
paragraph  on  any  special  circumstanoe,  or 
drawing  any  inference,  which  the  &cts 
stated  may  warrant. 

4th.  The  short  outline  of  the  evidence, 
and  the  strength  or  the  weakness  of  it,  aod 
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the  advtntBge  or  difficulties  of  the  proof, 
and  how  the  difficulties  are  to  be  met. 

5th.  The  presumed  defence,  the  way  in 
which  it  is  anticipated  to  be  made  out,  and 
the  answer  to  the  defence ;  and  if  any  wit- 
ness is  expected  to  establish  a  &ct»  remark 
on  his  evidence,  his  credibility,  and  what 
it  is  supposed  he  will  admit  on  his  cross- 
examination,  and  how  and  by  whom  he  will 
be  contradicted. 

6th.  The  general  observations  on  the 
whde  case,  and  the  law  or  fact. 

7th.  The  proofs  of  the  witnesses  most 
My  stated  in  the  words  of  the  witnesses, 
bat  arranged  in  such  order  as  that  each 
witness  and  his  proof  will  prepare  the  way 
ibr  one  to  follow,  and  so  that  the  whole  of 
the  proofs  will  come  out  on  the  trial  to  the 
best  effect.  At  the  end  of  each  proof,  make 
any  observation  (in  a  short  way)  that  you 
wish  to  impress  on  counsel,  as  whether  the 
witness  is  willing  or  averse,  clear  or  stupid, 
or  whether  there  may  be  any  objection  to 
him  in  point  of  interest  or  otherwise,  so 
that  counsel  may  know  how  to  treat  him, 
or  not  to  call  him  unless  absolutely  neces- 
sary. 

8th.  Always  draw  your  proofs  first, /if 
possible ;  because  on  ^e  proofs  the  whole 
cause  depends,  and  consequently  the  brief 
cannot  be  well  prepared  until  the  proofs  are 
known;  and  in  a  complicated  case,  it  is 
materially  necessary,  and  is  extremely  use- 
ful, to  annex  an  epitome  of  the  dates  and 
&cts  in  their  order,  with  references  to  the 
several  parts  of  the  brief,  by  way  of  index. 

23.  Deliver  the  briefs  to  counsel,  and  ap- 
point a  consultation  with  them,  if  neces- 
sary. 

What  is  the  meaning  of  a  consultation  ? 
When  is  it  necessary  to  be  fixed? 
Who  attend  it? 

24.  Attend  the  consultation,  but  pre- 
viously to  going  to  consultation,  go  through, 
consider,  and  note  down,  and  when  at  con- 
sultation bring  under  discussion,  the  best 
and  worst  points  of  the  case,  the  law,  and 
the  evidence,  and  consider  the  best  course 
to  take  on  the  trial ;  and  give  your  counsel 
an  insight  into  the  character  of  the  wit- 
nesses, and  how  &r  each  may  be  relied  on, 
and  whether  to  be  treated  with  caution  or 
otherwise. 

25.  Draw  copy  and  serve  a  notice  to 
produce  deeds,  papers,  &c.  as  the  case  may 
require. 

Why  18  a  notice  necessary  ?  What  should 
it  contain?  Wben,  and  on  whom, 
should  it  be  served  ? 

26.  Attend  the  trial,  having  all  the  dates, 


and  points,  and  witnesses,  written  in  a  com- 
pressed note,  ready  to  refer  to,  in  order  to 
answer  any  questions  of  the  Court,  or  of 
counsel,  or  to  remind  counsel. 

N.  B.  Be  particular  in  your  attendance 
at  the  Court,  and  keep  your  witnesses  al- 
ways together,  and  run  no  risk. 

What  is  the  meaning  of  a  trial  ?     Who 
presides  ?    What  is  the  form  and  order 
of  proceeding  on  a  trial?  What  counsel 
opens  the  pleadings  ?    Who  opens  the 
case  and  evidence  ?    Who  calls  and  ex- 
amines the  witnesses  for  the  plaintiff?, 
Wbo  cross-examines  them?  Who  opens 
the  case  and  evidence  of  the  defendant  ? 
Who  calls  the  defendant's  witnesses  ? 
Who    examines    and    cross-examines 
them  ?  Who  replies  to  the  defendant's 
case,  and  when  is  no  reply  allowed?' 
Who  charges  the  jury,  and  what  is^ 
meant  by  the  charge  ?  Who  decides  the 
cause?   Who  finds  the  verdict,  and  who 
records  it  ?     What  is  the  meaning  of' 
nonsuit,  and  how  does  the  nonsuit- 
take  place  ? 

27.  Draw  and  ingross  postea. 
What  is  the  meaning  of  j90J/eaP 

28.  Make  out  a  full  bill  of  costs  to  your 
client,  and  select  such  part  as  is  to  be. 
charged  to  the  adverse  party. 

What  is  the  difference  of  costs  as  be- 
tween attorney  and  client,  and  between 
party  and  party  ? 

29.  Draw,     ingross,    and  swear  affida- 
vit of  increased  costs. 

What  is  the  meaning  of  increased  costs  ?. 
What  should  the  affidavit  contain  ? 

30.  Give  notice  of  taxing  costs  to  the. 
opposite  party. 

What  time  is  necessary  to  be  given  of  • 

taxing  costs  ? 
81.  Tax  costs. 
What  is  meant  by  taxing  costs  ?    When,  • 

and  by  whom,  are  they  taxed  ? 
S2.  Enter  final  judgment. 
What  is  the  meaning  of  final  judgment  ? 

How  is  it  entered,  and  by  whom,  and 

where  ? 
33.  Issue  execution. 
What  is  the  meaning  of  execution  ?  How 

many  sorts  of  executions  are  there, 

and  when  and  how  are  they  issued, 

and  their  return  enforced  ? 
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Qwari^fw  the  MfC&very  of  Smtdi  Debts, 


eOURTS  FOR  THE  RECOVIRY  OF 
SMALL  DEBTS. 


Amongst  the  Tiariorxs  plains  "wbich  from  txme 
txy  time  have  been  proposed  in  lieu  of  Local 
Courts,  it  may  be  useful  to  present  our 
xteders  with  tlie  following  headEr  of  a  Bill 
for  the  more  easy  and  speedy  recovery  of 
Debts  under  15/.  in  the  superior  Courts  at 
Westminster. 

First — That  all  actions  for  the  recovery  of 
debts  above  21,  and  under  15/.,  shall  commence 
hy  the  defendant  being  served  with  a  copy  of  a 
iteration,  in  the  naCnre  of  a  plamt,  to  be 
issaod  out  of  Ibe  Court  cf  Kia^a  Beach,  Com- 
ittMi  Fleas,  or  Exchequer*  with  a  notice  to 
appear  and  plead  thereto,  statiof^  the  residence 
CH  the  plaintiff,  and  the  amount  of  the  debt 
sought  to  be  recovered :  the  form  Of  the  de- 
daration  to  be  given  in  the  schedule  of  the 
act. 

iS^coBd.^That  a  preeSfe  shati  be  tied  with 
iSbt  |roper  ^ftoer  of  the  Court  in.  which  the 
QOil  IS  e«mawnc«d«.  who  shall  sign  the  declara- 
tion with  his  seal  of  office.  Service  to  be  good 
if  left  at  the  defendant's  place  of  business  or 
dwelling-house,  with  his  vnfe,  child,  or  servant, 
of  at  least  fifteen  yeacrs  of  age,  fourteen  dbys 
before  the  return ;  or  if  served  personafiy. 
amnriee  one  i«(eek  befevd  the  iMnrft  to  ha  $m* 
ficient. 

.  Third.-«^TbataU  proeesH  ^^^  the  aet  rfiall 
be  retumabla  before  the  Chief  Justice  of  the 
Court  of  King's  Bench  or  Common  Pleas,  or 
Chief  Baron  of  the  Exchequer,  on  Qie  first 
Wednesday  in  every  mt>nth. 

Fourth.— That  a  rule  to  pleiAd  sMI  beg^en, 
4ti4  the  defendant  shaU  ple«i  widiin  foav  days 
after  tbe  leCuin.  of  the  decbratwo^  or  final 
judgment  may  be  signed* 

Fifth.— That  if  there  shall  be  no  plea,  final 
judi^eat  may  be  signed  ;  a&  affidavit  behig 
first'  made  of  the  service  of  the  declafation, 
and  the  amount  of  the  debt  due,  vpon  which 
th!e  costs  shall  be  taxed,  and  an  execution 
is«a»;  the  affdavii  «9  sttte  the  bdieC  of  the 
parUr,  (if  not  served  penoaaMy),  that  the  de- 
lenfhmt  has  had  notice  of  the  daokfationy  or 
that  ha  keeps  out  of  the  way  to  avoid  the 
same. 

Sixth— That  if  the  defendant  resisb  the 
pluntifi^s  demand,  he  shall  plead  the  general 
issue,  with  a  notice  that  he  inmds-  to  give  spe- 
dial  matver  kt  evidaniBSfc  at  a  aslw- bank- 
sopeejp— 4be  smMte*  of  HmhatistW'  cm  » tender, 
tim.  itnd  if  the  sjieeial  mattea  ba  a  set-off, 
a  copy  of  the  pacticulara  ta  be.  delivered  with 
the  plea.  The  service  of  such  notice  to  be 
proved  bv  an  iMffidavit  of  its  delivery. 

Seventh. — ^That  upon  a  plea  being  received, 
ten  days'  notice  of  trial  snail  be  given,  and  a 
record  made  up  as  a^aoitof  inquiry,  to  be  di- 
rected to  the  sheriff,  and  executed  m  the  same 
manner  as  writs  of  inquiry  now  are. 

Eighth.— That  the  causes  shall  be  tried  before 
tha  under  sheriff,  or  sheriff's  substitute,  in  the 


seicond  week  in  every  month,  except  those 
months  iu  whicb  the  assises  are  holdeu. 

Ninth, — That  the  sheriff  shall  appoint  one  or 
more  substitutes  for  the  (rial  of  causes,  in  sach 
towns  and  districts  within  his  cetiaty  as  shall 
be  ordered  and  appointed  by  the  Judges  at  the 
assisfes ;  and  sudi  snbstiCales  s hatt  hare  an  ofice 
in  those  tOMms  and  districts  far  emerii^  the 
causes ;  the  same  to  be  entered  three  days  ex- 
clusively before  the  trial.  But  no  sheniff^s  sub- 
stitute shall,  by  himself  or  agent,  act  as  attor- 
ney for  plaintiff  or  defendant,  in  any  cause  to 
be  triea  before  him,  or  any  other  person, 
within  ten  nvdes  of  his  reMenee,  or  puctt  of 
bvskiess,  er  town  fur  \vhich  he  is  aapemted. 

Tenlhv-^That  vpe*  tha  return  of  the  inqai- 
sitian,  a  rule  for  jiid|^nent  shall  be  gi/ea  ;  and 
if  no  caase  shewn  wKhia  four  days,  the  co&ts 
to  be  taxed  by  the  proper  officer  of  tlie  Court, 
and  execution  issue. 

Eleventh. — t)itct  no  wHt  of  error  shall  in 
any  case  be  bfo«rght,  and  no  nemr  trail  shidl  be 
aliowed,  except  Upms  the  painty  applyas^  giving 
secarity  to  pay  the  amooni  ot  the  verdict,  and 
deaMe  costs,  ilf  a  defendant^  and  if  plaintiff, 
double  costs  in  both  trials,  m  the  event  of  a 
second  ?erdict  against  him. 

Tvirelfih.— That  a  .fudge  at  chamfverB  shall 
have  a  coutronl  ov«r  the  proeec^ifagft  by  smu- 
mens,  with  power  te  give  time;  nee  eneeedinf 
two  months,  to  pay  the  debt  and  costs ;  tAmt 
tbtdmnge  the  venue,  granf  a  aewtriaU  and 
make  sach  ec^evs  therain  as  he  shallr  think 
fit. 

Thirteenfli. — ^That  if  any  cause  shaB  be  tried 
before  any  of  the  .fudges  at  NvA  Prius,  eidier 
iv  London  of  Westminster,  er  iK  flie  aasii^ee, 
which  in  the  opinion  ef  such  Judge  ovxto  to 
ham  been  tided  beiove  Hbe  sherift,  the  Ju(%e 
in>  his  diaeictioa  may  deprive  the  fdaintvff  of  the 
benefit  of  any  eosts,  and  give  to  the  defendant 
doubie  costs, 

fourteenth. — That  no  cause  of  actfon  shall 
be  spHt,  but  a  paity  maj  waive  a  part  of  his 
demand^  so  as  to  bring  it  within  15/.,  givhsg 
notice  11^  Ml*  ^elaratiiatf  ef  so  doittg. 

FitteeMh.-HJThe  opeisiionft  oi  the  wtf  to  be 
restricted  to  three  years. 


The  preeedic^  oMEne  ef  «  JUff 
lenidted  «o^  ^  M^tttftied  te»  Flsteanbt 
time  ege.    A^totig^  ihe^  eabyaimnimi 
derived  freH^  ito  adtopckMi 

).  A  graas*  saeiHg  rm  the 


.wiiKin- 

•OBse 

to  be 

2.  Ihe  ifcedf  teminatioft  of  the  proceed- 
ings. 

3.  f^  additional  burthen  occasloiietf  hf  t&e 
creation  of  new  officers,  as  the  proceMlings 
^1  be  condacted  tm^  the  eeiMaiiif  ef  tie 
Judges,  by  the  attorneys  of  the  w&pmibi^ 
CoitftSv 

4.  The  oampeosalto»  ef  the  pM«nt.effi&eie» 
for  the  diminution  of  their  fees,  will  be  of  ver^ 
aonderale  amount,  inasmuch  as  the  new  po- 
ceedings  will  pasfi'  through  (he  eld  ottdea. 

5.  file'  tritf  tiy  jur)' Wni  be  mvbmd. 

'     I  I  I  I 
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SIQBT  TO    PBACTZ8V    Iff   TRB   BtVUT 
SXCHBQUBH. 

Tn  impcntaait  jndgineAt  Utidlf  fivei^  re- 
specting the  right  of  solioilon  to  conduct  a 
•ait  in  the  Court  of  Equity  in  the  Exche* 

Iuer,  which  was  reported  in  the  Supplement 
)r  Noy^oib^  (p.  79)  ha3  aiuce  appeared  in 
the  R«p9rts  of  Mx>  Tyrwhitt  and  Messrs, 
Cboapton  and  «lervk«  It  baa  beep  held  by 
Loid  i^pAuxBt  and  the  other  Bfurons,  that 
a  solieitor  of  the  Court  of  Chaneery  may 
conduct  a  suit  in  the  former  Court  in  the 
name  of  a  derk  in  the  King's  Hcmem- 
invipeir's  Office^  although  he  is  not  admitted 
h  9oK(4^r  m  tbcit  Court.  The  most  im- 
portant pevt  o|  the  judgo^eiat  of  Ix>rd  Lynd- 
kurst  isjM  fiyttowB : 

"When  the  qujtstion  came  before   me  at 
the  Equity  Slttliaj^s  at  Gray's  Inn  Hail,  on  ex- 
ceptions to  the  Master's 'report,  I  felt  ffo- 
vemed  by  yirweni  v.  Noli,  4  Taunt.  452 ;  but 
my  attention  beln^;'  afterwards  addressed  to  § 
^  of  :^  Geo.  2,  c.  2'±  I  had  so  much  doubt 
on  the  copstruft&on  or  the  act,  that  I  sug^gested 
the  propriety  pf  taking  the  opinion  of  the 
whole  Court  apon  it.    i^  has  now  been  argued 
l>efore  |l»  witn  considerable   learning;  and, 
after  eUbonile  researches  on  both  sides,  look- 
ing at  the  act  of  2  Geo.  2,  c.  23,  independently 
of  tlie  27th  section,  I  entertain  considerable 
doubts  whether  the  decision  of  Lord  Lough- 
(tftrough^  in  Ateddottcrtjft  v.  Holbrook,  1  H.  B. 
50,  was  not  correct.    The  clauses  relating  to 
the  ^dunisdion  and  enrollnvent  of  attorneys,  are 
the  ^aine  as  those  relating  to  the  same  requi- 
sites of  wthttfirM ;  but  in  §  10,  it  is  in  terms 
provided,  that  an  attorney  (sworn,  admitted, 
and  enrolled)  as  such  in  any  of  the  superior 
Court*  of  common  law  at  Westminster,  Wales, 
or  the  counties  paUtlne,  may,  by  consent,  in 
wriiip^,  of  another  attorney,  in  any  of  the  said 
uthcr  Conjts,  practise  in  the  name  of  that  other. 
U  seems  to  me>  that  by  the  wording  of  the 
ori;riual  ilaudes>  the  legislature  did  not  con- 
sider themselves  as  precluding  a  solicitor  of 
one  court  of  equity  from  practising  in  another 
like  Court,  with  tlifi  consent  of  a  solicitor  of 
the  latter  Court.    If  that  be  so,  the  §§  5  and  7 
being  similar,  and  it  not  being  necessary  that 
there  should  be  another  clause  fbr  solicitors, 
like  §  10 ;  because  solicitors  do  not  practise  in 
their  own  names,  but  in  those  of  the  Clerks  in 
Court  of  the  Court  of  Equity,  it  does  not  seem 
to  follow,  that  a  solicitor  admitted  and  enrolled 
in  one  Court  of  Equity,  should  be  precluded 
in  practising  in  another  Court  of  similar  juris- 
diction, in  the  name  of  another  solicitor  of  the 
lauer  Court.    One  difficulty  arises  out  of  ^  21 , 
eiz.f  the  piivilege  given  to  ^  solicitor,  admitted 
and  enrolled  iu   one  Court  of  Equity,  to  be 
admitted  and  enrolled  as  such  in   another, 
without  paying  fees,    it  seems,  that  no  advan- 


tage would  be  coeferraA  on  the  soUekor  if 
Lord  LewMarmigh'*  construction  of  the  ac| 
k  adhered  to ;  for  if  he  could  practise  here  in 
tlM5  name  of  a  Clerk  in  Court,  he  could  obtain 
no  benefit  by  beinr  admitted  in  the  Court  of 
Equity  here  $  and  tiie  section  applies  to  many 
other  Courts  of  Equity,  of  which  we  are  litUe 
informed.    It  is  not  necessary  to  decide  on 
that;  we  are  more  called  on  to  deeide  on 
Midd^wero/t  v.  Holbrooke  and  the  subsequent 
case  in  the  Common  Pleas*  of  yinceni  v.  Holt* 
I  say  it  is  unnecessary  to  decide  the  general 
question,  for  many  regtdations  inthe  aet  apply 
to  the  Exchequer,  and  the  legislature  had  this 
Court  in  view  in  the  framing  it.    [His  Lord- 
ship here  discussed  the  particular  sections  of 
the  act.]    What  are  the  officers  of  the  Kin^s 
Remembrancer  ?  They  are  the  sworn  and  side 
clerks,  who  execute  the  equity  and  revenue 
business.    Now  these  persons  are  not  admitted 
and  enrolled  aocordiAg  to  the  2  Geo.  2,  c.  23» 
but  in  the  manoer  aceostemed  before  that  eet<. 
How,  tiien,  were  the  astomevs  or  clerks  efl 
**  the  office  of  Pleas  of  the  Conit  of  Exehe* 
qner'^  (that  is,  the  four  swoni  attonieyi}  ai!U 
milted  and  enrolled?  Not  under  thu  act,  boS 
according  to  the  farmer  custom  prevailing  in 
this  Coun  before  1 1  Geo.  4,a2id  £  W.4,  c.  70. 
The  2  Geo.  2,  c.  23.  sec.  27,  next  provides,  that 
these  attorae]^   and  clerks  may  m-aetise  in 
other  Courts,  in  &e  names,  and  with  the  con<» 
sent  in  writing,  of  attom^s  of  snch  otiier 
Courts.    Then  the  conduding  words  of  the 
section  are  material  expressions  in  this  case  1 
m'if .,  that  it  shall  he  tewfoi  fnMn  and  afker  the 
1st  Decem^r,  1730,  for  any  person  who  slu^ 
be  sworn,  admitted,  and  enrolled  an  attorney 
or  solicitor  in  any  e€  the  several  Courts  before 
mentioned,  according  to  the  direction  ef  this 
act,  to  practise  and  solicit  in  the  said  re*pec-i 
tive  offices,  in  the  same  manner  as  heretofore 
has  been  done,  vm thing  h^reinbffort  oontamtd^ 
or  any  law  or  statute  to  the  contrary  notwith^ 
standing.    In  what  offices?    In  the  Office  of 
Pleas,  and  in  the  Office  of  the  King^s  Remem* 
brmeer.    Wc  know  that  attomevs  of  other 
Courts  practised  in  the  Office  of  Pleas,  in  the 
names  of  the  attorneys  of  the  Court,  to  the  ful# 
lest  extent;  «/>.,  up  to  the  termination  of.  the 
causes  by  final  }ud|niient,  and  not  inthe  limiU 
ed  manner  contended  for  in  support  of  die 
motion,    lliat,  then,  is  the  conatruction  put 
on  thiK  section  by  practice  {  nor  is  any  thmg 
produced  to  the  contrary.     Next,  what  has 
been  the  usage  in  the  King's  Remembrancer's 
OfSiQt^  The  equity  and  nwenue  business  ia 
conducted  there  by  the  same  persons,   and 
many  attorneys  practise  in  the  name  of  a  sworn 
clerk  in  Court,  not  merely  in  the  limited  man« 
oer  I  have  alluded  to,  but  up  to  the  period  of 
the  decree.    This  case,  then,  is  specially  pro- 
vided for  inthe  Exchequer;  and  a  sohdtor* 
admitted  in  the  Court  or  Chancery,  may,  in 
the  name  of  a  sworn  clerit  of  the  Court  of 
Etiuity  in  the  Exchequer  Chamber,  carry  on  a 
suit  to  its  final  termination,  without  enrolmentr 
or  admission  in  the  latter  Court.    Such  has 
been  the  constant  usage,  and  onr  decision  is 
warranted)  as  well  by  the  act  of  2  G.  2,  as  by 
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the  custom  wblch  bas  prevailed  since  that 
reign.  Nothing',  then,  will  be  taken  by  this 
motion.  But  tliough  it  may  he  usual  that  the 
jNirty  failing  in  an  exception  to  the  Master's 
report  shall  pay  the  costs  of  that  proceeding, 
'still,  as  there  was  so  much  doubt  that  I  di- 
rected a  second  argument;  and  as  my  first 
opinion  was  adverse  to  that  now  entertmned 
by  the  Court  on  §  27,  they  will  not  be  granted 
in  this  case.  Mtorney-Uenernl  y,  Malin  and 
oMw,  2Tyr.6l9.  S.  C.  2  C.  &  J.  500. 


REMARKABLE  TRIALS. 
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CASES  OF  COLEMAN,  AND  OF  WELCH,   JONES, 
AND   NICHOLS,  FOR  MURDER.     1748. 

Richard  Coleman,  who  had  received  a  de- 
cent education,  and  was  clerk  to  a  brewer,  was 
indicted  for  murder  at  the  Kingston  assizes  in 
1749.  He  had  a  wife  and  several  children. 
The  murdered  person  was  Sarah  Green,  who, 
having  been  with  some  acquaintance  to  a  bean- 
feast m  Kennington  Lane,  staid  to  a  late  hour, 
and  on  her  return  towards  Southwark  she  met 
with  three  men,  who  had  the  appearance  of 
brewers'  servants,  two  of  whom  lay  with  her  by 
force,  and  otherwise  used  her  in  a  most  inhu- 
man mamier.  While  in  the  hospital  she  de- 
clared that  the  clerk  in  Taylor's  then  (Berry's) 
brew-house  was  one  of  tne  parties  who  had 
treated  her  in  «o  infamous  a  manner ;  and  it 
was  supposed  that  Coleman  was  the  person  to 
whom  she  alluded. 

Two  days  after,  Coleman  and  one  Trotman 
happened  to  be  at  a  public  house,  when  a 
stranger  asked  several  questions  of  Coleman ; 
first,  as  to  a  robbery,  aiMi  then  of  the  trans- 
action in  Kennington  Lane.  Coleman,  who 
was  intoxicated,  and  felt  affronted  by  the 
insinuations,  swore  at  the  stranger,  and  to  all 
his  enquiries  said,  "  what  is  it  to  me ;  what  of 
that."  A  short  time  aftenvards  Trotman  and 
another  man  charged  Coleman  before  a  magis- 
trate with  the  offence. 

The  magistrate,  who  does  not  seem  to 
have  supposed  that  Coleman  was  guilty,  sent 
for  him,  and  hired  a  man  to  attend  him  to  the 
hospital  where  the  wounded  woman  lav  ;  and  a 
person  pointing  out  Coleman,  asked  if  he  was 
one  of  the  persons  who  had  used  her  so  cruelly. 
She  said,  she  believed  he  was;  but  she  de- 
clined to  swear  positively.  Some  time  after- 
wards, Coleman  was  again  taken  before  the 
magistrate,  when  nothing  positively  being 
sworn  agfunst  him,  the  justice  would  have  dis- 
charged him,  but  Mr.  Wynne,  the  master  of 
the  injured  girl,  revesting  that  he  might  once 
more  be  taken  to  see  her,  a  time  vms  fixed 
for  that  purpose,  and  the  justice  took  Cole- 
man's word  for  Us  appearance. 

The  accused  party  came  punctually  to  his 
time,  bringing  with  him  the  landlord  of  an 
alehouse  where  Sarah  Green  had  drunk,  on 
the  night  of -the  affair,  vrith  the  three  men  who 
veally  injured   her;   and  this  publican,  and 


other  people,  declared  on  oath  lliat  Colemaa 
was  not  one  of  the  party. 

On  the  following  day  the  magistrate  went  to 
the  hospital,  to  toke  the  examination  of  the 
woman  on  oath.  Having  asked  her  if  Coleman 
was  one  of  the  men  who  had  injured  her,  she 
said  she  could  not  tell,  as  it  was  dark  at  the 
time ;  being  called  m,  an  oath  was  administered 
to  her,  when  she  swore  that  he  was  one  of  the 
three  men  that  abused  her.  Notwithstanding 
this  oath,  the  justice,  who  thought  the  poor 
girl  not  in  her  right  senses,  and  was  convinced 
m  his  own  mind  of  the  innocence  of  Coleman, 
permitted  him  to  depart,  on  Ins  promise  of 
bringing  bail  the  following  day  to  answer  the 
complaints  at  the  next  assizes  for  Surrey :  and 
he  brought  his  bail,  and  gave  security  accord- 
ingly. 

darah  Green  dying  in  the  hospital,  the  coro- 
ner's  jury  sat  to  inquire  into  the  cause  of  her 
death :  and  baring  found  a  verdict  of  wilfiil 
murder  against  Richard  Coleman,  and  two 
persons  then  unknown,  a  warrant  was  issued 
to  take  Coleman  into  custody.  Though  be  wai 
conscious  of  his  innocence,  yet  such  were  his 
terrors  at  the  idea  of  going  to  prison  on  such  a 
charge,  that  he  absconded,  and  secreted  him- 
self at  IHnner. 

A  proclamation  was  issued,  offering  a  reward 
of  fifty  pounds  for  the  apprehension  of  the 
supposea  offennder ;  and  to  this  the  parish  of 
St.  Saviour,  Southwark,  added  a  reward  of 
twenty  pounds.  Coleman  read  the  advertise- 
ment for  his  apprehension  in  the  Gazette,  but 
was  still  so  thoughtless  as  to  conceal  himself  ,- 
though  perhaps  an  immediate  surrender  would 
have  been  deemed  the  strongest  testimony  of 
his  innocence ;  however,  to  assert  his  inno- 
cence, he  caused  the  following  advertisement 
to  be  printed  in  the  newspaper : — 

"  I,  Richard  Coleman,  seeiiu^  myself  adver- 
tised in  the  Gazette,  as  absconding  on  account 
of  the  murder  of  Sarah  Green,  knowing  myself 
not  any  way  culpable,  do  assert  that  I  nave  not 
absconded  from  justice ;  but  will  willingly  and 
readily  appear  at  the  next  assizes,  knowing 
that  my  innocence  wiU  acauit  mc.'*^ 

Strict  search  being  made  after  him,  he  was 
apprehended  at  Pinner,  above  mentioned,  on 
the  22d  of  November,  and  lodged  in  Ncwatc, 
whence  he  was  removed  to  the  New  Gaol, 
Southwark,  tiU  the  time  of  the  ^  assizes   at 
Kingston,  in  Surry ;  when  his  conriction  arose 
principally  from  the  eridence  of  Trotman,  and 
the  declaration  of  the  dying  womvi.     Some 
persons  positively  swore  that  he  wa*  in  another 
place  at  the  time  the  fact  was  committed ;  but 
their  eridence  was  not  credited  by  the  jury- 
After  conviction  Coleman  behaved  Uke  one 
who  was  possessed  of  conscious  innocence, 
and  who  had  no  fear  of  death  for  a  crime  which 
he  had  not  committed.    He  was  attended  at 
the  place  of  execution  by  the  Rev.  Mr.  Wilson, 
to  whom  he  delivered  a  paper,  in  which  h« 
declared,   in  the  most   solemn  and  explicit 
manner,  that  he  was  altogether  innocent  of  the 
crime  alleged  agsdnst  him.'  He  diedwitii  Krcat 
resignation;    lamenting  only  the   distress  in 
which  he  should  leave  a  wife  and  two  children. 
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About  twQ  yean  after  Coleman's  death,  it 
was  discovered  that  James  Welch,  Thomas 
Jones,  and  John  Nichols,  were  the  persons 
who  actually  treated  Sarah  Green  in  the  inhu- 
man nuinner,  which  occasioned  her  decease. 
These  offenders  had  been  acquainted  from  their 
childhood,  and  had  kept  the  murder  a  secret,  un- 
til it  was  discovered  in  the  following  manner  : 
While  Welch  and  a  young  fellow  named  James 
Bush,  were  walking  on  the  road  to  Newingtun 
Butts,  their  conversation  happened  to  turn  on  the 
subject  of  those  who  had  been  executed  without 
beinfir  guilty  ;  and  Welch  said,  "  among  whom 
was  Coleman ;  Nichols,,  Jones,  and  I,  were  the 
persons  who  committed  the  murder  for  which 
he  was  hanged."  In  the  course  of  conversa- 
tion Welch  owned  that,  having  been  at  a  public 
house  called  Sot's  hole,  they  had  drunk  plen- 
tifully, and  on  their  return  through  Kenning- 
ton  Lane,  met  with  a  woman,  with  whom  they 
went  as  far  as  the  Parsonage  Walk,  near  the 
church  yard  of  Newington,  where  she  was  so 
horribly  abused  hy  Nichols  and  Jones,  that 
Welch  declined  ofi^ring  her  any  further  insult. 
Bush  did  not  at  that  time  appear  to  pay  any 
particular  attention  to  what  he  heard;  but 
soon  aftenvards,  as  he  was  crossing  London 
Bridge  with  his  father,  he  addressed  him  nearly 
as  follows :  "  Father,  1  have  been  extremely  ill ; 
and  as  J  am  afraid  I  shall  not  live  long,  I  should 
he  glad  to  discover  something  that  lies  heavy 
on  my  mind."     Accordinglv  they  went  to  a 

Eublic  house  in  the  Borough,  where  Bush  re- 
nted the  story  to  his  father,  which  was  scarcely 
ended,  when,  seeing  Jones  at  the  window,  they 
called  him  in,  and  desired  him  to  drink  with 
them.  He  had  not  been  long  in  their  com- 
pany, when  they  told  him  they  heard  he  was 
one  of  the  murderers  of  Sarah  Green,  on 
whose  account  Coleman  suffered  death.  Jones 
trembled  and  turned  pale  on  hearing  what  they 
said ;  but  soon  assuming  a  degree  of  courage, 
said,  "What  does  it  signify?  The  man  is 
hanged,  and  the  woman  dead,  and  nobody  can 
hurt  us  ?"  To  which  he  added,  "  We  were 
connected  with  a  woman,  but  who  can  tell  that 
was  the  woman  Coleman  died  for  ?" 

In  consequence  of  this  acknowledgment, 
Nichols,  Jones,  and  Welch,  were  soon  after- 
wards apprehended,  when  all  of  them  steadily 
denied  their  guilt,  and  the  hearsay  testimony  of 
Bush  was  all  that,  could  be  adduced  against 
them;  Nichols,  however,  was  admittea  evi- 
dence for  the  crown ;  in  consequence  of  which, 
sdl  the  particukrs  of  the  horrid  murder  were 
developed.  The  prisoners  being  brought  to 
trial  at  the  next  assizes  for  the  county  of  Surrey, 
Nichols  deposed,  that  himself  with  Welch  and 
Jones,  havmff  been  drinking  at  the  house  called 
the  Sot's  hole,  on  the  night  that  the  woman 
was  used  in  such  an  inhuman  manner,  they 
quitted  the  house  in  order  to  return  home, 
uhen  meeting  a  woman,  they  asked  her  if  she 
would  drink ;  which  she  declined,  unless  they 
would  go  to  the  King's  Head,  where  she  would 
treat  them  with  a  pot  of  beer.  Hereupon  they 
went,  and  drank  both  beer  and  Geneva  with 
her ;  and  then  all  the  parties  going  forward  to 
the  Parsonage  Walk,   the   poor  woman  was 


treated  in  a  manner  too  shocking  to  be  de- 
scribed. 

It  appeared  that,  at  the  time  of  the  perpetra- 
tion of  the  fact,  the  murderers  wore  white 
aprons ;  and  that  Jones  and  Welch  called  Ni- 
chols by  the  name  of  Coleman;  circumstances 
that  evidently  led  to  the  prior  conviction  of  tha 
unfortunate  man,  as  it  caused  the  dying  girl  to 
mistake  their  persons.  On  the  whole  state  of 
the  evidence  there  seemed  to  be  no  doubt  of 
the  guilt  of  the  prisoners  ;  so  that  the  jury  did 
not  hesitate  to  convict  them,  and  sentence  of 
death  passed  of  course.  They  were  executed 
on  Kennington  Common,  '6th  September, 
1751. 


PARLIAMENTARY  REPORT. 


ABSTnACT  OF  THB  REPORT  FROM  THE  SELECT 
COMMITTEE  ON  QUAKERS*  AFFIRMATION. 
DATED  THB  llth  FEB.   1833. 

The  Committee  have  discovered  one  case 
only  in  which  the  question  of  the  admissi- 
bility of  a  Quaker  to  take  his  seat  in  Par- 
liament, on  affirmation,  has  come  before 
the  House .  This  was  the  case  of  John  Arch- 
dale,  Esquire,  who  was  returned  as  a  Bur« 
gess  for  the  Borough  of  Chiping  Wicombe, 
in  the  10th  year  of  King  William  the  Third. 
The  particolars  of  this  case  the  Committee 
afterwards  advert  to ;  but  they  first  distin- 
guish the  Acts  of  Parliament  which  pre- 
ceded, from  those  which  followed,  the  de- 
cision of  the  House  in  that  case. 

The  Committee  then  proceed  to  state,  in 
chronological  order,  the  different  Acts  of 
Parliament  which  have  any  bearing  upon 
the  question,  either  as  containing  special 
provisions  relating  to  Quakers,  or  as  pre- 
scribing the  oaths  to  be  taken  by  Members 
of  Parliament. 

There  is  no  trace  (says  the  Report)  of  any 
oath  being  required  to  be  taken  by  Members 
of  the  House  of  Commons,  upon  taking  their 
seats  in  the  House,  previously  to  the  Acts 
of  5  Eliz.  c.  1,  and  the  7  James  1,  c.  6, 
which  directed  the  oaths  of  supremacy  and 
allegiance  to  be  taken  before  the  Lord 
Steward;  but  these  provisions  have  been 
repealed  by  1  &  2  W.  3,  c.  9. 

The  first  enactment  relating  to  Quakers 
(since  repealed  by  52  G.  3,  c.  155)  was  the 
IS  &  14  Car.  2,  c.  l,"To  prevent  the 
mischiefs  and  dangers  that  may  arise  by 
certain  persons  called  Quakers,  and  others, 
refusing  to  take  lawful  oaths ^'*  and  it  im- 
posed a  penalty  of  5/.  for  refusing  to  take 
lawful  oaths ;  a  further  penalty  for  a  second 
offence  ;  and  banishment  for  the  third. 

By  16  Car,  2,  c.  4,  §   16,  which  con- 
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tinued  in  force  for  three  years,  the  further 
penalty  of  transportation  was  enacted  for 
any  refusal  to  take  a  judicial  oath. 

Then  followed  the  30  Car.  2,  etat.  2. 
which  prescrihea  the  oaths  to  he  taken  hy 
Members  at  the  Table  of  the  House.  It 
provides,  that  if  any  Member  who  shall  not 
nave  taken  the  oaths,  and  made  and  sub- 
scribed the  declaration,  shall  come  into  the 
King's  presence,  he  shall  incxur  all  the  pains 
and  penalties  mentioned  in  the  act. 

The  next  statute  is  the  Ist  William  and 
Mary,  sess.  1,  cap.  1,  which  alters  the 
form  of  the  oaths  of  allegiance  and  supre- 
macy. 

The  1st  William  and  Mary,  c.  18,  com- 
monly called  the  Toleration  Act,  followed,  in 
which  the  affirmation  of  Dissenters  from  the 
Church  of  England,  who  scruple  the  taking  of 
any  oath,  is,  for  the  first  time,  legally  recog- 
nized. The  7  &  8  W.  3,  c.  84,  comes  next, 
by  which  "  the  solemn  affirmation  of  the 
people  called  Quakers  shall  be  accepted  in- 
stead of  an  oath,  in  the  usual  form  ;"  but  it 
provides,  that  no  Quaker  shall  give  evidence 
.  in  any  criminal  case,  or  serve  on  juries,  or 
bear  any  office  or  place  of  profit  under  go- 
vemment. 

lliese  are  the  whole  of  the  acts  noticed 
by  the  Committee,  prior  to  Aichdale's  case, 
which  is  entered  in  the  Journals  of  ^e 
House,  3d  January,  1698-9;  and  Mr. 
Axchdale  having  answered,  "that  in  re- 
gard to  a  principle  of  his  religion  he  had 
not  taken  the  oaths,  nor  could  take  them," 
the  House  ordered  a  warrant  for  a  new 
writ. 

The  subsequent  Statutes  are  as  follow  : 

13  Wm.  3,  cap.  4,  which  continned  the 
former  act, 

13  Wm.  3,  cap.  6,  which  prescribed  the 
oath  of  abjuration. 

6  Anne,  cap.  23. 

1  Geo.  1,  s.  2, 0.  6,  hy  which  it  is  enact- 
ed, that  in  all  cases  wherever  the  effect  of 
the  al^uration  oath  may  be  legally  required 
of  the  Quakers,  they  shall  midce  a  declara- 
tion 

8  Geo.  1,  cap«  6,  granting  the  Quakers 
"  such  forms  of  affirmation  or  declaration  as 
may  remove  the  difficulties  which  many  of 
them  lay  under." 

The  12  Geo.  2.  c  13,  enabled  Quakers 
to  be  inrolled  vl&  .attorneys^  upon  taking  a 
solemn  affirmation. 

22  Geo.  c,  2,  c.  46,  allowed  Quakers  to 
make  affirmation  in  cases  where  an  oath 
shall  be  required,  except  in  criminal  oases, 
and  serving  on  juries ;  and  holding  places  of 
profit  under  Gdvemment  were  ako  ex- 
cepted. I 


'  33  Geo.  2,  cap.  20,  relate  to  the  oatl^ 
of  qualification  of  Members  to  sit  in  the. 
House  of  Commons* 

6  Geo.  3,  c.  53,  alten  the  o«th  of  abju- 
ration. 

34  Geo.  8,  o.  73,  for  i^ministering  oafts 
and  declarations  to  voters  at  elections,  is  tbe 
act  now  in  force,  under  which  the  declara- 
tion or  afi^mation  of  ^  Quaker  is  tak^. 

9  Geo.  4,  p.  32»  eniibl^  Qufdcers  and 
Moravians  to  give  evidence  i^x>|i  their  wfis' 
mation  in  all  cases,  criminal  t»  well  as 
civil. 

Such  are  the  statutes  passed  since  Arcb- 
dale's  case,  which  the  Committee  bring  un- 
der attention,  ^^o  parUamentAry  d^C£»ioq 
haa  ever  been  given  on  tb^ir  cpq^tnictioa 
and  effect.  But  the  Committee  met  with 
the  following  decisions : 

Reje  V.  Morris,  I  Raym.  337,  whfiea 
Quaker  was  allowed  to  i|iake  his  affirma- 
tion, on  being  admitted  as  a  freeman  of  the 
City  of  Lincoln.  The  sap^e  ca^e  is  reported 
in  5  Mod.  399,  and  19  Mod.  190. 

In  Res  V.  Turkey  (  ampany,  2  fiuir.  943, 
a  mandamus  was  granted  to  admit  a  member 
into  the  Company,  who  had  tendered  20/. 
as  the  act  directs,  and  to  make  his  a$rma- 
tion. 

There  are  other  cases  at  cop^pq  law, 
and  particularly  AtcAeson  v.  fiverk,  Cowp. 
282 ;  in  which  the  Court  of  King'«  Bench, 
on  a  very  full  examination  of'  the  subject, 
evinced  a  disposition  to  put  an  enlarged  and 
liberal  constniction  upon  tb§  Qtfttute^. 

Evidence  was  also  adduced  befp^e  the 
Committee,  of  Quak^r^  h^yijag*  in  seven! 
instances,  been  admitted  to  Uie  Bar,  on 
taking  affirmations  to  the  effect  of  the  oatfas, 
before  the  Benchers  of  the  respective  Iniw 
of  Court,  and  before  the  Judges  in  West- 
minster Hall. 

The  first  insti^ice  of  th^  kip^  qccurrcd 
before  Lord  Ellenhqr^MS^*  in  1^18 ;  whea 
he  treated  the  question  ^  free  froa  doubt, 
on  the  ground  that  the  affirawtion  Acts 
made  only  three  exceptions,  and  that  the 
station  of  a  barrister  not  felling  witliin  the 
exceptions,  was  clearly  within  t^e  remedy 
provided  by  tliose  acts. 

It  was  also  stated  tp  thQ  CQnamittee,  that 
since  the  repeal  of  the  Teataiui  Corporatioo 
Acts,  a  Quaker  had  sened  the  office  of 
Sheriff  of  the  city  of  York,  on  his  affirma- 
tion; but  it  did  not  appear  whether  thd 
regularity  of  the  proceeoinff  M*as  made  the 
subject  of  judicial  iuvestigat^qiv, 
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PROPOSAL  FOR  THE  REPEAL  OP  TffE 
DUTIES  ON  THE  CERTIFICATES  OF 
ATTORNEYS  A^a>  OTHERS. 


To  the  Editw  ef  th€  Legal  Oburver. 

Sir, 
It  has  long  been  matter  of  astonishment,  to 
many  eentlemen  of  the  first  eminence  iu  the 
profession,  that  the  selection  of  certain  indlvl- 
(inals  for  taxation,  comprising  attorneys,  soli- 
citors, proctors,  clerks  in  court,  conveyuncers, 
and  special  pleaders,  made  by  the  legislature 
many  years  ago, but  certainly  upon  most  ground- 
less, unjust,  and  unworthy  motives,  should 
ha?e  been,  and  be  continued  to  be,  patiently 
horne  by  this  industrious  and  useful  class  of 
the  community. 

The  chief  and  almost  only  argument  that 
is  ever  used  in  support  of  this  singular  apd  in- 
vidious tax,  is  the  ill-considered  one  of  its  tend- 
iii2r  to  make  the  objects  of  its  beverity  more 
kuni*nt  tutH  respentnfite;  and  if  it  were  likely  to 
produce  such  an  effect,  no  person  of  character 
or  proper  feeling,  could  find  fault  with  it :  hut 
is  not  this  a  gross  error,  and  contrary  to  all 
reason  and  experience  ?  Is  It  probable,  or  eve|i 
according  to  tne  common  course  of  humau  na- 
ture possible,  that  the  impoverishing  of  a  hard 
workmg  person,  let  liis  profession  or  calling  be 
what  it  may,  shall  have  the  effect  of  making 
him  more  honest  in  his  de  ilin^s  ?  The  reverse 
of  this  proposition  is  exactly  and  invariably  the 
case;  for  poverty,  in  nine  cases  out  of  ten,  is 
the  propelling  cause  to  acts  of  dishonesty  and 
crime. 

Upon  what  fair,  liberal,  or  just  grounds 
therefore,  I  would  ask,  are  certain  particular 
classes  only  of  the  ind\|striou8  part  or  the  com- 
munity to  l)e  taxed?  It  is  undoubtedly  for  the 
i^neit  of  societj',  that  the  members  of  all  pro- 
fessions and  tRides,  as  well  as  all  other  persons, 
shouH  be  as  respectable  and  honest  as  possible: 
but  why  should  a  partial  experiment  of  this 
kind  be  practised  upon  one  or  two  professions 
only?  That  it  has  been  submitted  to  patiently, 
and  almost  without  a  murmur,  for  upwards  of 
twenty  years,  is  surely  no  good  argument  for 
the  continuance  of  it. 

The  profession  of  attorneys  and  solicitors,  it 
is  notorious,  has  for  ages,  and  until  very  re- 
cently, laboured  in  an  unprotected  state,  both 
with  the  community  at  large,  and  the  legisla- 
ture Latterly,  however,  the  members  of  it  have 
been  deenaed  entitled  to  something  like  just  and 
liberal  attention;  and  under  the  advice  and 
sanction  of  the  present  Lord  Chancellor,  the 
Lord  Chief  Justice,  and  the  Attorney  General, 
His  Majesty  has  oeen  graciou^iy  pleased  to 
{rrant  to  them  a  charter  of  incorporation,  which 
was  a  far  more  likely  mode  of  rendering  the 
profession  respectable,  than  that  of  imposing 
a  trrievous  and  invidious  burthen  upon  them. 
And  now,  Mr.  Editor,  as  we  are  at  length  In 
a  condition  to  make  our  wants  and  grievances 
respectfully  but  finnly  known  to  government, 
by  petitioning  in  our  corporate  capacity,  I 
would  humbly  suggest  to  the  leading  members 
of  the  corporation  (through   the  medium  ot 


yow  cxeeUent  work),  the  propriety  of  an  Im- 
mediate application  to  the  House  of  Commons^, 
for  the  redress  of  the  evil  here  comphiined  of. 

Such  a  legitimate  and  creditable  use  of  the 
power  now  vested  In  the  corporation,  would 
doubtless  receive  the  universal  approbation  of 
its  members ;  and  if  followed  up  by  energy  an4 
perseverance,  could  scarcely  M\  to  obtain  that 
degree  of  attention  an^  success,  to  whjch  it  ho- 
nourably ami  iuiparlia}ly  kys  ohiiin. 

S.  C. 


NORTHERN  A0ENT8  gOCIETY. 


We  have  great  pleasure  in  recording  that 
an  elegant  SiJvpT  Salver  was,  at  tl^  i^\, 
Genenjl  Meeting  qf  the  Northern  Agents 
Society,  held  at  the  Fieev^ason's  Tavern, 
on  Thursday  the  Vth  insteiit,  presented  to 
Charles  Clarke,  Esq.,  of  Lincoln's  Inn  Fields, 
as  a  maork  of  the  high  estimation  in  which 
he  is  hel4  by  his  professional  Ijrethi^n.  The 
Salver  is  beautifully  embossed,  and  has  en- 
gravecl  up«^  it^tbe  WBWs  of  Mt-  Clarke,  and, 
uacb ropaihf  Ihe  foMowipg  insori^oa  :-^ 

PHE8E}fT£P    PY   TB«   aOCIKT^   0«   {(O^TK^^V 

^O 
CIfAR|4£8  CVA^HR,  ESg. 

Ill   tesiiinuioy  of  tbf ir  adeiifitipii  ol  Wa 

iin^fmuieii  Md  viUudble  senviaea.! 

gvHuitouily  foestpviwf),  nt  tbisir  Seeretei  y« 

dura^  a  iittRk)^  «f  iWvty  y^an, 

Aad  m  » loi^Hile  m^  llimr  individiMl  e«bie«  uA 

rfi^r4. 
7th  Febniarv,  1H33 


PURCHASERS  OF  ESTATES  IN  IllB- 
LAND.- JUDGMENTS. 


The  Act  of  9  G.  4.  c.  35,  "  to  protept 
purchasers  for  valuable  consideration  in 
Ireland  against  judgments  not  revived  or  re- 
doekeittei  wi^uo  A  United  time"  will  come 
into  opantkm  on  the  27th  of  June  next. 

The  following  ure  the  provisioiis  pf  the 
Act: — 

Ist.  That  judgments  obtained  after  the  pass- 
ing of  the  Act,  shall  be  null  and  voiji,  a^ 
against  purchasers  of  hmds  in  Ireland,  unless 
duly  revived  or  re-docketted  within  twentv 
years  before  the  execution  qf  the  ^'onveyance, 
mortgage,  &c. 

$d.  That  all  judgments  obtained  in  Ireland 
wfthin  t%venty  vears  before  the  passing  of  the 
Act,  sh$dl  in  like  manner  be  null  and  void, 
unless  revjve4  or  re-docketted  wrthlu  twenty 
years  before  the  execution  of  conveyance,  &o. 

3d.  That  all  judgments  obtained*  in  Ireland 
twenty  years  or  upwards  before  the  passing  of 
th^  Act,  shall  in  like  manner  be  null  and  void, 
unless  duly  revived  or  re-docketted  within  five 
yews  from  tiie  passing  of  the  Act. 
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ANECDOTES  OF  LORD  ERSKINE. 


It  is  singular,  but  it  is  matter  of  fact,  that 
there  are  persons  who  have  a  passion  for  being 
at  law,  and  contrive  to  be  never  out  of  it.  Of 
this  description  was  a  Mr.  Bolt,  a  wharfinger 
on  the  Thames.  In  the  cause-paper  of  the  sit- 
tings after  every  term.  Bolt's  name  regularly 
appeared,  either  as  a  plaintiff*  or  a  defendant. 
In  a  cause  at  Guildhall,  Mingay  was  counsel 
agidnst  him,  and  spoke  of  him  in  very  harsh 
terms  for  his  dishonest  and  litigious  spirit 
Erskine  was  counsel  for  him:  "  Gentlemen," 
says  he  to  the  Jury,  "  the  plaintiff^s  counsel 
has  taken  very  unwarrantable  liberties  with 
my  client's  good  name.  He  has  represented 
him  as  litigious  and  dishonest :  it  is  most  un- 
just. He  IS  so  remarkably  of  an  opposite  cha- 
racter, that  he  goes  b^  the  name  of  ^Wz-wp- 
tight"    This  was  all  mveiition. 

The  following  anecdote  of  Erskine  is  of  the 
same  stamp.  A  Mr.  Rippingham,  an  old  at- 
torney, from  j(he  east  end  of  the  town,  was 
one  of  his  clients.  He  was  a  worthy  and  old- 
fashioned  man,  attached  to  the  style  of  dress 
of  his  younger  days,  and  retaining  it  unal- 
tered, in  despite  of  the  changes  of  fashion 
of  modem  times.  His  whole  dress  was  for 
that  reason  grotesque,  but  his  wig  particu- 
larly 80.  It  had  two  large  side  curls,  and  a 
queue  or  pigtail  of  at  least  the  length  of  eigh- 
teen inches  appended  to  it.  This  hung  half 
way  down  Rippingham's  back,  and  was  the 
subject  of  a  constant  joke  by  Erskine,  with  his 
old  client,  as  he  sat  iu.  court  before  him.  A 
cause  was  tried  at  Guildhall  while  Rippingham 
was  so  seated.  The  principal  witness  was  a 
very  eminent  surveyor  near  Grav's  Inn,  a  Mr. 
Wigg.  His  name  was  much  awelt  upon  by 
Bearcroft,  in  urging  the  credit  due  to  him. 
When  Erskine  got  up  for  the  defendant: 
"  Gentlemen,"  says  he,  "  you  have  had  quite 
enough,  I  think,  of  the  wig,  and  thereby  hangs 
a  tale  (tail),"  sa^s  he,  at  the  same  time  seizing 
Rippingham's  pigtail  close  to  his  poll,  he  cock- 
ed it  upright  at  the  back  of  his  head  with  ludi- 
crous efi*ect. 

The  most  trifling  incident  which  could  raise 
a  laugh  never  escaped  him.  He  could  not  resist 
the  opportunity  of  a  joke  whenever  it  presented 
itself^  nor  let  it  pass,  under  curcumstances 
where  it  might  have  been  spared :  it  was  some- 
times too  ludicrous  for  the  gravity  of  the  cause 
in  which  he  introduced  it.  In  an  action  for 
crim.  con,,  in  which  he  was  counsel  for  the 
plaintiff^  the  evidence  in  mitigation  of  damages 
was,  that  the  plaintifi*'s  wife  was  incurably  ad- 
dicted to  the  immoderate  use  of  spirituous  li- 
quors :  that  the  defendant  indulged  in  the  same 
propensity,  and  that  an  intimacy  was  by  that 
means  created  in  the  enjoyment  of  their  con- 
firenial  tastes.  "  I  admit,"  says  Erskine,  "  that 
u  some  proof  of  there  being  a  cordial  affection 
between  them." 

These  anecdotes  the  fastidious  eye  may  glance 
over  as  trifling,  and  they  deserve  no  higher 
title ;  but  from  such  trifling  much  of  the  na- 


tnral  cbaracter  of  him  who  itoopitoiiiubt 
collected.    They  are  not  given  u  spcdaa^  sf 
brilliant  wit,  but  as  illastrationfi  oSf  Enkot! 
temper  and  manners.     They  at  least  s«ni  \% 
shew,   that  to  the  superior  tiknts  «iid  be 
possessed,  he  added  a  buoyuicy  of  mi&d,«lul 
could  stoop  to  trifle  and  be  playful  io  tkiDkL< 
of  business.     Hie  influence  whidi  his  o-odLct 
had  on  the  practice  of  the  Nm  Pr'm  Ci*a 
was  strongly  felt  by  the  counsel  who  bdorc^ 
to  it.     It  produced  that  good  temper  aod  free- 
ing, so  that  no  harsh  or  peevish  ahercatU 
passed  from  one  to  the  other. 

The  gravity  of  Lord  Kenyon  was  not  pm: 
ajBfainst  the  lively  sallies  of  Erskine'8  imacJ^- 
tion.     He  was  particularly  partial  to  iiim,  ^ 
always  heard  him  with  an  attention  marked  si 
kindness.     Erskine  occasionalk^  played  oa  b> 
paitiaUty,  but  which  the  Chief'^ Justice  al«irs 
took  in  good  part.    When  any  matter  uf  Ur 
was  Btaited  at  a  trial.  Lord  Kenyon  pricked  cp 
his  ears,  and  prepared  his  note-book  to  tike 
down  the  point  with  great  formality,   ha 
action  for  an  assault,  which  was  trted  be*«*r<' 
him  at  Guildhall,  the  phdntiflT,  %vho  was  a  oa 
of  great  size  and  bodily  power,  kept  a  pilot- 
house of  some  notoriety,  called  the  Cuck,  &* 
Temple  Bar.    It  was  a  house  much  frequeateti   , 
by  country  attorneys.    A  spruce  little  member  , 
of  that  profession  came  one  evening  into  the   i 
public  room,  booted  and  spurred,  as  if  jfci 
come  off  a  journey.     He  took  bis  seat  is  * 
box,  but  soon  became  so  noisy  and  troobk- 
some,  that  the  other  guests  wished  to  \x^* 
him  turned  out,  and  caUed  on  the  landlord  .tbr 
plaintifl)  to  do  so.     He  approached  the  Iit(J<^ 
lawyer  with  great  courtesy,  and  gave  Urn  b*>- 
tice  to  quit,  by  informing  him  of  the  viis^e?  ^^ 
the  rest  of  the  company,  and  of  his  iDtentk>c 
to  carry  them  into  effect.    The  laivyer  demar- 
red  to  the  law  of  the  landlord,  and  insisted  oa 
his  right  to  the  possession  of  his  box,  tie 
house  being  a  puolic  one.     He  valiantlr  de- 
clared that  he  was  inflexibly  determined  to 
defend  his  possession,  unless  evicted  by  foTct. 
and  at  the  same  time  assumed  an  attitude-  of 
gallant  defence.    The  landlord,  acting  imdir 
the  authoritv  of  an  habeas  corpus  of  his  i»«i 
issuing,  witkout  further  ceremony  took  [x«- 
session  of  the  person  of  his  puny  anta»oaisU 
by  catching  the  little  man  up  in  his  arms,  aad 
bearing  him  in  triumph    towards  the  door. 
The  publican's  embrace,  which  resembled  tbe 
friendly  hug  of  a  bear,  roused  all  the  indijnuBt 
energies  of  the  lawyer;  and  being  furnished 
with  no  weapon  of  defence  except  his  spars* 
he  sprawled,  kicked,  and  spurred  so  violeoth. 
that  the  knees  and  shins  of  the  host  of  the 
Cock,  to  which  only  his  legs  reached,  were 
covered  with  blood.    For  that  the  action  was 
brought ;  and  the  defendant  pleaded  that  thf 
plaintiff  had  made  the  first  assault  on  him,  by 
forcibly  taking  him  in  his  arms  and  cumiii^ 
him  out  of  doors. 

Erskine  defended  him.  He  described  the 
combat  in  the  most  ludicrous  tenns»  and  with 
assumed  gravity  appealed  to  the  Jury,  if  in- 
stinct had  not  pomted  out  to  every  animal 
the  best  means  of  its  defence ;  that  his  client 
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bad  no  weqmn  of  anj  sort  ^p  <^|q[K>86  to  the 
violence  of  the  plaintiff,  except  his  eimrBy  and 
yibkh  he  had,  tnerefore,  lawfully  used  for  self- 
defence.    The  turn  wldch  Erskine's  manner 
of  treating  it  gave  to  the  case,  caused  much 
knghter  in  the  Court,  and  he  was  not  dis- 
po^  to  stop  it.    To  the  law  cited  on  the 
other  side,  he  siud  he  would  oppose  a  decisive 
uithority,  from  a  book  of  long  standing,  and 
entitled  to  the  highest  credit.    Lord  Kenyon, 
expectmg  that  some  text-book  or  Reporter 
was  going  to  be  cited,  took  up  his  pen  and  put 
himMlf  into  the  attitude  for  taking  down  the 
point.  '*  From  what  authority,  Mr.  Erskine?" 
said  the  Chief  Justice.     *'  From  Guliher'M 
Travels,  my  lord,"  was  the  reply.    The  effu- 
sion of  this  specimen  of  the  bathos  caused 
much  laughter. 

This  anecdote  is  certainly  open  to  the  impu- 
tation of  being  a  piece  of  the  deeipere  non  in 
loco;  but  it  was  suj^gested  by  the  whimsical 
contrast  in  appearance  of  the  plaintiff  and  the 
defendant,  then  on  Uie  floor,  which  presented 
at  the  moment  the  burlesque  representation  of 
Gulliver  dandling  in  the  arms  of  his  Brobdig- 
nag  friend. — /Vow  Fraeer^s  Magazine. 


LEGAL  OBITUARY. 
1832. 


Mtoi. 

25th.— Sir  William  Grant,  Knight,  formerly 
Master  of  the  Rolls,  aged  83. 

30th. — Sir  James  Mackintoeh,  Knight,  for- 
merly the  Recorder  of  Bombay,  aged 
67. 

June. 

2d. — Charles  Butler,  Esq.  one  of  His  Ma- 
jesty's Counsel,  aged  82. 

^ptewibeT, 

Sir  Albert  Pell,  Knight,  one  of  the  Judges 
of  the  Court  of  Review,  aged  64. 

William  Cooke,  Esq.  one  of  His  Majesty's 
Counsel,  aged  75. 

Jeremy  Bentham,  Esq.  one  of  the  Benchers 
of  Lincoln's  Inn. 

October. 

10th. — James  Stephen,  Esq.  late  one  of 
the  Masters  in  Chancery,  aged  74. 


iVovMiAer. 

4th.^The  Right  Hon.  Charles  Lord  Ten- 
terden.  Lord  Chief  Justice  of  England, 
aged  72. 

Decemher, 

21st.— William  Bray.   Esq.  F.  S.  A.  the 
senior  of  the  Solicitors,  the  Historian 
of  Surrey,  and  Editor  of  the  Memoirs 
.  of  Evelyn. 

*9it*  We  invite  communications  from  the 
friends  and  relations  of  deceased  members 
of  the  profession,  in  order  that  our  future 
Obituary  may  be  more  fiill  and  complete. 


BARRISTERS  CALLED. 
Hilary  Term,  1833. 


lincolh's  inn. 

Anthony  Crofton.  Esq. 
Thomas  Harris,  Esq. 
Hugh  Ker  Cankrien,  Esq. 
Francis  Stark  Murphy,  Esq. 
Edward  Sandford,  Esq. 
Robert  James  Mackintosh,  Esq. 
Thomas  Henry  Whipham,  Esq. 
Thomas  Lewin,  Esq. 
William  Holloway,  Esq. 
Francis  Henry  Goldsmid,  Esq. 


INNER  TEMPLE. 

Charles  Constable,  Esq. 
Charles  Erdman  Petersdorff,  Esq. 
Henry  Augustus  Thompson,  Esq. 
George  Frederick  Louper,  Esq. 
Charles  Favell  Forth  Wordsworth,  Esq. 
William  Palgrave  Simpson,  Esq. 

MIDDLE  TEMPLE. 

Henry  Horn,  Esq. 

Philip  Bockett  Barlow,  Esq. 

Georre  James  Farside,  Esq. 

Charles  Tooke,  Esa. 

Thomas  Streathfiela  Lightfoot,  Esq. 

John  Sheffield,  Esq. 
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Attomeyf  to  6t  admitted  im  Easter  Term, 


ATl'ORKEYS  TO  BE  AJOMriTED, 
Easter  Term.  lBd3, 


C/erAs*  Xames. 
Adam,  Benjamin,  Homerton,  Middlesex. 
Allen,  Edward,  Ckcadle,  co.  Stafford. 
Antes,  George,  John  Street,  Bedford  Row. 


7#  friiom  mrtivM. 
Daniflll,  Ecliirafd,  Colcbester,  Essex. 
HaUiard,  Geoe^e^  Cbeadle. 
Bond,  Jalm  Jiunes,  F^lkesto^^,  Kent;  «isiiro«4 
to  Jones,  John  Olif  ^,  John  Street,  Bedford 
How. 
Andreur,  John*  Wiiksvorth,  Derby. 
Arrowsmith,  Joseph,   Cross  Street.'  Uatton    Wn|(jtf,   Hmry  Robert,   6u^t«ti«i,  Stockton, 


Andrew,  William,  Wiricsworth,  Derby. 


Garden. 


Dsfhain, 


Atkins,  Frederic,    of  No»  44,  Horsjeydown     Gunner,  WHiiam,  Bfshap's-wiilthaai,  Ikats; 


Lane 
Atkinson,  Joseph.  Carlisle 
Aston,  George,  7,  Dorset  Place,  Nmth  Cla^    Astoo,  Henry,  Ko.  t.  New  Bre^d  Street. 

ham  Road. 


asai^ned  to  Atkins,  Tkoai«5,  of  Torqpiay. 
HodgsoB,  WUJkfn,  I'vli^Ie. 


Balkchey,  George,  Fin&bury  Circus. 
Bell,  Richard  Boulby,  York. 

Bicknell,  Christopher,  4/5,  Regpnt  Street,  Pic- 

cadiHv. 
Bird,  William  Frederick  Wratislaw,   9,  Red 

Lion  Square. 
Bircham,  FrancU  TIioi}i9#«  Spiithampton. 

Boobier,  Samuel,  No.  ),  Bank  Cbaiiibe«9. 
Bourne,  Henry  Titus,  A)f<Hrd,  Lincplo. 
Bowser,  Richard,  Wilmington  Sijuafe. 


Bowlhy,  John  Russell,  BiwbnfiwearifipiiA,  Dur- 
ham. 

Brice,  William,  of  BristoL 

Burder,  lienr}'  Hardca^tle^  Hackney,  Middle- 
sex. 

Cave,  Charles,  Finsbury  Circus. 

Cavell,  Charles,  Stocklwd^,  HaiU^. 
Christmas,    John  WUlii^m,     V\    Gray's  |nn 

Square, 
f^lmrchill,  James,  Poole. 
Clithcfow,  Richard,  No.  43,  Chancery  litvn/t. 
(Jloui^h,  Tbomuf,  Ulaci>l)urn,  Lauca^^ter. 
(?ooch  Robert,  Newport  PagncU,  Bucks. 
Cook,  William,  Kings>ton-on-Hull. 

Cowland,  John  Lethbridge,  1 1 ,  Southampton 
Row. 


Davt  John  Nash.  Red  liion  S«[iiare. 

Dixon,  George  Read,  51,    Upper  Stamford 

Street. 
D«ibie.  John,  43,  Exmouth  Street,  Wilmington 

Sijuare. 

Drake,  Nathan,  Northallerton,  York. 

Eastwood.  Wm.,  Holmfirth,  York. 
Evans,  John  Llewellyn,  10,  Old  Change,  Lon- 
don. 


BaUafthey,  Geor^s  Baker,  tfolt,  Xarf^lk ;  u- 
sitmed  to  Bridger,  Edward,  FiJiiibiiry  rirciu. 

Rkliardsoa,  Ediward,  WitbfHrby,  Yurk.  dece44- 
ed ;  aasirued  to  Sio^Utpn,  WQUam,  ol  Yuii. 

Bowden,  John  Saunders,  AUanf^>iir}. 

Bird,  Adam  Yates,  Kid<krminsler,  Worcester. 

Gunning,  Francis  John,  Cambridge;  assigneil 

to  Barney,  John,  SoiHhttmfMOB. 
Tucker,  William  Owen,  of  Bank  Chambers. 
Bourne,  Titus,  Alford. 
Bowser,  Richard,  Bishop  Auckland,  deceased ; 

assigned  to  Mere<Uch,  Spencer  Newcomh, 

Lincoln's  Inn. 
Anderson.  Henry,  South  Shields  and  Bishop- 

wearmouth. 
Brice.  Wm.  Diaper.  Bristol. 
Bromley,  Joseph  Warwir,  Gray'a  Tna. 


Prlckett.  William  Henry,  O^am.  Southamf- 

ton. 
Busignv,  William,  Stock  bridge. 
Dax,  lliomas.  Lincoln's  Inn  Fields. 

Feot,  Jehu,  of  Poe«l^. 

f 'litherow.  Robert,  H^mcftsllc,  Lincoln. 

Eccles.  William,  Blackburn. 

( 'Ooch,  George,  Newport  Pagnel!  aforesaid. 

Walker,  Thomas,  VoA;  as^isfned  to  ITiomp- 
son,  Thomas,  Sculcoates,  York. 

L«Khbrid«rtt.  Christopher  (uince  deeea>e4\ 
Lethbridi'c,  John  King,  and  GuRMy,  Charles, 
all  of  L:uiri4'cston,  co,  Cormvall ;  now  a  iw- 
pil  with  John  Wilson,  |4,  Gr^y*s  Ion  Square, 
^(].  9^ri^tDr  at  Law. 

Drew,  Beriah.  Bcrmondfey. 
Dawes,  Tliomas,  Angel  Court. 

Punn,  George.  5,  Raymond  Buildings;  as- 
syned  to  Bell,  Alfred,  47,  Lincoln's  Inn 
Fields;  and  by  him  assigned  to  Birken, 
John,  .'^,  Cloak  Lane. 

Walton,  John  Sanders,  same  place. 

Stephenson,  William,  Holmfirth. 
Wilde,  Edward  Archer,  21,  College  Hill ;  as- 
signed  to  Rees,  John,  2t,  CoUege  Hill. 


AUuruey$  id  be  admkttd  in  Eu9ier  Term. 
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Cierkt^  Nttme$, 

> 

(vdtt.  Rul)ert  John  Cludd,  EaUng,  Af  iddlettex. 
Kreritt*  Edwin  Church,  Inner  Temple. 


Ferns,  Thomas  Morten^  Stockport,  Chester. 


Floyd.  Cookson  Stephenson^  Holmfirth. 

Galbreath,  John*  23,  Craven  Street/  Strand. 
ijally,  George*  New  Inn. 
Genn,  William  James,  Fatmoufh,  CornwalL 
Grantham,  Wilkinson,  25,  Villiers  Street. 


To  whom  afihitfd. 

Knight,  William,  Kensington. 
Cory,  Robert  the  younger,  of  Great  Yarmouth  | 
assigned  to  Turner,  James,  Inner  Temple. 

Winterbottom,  John  Kenyon,  Ueaton  Norri* 
Lancaster;    assigned  by  the  Executor   o 
Newton,  Thomas,  l<ite  of  Heaton  Korrisf 
&c.  deceased. 

Stephenson,  Wittiam,  Holnifirth. 

Cowling,  Samuel,  York. 
Parr,  Robert  Hemmiag,  PoeJe,  Dorset. 
Messrs.  Pender  and  Genn,  I^almouth. 
Sellwood,  Henry,  Horneastle,  liacolni 


Ore^soQ,  William,  3,    Denmark  ftowy  Cold    Bury,  John  Bewdttey,  Worcester. 

Harbour  Lane. 
Guest,  Jolift,  Inner  Tcjnple.  ftawUns,   John,    Bk-mingbMn ;     assigued  i^ 

Gregory,  JohA  Swarbrock,  Bed<<)r(f  Row; 

and  by  him  assigned  to  Talylor,  EdgUr,  Inner 

Temple. 
Hardy,  Mitchell  Charles,  46,  Salisbury  Square.    Pemberton,    Edward  Leigh,    46,     SaHstHiry 


Square 
Tornley,  Joseph,  29,  Irdnmonger  Lane. 
Chew,  William  GhriatopheF,  AlanclMstcr. 


Seymour,  WilKam,  IVSargarei  Street  >  assigned 

to  Wilson,  Ralpb,  ^te  of  jdargaret'  Street. 
Manners,  Thomas,  GranCham. 
Martineau^  Philip^  Car^  Streets 
Hardjr,  fidt^ard  Webb, Bath;  a«»lgnerffo1V'attrf, 


Hare,  Richard,  29,  Ironmonger  Lane. 

Heath,  Edward,  Manchester.  ijnew,  nuuam  unnacopj 

HetfiU,  Henry,  the  younger,  5,  Took^s  Courf,    Brightwell,  Thomas,  Norwich. 

Chancejry  Lane. 
Helps.  Richard,  id,  Crawford  Street^  St.  Mary. 

iebone. 
Hewnev.  Qeotgt,  Grantham,  Lincotn. 
HUtoo,' William  Foordr  I19|  Jermyn  Street. 
Hooper,  John,  Bath.  ^ . 

Philip  Henry,  tl^A.. 
Holmes,  Nathaniel,  the  yoHnger,    4S',  Bread    Holmes^  Nathaniel,  l^ochlingten,  York. 

Street. 
Hood.  John  AcrowHan,  3,  NewOrmoad  Streek    Heaven,  Cam  Gydt,  Bristol. 
Hookey.  George  Handle,  Doke  Street,  Port-    Rhodes,  Tkomas,  0avies  iSlreet,   Gitosvedor 

land  Place.  Square.  g 

Hopkinson,  Francis,  1,  Gardea  Place,  Lincoln's    Forbes,  William,  New  SJeaCord,  Liaooln. 

Inn  Fields. 
Hudson,  Charles,  Heaton  Norris,  Lancaster. 
Haat,  James,  Cambridge. 


Harropi  John,  Scockportv 
Tabram,  fticWd,  Cambridge. 


Hufrfaes^  William  John,  3,.  Torrington  Street    Weodroo£fe,W.^  l,Nei¥  Squape,  Linco£Q''8  lAn ; 
Torrington  Square.  assigned  to  Canes,  George^  itayioond  6uitd. 

ings ;  and  by  him  aasigneif  f o  Viadfd,  Wii- 
liam,  61 ,  Lincoln's  fnn  rieMs. 
Hutchinson,     Henry,,     Buckingham    Stfeet,    Faber,  Thomas  Henry,  Stockton,  Durham, 
^nmd. 


Johnson,  Edward  William,  C&ichester,  8u6se»' 
Kayc,  Thomas,  9,  Skinner  Street, 


Lambert,  WiUiam,  the  younger,  Exeter. 
Lanwane,  Mieholas,  1€,  Wihtoeft  Streef. 
Linton.  John  PierBon»,  Pickering,.  York. 
LieweUin,    Henry,  Um  younger,   S6',  Noble 
Street,  Cheapsicfe. 

Lock,  Ilebapt,^34,  K«D^otkPiaM,t^toMtRe. 

Lane,  ioteiy  4i,  Gi>eat  OimwBd  Streetr 
Lamb,  Heory,  the  younger,  AKbrd,  Lteicofci. 

Lyne«  E^ward^  Borough  of  Liskeard^  C6m« 
walL 


Price*  John,  same  place. 

flathbwie,  &amnel,  Bolton,  Lancaster. 

Ford,  Henry  Melhuish,  £xeter. 
Cleane,  JoAn,  Cttf,  HttetotA, 
Pierson,  Thomas,  saBa»piaoi. 
xncwcBBi,'  iMvv^jf  BSHie  pHice,  cHceases «k  si^ 
signed  tn  NewbeOy  Jinaa  SfaellMS^  S,,  Great 

Carter hmt^  m^hf^mm/tgneifii^JMiti, 

JMsesv  4^  King's  Mas  1Ka#db 
Lock,  William,  Pembroke;  assigned  tef  AUea> 
JoshiH*  Jmyan«  of  Gf eat  OnwiMf  Streek 

PrdFnS',-  IteWfirt,"  LfWfMHn. 

Lumb,  Henry,  the  ektoff,  WakefieU^  issigned 

to  BeWnme,  TitiM,  JMftif. 
Lyhe,  Benjamin  Hart,  Liskearf  ilfbresaid. 
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Clerks  Names.  To  wkom  articled, 

Maltbjy  Thomas  James,  11,  Tokenhouse  Yard.    Gotterill,  William  Heuy,  32,  Throgmortoa 

Street. 
M 'Curdy,  John  Williams,  7.  P^k  Place,  Re-    Beavan,  John  Phillips.  30,  SackviUe  Street 

Sent's  Park, 
es,  John  Henry,  Leicester.  Miles,  Samuel,  Leicester.. 

Mitton,  Thomas,  20,  May's  Buildings,  St.  Mar-    MoQoy,  Charles,   8,  New  Square,  Lincoln's 

tin's  Lane.  Inn. 

Moon,  James,  6,  Gray's  Inn.  Bayley,  William,    Stockton-upon-Tees,  Dlt^ 

ham. 
Moorman,  James  Bennetto,  Plymouth,  Devon.    Tocker,  Henry,  Plymouth. 
Moreton,  Samuel  HoUand,  Rose  Place,  Liver-    Burtley,  William,  Liverpool;  assigned  to  Rov- 

pool.  linson,  Frederick,  Liverpool. 

Murley,  John  Bullock,  Brixham,  Devon.  Slade,  John,  Yeovil ;    assigned  to  Wolston, 

Richard  Walter,  Brixham  aforesaid. 
Nettleship,  George,  Stratton  St.  Mary,  Nor-    Twiss,  George  Joseph,  Cambridge;  assigned 

folk.  to  Calver,  Daniel,  Stratton  aforesaid. 

Nichols,  John,  Leigh  Street,  Burton  Crescent.    Galsworthy,  John,  Cook's  Court. 
Nu^ee,  Francis  James,  the  younger^  Bruton    Rowley,  George  William,  Saville  Place. 
dtreet,  Berkeley  Square. 

Offley,  George,  Henrietta  Street,  Covent  Gar-    Allen,  Charles  Pettitt^  Carlisle  Street. 

den. 
Qrton,  John  Swaffield,  Essex  Street.  White,  William  Lambert,  Yeovil,  Somerset ; 

assigned  to  White,  Riclmrd,  Bssex  Street 
Overton,  Henry  Clifton,  York.  Overton^  George,  York. 

Paske,  George,  ^9.  Baker  Street,  Portman  Sq.     Daniell,  Edward,  Colchester,  Essex. 
Palmer,  Arthur,  Gray's  Inn.  Whishaw,  Charles  John,  Gray's  Inn. 

Parker,  Joseph,  Horsham,  Sussex.  Willington,  John  Stark,    Ne^vport,    Me  of 

Wight. 
Perks,  John,  East  Retford,  Nottingham.  Mee,  John,  East  Retford. 

Perrin,  James,  Stroud,  Gloucester.  Hawkins,  Henry,  Stroud. 

PUkinffton,  George,  Oiichester.  Heam,  William,  Newport,  Isle  of  Wight 

PosUe^wdte,  John  Bateman,  VI,  Clement's    Walker,  Michael,  Whitehaven. 

Inn. 
Powell,  Jonathan  Rogers,  Haverfordwest.  Evans,  Thomas,  Haverfordwest. 

Price,  William  Evan,  4,  Warwick  Court,  Hoi-    Smale,  Charles,  Bideford,  Devon. 

boml- 
Price,    Arthur  Munton,   Ashby-de-la-Zouch,    Smale,  Charles,  Bideford,  Devon. 

Leicester. 
Prichard,  George  Berry,  61,  Lincoln's  Iim    Prichard,  George,  of  same  place. 

Fields. 
Fryer,  Thomas,  No.  4,  George  Terrace,  Park    Gibbs,  John,  Rochester,  now  with  Whitelock, 

Koad,  Peckluun.  John,  /O,  Aldermanbury.    . 

Fyke,  John  (no  residence  entered).  Welford,  Richard,   Marlborough,  Wilts,  de- 

ceased ;  assigned  to  Welford^  ^chard  Grif- 
fiths, Marlborough  aforesaid. 
Pyne,  William,  2,  Old  North  Street.  Pinchard,  William  Pryce,  Taunton ;  aasii^ed 

to  Pyne,  John,  Somerton,  co.  Somerset. 
{7\>be  continued). 


BANKBUFTCIEa  SUPERSEDED. 
Fnm  Jmu  22,  to  Feb.  1«,  1688,  both  imcltive. 

Atpinall,  Junes,  Liverpool,  Banker. 

Brown,  Charles,  Tottenham  Couit  Road,  Dealer  in  China, 

Glass.  &c. 
Croker,  Edward,  Lombard  Street,  Tobacconist. 
Clarke,  Arthur,  Worcester,  Brewer.  Shopkeeper,  kc.      . 
Oankrodger.  Thomas,  Huadersfield,  Merchant. 
Lee,  Wm.  Arundel  Street,  Strand,  Commission  Agent  and 

Broker. 
Millard,  Stephen,  Gloucester,  Viaualler. 
Pearce,  Henry,  BUhopseate-within,  Tavern  Keeper. 
Power,  Richard  James  White,  Uavant,  Soutluunpton,  FeH- 

monger,  Ice. 
Bcynolda,  Robert,  Manchester,  Cabinet  Maker. 
8haw»John,  Great  Samt  Helens,  General  Dealer. 
Sandy*,  Thomas,  Bell  Court,  Brooks  If  aiket,  Bookseller. 


BANKRUPTS. 
i¥im  Jm.  22,  to  Ftb.  U,  1888,  b9tk  imimmt. 

Attwood,  John,  Wlnchcorab,  Gloucester,  Victnalkr.  A*- 

ardf  Norfolk  Street,  Strand. 
Alderson,  Richard,  Crawford  Street,    Maiylebone,  Liatf 

Draper.    Jones,  Sixe  Lane  tLocMaftoa,  OC  Ass. 
Baker,  Thomas,  Rye,  Sussex,  Tea  Dealer,      .^moo  ^  <^^ 

Throgmorton  Street;  Jbbott,  OS.  Ass. 
Brake,  David,  St.  John  Street,  West  SmitkJcld,  Deakr  la 

Beer.    Lew<«,CruichedFrtari;  6r«e«,Off.Ass. 
Beale,  Thomas,  Birmingham,  Saddler.  ilMry  <bCBlcs,Thns- 

morton  Street. 
Busby,  Augustin,  Brighton,  Builder.  JUrtt «  Co^ 

Somlon,  Great  James  Street. 
Byrne,  Charles  Holuendorff,  Liverpool,  Sail  Maker. 

soa,  Liverpool ;  Bladutoek  k  Burnet,  Seijeant's  Inn,  Fk<t 

Street.  .  ., 

Binns,  William.  Manchester,  Flour  Dealer.      Jairiiii,  ■»- 

Chester.;  Hume,  Southampton  Buildings. 
Brennand,  William,  and  Co.,  Lerer  Banks,  Lnacasfcirc*  ti^ 


Bankrupti. 


tZ9 


Uco  Printefi.    '  foMtrfty,  Freston ;    WalmOgf  and  Co., 

Chanceiy  Lane. 
Biyth,  Wm.,  Binningbwn.  File  Manufacturer.       Norton  & 

Chaptin,  (Jray's  Inn  ;  Stubbt,  Birmingham. 
Baicer.  John»  Over  Darwen,  Lancaster,  and  William  Harper, 

Manchester,  Calico  Printen.    Jlfifiie,  Farr$,  &  Co.,  Tem- 
ple: Grumlj,  Bury. 
Btron,  James.  Frome  Selwood,  Somerset,  Innholder.      Per' 

kin$  &  Framptou,  Gray's  Inn  j  MHUrp  Frome  S«lwood. 
Btmard.  Alfred,  Norwich.  Money  Scrivener.   Untkank,  Nor- 
wich ;  Lytkgoe,  Essex  Street.  Strand. 
Bowditch,  Wm.,  Exeter,  Grocer.    Grocm,  Off.  Aat. )  CkeUtr, 

Staple  Inn. 
Brant. Thomas  Tnman.  Whittington,  Derby,  Tanner.  Messrs. 

HiUeUniem,  Chesterfield ;  5au<ik«oaana  Co.,  New  Inn. 
Cohen.  Joseph  Woolfe,  Lower  Ormond  Quay,  Dublin,  and 

Bury  Street,  St.  Mary  Axe,  London,  Wholesale  Jeweller 

and  Fa'^or.    Spper,  Broad  Street  Buildings. 
Cogswell,  James,  Liverpool,  Wharfinger,    rmceat.  Temple; 

Bartln  it  Roberts,  Liverpool. 
Ctttlacic,  Wm.,  Littieport,    Cambridge,  Common  Brewer. 

Pickering  k  Co.,  Stone  Buildings,  Lincoln's  Inn  j  Evama 

and  Co.,  Ely. 
Clarlc,  Percival,  Clement's  Lane,  Tavern  Keeper.    JD«Vord& 

RoUn^oH,  George  Yard,  Lombard  Street  j  jBduNtrds,  Off. 

Ass. 
Colman,  Samuel,  Shottisham,  Norfolk,  Miller.    ColMoa  fc 

C'zciu,  Norwich ;  MliU,  Brunswick  I^ace,  City  Road. 
Clarke,  Arthur,  Worcester,  Brewer  of  Ale,  Shopkeeper,  &c. 

Beeke,  Son,  and  Co.,  New  Inn  ;i  Franet  and  HUl,  Wor- 
cester. 
Cookson,  Thomas,  Stavelcy,  near  Kendal,  Westmoreland, 

Mannfaotnrer.    ^^iUan  k  HorriMon,  Kendal;    Addimm, 

Verulam  Buildings,  Gray's  Inn. 
Coulthard,    Ralph  and  Thomas,  Crown  Street,  Finsbury, 

Woollen  Drapers.    Abbott,  Off.  Asa.}  Parker,  St.  PanPs 

Church  Yard. 
Careless,  Wm.,  New  Road,  Chalton,  Kent,  Cheesemonger. 

Green,  Off.  Ass. ;  Waiting,  London  Bridge  Foot. 
Clayton,  Wm .,  C heapside.  Carpet  Warehouseman.       Rout. 

iedfe^  Hamilton  Place,  New  Hoad ;  »'hitmore.  Off.  Ass. 
ConstanUne,  Stephen,  Sheffield,  Manufacturer  of  Cutlery. 

Tattemhall,  Great  James  Street ;  PtUfrttman,  Sheffield. 
Chaaning,  John,  N(>rth  Ftotherton,    Somerset,  Victualler. 

Steome,  Oray's  Inn  Square ;  Pefkine,  Bristol. 
Dore,Wm.   Fred.,  Cooper's  How,  Tower  Hill,  Wine  Mer- 
chant.    £tiaa«,  Took's  Court,  Cnnitor  Street ;  Lackiw- 

ton.  Off.  Ass. 
Duncan,   David,  Tooley   Street,    Southwark,    Victualler. 

Qnallett  St  Co.,  Prospect  Row,  Dock  Head. ;    Kitchener, 

Off.  Ass. 
Doutrhty,  Tho.,    Ooodge  Street.  Tottenham  Court    Road, 

Chymist.        Seott,  Lincoln's   Inn  Fields;    Clark,  Off. 

A$9. 

I>rew,   Rob.,    Great  Sutton  Street,  Clerkenwell,   Cnrrier. 

Oihson,  Off.  Au. J  Oakley,  Long  Lane,  Southwark. 
Down,  Wm.,  jun.,  Portsea,  Southampton,  Woollen  Draper. 

H^mAmmlt  Co.,  Chancery  Lane;  Low,  Portsea. 
Dollar,  Wm.,  and  Geo.  Thomson,  Bucklersbury,  fiff  anchester 

Warehousemen.        Gresa,    Off*  Ass.;    il^ios,   Copthall 

Court. 
Edwards,  Basset  Clarke,  and  Robert  Blakeway,  Stourbridge, 

Worcester,  Linen  Drapers.        Graiebrook,  Stourbridge ; 

Jenkine  &  Abbot,  New  Inn. 
me.  Wm.,  Birmingham,  Victoaller.        C/ar*e,  Rtekardt, 

«  Co..  Lincoln's  Inn  Fields;  Colmore,  Birmingham. 
Etches,  Williamson,  Doncaster,  York,  Auctioneer.      Seou, 

Lincoln's  Inn  Fields  ;  Dateton,  Epworth. 
Fnend,  Geo.,  Great  Charlotte  Street,    New  Cut,  Lambeth, 

and  Wigmore  Street,  Cavendish  Square,    Wine  Mer- 
chant &  Victualler.       Groom,  Off.  Ass.  {   TVeonk  Co,, 

Coleman  Street. 
Fletcher,  Sam.,  Hackney  Wick,  Middlesex.  Blanket  Manu- 

nuturer.     Bdwarde,  Off.  Ass.  ,•  Doaae,  Comhill. 
Furness,  Matthew,  Great  Longstone,     fiakewell,    Derby, 

Cheese  Factor.       JSmtfcteair,  Winster;    Holme  it  Co., 

New  Inn. 
Freeman,  John,  jun.,  Drayton,  Somerset,  Tinman  and  Sail 

Cloth  ManuAu^turer.        fvitrren,  Lincoln's  Inn  Fields; 

Messrs.  Worren,  Langport. 
Foster,  John,  Leeds,  Printer  and  Publisher.    Messrs.  Wood- 

Aoaae,  Temple:  Stott,  Leeds. 
Greatorex,  Tho.,  Albany  Street,  Regent's  Park,  Hay  Sales- 
man.       Sgheeter  it  WaUter,  Gray's  Inn  ;    OraAom,  Off. 

Ass. 
Gilbert.  Tho  ,  Binaingham.  Coal  Dealer,    ^oitoa  Is  C*q»tta, 

Gray's  Ion  :   Ingteby,  Birmingham. 
Hooper,  Wm.,  Farmlngton,  Gloucester,  Farmer.       Merry, 

Lincoln's  Inn  Fields;  AfaiJiNfs,  Cirencester. 
Heam,  Geo.,  Maldon,  Essex,  Plumber,  Glaxier,  &€.      Dig- 

by,   Maldon ;    Messrs.   Crirlr,  Maldon  ;    TUeem  &  Co,, 

Coleman  Street;  fFAifssore,  Off  Ass. 
Hamlin,  Rich.,  Poland  Street,  Oxford  Street,    and  Maddox 

Street,  Regent  Street,  Tailor.      £d«Nirds,  Queen  Street, 

Cheapaide;  iMckington,  Off.  Ass. 
Hollingsworth^  James,  Southsea,  Hampshire,  Printer,  &c. 

Bognm  it  Lambert,  John  Street,  Bedford  Row  ;  Hoekvne, 

Porumottth. 
Henzell,  Joshua,  Manchester,  Glass  Cutter.       Edge,  Man- 
chester. 
Hall,  John,  Liverpool,  Merchant.       BardeieeU,   Liverpool ; 

Btackstock  and  Bnace,  Serjeant's  Tun,  Fleet  Street. 
Hawkcs,  Tho.  Tyrnrbitt,  Frome  Selwood,  Sontrset,  Money 


Scrivener.     Perkim  k  Pramfion,  Gray's  Inn ;  Jfttlsr^ 

Frome  Selwood. 
HardcasUe,  Rob,,  West  Smlthfleld,  Plnmber.      Giheem,  Off. 

Ass.;   DirfriaiMMs,  Oracechnrch  Street. 
Hardiman,    John  and  Wm.,    St.  Dun<tan*s  Hill,    Lower 

Thames  Street,  Commercial  and  Ship  Agents.    TemnmUp 

Off.  Ass. ;  Kerne,  Fumival's  Inn. 
Hannum,  Cha.,  Chippenham,  Wilts,  Carpenter  and  Whar- 
finger.   Cloriee,  Riekarda,  it  Co,  Lincoln's  Inn  Fields  j 

Cooke  &  Sam,  Bristol. 
Hilts,  Sarah,  Hammersmith,   Schoolmistress.       Hornbiy  it 

Towrood,  St.  Swiihin's  Lane  ;  Clark,  Off.  Ass. 
Ilberv,  James.    Doughty  Street,    St.  Pancras,  Merchant.' 

PaUne  ,  Framee,  and  Co.,  Bedford  Row. 
Innes,  John,  f^t.  Mildred's  Court,  Merchant.       Edmarda, 

Off.  Ass. ;  PretMeld  k  Son,  New  Bank  Buildings. 
Jones,  Tho.  Lloyd,  Holyhead,  Anglesey,  Brewer.      Byrne,' 

Cook's  Court,  Lincoln's  Inn  t  WUluims,  Penrhos. 
Jacombs,  John,  Coventry,   and  Will.  Jacombs,  Nuneaton, 

Warwick,  Ribbon  MannlGicturers.    Battyek  Co,,  Chan« 

eery  Lane;  Craddocir,  Nuneaton. 
Jackson,  Geo.  Vernon,  Chichester  Place,    Battle  Bridge,- 
Starlbtg,  Leicester  Square ;   Orakam,  Off. 


Gilbard,  Devon-' 


Bookseller. 

Ass. 
Johns,  James,  Devonport,  Printer,  &c. 

port:  G.  Smith,  Basinghall  Street. 
Jones,  Will.  Robinson,  Shad-Thames.  Southwark.  Uehter- 

man,  &c.     Pamther  k  Co.,  London  Street,  Fencnurch 

Street ;  Camtan,  Off.  Ass. 
Joyce,  Henry,  Milford  Lane,  and  Eaaex  Street,  Strand,  Oil. 

man  and  Drysalter.    Walker,  Austin  Friars ;  TWombmL 

Off.  Ass. 
Kerbey,  Heniy,  Tottenham  Court  Road,  Poulterer.  Snmrd, 

Fumival's  Inn ;  Tm^nand,  Off.  Ass. 
Keyzar,  Geo.,  Toxteth  Park,  near  Liverpool,  Timber  Mer- 
chant.   Brietowe  k  Co..  Liveroool ;  Swaim,  Steoena,  and 

Co.,  Frederick's  Place,  Old  Jewry. 
Lamport,  Geo.,  Newgate  Market,  Salesman.    Bbmt  k  Co^ 

Liverpool  Street ;  hdawdt.  Off.  Ass. 
Lewis,  Henry  Ilbery,  Barbiesm,  Tallow  Chandler,  Oilman* 

kc.    ildaauoa,  Ely  Place;  Ciarlt,  Off.  Ass.  , 
Lance,  Wm.,  Lewisham,  Kent,  Vietualler.     WkiOng,  Old 

London  Bridge  Foot 
Leary.  Daniel,  Parliament  Street,  Survson.    Beleker,  Off. 

Ass. ;  Hodguon  k  Bnrtom,  Salisbury  Street,  Strand. 
Mosely,  Lewin,  High  Street.  Shadwell,  Staffordshire,  Ware- 

houseman.    Nuu,  Copthall  Court. 
Matthews,  Geo.,  Lawrence  Pountney  Lane,  Wine  and  Spirit 

Merchant.    Btlcher,  Off.  Ass. ;    Croft  k  Co,,  Bedford 

Row. 
Moxon,  James,  Jun.,  Southampton,  Chemist  and  Druggist. 

Clarke,  Rickardt,  k  Co.,  Lincoha's  Inn  Fields ;  Tfunptt 

Portsea. 
Maiterton,  Edward,  Leeds,  York,  Chemist  and  Druggist. 

StraarMyes  k  Co.,  Bsunard's  Inn  ;  Robimtom,  Lee<fi. 
Macnin,  Mefr,  Finsbury  Circus,  Merchant.      Van  SoMdeM, 

Old  Jewry. 
Mander,  Geo.,  Warwick,  Coal  Merchant.    BnTbrnry  k  Loas- 

pray,  or  Heath,  Warwick;  Meyrick  k  Cox,  Bed  Lion 

Square. 
Meredith.  Abraham.  Bristol.  Coal  Merchant.  Stevem,  Onj*n 

Inn  Square;  /fairr/eM,  Bristol^ 
Mercer,  John,  Liverpool,  Joiner.       Rogerton,  Liverpool; 

Adlinrton  k  Co.,  Bedford  Row. 
M  *  Lean,  J  ames,  Liverpool,  Flour  Dealer.    Lomndee  k  AoAos- 

ton,  Liverpool ;  Taylor  k  Roacoe,  Temple. 
Martin,  Edward,  and  Thomas  Cole  Barker,  Newcastle  and 

Staflfbrdkhire  Wharf,  Regent's  Park  Bason,  Cumberland 

Market,  Marylebone,  Coal  MerchanU.    M*Jhif,  Castle 

Street,  Holbom  ;  GroAmi,  Off.  Ass. 
May.  Thomas,  Chesterfield,  Derby,  Grocer.    Wataon,  Shef- 
field ;  Atkinson  k  PUgrim,  Church  Court,  Lothbu^. 
Nelson,  Gilbert,  Woolwich,  Currier.    Oakley,  Long  Lane, 

Southwark;  Belcher,  Off,  Au, 
Noel,  LouisJos.  John,  Carey  Street,  Lincoln's  Inn,  Scrivener. 

Kitchener,  Off.  Ass. ;  Syhetter  k  fVaUnr,  Fumival's  Inn, 

and  Canterbury. 
Neep.  Wm.  Edward  John,  Norwich,  Silversmith  k  Jeweller* 

Auttin,  Field  Court,  Gray's  Inn  :  GtlaMui.  Norwich. 
Nelson,  Thomas,  Stibbington,  Huntingdon,  Paper  Manunc- 

turer.    Mee  k  Co,,  East  Bedford ;  HamklMi  k  Co,,  New 

Boswell  Court. 
Pocock,  Thomas,  Speen,  Berkshire,  Sheep  Dealer.   Jtoislaa^ 

Ramsbuiy ;  HUliar  &  Lewie,  Raymond  Buildings,  Gray'a 

Inn. 
Famell,  Thomas.  Manchester,  Laceman,  kc,    Pottam,  Man- 
chester ;  Johntom  k  IVebtkeraU,  Temple. 
Payne,  John,  Leicester,  Dyer.    Poole  k  Co,,  Gray's  Inni 

Davit  k  Son,  Bristol. 
Phillips,  Marxaret,  Plymouth,  Saddler.    Wimimm  k  Co., 

Cnancery  Lane  ;  Chapman,  Devonport. 
PulUn,  Robert,  Hatfield,  York,  Carpenter.     Waiker  and 

JZieAords,  Lincoln's  Inn  Fields;  £eclrt<l.  Thome. 
Page,  John,  Birmingham,  Tailor  and  Clothier.    JlexoMder  in 

Co.,  Carey  Street;  Roeera  k  Co.,  Birmineham. 
Roberts,  Richard,  Birmingham,  Plumber  and  Glazier.    Col- 

■sore,  Birmingham ;  Clarke,  Riekarda,  k  Co,,  Lincoln^ 

Inn  Fields. 
Relfe,  Samuel  Scudamore,  Bell's  Buildings,  Salisbury  Square, 

Coal  Merchant.  fVebber,  Caroline  Street,  Bedfinra  Square. 
Rowe,  Will.  Mooris,  Stamford.  Lincoln,  Grocer.    Tkompaoat 

k  Son,  Stamford ;  C<owes  it  Co.,  Temple. 
Rather,  Will.,  Grantham,  Lincoln,  Sciivener.  OtUar  k  Son, 
Grantham  i  Mbsou,  New  MUaanStxttt. 
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$mittt  TIioin»j  f  ntvWe's  liastohurch,  KcDti  Victualkr.    Am- 

ifreif.  King*!  Koad,  Cray's  inn;  £iifiM«<f«i,  ShecrncM; 

^ilitmorr.  Off.  Am. 
Samson,  Samson,  Siork  Cxcimnee   Capel  Courts  B.iitbolo> 

Ofiew  La|ie,  and  Wandawortu  t)oad»  Broker.    U'ottum, 

Fumival's  Inn. 
Stnceth,  Jonathan,  Vauzhall  Walk,  Lambeth,  Bricklayer. 

Wmm  &  Pu.,  Goh-inan  ^t^cet. 
Sootl,  JoliD,  Nor<b  Shielrid,  N <>rtbumberland|  Ship  Owner, 

ic     Clark,  Old  B  oad  Mrecl. 
Scoti«  Ttionias  and  John,  Birmingliani,  lUerrhanta.    SoT' 

t'-n  it  Ckaiilhif  iirny**  Inn  Square  |  iiiiibl»9,  Binuiogbain. 
^Midtrst  Gdward,  VVorcester,  Carpenter,  Joiner,  and  Builder. 

»ftf//,  Worcettfr ;  Lmctufn  &  Catta,  Red  Uon  Square. 
Btti^i,  Geo,  Stoke  Mills,  East  Stake,  Donet,  Millei.    /-mi 

Kinabur^  Circus }  Duroix  &  IVrich,  h>ole. 
9C9k«i,  Bes^ntin.  Uroitwich,  Worcester,  Chandler  k  Shop- 

keep«r.      f/nka  &  Braikti$rnIffCf  Bartlett*8  Buildings; 

Fetrrt,  Orisiol. 
dkn,  John,   Whitehaven.  Cumberland,    Currier.       Stul^bs, 

J<ta|  le  Inn  :  Ptrrrtf,  WbiteJi><Ten. 
^fackman.  Will.  Frederick.  Wiiaff  K(;ad,  City  Boad,  and 

Claremont  Sqiure,  C)<-rkenwcU,  Oilman.     G room 4  On. 

Ass.;  H"%ctil  H&tttm  Garden 
Twmuit,  .Sanactj  Quadntnt  Ho^el,  Hegeat  Street,  Wine  Mer* 

chan^,  occ.    Tettwinu  (\S.  Af,\TKtvWf  Hastn^  Lane. 
Ildawdil,  Tho.,  and    I  ho.  Thorp,  Chcadle.  Chester,  CUUa> 

Priat£rs     Jittmftto^,  Mauche&ler ;  jidlmgtoit  U  Co,,  Bed- 
ford Mow. 
Tliomaat  John»  Walsall,  Staffordshire.  Grocer,  &c.     n'Vi/Ver 


k /tiekariiis,  LincolixVinnTields  ;  7%«»>a«#  jnn.,  WalBali. 

')enj,  Deane,  Augustus  Street,  Cumberland  Sj?*ay, 

ii>  Ganai  Basin,  Regent's  Park^  and  Fotey  Flacei 

Maiylebnne,  Timiier   Merchant,  &c.    mujfktfw  k  Co., 


Wyatt,  Benj 

fUefrni'a  CSanal  Basin, 


€arey  Mreet )  Timnma,  0{\.  Ami 

Wyatt,  Uerbert,  North umberiand  Street,  Marviebone,  Ge- 
neral Dealer.  ^w%*oa  &  BattoUt  Sddiabury  Street, 
Jitnild 

Wonh,  Qjeo.,  (^lerkenweil  G/eeu,  Viriuatler^  M^ium  and 
j>V^ttf,   Church  Ho«r,   Kewtngion,  Butu »   J'arfMOMr^ 

Wood,  WirKi  juum  i^gacv,  SuMex,  Ci^cmiat*    tvmkrr,  CIcj 

m'eiu's  Inn ;  Gibcon,  Off.  Ass. 
^ood,  ianves.   Hood,  in  AiMtonlw,   AlNiondhury,  YorjC| 

Cloth  Manu&cturer.       JwfitM  m  C*.,  Colcaiaa  Stfeet ; 

larsoa  k  Kitift,  Holmftrth. 
Wilson,  John,  Ernest  Street,    KefentV^rtt,    Vicia^ler. 

^4MoM,  Off.  A»a. }  i/Mri,T(^e6houseYard, 
Wo«u,.Jaines,  LUerpeoU  Coal  MerciMUit.    ifaUd6fr,  Liver- 
pool; CAesCer,  Staple  inn. 
W#ifht»iolH»4  Li«erp09l,  SiUc  M^c«rand  Draper.     ttMm* 

ign,  Liverpool  I    ^MeltatocA  it  Jfaibc*,  dencAnt'a  iaii. 

Fleet  Street. 


.JU. 


LIST  OF  NEW  PUBUCATlONSf. 

BUIb  of  Costs  beHrees   Pwtgr  and  Pnrij,   as 
allowed  on  Taxation,  ands  otil  docofdiBg  to  the 


late  Regtilatl<m«  of  all  the  Cowls,  and  the  Act  for 
Uniformity  of  Process.  Second  Edition,  enltr^ed. 
Price  3<.  (>d,  cloth  hoards. 

Folir  Letters  on  the  Details  and  Marhinery  ot 
the  Bill  fur  a  General  Reiristrv  of  Deeds  relatin* 
to  Real  Property.  By  H.  W.  Woolrytb,  Ea^ 
Price  If.  sewed. 

I'he  T^ade  of  Bankifig  in  England :  ^mbraciog 
the  fiubstanee  of  the  Evidence  taken  before  tbt 
Select  Conimittee  of  the  House  of  Cooinioiu«; 
togetlier  with  a  Summar)'  pf  the  Law  applicabie  to 
the  Bank  of  Eneland,  to  Pritate  Banks  of  Ifsw^ 
and  Joint  Stock  Banking  Com^ianies.  By  M.J 
Qnio,  Es([.     Price  15».  boards. 

Second  AiMcnda  to  Chapirian's  Kinir*s  Bench 
Practice,  containing  the  Practice  (if  the  tJnifonnity 
of  Process  Act,  and  the  Interpleader  Act ;  with  a 
full  Abstract  of  th^  Acts,  and  the  Rules  of  Court. 
Price  lU.  6fL  boards. 

'JTie  PrilrtiW  of  the  Shcflir's  (1<tnt%.  In  Ldndon; 
witti  ()fliciai  Forms,  Precedent*,  and  Ctets.  Br 
t^  Lowla,  Gent.    Prioe  8«.  6er.  boards. 

A  Treatise  on  the  Law  of  Annuities  aih)  Rept 
CLaigcs.    By  W.  G.  LumleVf  Esq*   thrice  1^.  Ms. 

A  Treatise  on  the  Law  tff  Life  and  Fife  Iisar- 
brice.    bj  0.  Beaumont,  Ksq*    Price  7t.  6d.  bds. 

Reports  of  Ca^es  in  the  Courts  of  Exchequer  lud 
Exe^€([Mpt  Chimber.  By  C,  Cfotfintoil  dnH  John 
Jenriii,  &qr8.  I^tcr  and  Trinity  Terius,  2  W.  4. 
Vol.11.  Part  HI.  pHee  7*. 

rttfpblts  of  Cluses  in  the  Cohirts  of  t^zchequer  af>d 
ENfMqiier  Chaittber.  6y  C.  dromptcm  and  R. 
Meeson,  EkqfS.  Mtehatil^iiti  Term,  3  W.  4.  Cod. 
tindatif)n  ^t  Cromptoh  and  Jerris.  Vol.  I.  Part  1. 
price  Ss. 

Repoils  of  Cttwm  irifti^  and  tiAbd  ttX  l^isl  Pritfs, 
in  the  Courts  of  King's  ^eoch.  Common  Pleas,  sod 
BMhe^aer ;  #ith  Cases  tried  oft  tile  Ciil^uiti,  And 
lit  the  Old  Bailey,  from  tlilary  Term  1832,  to 
HiAary  T0rm  1833j  By  F.  hi  CaarklgtoB  and  J. 
Payne,  EaqM.    Vol.  V.  I^art  IL  ^rice  Ss,  fitf. 

Cases  in  Bankruptcy,  deokied  by  Lord  Cbu- 
odlklr  Bto«|phatii  and  the  <l(]dg<i8  of  thft  CoaH  6f 
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BIB  MATTHEW  HALB. 

Thb  second  example  which. we  shall  pro- 
duce, of  men  who  were  at  once  technical 
lAwyera  and  Refonners  of  the  Law,  is  Sir 
Matthew  Hale  ;  and  we  know  not  where  to 
find  a  person  more  conspicuous  for  all  the 
beat  qualities  of  the  head  and  heart.  We 
hold  him  up  as  an  example  for  all  lawyers, 
and  his  whole  life  peculiarly  illustrates  the 

object  which  we  have  at  present  in  view 

the  proving  that  all  the  great  and  beneficial 
refonns  in  the  law,  have  originated  in,  or 
been  suggested  by,  lawyers.    The  principal 
events  in  the  life  of  Sir  Matthew  Hale  are 
probably  well  known  to  the  reader.     On 
the  8th  of  November,  1629,  he  was  entered 
at  Uncoln's  Inn,  and  immediately  devoted 
hunself  to  the  study  of  his  profession.     His 
application  is  remaricable,  even  among  law- 
yers; giving,  for  some  je^n,  sixteen  hours 
of  the  day  to  study,  and  during  the  whole 
course  of  his  life,  employing  the  greater  part 
of  his  time  in  the  acqmrement  of  know- 
ledge. 

His  memory  is  revered  as  much  for  his 
'eaniing  as  his  Virtues  and  talents.  He  was 
a  complete  master  of  all  the  existing  law  of 
the  country,  and  equaUed  Lord  Coke  in  legal 
"formation,  while  he  for  surpassed  him  in 
genius. 


the  bench  by  Lord  Clarendon,  on  the  acces- 
sion of  Charles  H.  He  was  afterwards 
made  Chief  Baron  of  the  Exchequer;  and  in 
1671  he  was  promoted  to  the  oifice  of  Chief 
Justice  of  the  King's  Bench,  which  he  held 
until  1675,  when  he  resigned  his  office,  and 
died  shortly  afterwards  in  1676. 

It  will  be  seen,  therefore,  that  his  whole 
life  was  spent  in  performing  the  duties  of 
his  profession,  aud  that  if  there  be  any  ne- 
cessary bias  given  to  the  mind  by  a  life  so 
passed,  against  alterations  or  reforms  in  the 
law,  that  the  mind  of  Sir  Matthew  Hale 
must  necessarily  have  received  it.  His  works 
are  well  known  to  the  profession.  They  are 
chiefly  technical  law  books ;  his  great  per- 
formance being  his  celebrated  Pleas  of  the 
Crown,  which  is  the  great  text-book  of  the 
Criminal  Law.      He  was  revered,  we  are 
told  by  Lord  Keeper  North,  for  his  "  great 
learning  in  the  history,  law,  and  recoil  of 
the  English  constitution."     His  whole  life 
was  passed  in  the  habits  and  duties  of  a 
lawyer.     Let  us  see,  then,  whether  he  ever 
shewed  any  dislike  to  the  necessary  reform 
of  our  laws,  or  any  reluctance  to  assist  in 
the  good  work  of  effecting  the  necessary 
and  proper  alterations  which  time  rendered 
necessary. 

Those  who  have  perused  his  life  will  find, 
that  not  only  was  he  willing  to  assist  in  thia 
reformation,  but  that  he  proposed  it  himself, 
and  laboured  continually  to  effect  its  com- 
pletion. 

In    1651,    Hale   was  appointed  by  the 
House  of  Commons,  one  of  a  comimttee  to 


He  enjoyed  at  the  bar  an  extensive  and 
WCTative  practice.     In  1 653  he  was  created 

aftiisne  Judge  of  the  Common  Pleas  by  i • '•^ 

V'tomweU,  and  was  entreated  to  continue  on   consider  the  reformation  of  the  laws,     i^ 

*o.  ckxvui.  I  2  A 
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appears  in  WhiUock  *,  that  they  met  several 
times,  and  desired  the  Judges,  in  their  se- 
veral Courts,  to  return  to  them  a  list  of  the 
officers  in  their  Courts,  and  what  fees  they 
receive,  and  what  work  and  employment  they 
do  for  the  same  ;  and  that  they  entered 
upon  several  heads  of  inconveniences  in  the 
law,  in  relation  to  estates  in  tail  and  copy- 
hold estates ;  and  that  for  the  future  they 
might  be  liable  to  the  pa3rment  of  debts. 
SO;that  it  would  seem  Uiat  the  grievances 
now  so  strongly  felt,  were  complained  of, 
and  attempted  to  be  remedied,  at  least  as 
fEur  back  as  the  time  of  Cromwell.  This 
Committee  made  several  propositions  to 
Parliament ;  none  of  which,  however,  were 
acted  on ;  partly,  it  is  to  be  presumed,  hota 
the  unsettled  state  of  the  existing  govern- 
ment. 

Hale  also  left  behind  him  a  tract,  entitled. 
Considerations  touching  the  Amendment  of 
the  Law ;  which  has  been  printed  by  Mr. 
Hargrave,  in  his  Collection  of  Law  Tracts, 
p.  249 ;  and  if  we  were  required  to  give  a 
statement  of  our  own  opinions  on  the  subject 
of  Law  Reform,  we  could  not  do  better  than 
reprint  this  excellent  disquisition,  It  con- 
tains ttie  true  principles  on  which  all  law 
reforms  should  be  conducted;  and  every 
word  of  it  is  as  ^plicable  to  the  present 
day,  as  to  the  times  for  which  it  was  writ- 
ten. We  shall  attempt  a  short  summary  of 
its  contents. 

It  treats  of  the  several  extremes  relating 
to  the  amendment  and  alteration  of  the 
laws ;  and  Erst,  the  extreme,  "  in  the  ex- 
cesse  of  over-hastiness  and  forwardness  to 
alterations  in  lawes,  and  touching  the  rea- 
sons that  ordinarily  move  men  to  the  excess 
and  itching  after  changes  in  laws."  He 
reasoned,  that  every  law  that  is  old  has  the 
advantage  over  any  new  law,  of  being 
known ;  that  time  and  long  experience  are 
much  more  ingenious,  subtle,  and  judicious, 
than  all  the  wisest  and  acutest  wits  in  the 
world  co-existing  can  be  ;  that  laws  concern 
such  multitudes,  and  those  of  various  dis- 
positions, passions,  wits,  interests,  and  con- 
cerns, that  it  is  not  possible  to  discover 
them  all  at  once,  or  to  provide  for  them  in 
the  constitution  of  a  law ;  that  an  over- 
busy  meddling  with  the  alteration  of  laws 
introduces  a  great  lubricity  and  unsteadiness 
in  the  law,  and  renders  it  subject  to  per- 
petual vicissitudes : — "  When  once  this  law 
is  changed,  why  may  not  that  which  is  in- 
troduced be  changed  ?  and  so  onwards,  in 
perpetual  motion  :"    that  overmuch  tam- 

Whitlock's  Memorials,  497. 


pering  with  the  laws  is  commonly  unac- 
ceptable to  the  people,  and  therefore  it 
should  be  demonstrable  that  the  change  be 
for  the  better,  and  such  as  cannot  introduce 
any  consideraS^e  dis^vaatage  "  in  the 
other  end  of  the  wallet  ;*'  "  that  the  change, 
though  most  clearly  for  the  better,  be  not  in 
foundations  or  principles,  but  in  such  things 
as  may  consist  with  the  general  frame  tad 
basis  of  the  government  or  law ;  and  that  the 
chatiges  be  gradual,  and  not  too  muck  at 
once," 

The  excellent  author  t^en  points  out  tlie 
reasons  which  move  men  to  "  ^e  itching 
for  change  in  the  laws ;"  and  these  he  con- 
siders to  be,  1.  The  general  love  of  novelty. 
2.  Some  personal  mischief  which  the  over- 
reformers  have  received  by  the  present  con- 
stitution of  the  law.  3.  A  want  of  a  due 
consideration  of  the  true  state  of  aU  human 
afiairs,  and  a  conceit  of  framing  laws  and 
constitutions  which  shall  be  ^Euiltkss; 
whereas  all  human  laws  must  be  imperfect. 
4.  The  ignorance  of  the  laws  that  ars  in- 
tended to  be  altered.  "  They  think  the 
laws  are  foolish,  because,  if  they  were  rea- 
sonable things,  they  must  understand  them 
vrithout  study,  as  th€^  do  tiie  fiifoe  of  an 
argument,  &c. ;  and  they  think  their  reason 
is  much  undervalued,  if  it  Ik  told  them  the 
law  is  reason,  and  the  law  isthus ;  and  they 
are  presentiy  apt  to  eacy  they  undentand 
reason,  and  blame  the  law  becsuse  they  im- 
derstand  it  not ;  when  they  think  it  is  bdow 
them  to  be  ignorant  of  any  thii^.  And 
upon  this  account  they  will  become  SohvQs 
and  Lycurgi."  5.  An  overweemng  esteem 
and  valuation  that  a  man  many  times  hath 
of  some  pretty  new  expedient,  that  hit 
own  fancy,  or  the  fiancy  of  oiheis,  halfa 
suggested,  of  something  seemingly  amiss 
in  the  law,  without  a  due  attention  to  the 
inconvenience  which  would  attend  mch 
substitution.  6,  Certain  passions,  whkh 
uxge  them  to  alter  the  law;  aa  Yain-^^kHy, 
ambition,  fear,  envy,  and  malice. 

But  while  all  the  evils  of  improper  and 
useless  innovation  are  pointed  out,  die  evib 
of  the  other  extreme  are  dwelt  upon,  in  Ian- 
guage,  and  enforced  by  arguments,  as  pow- 
erful. And  £rdt,  the  reasons  which  disin- 
cline men  to  all  alteration  are  mentioned. 
They  are  these  : — 1.  A  supentitSMis  veae- 
ration  for  the  law,  beyond  what  is  just  and 
reasonable.  2.  An  over-jealous  fear,  thst 
some  unthought-of  inconvenience  may 
emerge  from  the  proposed  change.  3.  A 
timorousne^s  to  displease  great  offioefs  ef 
justice,  "  especially  such  as  have  paid  dear 
for  places  of  this  nature ;  om  of  the  greats 
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btme$  to  Jtufke  and  necenarf  refotmaHon*' 
4.  A  jealousy,  that  when  once  the  change 
b  begun,  it  may  never  end.  5.  The  fiEulure 
of  other  schemes  of  reform. 

The  possibility  of  a  judiciow  refomatian 

is  then  pointed  out.    And /r«^  it  is  proved 

that  many  oseful  re^nnns  and  changes  have 

been  introduced  in  former  times,  and  been 

attended   with    great    benefit.      Secondly, 

ThBi  all  human  inatitutionB  are  liable  to 

decay,  and  require  amendment;  so  that  a 

great  part  of  the  reformation  that  is  pleaded 

for,  is  not  so  much  of  the  law,  as  of  the 

abasement,  coimption,   detoys,  and   exac- 

tions,  that  adhere  to  the  law.     Thirdly, 

That  some  parts  of  the  law  itself  require 

lefonnation  ;   and  that  laws  are  not  made 

for  their  own  aakes,  but  for  the  sake  of 

those  to  be  guided  by  them.    Fourthly, 

That  by  length  of  time,  lawa  become  ao 

numerous,  that  they  must  be  reduced,  to  be 

manageable.     Fifthly,  That  there  are  many 

mischiefe  Which  may  be  effectually  reme-. 

died ;  and.  Sixthly,  That  if  a  judicioua  and 

rpasonable  change  be  not  timeously  made, 

an  indiscriminate  revolution  of  the  laws 

must  take  place,  and  with  the   plausible 

pretence,  that  the  judges  and  lawyers  would 

not  do  it  thelnaelves. 

Having  laid  down  these  general  princi- 
ples for  the  prosecution  of  a  reform  in  the 
law,  the  author  recommends,  that  "  the 
jodges,  and  other  sages  of  the  law,"  should 
prepare  the  necessary  bills:  and  he  then 
briefly  points  out  the  particular  parts  of  our 
laws  which  most  require  amendment : — 1 . 
The  revenue  laws.  2.  Hie  present  incon- 
veniences relating  to  courts  of  justice,  and 
in  particular  of  Uie  county  courts  and  the 
Qonrt  of  Common  Fleas;  and  other  mat* 
ters,  as  to  which,  unfortunately,  the  manu- 
script iixxn  which  the  tract  is  printed  is 
imperfect. 

llius,  then,  we  see,  that  so  for  fipom  being 
willing  to  leave  the  law  as  he  found  it,  this 
grtat  and  good  man  laboured  during  his 
life  to  improve  it,  and  left  behind  him  a 
statement  of  those  principles  on  which  it 
may  be  beneficially  altered  in  future. 
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CAWAL  SHARES. 

Cakal  shares  are  considered  as  real  estate,  ex- 
cept they  are  declared  to  be  personal  estate  by 


the  Act  of  P^liament  establishing  the  canal. 
See  Bueiridge  v.  Ingram,  2  Yes.  652 ;  Knapp 
V.  fFUliame,  4  Yes.  403 ;  Earl  o/Partmare  v. 
Bunn,  1  B.  &  C.  699,  703.  This  rule  is  illus- 
trated by  a  case  in  bankruptcy^  which  has  been 
latdy  reported^  which  came  before  the  present 
Master  of  the  Rolls,  and  Lord  Chancellors 
Cyndhuret  and  Brougham.  In  the  judgment 
of  Lord  Lyndhunt  the  facts  of  the  case  are 
sufficiently  detcdled.    It  is  briefly  as  follows : 

Brockbank,  Dilworth,  and  Company  were 
bank^v,  carrying  on  business  in  the  county  of 
Lancaster.    They  were  treasurers  of  the  Lan* 
caster  Canal  Company.    The  Lancaster  Canal 
Company  was  incorporated  by  Act  of  Parlia- 
ment, in  the  year  1792.    They  had  the  power 
of  purchasing  and  holding  lands  for  the  pur- 
pose of  that  concern  as  a  corporation.    They 
held,  and  now  hold,  real  property,  and  the 
proceeds  arising  from  that  concern  are  pro- 
ceeds arising  out  of  a  real  estate.    For  the 
purpose  of  carrying  on  the  concerns,  it  became 
necessary  to  nuse  a  certwn  sum  of  money. 
The  sum  of  money  was  raised  by  subscription 
for  shares;  and  the  shareholders  were  entiUed 
to  be  reimbursed,  by  the  provision  of  the  Act 
of  Parliament,  out  of  the  profits  of  the  con* 
cem.    As  the  cause,  therefore,  thus  stands, 
those  profits  which  the  shareholders  are  enti- 
tied  to  receive,  are  profits  arising  out  of  the 
real  estates.    But  there  is  a  clause  in  the  Act 
of  Parliament,  by  which  the  general  law  and 
the  general  rule  m  this  respect  is  controlled. 
By  an  express  provision  in  the  act,  couched  in 
the  most  general  terms,  it  is  declared,  that 
these  shares  "  shall  be  considered  as  ^rsonal 
estate,  and  transmissible  as  such.''    Nothing, 
as  I  have  before  observed,  can  be  more  gene- 
ral than  the  terms;  but  it  is  contended  at  the 
bar,  in  the  first  place,  that  they  were  to  be 
considered  as  personid,  merely  for  the  pur- 
pose of  transmission  to  the  personal  repre- 
sentative of  the  shareholders;  but  the  words 
do  not  authorize  such  a  limited  construction. 
The  words  are,  that  they  "  shall  be  personal 
estates,  and  be  transmissible  as  such."    It  is 
contended  that  they  are  to  be  considered  as 
chattels  real.    On  what  argument,  however, 
that  is  founded,  I  find  it  mfficult  to  collect. 
Why  they  should  be  considered  as  chattels  real, 
or  why  tne  legislature,  by  these  words,  meant 
that  they  ahouui  be  considered  as  chattels  real, 
not  havrng  so  expressed  it,  I  find  no  means 
whatever  of  ascertaining.  Ihe  persons  who  are 
shareholders  are  absolutely  holders  of  the  en* 
tire  interest  in  the  property,  whatever  that  is : 
the  legislature  has  aeclared  it  shall  be  personal 
estate,  and  there  is  nothing  whatever  in  the  Act 
of  Parlkment,  that  I  can  discover,  at  all  con<.> 
trolling  the  effects  of  that  provision.    If  that 
be  so,  the  consequence  follows,  that  this  pro- 
perty, if  held  by  the  bankrupts  at  the  time  of 
their  bankruptcy,  would  have  passed  to  their  as- 
signees ;  but  that  is  not  the  question  in  this  case. 
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The  buestion  is,  whether  the  property  was  un- 
der tne  ord^r  and  disposition,  not  of  the  bank- 
i^pts  (because  Dilworth,  one  of  the  bankrupts, 
was  a  shareholder),  but  whether  this  prooerty 
was  under  the  order  or  disposition  at  all  of 
IJilwortli,  as  the  reputed  owner.    Now  the 
fticts  were  these :  at  tne  time  Dilworth  and  the 
partners  became  treasurers  of  the  concern,  they 
entered  into  a  bond,  in  ^e  penalty  of  20,000/., 
for  the  purpose  of  indemnifjong  tne  Company 
against  any  loss  which  might  arise  in  conse- 
quence of  their  failing  properlv  to  account. 
In  addition  to  this  bona,  Dilworth,  who  at  that 
time  was  holder  of  345  shares,  transferred  300 
out  of  the  whole  number  to  the  Company,  and 
at  the  same  time  executed  a  trust  deed,  b^ 
which  the  Company  undertook  to  pay  the  din- 
dends  of  the  shares  to  Dilworth,  until  there 
should  be  some  default  in  the  accounts  of  the 
treasurer;  and  in  case  of  any  default,  they 
were  to  have  the  power  of  selling  the  shares  to 
the  extent  of  making  good  the  deficiency.    By 
the  provision  of  the  Act  of  Parliament  for  the 
transfer  of  sliares,  a  certain  course  is  to  be 
pursued ;  a  particular  form  of  instrument  is  to 
he  executed,  which  is  set  out  in  the  Act  of 
Parliament.    It  is  provided,  that  a  duplicate 
shall  also  be  executed,  and  that  the  duplicate 
shall  be  lodged  with  the  committee  or  with  the 
clerk  of  the  committee, 'and  it  shall  be  entered 
in  a  book ;  and  that,  until  these  forms  are 
complied  with,  the  partv  is  not  to  be  entitled 
to  receive  any  profits  or  the  shares,  or  to  act 
as  a  proprietor.    And  there  is  a  further  pro- 
vision, that  the  names  of  the  proprietors  shall 
be  entered  in  a  book  to  be  kept  for  that  pur- 
pose by  the  clerk  of  the  concern.    In  this  case 
the  provisions  were  not  complied  with ;  an  in- 
strument of  transfer  alone  was  executed,  and 
that  was  delivered  to  the  clerk.    No  duplicate 
was  executed,  nor  entry  made  of  the  execution 
iif  the  transfer,  agreeably  with  the  provision  of 
Uie  Act  of  Parhament.    No  entry  whatever 
was  made,  indicating  that  Dilworth  had  ceased 
to  be  a  proprietor ;  and  it  is  quite  obvious,  as 
I  collect  from  the  transaction,  that  it  never 
was  intended  he  should  cease  to  be  apparent 
proprietor  {  it  was  intended  that  this  should  be 
a  mere  security  in  the  hands  of  the  company,  to 
be  made  use  of  in  case  of  default  of  tne  trea- 
surers, and  not  otherwise.      It  is  perfectiy 
clear,  therefore,  taking  the  provision  of  the  Act 
of  Parliament  and  the  trust  deed,  that  during  the 
whole  of  the  period,  and  at  the  time  of  the 
bankruptcy,  Dilworth  was  entitled  to  receive 
the  dividends  on  his  shares:  it  was  perfectiy 
dear  also  that  he  was  entitled  to  a  vote  as  a 
proprietor.    There  seems,  therefore,  as  far  as 
the  public  are  concerned,  to  have  been  no  al- 
teration in  the  apparent  situation  of  Dilworth ; 
he  had  originally  been  a  proprietor  of  these  300 
shares,  receiving  the  dividends,  and  voting  as  a 
proprietor ;  and  those  transactions  which  took 
place  between  him  and  the  companv,  did  not 
at  all  vary  his  apparent  situation,  for  he  was 
still  on  tne  books  of  the  company  as  a  pro- 
prietor.   There  is  no  entry  of  his  having  made 
any  transfer  of  his  shares ;  he  was  stUl  entitled 
to  receive  his  dividends,  and  still  entitled  to 


▼ote  as  a  proprietor.  I  should  therefore  am* 
sider  that  he  had  the  order  and  disposition  of 
this  property  as  the  apparent  owner;  and  I 
think,  under  the  circumstances,  thepropertv 
passed  to  the  assignees.  A  case  was  citeo, 
which  at  first  view,  without  looking  at  the  act 
of  parliament,  is  a  decision  adverse  to  the 
opinion  I  am  now  pronouncing.  The  case  to 
which  I  refer,  is  the  case  of  rauxhaU  Bridge 
Company^^  1 G.  &  Jam.  10.  In  the  act  of  parEa. 
ment  which  established  .that  company,  there 
was  a  clause  similar  to  that  contained  in  tiie  pre- 
sent act.  When  that  case  came  before  the  Ftce 
Chancellor,  it  is  remarkable  (according  to  the 
report  of  it),  that  it  was  argued  by  the  counsel 
on  both  sides,  upon  the  assumption  that  it  was 
personal  property.  Not  the  lightest  doubt  is 
thrown  upon  that  question  in  any  part  of  the 
argument.  It  is  assumed  on  one  side,  and  as- 
sented to  by  the  other,  throughout,  that  it  is 
personal  property.  After  the  argument  it  be- 
came necessary  to  refer  a  <juestion  to  the  Mas- 
ter, and  the  question  was  simply  this;  namely, 
"What  shares  were  intendea  to  be  compre- 
hended in  the  agreement?"  The  Master  made 
his  report,  and  the  case  came  again  before  the 
Court,  when  the  attention  of  the  Court  does 
not  appear  by  the  argoment  of  counsel  to  have 
been  directed  at  ail  to  the  general  subject. 
The  Court  at  the  time,  without  having 
the  act  of  parliament  before  it,  declared 
the  shares  to  be  real  estate;  and  in  conse- 
quence of  that,  the  observations  to  which  I 
refer,  were  thrown  out  by  the  learned  Judge, 
who  presided  on  the  occasion.  It  does  not 
appear  to  me,  therefore,  that  I  am  oppressed 
by  the  weight  of  that  authority.  I  certainly 
should  feel  the  weight  of  it,  if'^  I  supposed  ix 
the  time  the  attention  of  the  Court  had  been 
directed  to  the  clause  in  the  act  of  parliament, 
to  which  I  have  adverted.  I  do  not  think, 
therefore,  that  the  case  can  be  considered,  un- 
der the  circumstances  to  which  I  have  referred, 
as  governing  the  case  now  before  the  Court. 
I  am  of  opinion,  therefore,  that  the  shares, 
or  rather  uie  benefit  of  these  shares,  parsed 
to  the  assignees  of  the  bankrupt. 

The  opinion  of  Lord  Brougham,  C,  was  as 
follows : — 

In  this  case  I  shall  affirm  the  judgment  of 
Lord /[^n^Merr^^  which  is  appealed  from.  Tlie 
Solicitor-General  was  kind  enough  to  hand  me 
up  a  case,  laid  before  Mr.  BpIL  I  thought,  at 
the  time  the  Solicitor-General  read  it,  that  the 
third  section  of  the  Vauxhall  Bridge  act  had 
not  been  laid  before  his  Honor  the  present 
Master  of  the  RoUi.  On  reading  the  case 
myself,  I  am  quite  convinced  it  hara  not  been 
brought  before  his  Honour.  '  This  Is  quite 
clear,  from  the  report  of  what  fdl  from  hit 
Honor  on  that  occasion.  It  does  not  sofmort 
the  decision  of  the  Faushall Bridge  cage,  which 
goes  a  great  deal  too  far  (and  must  be  inde- 
pendent of  that  clause) ;  it  goes  to  this,  that  if 
there  are  shares  of  a  trading  company,  and 
that  trading  companv  is  possessed  of  an  acre 
of  real  property,  if  it  is  a  house  where  they 
carry  on  their  business,  or  a  cart-lodge  next 
to  the  house,  if  they  are  seised  of  aay  real 
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property,  the  shares  of  each  proprietor  are  not 
within  tiic  statute,  but  are  excluded  altogether. 
The  petition  was  dismissed  with  costs.  Ea? 
parte  Lancaster  Canal  Companp,  I  Dca.  &  Ch. 
411;  S.  C.  2  Mont.  &  Bli.  94. 

The  first  reporters  state,  that  the  judgment  of 
the  present  Lord  Chancellor  was  decided  at  the 
moment  when  that  learned  Jud^e  had  for  a 
short  time  resided  the  great  seal ;  and  regret 
that  his  Lordship  had  not  more  time  to  bestow 
on  it. 


REVIEW, 


A  Treatise  i^son  the  Law  of  Annuities  tmd 
and  Rent  Charges.  By  William  Golden 
Lumley.  of  the  Middle  Temple,  Esq. 
Saunders  and  Benning,  1833. 

Thb  Law  of  Annuities  has  never  hitherto 
been  completely  digested  or  collected.  Se- 
veral works  have  been  published  on  parts 
of  the  subject,  and  much  light  has  been 
thrown  on  it  in  the  laborious  and  useful 
notes  contained  in  the  first  and  second 
volumes  of  Mr.  Bythewood's  Conveyancing ; 
hut  it  remained  for  the  present  author  to 
give  a  complete  work  on  the  subject ;  and 
We  are  now  to  enquire  whether  he  has  sa- 
tisfied tlie  demand  which  he  has  justly  said 
exists,  for  "  a  regular  treatise." 

Tlie  first  Chapter  is  devoted  to  the  defini- 
tion, nature,  and  properties  of  Annuities ; 
Chapter  2,  to  the  Parties ;  Chapter  3,  to  the 
Conveyance ;  Chapter  4,  to  the  Re^stration; 
Chapter  5,  to  the  Consideration ;  Chapter  6, 
to  the  Security ;  Chapter  7,  to  the  Vesting, 
Extent,  and  Effect  of  Annuities ;  Chapter  8, 
to  their  Determination ;  Chapter  9,  to  the 
Grantees'  Remedies ;  Chapter  10,  to  those  of 
the  Grantor;  Chapter  11,  to  the  Law  of 
Evidence  connected  with  them  ;  with  an  Ap- 
pendix of  Statutes. 

The  work  commences  with  an  introduc- 
tory essay,  in  which  some  general  reflections 
are  given.  The  author  remarks,  that  it  is 
singular  that  the  system  of  lending  money 
on  annuities  did  not  exist  among  the  Ro- 
mans. The  granting  of  rent  charges  ap- 
pears to  have  been  pretty  generally  in  use 
in  England  as  early  as  the  reign  of  Edward 
I.,  as  the  writ  for  the  recovery  of  an  an- 
nuus  redditus,  was  then  recognized  as  an 
existing  common  law  remedy. 

'•Annuities,  in  their  early  introduction,"  it  is 
obeerFedy  ^*  were  most  frequently  adopted  as  a 
mode  by  wjiich  the  services  of  professional  men 


were  retained.  When  the  populmiun  was  low, 
and  enclosed  in  small  towns  at  great  distances 
from  each  other,  and  while  the  communication 
WHS  difficult  and  dangerous,  there  could  be 
but  little  inducement  for  the  studious  man  to 
apply  himself  to  the  acquirement  of  knowledge 
in  those  professional  departments  which  now 
produce  ample  recompense  to  the  skilful  and 
the  prudent ;  or  if  there  were  any  such  per- 
sons, it  was  to  be  expected  that  they  would  be 
confined  to  the  towns  and  cities,  where  they 
could  alone  hope  for  security  and  practice.  In 
order,  therefore,  that  the  great  lords  and  ba- 
rons, who  lived  in  their  separate  castles,  might 
not  be  left  destitute  in  thdr  necessities  of  all 
whose  services  and  assistance  would  be  of  value 
on  emergencies  of  danger,  they  were  compelled 
to  adopt,  as  a  mode  of  retainer,  the  granting 
of  annuities  to  competent  persons,  for  the  ad- 
vice which  they  should  render  whenever  any  oc- 
casion might  arise  to  reauire  it.  Thus  the  cnap^ 
lain,  the  lawyer,  and  the  physician,  had  theur 
annuities  pro  consilio  impendendo,  as  was  the 
phrase  in  the  old  law." 

Mr.  Lumley  then  ^ves  a  slight  sketch  of 
the  history  of  annuities  abroad  and  at  home. 
He  states,  that  the  system  of  money  lending 
on  annuities  was  littie  in  use  before  the 
latter  end  of  the  reign  of  Elizabeth ;  that 
in  spite  of  the  disapprobation  of  the  Courts, 
it  has  gained  ground  since  that  period,  al- 
though it  was  not  legalized  until  the  middle 
of  last  century.  He  then  glances  at  the 
objections  to  the  practice  of  raising  money  by 
annuities ;  and  concludes  by  hoping  that,  at 
any  rate,  his  labours  may  lead  to  "  the  pro- 
duction of  another  treatise,  by  one  whose  abil- 
ities, if  not  his  diligence,  may  be  greater." 

Mr.  Lumley  then  enters  on  his  treatise. 
We  have  examined  many  of  its  chap- 
ters ;  and  as  fiu:  as  we  have  seen,  we  think 
we  may  safely  pronounce  his  work  to  be 
carefully  and  laboriously  compiled.  We 
have  endeavoured  to  find  a  portion  of  it 
which  would  convey  to  the  reader  a  fieur 
idea  of  it,  but  have  been  unable  to  do 
so.  The  only  material  omission  in  it  ap- 
pears to  us  to  be  in  directions  for  framing 
annuity  deeds ;  but  as  Mr.  Lumley  is,  we  be- 
lieve, not  a  conveyancer,  he  could  hardly 
have  added  any  tlung  new  on  this  point* 
At  p.  148,  we  find  a  new  kind  of  authority 
cited,  vizi  the  decisions  of  the  Revising  Bar- 
risters. It  seems  that  Mr.  Lumley,  "  in  his 
revision  of  the  lists  of  the  northern  division 
of  Stafifordshire,'*  felt  himself  bound  to  hold 
the  3  G.  3,  c,  24,  virtually  repealed  by  the. 
2  W.  4,  c.  45.  Now,  with  every  respect 
to  the  Revising  Barrister,  we  must  beg  ta 
object  to  the  authority  of  their  decisions^ 
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NEW  CHAMBERS  FOR  THE  JUDGES. 


BE  PORT  OF  THB  DEBATB  ON  FRBSBNTINO 
THE  PETITION  OF  THB  INCORPOBATBD  LAW 
SOCIETY    OF  THB    UNITED    KINGDOM. 

House  of  Commons,  Tuesday,  Feb.  26. 

Mr.  Tooke. — "  I  am  instructed  hj  the 
Incorporated  Law  Society  of  the  United 
Kingdom,  to  present  their  petition  to  this 
Honorable  House  on  a  subject  of  the  utmost 
importance,  as  involving  a  more  convenient 
and  satisfactory  administration  of  the  law 
by  the  learned  Judges,  in  one  of  the  most 
useful  practical  departments  of  their  public 
duty.  I  allude  to  their  attendance  at 
Chambers,  to  determine  by  summons  on  all 
interlocutory  matters  of  practice  and  evi- 
dence, arising  in  the  conduct  at  an  action, 
previous  to  its  trial. 

"  The  petition  states,  that — 

"  In  order  to  facilitate  the  admbistration  of 
justice,  one  of  the  Judges  of  each  of  the  three 
superior  courts  of  common  law  is  accustomed 
to  attend  duly  in  Serjeant's  Inn,  Chancery 
Lane,  for  the  purpose  of  hearing  and  deter- 
mining interlocutory  matters  in  the  progress 
of  legal  proceedings. 

"  That  in  consequence  of  several  Acts  of 
Parliament  and  rules  of  court,  this  class  of  bu- 
siness has  greatly  increased,  and  matters  which 
the  Judges  are  called  upon  to  decide  in  the 
course  of  those  attendances,  are  frequently  of 
so  much  importance,  that  counsel  are  employed 
by  each  party  to  argue  the  same  before  them. 

''That  the  rooms  or  chambers  in  which  the 
Judges  preside  iqwn  snch  occasions,  are  very 
old,  dark,  and  incommodious,  and  wholly  in- 
adequate, in  point  of  size,  for  the  accommo^ 
dation  of  the  persons  who  are  necessarily  in 
attendance  during  the  time  of  business  ;  and 
the  access  to  Serjeant's  Inn  is  not  only  incon- 
venient, but  often  dangerous,  from  the  nar- 
rowness of  Chancery  Lane,  and  its  crowded 
state,  occasioned  by  persons  assembling  there 
who  have  business  to  transact,  as  well  as  those 
who  are  passing  and  repassing  in  that  public 
thoroughfare. 

"  That  the  room  in  which  the  Lord  Chief 
Justice  of  England  sits  is  only  about  eight  feet 
high,  twenty  feet  long,  and  twelve  feet  (wide ; 
and  the  offices  of  his  Lordship's  clerks,  the 
only  apartment  in  which  counsel,  andattomeys, 
and  their  clerks,  and  other  persons  in  attend- 
ance, can  assemble  and  wait  for  admission  to 
the  room  of  the  Lord  Chief  Justice,  is  con- 
slderably  smaller. 

**  That  the  rooms  used  by  other  Judges  are 
of  still  less  dimensions,  and  all  of  them  are 
very  inadequate  and  unwholesome,  inasmuch 
as  m  Term  time,  500  persons  are  frequently 
in  attendance,  and  it  is  at  all  times  with  very 
great  difficulty  that  persons  can  pass  to  and 
fro  in  the  chambers  to  give  attendance  to  the 
business  they  have  to  transact,  and  from  the 


crowded  state  of  the  chambers^  many  person^ 
are  obliged  in  all  weathers  to  wait  vrithoat  the 
building,  being  unable  to  gain  admission. 

"That  no  dif^nitarles  or  officers  of  aoy 
Court  of  Justice  m  England  are  so  badly  or  in- 
sufficiently accommo&ted  as  those  of  the 
three  courts  of  common  law  in  the  instance 
explained  by  the  petitioners." 

"  A  petition  to  the  same  effect  was  pre- 
sented at  the  close  of  the  last  Parliament,  by 
the  then  Member  for  Penryn,  who  I  am 
proud  to  call  my  friend  and  zealous  coad- 
jutor in  contributing  to  maintain  the  credit 
and  respectability  of  our  common  profes- 
sion. On  that  occasion,  the  petition  met 
the  unanimous  and  unsolicited  support  and 
sanction  of  honorable  Members  on  all  sides 
of  the  House.  The  honorable  Member  for 
Middlesex  expressed  his  cordial  ooncurrenoe 
in  its  prayer,  from  painful  personal  experi- 
ence of  the  grievance  complained  of ;  and 
the  noble  ChanceUorof  the  Exchequer  only, 
and  apparently  with  reluctance,  interposed^ 
as  in  duty  bound,  the  chilling  plea  of  eco- 
nomy. 

"  I  am  the  last  person  in  this  House  to 
undeiiate  that  plea:  but  my  greatest  in- 
ducement in  its  fJBLVor  is  the  means  it  af- 
fords for  a  liberal  outlay  on  a  worthy  na- 
tional object ;  and  what  more  worthy  than 
giving  adequate  ^Bkcilities  to  the  course  of 
public  justice. 

"  The  petition  so  sufficiently  detiuls  the 
nature  and  extent  of  the  inconvenience,  as 
to  leave  me  little  farther  to  observe,  than 
that  the  evil  is  of  greater  magnitude  than 
the  House  or  public  are  generedly  aware  of. 
The  business  transacted  at  chambers  ma- 
terially tends  to  simplify  the  proceedings  in 
Court,  and  thus  to  save  money  to  the 
suitors,  and  time  to  all.  Were  the  accom- 
modation improved,  so  as  to  allow  of  the 
convenient  attendance  of  counsel  and  at* 
tomeya,  many  rules  and  orders,  which  are 
now  obtained  by  motion  in  Court,  would  be 
disposed  of  by  a  Judge  at  Cluunben,  at  less 
than  half  the  cost. 

"  I  trust  the  noble  Chancellor  of  the  Ex« 
chequer  will  turn  his  attention  to  the  sub- 
ject, or  instruct  me  how  I  may  proceed, 
with  his  sanction,  to  adopt  measures,  by 
means  of  a  select  committee  or  otherwiK* 
for  obviating  the  evil  without  delay,  and  at 
the  least  expence. 

"  In  condusion,  I  would  observe,  that  the 
Society  from  which  this  petition  emanates, 
is  composed  of  individuals  best  qualified 
from  actual  knowledge  and  experience,  to 
appreciate  the  beaiefit  to  accrue  to  the  pabhc 
from  the  improvement  they  se^  to  efeot; 
they  have  therefore  considered  it  worthy  of 
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constitutang  their  first  subject  of  applica- 
tion in  their  corporate  capacity  to  this 
House ;  and  thus  best  evince  their  anxious 
wish  to  fulfil  the  purposes  of  their  charter, 
by  coflUBg  is  aid  of  every  measure  calcu- 
lated to  promote  the  interest  of  the  suitor, 
by  facilxtating  the  conduct  of  business,  and 
improving  the  standard  of  professional  cha- 
racter." 

Mr.  Ifumfi  find  several  other  Honorable 
Memheiis  eorrpborated  and  supported  the 
object  and  prayer  of  the  petition,  which 
was  ordered  to  he  upon  the  table. 


ABSTRACT  OF  THE  REPORT  OF  THE 
SELECT  COMMITTEE  ON  PUBLIC 
PETITIONS. 


Tbb  practice  of  Parliament  with  respect  Co 
PetitioQS  haviofif  become  a  subject  of  general 
interest  to  a  large  class  of  the  profession^  as 
weU  as  (he  public  in  general,  we  siibjoin  an 
Abstract  of  the  Report  which  has  just  been  re- 
printed by  order  of  the  House  of  Commons. 

The  increase  in  the  last  fifty  years  of  the 
number  of  Petidons  is  extraordinary.  In  the 
five  years  ending  1789,  they  amounted  to  880 
cidy;  in  tbe  &ve  last  years  there  ware  24,492. 
Some  new  arrangement  for  presenting  them 
appears  absolutely  necessary.  An  attempt  has 
been  made,  by  balloting  for  members  who 
should  be  entitled  on  each  day  to  have  pre- 
cedence. But  it  appears  that  members  have 
attended  fourteen  days  ia  succession  before 
their  namies  were  sufficiently  advanced  on  the 
list  to  be  cajled  by  the  Speaker.  There  is  no 
doubt,  however,  tiiat  although  due  time  should 
be  given  to  the  consideration  of  Petitions,  it  is 
esiMrntjal  the  public  busiAess  shoidd  commence 
at  an  early  bour. 

The  Committee,  in  their  investigation  of  the 
object,  bMre  adverted  to  the  History  of  ParHa- 
mentary  Procee^ngs. 

From  the  reum  of  Edward  the  First,  to  that 
of  Hen  IT  the  Fourth,  it  appears,  b^  the  evi- 
dence 01  Mr.  Palgrave,  that  ninety-mne  in  one 
handred  petitions  presented  to  '*  the  High 
Court  of  Parliament  *'  (as  it  was  then  callS) 
related  to  private  grievances. 

At  the  opening  of  the  Parliament  public 
proclamation  was  made  inviting  the  people  to 
prefer  their  complaints  to  this  tribunal ;  and 
Iteceivers  of  Petitions  were  appointed  for  the 


purpose  of  arranglnif  and  classifying  them; 
separating  those  petitions  which  required  the 
aid  of  the  "  King  m  Parliament  *'  from  others, ' 
to  the  complaints  of  which  the  ordinary  tri- 
bunals were  competent  to  afford  redress.  After 
some  variations  m  the  practice,  the  appoint* 
ment  of  Receivers  and  Triers  of  Petitions 
regularly  took  place,  and  the  form  is  still  ob- 
served by  the  House  of  Lords  at  the  openiiu^ 
of  each  new  Parliament.  The  "Receivers" 
were  usually  the  Clerks  in  Chancery.  The 
"  Triers  "  were  Committees  of  Prelates,  Peers, 
and  Judges,  with  power  to  call  to  their  dd  the 
Lord  Chancellor,  the  Lord  Treasurer,  and  the 
Serjeants  at  Law.  By  them  the  prayer  of  the 
several  petitions  was  inquired  into,  and  the 
petitioners  were  referrea,  according  to  the 
nature  of  their  respective  petitions,  either  to 
the  tribunals  from  which  redress  might  b« 
obtained,  or  if  the  regular  course  of  law 
afforded  no  redress,  to  the  High  Court  of  Par- 
liament. 

The  following  are  the  recommendations  of 
the  Committee : 

Hiat  a  committee  of  the  whole  House 
should,  on  certain  days  of  the  week,  sit  in  the 
House  for  the  reception  of  public  petitions. 
That  the  days  and  hours  of  meeting  should  be 
fixed  either  by  the  Speaker,  or  on  motion  in 
the  House.  That  the  chairman  be  appointed 
by  the  committee*  No  given  number  of  mem- 
bers required  to  proceed.  Members  wishing 
to  present  petitions,  to  write  their  names,  on 
the  evening  preceding,  on  a  paper  to  be  placed 
in  charge  of  the  clerk  on  the  table  of  the 
House,  and  the  names  so  written  to  be  called 
in  order.  A  second  list  may  be  inscribed 
after  the  chair  has  been  taken,  and  proceeded 
with  after  the  first  list  has  been  exhausted. 

According  to  the  evidence  of.  Mr.  Palgrave, 
the  ancient  course  adopted  with  respect  to 
petitions  appears  to  have  been  as  follows : 

That  no  person  shall  come  to  Parliament  as 
a  suitor,  or  trouble  Parliament,  if  on  the  faoe 
of  his  petition  he  could  have  right  at  home ;  if 
there  was  any  other  mode  of  obtaining  redress 
he  was  not  to  apply  to  Parliament,  but  that  if 
father  from  the  poverty  of  the  petitioner  him- 
self, the  power  of  his  aaversary,  the  insufficiency 
of  the  law,  or  any  other  similar  cause,  he  could 
not  obtain  redress,  then  the  Supreme  Court  of 
Parliament  was  to  give  him  a  speedy  and  effec- 
tual remedy;  and  which  was  distinguished  from 
the  rem^y  at  Common  Law,-^the  term  '*  Com- 
mon Law"  not  being  used  in  the  confined  sense 
that  we  give  to  it  in  the  present  day,  but  as  in- 
dicating the  ordinary  nuKie  of  proceeding  in 
the  ormnary  Courts  of  Justice. 

In  some  cases,  if  it  was  oi^ression  done  to  a 

5oor  man,  the  petition  was  transmitted  to  the 
udges  who  would  go  to  the  next  circuit,  in 
order  that  the  case  might  be  tried  before  tiiem, 
with  the  recommendation  of  its  being  $hus 
transmitted  by  Parliament.    They  would  remit 
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the  fine  on  theorigioal  writ,  and  they  would 
give  beyond  the  ordinary  power  of  the  law 
remedies,  if  there  was  reason  to  suppose  that 
the  sheriff  would  be  guilty  of  partiahty  in  re- 
turning a  jury. 

Such  was  the  course  when  the  power  of  Par- 
liament, as  a  remedial  court,  was  at  its  height, 
in  the  reigns  of  Edward  II.  and  III.,  as  is  evi- 
denced by  the  general  t^or  of  the  petitions 
and  the  roUs.  This  course  continued,  without 
any  substantial  variation,  until  the  time  of 
Bichard  II.  About  that  time  the  Courts  of 
Equity  (which  were  originally  poor  men's 
courts.  Courts  of  Conscience,  intended  for  the 
relief  of  those  suitors  who  really  could  not  get 
redress  elsewhere)  gradually  grew  up.  In  pro- 
portion as  this  channel  enlarged,  tne  number 
of  parliamentary  petitions  decreased. 

Equity  continued  to  gain  rapidly  upon  Par- 
liament, and  about  the  time  of  Edward  the 
Fourth,  when  equity  was  fully  established,  the 
remedial  -jurisdiction  of  ParUament  wholly 
ceased ;  and  it  does  not  appear  to  have  been 
revived  to  anv  extent  until  the  time  of  James 
the  First.  Tne  House  of  Lords  then  began, 
to  a  certain  degree,  to  revive  their  remedial 
jurisdiction.  During  the  interval  between  the 
cessation  of  die  remedial  jurisdiction  of  Par- 
liament and  the  reign  of  Elizabeth,  the  different 
courts  which  we  now  call  Courts  of  Eauity — 
the  Court  of  Requests,  which  was  in  White- 
hall, which  is  now  the  House  of  Lords,  and 
the  Court  of  the  President  and  Council  in  the 
North — wholly  supplied  the  place  of  the  reme- 
dial jurisdiction  of  Parliament. 

We  have  thus  fax  given  an  Abstract  of  the 
Report  and  of  some  points  of  the  Eiddence, 
and  BhaU  probably  revert  to  the  latter,  in 
which  there  are  several  other  curious  and 
interesting  details. 
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MODS  OF  SIOMINO  AGREEMENTS. 

It  has,  for  some  time,  been  considered  as  a 
settled  principle  in  equity,  that  in  order  that 
an  agreement  should  be  properly  authenticated 
by  the  parties  between  whom  it  was  made,  it 
is  necessary  that  their  signatures  should  ap- 
pear at  the  foot  of  the  instrument.  This  doc- 
trine is  laid  down  in  Fonblanque's  Treatise  of 
Equity,  Vol.  I.  p.  179,  and  was  apparently 
founded  on  the  case  of  Stokea  v.  Mnre,  1  Cox's 
Reports,  219.  In  that  case,  one  6f  the  parties 
(More)  merely  wrote  his  name,  in  an  agree- 
ment, in  this  manner:  "The  lease  renewed, 
Mr.  Stokes  to  pay  the  Kind's  tax ;  also  to  pay 
More  24/.  a  year,  half  yearlv."  This  was  not 
signed  by  either  party ;  ana  a  suit  was  insti- 
tuted by  Stokes  to  compel  a  specific  per- 


formance.   The  Lord  Ohirf  Bonn-  and  Mr. 

Baron  JSyr^  delivered  their  opimons,  and  the 
other  Barons  agreed,  "  That  the  signature  re- 
quired by  the  statute  is  to  have  the  effect  of 
giving  authenticity  to  the  whole  instrument; 
and  when  the  name  is  inserted  in  such  mannei 
as  to  have  that  effect,  it  did  not  much  signify 
in  what  part  of  the  instrument  it  was  to  be 
found.  But  it  could  not  be  ima^ned  that  i 
name  inserted  in  the  bodv  of  an  instrument, 
and  applicable  to  particular  purposes,  conld 
amount  to  such  an  authentication  as  the  sta- 
tute requires."  Upon  which  the  bill  was  dis- 
missed. 

The  case  of  ffawkim  t.  Hefmei,  1  P.  Wmt. 
770^  is  somewhat  similar  to  this,  and  wu 
alluded  to  in  the  course  of  the  argument  on 
the  case  of  Sioites  v.  More.  Here  ue  draft  of 
an  agreement  had  merely  been  altered  m  the 
handwriting  of  the  defendant,  but  his  signatnre 
or  name  did  not  appear.  A  bill  was  institated 
to  compel  specific  performance,  butwasdis^ 
missed. 

In  the  first  case,  therefore,  it  was  cleaiiy 
hud  down,  that  the  insertion  of  the  name  of 
one  of  the  parties,  even  in  his  own  hand- 
writing, in  the  body  of  the  inatrument  alone, 
is  not  a  sufficient  authentication  mthin  the 
meaning  of  the  Statute  of  FVauds. 

I  hope  to  shew  that  this  decision  is  contnry 
to  the  principles  of  eijuity,  and  has  been  r»> 
versed  Dy  a  recent  decision. 

Equity  always  acts  unon  the  principle  that 
all  men  shall  oe  compelled  to  perform  agree- 
ments to  which  they  are  bound  by  conscience 
or  moral  obligation ;  and  in  pursuance  of  this 
doctrine,  ^^ll  even  waive  some  of  the  minor 
ceremonies  which  the  law  requires  to  giiv 
validity  to  the  instrument.  Now,  who  can 
doubt,  that  when  two  men  solemnly  enter  into 
an  agreement,  and  one  of  them  writes  his 
name  in  the  body  of  the  instrument  eviden^ 
ing  that  agreement,  thereby  giving  a  sanction  to 
the  act  and  authentication  to  the  paper,  that 
he  is  not  as  equally  bound  in  consdeoce  and 
justice  to  perform  it,  as  if  he  had  signed  his 
name  at  the  bottom  of  the  writings  and  the 
Statute  of  Frands  does  not  direct  any  par- 
ticular place  for  the  name  of  the  party,  it 
merely  provides  tiiat  the  authentication  shall 
be  plain ;  but  when  the  name  of  the  parfiet 
appear  in  the  instrument  written  by  one  of 
them,  and  the  handwriting  proved,  who  can 
say  that  the  testimony  of  its  being  the  agree- 
ment of  the  party  who  has  written  it,  is  ^ 
sufficient — ^is  not  enough  to  prevent  tiie  auh- 
stitution  of  any  fraudulent  paper.  But  Courti 
of  Equity,  like  those  of  Law,  regidace  thor 
decisions  upon  precedents;  and,  in  condn- 
sion,  I  will  mention  one  which  bears  directlf 
on  the  principle  I  have  mentioned,  and  cook- 
pletely  contradicts  and  overrules  it. 

The  case  I  allude  to,  is  the  case  of  Pnperi 
V.  Parker,  R.  &  M.  626.  The  defendant  entered 
into  an  agreement  with  the  plaintiff  for  the  jiur- 
chase  of  a  house,  and  wrote  the  instrument  hinf 
self,  and  stated  his  name  at  the  commencement, 
thus :  "  Mr.  ^.  P.  h(u  agreed,  *c."  It  was 
held«  that  this  contract  Vas  good  i^thin  the 
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Statute  of  Frauds,  which  o&l?  requires  that  the 
party  sought  to  be  "  charred^  ahull,  by  writing" 
hii  name,  have  aitested  his  entering^  inio  the 
correct:*  H.  C.  T. 


SELECTIONS 

FROM  CORRESPONDENCE. 

No.  XXII. 


STATUTES  OF  LIMITATION. 

To  the  Editor  of  the  Legal  Obeerver. 

Sir, 
I  WAS  present  on  the  hearing  of  a  case  to-day, 
before  the  Justices  of  Loughboroue^h,  and  was 
not  a  little  surprised  at  their  decision.  The 
point  was,  whether  an  information  under  the 
56  Qeo.  3,  cap.  106,  §  6,  for  putting  out  a 
parish  apprentice  without  the  consent  of  jus- 
tices, whereby  a  penalty  of  10^  is  incurred, 
was  within  the  31st  of  Elizabeth,  cap.  6,  the 
penalty  being  at  the  disposal  of  the  magis- 
trates. It  appeared  to  have  been  fifteen  years 
since  the  offence  was  committed ;  and,  on  the 
part  of  the  overseer,  it  was  contended,  the  in- 
formation should  have  been  brought  within  a 
year.  The  magistrates,  on  a  case  in  Buller, 
p.  196,  held,  tluit  no  siut  by  ff  party  grieved  is 
within  the  restraint  of  the  statute,  on  the 
ground  that  the  informer  was  a  party  grieved, 
the  apprentice  having  served  the  latter  part  of 
his  apprenticeship  in  the  parish  wherein  the 
informer  was  an  inhabitant,  and  having  lately 
become  a  pauper,  and  been  removed  to  sucn 
parish.  I  must  confess  I  thouf^ht  this  rather 
overstrained,  and  that  if  there  is  no  restraint 
to  such  kind  of  actions,  it  is  high  time  there 
was.  The  King  is  bound ;  the  party  is  bound 
m  assumpsit  in  six  years,  and  really  an  ag- 
grieved party;  and  why  is  a  supposed  ag- 
grieved one  under  a  penal  statute  to  have 
greater  advantages  ?  I  nave  not  the  means  of 
ascertaining  how  far  the  party  was  aggrieved 
in  the  case  in  Buller ;  nor  would  it  become 
me  to  measure  the  quantum  of  injury  to  en- 
able a  party  to  become  a  common  informer  at 
any  distance  of  time,  when,  as  in  this  case, 
all  the  witnesses  necessary  for  a  defence  are 
dead ;  but  it  occurs  to  me,  that  to  entitle  a 
party  aggrieved  to  recover,  it  must  be  where 
the  law  gives  him  the  whole  penalty,  and  not 
in  qui  torn,  or,  as  in  the  present  case,  where  he 
has  no  control  over  the  penalty,  and  cannot  in- 
sist upon  any  part  of  it ;  and  that,  supposing  a 
party  aggrieved  may,  at  any  time,  commence 
an  action,  it  must  be  where  the  law  gives  him 
an  absolute  compensation  for  his  grievance. 
Perhaps  some  of  ydur  subscribers  will  state 
what  is  meant  by  a  "  party  ^eVed,"  and  whe- 
ther the  case  I  have  stated  is,  or  is  not,  within 
the  statute.  H.  H. 


REPEAL  OF  THE  TAX  ON   ATTORNEYS'    CER^ 

TIFI  GATES. 

Sir, 
I  AM  truly  rejoiced  to  find,  that  our  profession 
IB  at  length  awakened  to  a  sense  of  the  injus^ 
tice  and  oppression  it  sustains  by  that  vexa- 
tious, onerous,  and  degrading  annual  tax,  the 
certificate  duty,  which  it  has  so  long  groaned 
under.  Indeed,  with  respect  to  myself  (and  I 
know  that  many  members  of  our  profes- 
sion are  in  circumstances  similar  to  mine),  I 
am  but  too  justly  entitled  to  declare,  that  thia 
heavy  additional  burthen  to  my  other  unavoid- 
able outgoings,  has  caused  me  mf^ny  a  deep 
sigh,  on  account  of  my  numerous  family, 
whose  only  dependence  is  upon  my  small  pro- 
fessional earnings,  which,  until  within  these 
two  last  years,  did  enable  us,  by  God's  good 
Proridence,  and  our  thrifty  management,  to 
keep  clear  of  debt ;  but  my  income  has  never, 
since  I  took  out  mv  certificate,  (just  six  years 
ago)  exceeded  250/.  per  annum ;  and  latterly, 
owing  to  the  new  regulations  and  alterations 
in  practice,  has  not  even  reached  that  sum, 
and  is  manifestly  decreasing  in  amount ;  and 
with  the  melancholy  prospect,  therefore,  of  a 
declining  income  and  an  mcreasing  fkmily,  I 
cannot  but  contemplate  a  continuance  of  this 
exorbitant  duty,  in  addition  to  the  taxes  which 
we  all  are  liable  to,  with  an  aching  and  almost 
desponding  heart. 

Surely,  Mr.  Editor,  it  never  could' have  been 
the  intention  of  the  legislature,  when  it  im- 
posed the  present  certincate  duty  upon  us,  to 
work  so  gnevous  an  injustice  ana  hardship,  as 
to  take  twelve  pounds  a  year  from  our  hard 
earnings,  let  them  be  however  minute.  But 
buch  in  truth  is  the  case ;  for,  be  our  annual 
incomes  great  or  small,  whether  amounting  to 
2000/.  or  only  20/.  this  odious  duty  is  still  the 
same.  And  what  justice  or  fair  treatment  is 
there  in  all  this  ?  Indeed  it  may  with  confi- 
dence be  asked,  where  the  honesty  or  justice 
lies  in  demanding  this  exclusive  annual  exac- 
tion from  our  profession.  Do  our  wealthy 
merchants,  banJcers,  brokers,  or  tradesmen 
pay  a  similar  duty  for  the  liberty  of  carrying 
on  their  trades  ?  Do  those,  on  whom  an  income 
tax  like  this  might  with  a  thousandfold  greater 
advantage  to  the  state  at  large,  and  with  much 
more  reason  and  ftdmess  be  laid,  I  mean  such 
persons  as  are  enjoying  large  fortunes,  without 
the  labour,  care,  and  anxiety  of  earning  them— 
Do  these  persons,  the  mere  '/ruges  consumere 
nati,*  the  most  idle,  frivolous,  and  useless  part 
of  the  community,  contribute  any  such  in- 
ridious,  personal,  and  distinctive  payment  to- 
wards our  country's  wants  ? 

These,  and  many  other  forcible  reasons,  in* 
duce  me,  Mr.  Editor,  to  crave  the  valuable 
ud  of  your  deservedly  wide  spreading  Ob- 
server, towards  the  abolition  of  this  cruel  and 
ini(juitous  tax ;  a  tax,  be  it  remembered,  petty 
in  its  aggregate,  amounting  only  to  about 
eighty  thousand  pounds,  but  grievously  op- 
pressive, and  hardly  to  be  borne  by  far  the~ 
greater  number,  I  tear,  of  the  seven  or  eight 
thousand  individuals  from  whom  it  has  for 
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many  reiurs  past  been  (inconsiderately  t  would 
hope,  W)  certainly  most  shamefully  extorted. 
The  present  Chancellor  of  the  Exchequer  is, 
it  is  generally  believed,  a  highly  honourable- 
minded  man ;  and  were  he  but  aware  of  the 
partiality  and  nnfmrnefls  of  the  tax  here  al- 
Hided  tOy  he  might  feel  disposed  (now  that  he 
is  about  to  remodel  and  more  equitably  adjust 
some  of  the  taxes)  to  give  this,  at  least,  an  at- 
tentive  conrnderation ;  and  I  therefore  most 
eordkJly  Join  in  the  hint  recently  expressed 
by  one  of  your  correspondents,  that  this  im- 

fortant  matter  should,  without  delay,  be 
reught  xmder  the  Chancellor  of  the  Exche- 
qner's  notice,  by  our  happily  newly  acquired 
mode  ofpetitionmg  Fftrliament,  under  the  com- 
mon seu  of  the  Incorporated  Law  Society. 


59  O.  3.  c.  58,  and  7  G.  4.  c.  69,  for  &citi. 
tating  the  Recovery  of  the  Wages  of  Seamen  la 
the  Merchant  Service — ^will  entire  2d  July, 
1833,  and  end  of  the  then  next  oession. 

Friendly  Societies. 

2  W.  4.  c.  37,  prolongs  the  10  0. 4.  c.  56, 
until  29th  September,  li&L 

Insane  Persons, 

2  &  3  W.  4.  c.  107,  for  regulating  the  Cve 
and  Treatment  of  Insane  Persons  in  England— 
will  expire  1 1th  Ai^ust,  1835,  and  end  of  the 
then  next  Session. 


BXPIHED  AND  EXPIRING  LAWS  RE- 
LATING TO  THE  ADMINISTRATION 
OF  JUSTICE. 


From  the  voluminous  Report  of  the  Committee 
of  the  House  of  Commons,  just  printed,  we 
extract  the  following : 

lueheni  Debtors  (England). 

2  W.  4.  caP'  44,  and  the  previous  Acts,  to 
amend  and  consolidate  the  Laws  for  the  Re- 
lief of  Insolvent  Debtors  in  England — ^will  ex- 
pire Ist  Juue^  1835,  and  end  of  the  then  next 
Deuions. 

fnsobsen$  Debtors  (Ireland). 

2  W.  4.  c.  38,  and  previoufi  Acts,  for  die  Re- 
lief of  Insolvent  Debtors  in  Jretand—vnSX  ex- 
Sire  23d  May,  1833,  and  end  of  the  then  next 
ession. 

Insolvents  (East  Indies). 

S  W.  4.  c.  43,  to  provide  for  the  Relief  of 
Insokent  Debtees  m  the  East  Indiefr-*wili 
jjkn  1st  March,  1636. 

Pdice  Offices. 


SUPBRIOR  COURTS. 


to  Q.  4.  c.  45,  and  pre^ous  acts,  for  the 
■KMre  effectud  administration  of  the  office  of 
a  Justice  of  the  Peace  in  and  near  the  metro- 


M«IU  Cnitrt. 

OOMD. — ^JUDGMENT  OF  THK   HOU8B  OF  LOBDS 
MOT  C0NCLU8ITS. 

An  pbiigee  i»  a  bond,  siaied  btfhrt  tk 
Mmter^  under  an  order  ^  r^erence  vses 
wiminiHrtHipn  suif,  ihot  it  was  gieen  psriif 
in  consideration  vf  vnsney  lent,  andfsrt^ 
ofsereices  rendered  to  the  obligor.  Tk 
Master  found  that  it  foas  a  ooiuntorif  bosd^ 
a  gift.  Upon  exceptions,  both  by  the  «^ 
ligee  ond  eweeutors  ^ftkg  obligor,  to  list 
report,  the  Court  directed  iosues.  Up^s 
appeal  to  the  House  af  Lords  that  ordtr 
teas  reversed,  and  the  Citurt  ordered  /• 
decree  upon  the  evidence  before  U,  Jh 
Court  accordingly  decreed  that  the  M 
ufas  for  the  greater  part  for  indmvts, 
OBd  portly  for  sendees.  Upon  oppesl,  m 
House  tf  Lords  reversed  thfit  dioree,  soi 
affirmed  the  Master's  repori^  The  tasoh 
tors  appfy  to  the  Court  belom,  and  art  per* 
mitted  to  institute  a  suit  to  set  the  (f^ 
aside. 

The  circumstances  of  this  very  novel  case, 
and  the  argumentit  heard  upon  it  from  time  to 
time,  may  be  sufficiently  collect^  from  tbe 
clear  statement  made  by  the  Master  of  tkt 
Rfdls,  on  the  12th  of  Feb.  His  Honor  said,- 
This  was  a  suit  instituted  for  the  admbistn- 
tion  of  the  estate  of  the  late  Lady  Essex  Ker, 
and  under  the  usual  decree  a  plaim  was  made 


Kifis,  and  for  Ibe  more  effectual  Prevention  of 
^redations  on  the  River  Thames  and  its  Vl- 
dmty,  for  seven  years — will  expire  at  the  end 
of  tins  present  session. 

Creditors  (Scotland). 

54  G.  3.  c  137,  continued  by  various  Acts, 
the  last  being  2  W.  4.  c.  35,  for  rendering  the 
Payment  of  Creditors  more  e^ual  and  expedi- 
Uous  in  Scotland — will  expire  5th  March, 
1S33«  and  end  of  the  then  next  Sesfion. 


by  Mr.  G.  Nicol  (late  of  Pdl  Mall,  hook, 
seller),  as  creditor  for  the  amount  of  a  bond  of 
l2fi(X)l.  with  interest,  at  five  per  cent.,  exe- 
cuted by  Lady  Mary  Ker  and  Lady  Essex  Ker, 
on  the  ]5th  of  January,  1815.  The  dsiffl 
being  disputed,  an  order  was  made  in  tbe 
cause  in  April  1827,  by  which  it  was  referred 
to  the  Master  to  inquire  into  all  the  circum- 
stances under  which  the  bond  was  executed. 
Mr.  Nicol,  examined  upon  interrogatories  be- 
fore the  Master,  stated  'mat  the  bond  was  given 
to  him  by  the  two  ladies,  partly  for  servicti 
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performed*  aad  p«r%  for  money  advMiced  by 
Im  to  them.  It  was  Saswted*  oq  the  other 
side,  that  the  bond  had  been  ^ven  to  Nicol 
merely  aa  indemnity  for  having  joined  with  the 
Iftdies  in  a  bond  of  the  same  date  for  lOfiOOl, 
to  Messrs.  Coutts^  as  a  security  for  advances 
made  by  that  firm  to  the  ladies.  The  Irlaater 
did  not  credit  the  evidence  of  Mr.  Niool,  bat 
found  that  the  bond  had  been  given  to  bim 
without  any  consideration.  Both  partiea  were 
dissatisfied  with  the  Matter's  report,  and  took 
exceptions  to  it.  Niool  died  in  June  1828, 
before  the  exceptionis  were  heard,  and  his 
reiMresentative  having  applied  for  liberty  to 
withdraw  the  excention  made  by  Nicol*  aad  to 
acquiesce  in  the  Master's  finding,  tlM^t  per- 
mission was  refused  by  me ;  and  on  the  hear- 
ing of  the  exceptions,  I  directed  three  iaeuea, 
to  try  whether  the  bond  bad  been  given  for 
services  performed  or  monev  lent»  or  whether 
wiiolly,  or  in  part,  as  an  inaemnity  in  reepect 
of  the  bond  to  Messrs.  Ck>utts,  or  as  a  gift. 
That  order  was  appealed  from,  and  revmed 
by  the  House  of  Lprds,  who  referred  the  case 
back  to  me  to  be  decided  upon  the  etvidenoe 
S6  it  then  atood*.  The  exceptiona  were  again 
heard  by  me  on  the  10th  of  December,  1831, 
when  I  decided  that,  to  the  extent  of  10*000/., 
the  bond  was  to  be  considered  as  a  bond  of  in* 
demnity  In  respect  to  the  bond  of  Mtasrs. 
Coutts  of  the  same  date,  and  that  the  remain- 
ing sum  of  2000/.,  was  to  be  taken  as  a  gift  to 
Nicol  for  services  performed,  the  sum  of  2000/. 
having  been  actuaUv  given  by  Lady  Essex  Rer 
to  Nicol  in  ber  will.  This  decision  was  also 
appealed  from  to  the  House  of  Lords,  and 
was,  in  July  1832,  reversed  by  their  Lordships, 
who  ordered  that  the  report  of  the  Master 
finding  tJie  bond  to  be  merely  voluntary, 
should  be  absolutely  confirmed^.  The  peti- 
tion now  before  the  Court,  prayrs  that  the 
}>laintifi8  may  be  at  liberty  to  anstitnte  a  suit 
or  the  purpose  of  impeaching  the  validity  of 
the  bond,  upon  the  ground  Smt  if  the  bond 
were  a  voluntaij  gift,  it  ought  to  be  set  aside 
!q)on  the  doctrine  of  this  Court  which  applies 
to  parties  atanding  in  the  relation  of  principal 
ana  agent.  On  the  other  side  it  is  contended, 
that  the  petitioners  are  conclnded  by  the  judg- 
ment of  Uie  House  of  Lords.  The  proceed- 
isgs  under  the  reference  to  the  Master  have 
b^  attended  with  very  singular  circumstances. 
Nicol  never  rendered  any  account  to  the  ladies 
of  the  sums  stated  by  him,  upon  his  oath,  to 
have  been  advanced  to  them,  and  he  was  un- 
able to  state  what  was  due  to  him  at  the  date 
of  the  bond.  He  admitted  that  the  bond  was 
originally  for  10^000/., — ^viddch  was  the  same 
sum  as  thai  for  which  the  bond  was  given  to 
Messrs.  Coutts  on  the  eame  day,—but  thnt  it 
was  afterwards  increased  to  12»000^,  at  the 
desire  of  Lady  Mary  Ker.  Lady  Besez  K«r 
died  in  September  1829,  and  by  her  wUl  gave 
a  legacy  of  2000/.  to  Nicol,  expressly  in  con- 
sideration of  his  services.  The  singular  con- 
clusion to  which  the  Master  came, — namely, 

*  See  2  Dow  &  Clark's  Appeal  Cases,  420. 
^  See  1  Clark  &  Fmnelly^s  Appeal  Cases, 
49;  and  Leg.  Obs.  Analy.  Dig.  5. 


that  It  waa  a  gifl  to  NSeol  witb9«t  muf  eon* 
aideration,  wat  suf^^ed  by  no  statement  or 
evidence,  and  was  m  direct  opposition  to  the 
chumant's  oath.  On  the  argument  of  the  ex« 
ceptiona,  it  appeared  that  Nicol^  solicitor,  who 
drew  the  bond  under  his  iostnietions,  waa  stiU 
livinjp;  and  I  therefore  directed  the  iasnef^ 
considering  the  case  to  be  one  which  remiired 
inveatigation  before  a  jury.  It  may  be  observf 
ed,  that  it  would  have  been  consistent  widi 
principle  and  practice,  and  would  have  laved 
a  great  expenae  to  the  parties,  if  the  House  of 
Lords-*-beiag  in  j^ession  of  the  whole  me, 
and  having^  examined  it  so  6ur  aa  to  deeide 
that  a  satiafiictory  oondunon  might  be  come 
to  upon  the  evidicnce  before  me  and  than^— 
had  themadTea  come  to  that  conclusion.  In  » 
letter  from  Nicol  to  one  of  the  Indies  Ker,  ha 
statea  that  wh«i  he  became  aecurity  &r  ^eaa 
on  a  former  occaaion,  Messrs*  Coiitta  bad 
advised  him  to  take  a  bond  of  indemnity*  Thia 
wai  one,  among  many  circumstances,  which 
went  to  shew  the  real  character  of  the  bond. 
The  House  of  Lords,  however,  has  decided 
that  the  Master  was  correct  in  coming  to  n 
conclusion  in  favour  of  Mr.  Nicol,  which,  for 
the  reaaons  I  have  stated,  appears  to  me  to  be 
wholly  out  of  the  question.  I  am  not  aware 
of  the  principles  upon  which  the  Judgment  of 
the  House  or  Lorda  is  founded  i  but  it  must  bn 
taken,  henceforth,  that  the  bond  for  a  Aun^- 
which,  with  the  interest,  amoimts  now  to 
20,000/..— waa  intended  by  Lady  Ker  aa  a  gifi 
to  Nicol.  The  present  petition  proceeds  upon 
the  ground,,  that,  admitting  it  to  be  a.gift,  the 
petitioners  have  nerer  had  an  opportunity  of 
impeaching  it  It  is  most  true  that  they  have 
never  had  such  opportunity,  for  Nicol  cmimed 
the  bond,  not  aa  a  gift,  but  as  a  bond  for  con- 
sideration. Tliis  being  the  caae  which  the 
peUttonen  had  to  meet  before  the  Master,  it 
would  be  the  height  of  injnstioe  if  they  were  to 
be  concluded  by  the  Master*!  report,  upon  a. 
point  not  jndidnlly  before  him,  and  to  which 
his  attention  was  never  oaUed|  thou^  it  m 
happens  that  the  judgment  of  the  House  of 
Loraa  has  confirmed  ma  decWoa.  Jt  appears 
to  n»e,  however,  that  the  petition  is  not  reguc 
lar,  nor  necessmy  for  tie  purpoeea  of  the  peci-, 
tioners.  In  the  regular,  course,  the  canae< 
would  BOW  oome  on  to  be  heard  far  further: 
directions  upon  the  Master's  report,  wiien  il 
will  be  tiie  duty  of  the  Court  to  direct  such 
oimrse  of  proceedings  as  may  be  necesaary  to 
promote  the  ends  of  justice.  I  am  informed, 
that  Nicol's  tfepreseatatiTe  baa  praeented  a  pe^. 
tion,  the  object  of  whieh  ia  to  nave  the  Maaiber'a. 
report  conwmed,  and  the  amount  of  the  booMi 
.paid  him.  Let  Ihat  petition  be  aet  down  to  be 
heard*  together  irith  the  preaent  petition,  ai^d 
the  Court  will  hear  iriiat  counsel  We  to  luge 
as  to  the  future  oourse  to  be  taken. 

The  two  petitions  were  accordingly  aet  down 
for  hearing  on  the  Thursday  £atiawingi  and 
iipon  argtuaent  it  was  agreed,  that  l£e  petlU 
lion  of  the  phdntiflb  in  t£s  rat  be  aaende^-^ 
CO  briug  the  whole  question  before  the  Court— 
so  that  the  prayer  might  be,  in  the  alternative, 
for  a  perpetual  ii^tmetion  to  restrain  Nleors 
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repreaentatire  from  proceeding  at  Isvr  upon  the 
bond,  or  for  liberty  to  the  pbuntlfis  to  institute 
a  suit  to  impeach  its  validity,  as  being  executed 
by  an  employer  to  an  agent. 

Mr.  Pemberton  and  Mr.  Rol/e,  for  the  peti- 
tioners, pkintifis  in  the  original  suit,  submitted, 
that  the  bond,  taking  it  as  a  gift,  could  not  be 
sustained  upon  eouitable  principles,  consider- 
ing the  relation  oetween  the  jwrties,  and  the 
circumstances  under  which  the  gift  was  made. 
The  Ladies  Ker  lived  in  a  state  of  entire  seclu- 
aion  from  the  world,  and  phiced  implicit  con- 
fidence in  Mr.  Nicol,  as  their  agent  m  all  their 
pecuniary  transactions.  To  support  a  gsh  un- 
der such  circumstances,  it  was  necessary  that 
the  agent  should  render  an  account  to  his 
principals  of  all  transactions  between  them, 
more  especially  if  the  agent  had  lent  monev  to 
his  employers,  idiich  was  the  case  alledgea  by 
Mr.  Nicol.  It  was  necessary,  also,  that  the 
agent  should  acquaint  his  pnncipals  with  all 
the  consequences  of  such  an  obliaation  as  that 
which  these  ladies  were  supposed  to  have  en- 
tered into.  So  far  were  these  rei|uisites  from 
being  observed,  that  Mr.  Nicol  himself  swore 
that  he  kept  no  account,  and  rendered  none  to 
the  Ladies  Ker ;  that  they  had  no  adviser  ex- 
cept himself;  and  that  his  own  solicitor,  pre- 
pared the  bond.  Mr.  Nicol  had  also  sworn 
that  the  bond  was  not  a  gift,  but  a  bond  in 
consideration  of  large  advances  made  b^  him 
to  the  ladies ;  but  that  was  a  peculiarity  m  the 
case  which  they  were  now  precluded  from  dis- 
cussing, because  the  House  of  Lords  had  de* 
elded — ^in  opposition  to  the  claimant's  oath — 
that  the  bond  was  a  gift.  The  decision  of  their 
Lordships — ^that  the  Ladies  Ker,  though  in  dis- 
tressed circumstances,  had  given  Mr.  Nicol  a 
bond  for  12,000^  without  consideration,  Mr. 
Nicol  himself  swearing  expressly  to  the  con- 
trary,— ^waa  a  decision  whicn  could  no  longer 
be  questioned ;  tiie  Court  was  bound  to  con- 
sider it  a  gift;  but  it  was  a  gift,  which  upon  the 
law  of  that  Court,  as  applicable  to  transactions 
between  principal  and  agent,  could  not  be  sup- 
ported. 

Mr.  TTnn^y  and  Mr.  IFigram,  for  the  other 
petitioner,  Mr.  Nicol's  representative,  con- 
tended, that  the  Ladies  Ker  entertained  a  great 
regard  for  Mr.  Nicol,  and  that  they  had  Seitv- 
mmed  ti>e  amount  of  their  bounty  without 
reference  to  any  exact  principle  of  calculation. 
With  respect  to  the  distressed  circumstances  of 
these  lames,  it  was  true  that  their  income  was 
small;  but  they  were  engaged  in  litigating 
claims,  the  establishment  of  which  could  not 
be  doubted,  and  which   afforded  them  the 


prospect  of  a  large  property.  It  was  also  true 
that  Mr.  Nicol  had  insistea  before  the  Master 
that  it  was  a  bond  for  consideration ;  but  Mr. 
Nicol  was  as  little  acquainted  with  business  as 
these  ladies,  and  he  did  not  use  the  term  con- 
sideration in  its  legal  sense,  but  with  reference 
to  the  kind  and  grateful  feelings  which  the 
ladies  entertained  towards  him.  The  House  of 
Lords  had  viewed  the  transaction  in  the  same 
light,  considering  it  to  be  a  case  of  gift,  and 
not  for  value. 
The  Matter  of  ike  /7o//«.— I  have  some 


doubt  whether  I  should  do  justice  to  this  care, 
if  I  decided  the  question  npon  the  facts  before 
me,  and  aK  the  inclination  of  my  opinion  would 
lead  me  to  decide  it.  The  Master  has  foond 
that  this  bond  is  a  boun^  or  gift  to  Mr.  Nicol. 
The  prayer  of  the  pUdntiff's  petition  is  fonaiied 
upon  the  fact,  tnuy  all^;ed  by  them,  that  ao 
such  ouestion  was  ever  rsused  before  the  Mss- 
ter.  Mr.  Nicol  there,  and  here  also,  contend- 
ed, that  it  was  a  bond  for  consideration,  partlf 
for  services  performed,  and  partly  for  Tarions 
large  sums  advanced  bv  him.  dn  the  other 
side,  it  was  contendea,  that  it  was  a  aiere 
bond  of  indemnity.  Under  these  ciicom- 
stances,  neither  party  did.  nor  could,  addren 
either  observation  or  evidence  to  the  coo- 
sideration  of  the  Master,  on  tiie  point  vpon 
which  he  thought  fit  to  decide ;  namely,  that 
the  bond  was  intended  as  a  gift.  No  pcnon 
acquainted  with  the  principles  of  pustice,  or 
the  practice  of  any  (Jourt,  can  senoasly  coo- 
tend  that  the  extra  judicial  finding  of  the 
Master,  is  to  bind  the  rights  of  the  parties. 
I  am  of  opinion,  therefore,  that  the  best  coarse 
for  the  purposes  of  justice  is,  to  direct  that  the 
representatives  of  these  ladies  shall  be  at  liberty 
to  institute  a  suit  for  the  purpose  of  (|ne8tioB- 
ing  the  validity  of  the  bond,  considenn<r  it  to 
be  a  bond  intended  as  a  gift  or  boimty  to  Mr. 
Nicol. 

Gorrettff  v.  The  Earl  of  fFinehebea,  at  the 
Rolls,  February  14th,  1833,  before  M.R 

Note.— 'The  titie  of  this  case,  in  the  RepcMts 
of  the  Appeal  Cases  in  the  House  of  Lords,  U 
Nicol  V.  Faughan  $  and  it  is  under  that  title  it 
is  referred  to  in  our  Analytical  Digest,  p.  5. 


%ixisCi  38nid^  ^nutice  Cflurt 

8URVBT0R  OP  HIOHWATS. MANOAUC9. 

If  hen  the  Court  will  grant  a  mandamui » 
compel  the  surveyor  ^highways  to  product 
his  accounts. 


At  a  special  sessions  for  the  highways,  held 
Oct.  39, 1828,  Lewis  Lewis  was  diUy  appointed 
surveyor  of  the  highways  for  the  hamlet  of 
Penmun  in  the  county  of  Monmouth,  for  the 
jrear  ensuing,  and  he  accepted  the  office;  bat 
instead  of  performing  the  duties  thereof  per- 
sonally, he  agreed  witn  one  Daniel  Lewis,  that 
he  should  perform  the  duties  of  the  said  ofSce 
for  him  the  said  Le^vis  Lewis.  This  agreemeot 
was  without  the  consent  or  approbation  dther 
of  the  inhabitants  of  the  hamlet,  or  of  the  ja»* 
tices,  and  Daniel  Lewis  was  not  appointed 
assistant-surveyor.  Daniel  Lewis  accordingly 
acted  throughout  the  year  for  Lewis  Lenis; 
and  at  a- meeting  held  for  the  said  hamlet  on 
the  16th  Oct.  1829,  he  produced  certain  ac^ 
counts,  as  and  for  the  accounts  of  Lewis  Lewis ; 
which  accounts  were  passed  by  the  inhabitants 
«at  the  said  meeting,  but  were  never  taken  be- 
fore one  justice,  pursuant  to  the  statute,  al* 
though  on  the  29m  of  the  same  month  they 
were  produced  and  verified  on  oath  by  Daniel 
Lewis  at  a  special  sessions  for  the  highways. 
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and  then  allowed  ;^  which  allowance  was  after- 
wards removed  by  certiorari  and  quashed  in 
the  King's  Bench.  Lewis  Lewis  had  never 
rendered  or  produced  any  account  whatever. 
A  large  sum  of  money  had  been  received  by 
Daniel  Lewis,  over  and  above  what  had  been 
expended  on  the  highways,  and  no  part  of  this 
soffl  had  been  pud  over.  In  consequence  of 
it  being  discovered  that  Daniel  Lewis  had 
fraudulently  converted  to  his  own  use  the  said 
sum  of  money,  he  was  indicted  for  embezzling 
the  same,  being  charged  as  clerk  or  servant  of 
Lewis  Lewis ;  and  owing  to  divers  delays,  the 
indictment  was  not  tri^  till  the  MichaeUnas 
Sessions,  1832,  when  he  was  acquitted,  the 
Sessions  holding  the  offence  did  not  amount 
to  felony,  within  7  &  8  6.  4.  c.  29.  The  ap- 
plication  would  have  been  made  earlier,  but 
for  the  pendency  of  the  said  indictment.  Lewis 
Lenis  now  refused  to  produce  and  pass  his 
accounts,  on  the  ground  that  the  time  for  so 
doing  was  passed. 

Greaves  moved,  on  affidavit  of  these  facts, 
for  a  rule  niei  for  a  mandamus  to  compel  Lewis 
Lewis  to  produce  and  pass  his  accounts ;  which 
was  granted  by  Parke,  J.,  and  was  afterwards 
made  absolute,  no  cause  being  shewn. 

Hejt  V.  Lewie  Lewie,  Nov.  1^6, 1832. 


COSTS   OF  MANDAMUS. 

Where  persons  euccessfully  opposing  a  rule 
for  a  mandamus  are  not  entitled  to  their 
costs, 

Gteaves  moved  for  an  attachment  agunst 
the  overseers  of  the  poor  of  the  township  of 
Stanton  in  the  county  of  Stafford,  on  the  fol- 
lowing facts :  A  rule  nisi  for  a  mandamus  had 
been  granted  last  Easter  term,  calling  on  the 
justices  of  the  peace  of  Staffordshire  to  shew 
cause  why  a  mandamus  should  not  issue  to  re- 
hear an  appeal,  upon  notice  to  be  given  to 
them,  and  also  to  the  churchwardens  and  over- 
seers of  the  parish  of  Mayfield.  Upon  shew- 
ing cause  against  this  rule,  it  was  discharged 
generally,  **  with  costs."  The  justices  did  not 
appear  by  counsel  to  oppose  the  rule,  but  the 
churchwardens  and  overseers  of  Mayfield  did. 
The  rule  was  drawn  up,  "with  costs  to  be 
paid  to  the  sud  defenoants,  the  justices,  or 
their  attorney."  It  appeared  by  the  affidavit 
of  the  attorney  for  tne  churchwardens  and 
overseers  of  Mayfield,  that  the  overseers  of 
Stanton  had  been  duly  served  with  the  rule, 
and  had  refused  to  pay  the  costs  which  were 
allowed  by  the  Master  of  the  Crown  Office. 

tFMtcombe  objected,  that  the  overseers  of 
Stauton  were  not  bound  to  pay  the  costs  of 
any  but  the  justices. 

Greaves  urged,  that  the  present  rule  was 
drawn  up  according  to  the  general  practice, 
where  rules  nisi  for  mandamus  had  been  dis- 
charged under  similar  circumstances.  He 
mentioned  Reje  v.  Justices  of  Monmouthshire, 
1 B.  &  Ad.  895,  where  this  had  been  done. 
He  contended,  that  the  justices  were  merelv 
trustees  for  the  parties  actually  interestea. 
The  present  case  was  like  the  case  of  a  cer- 
twrari  to  remove  an  order^  where  the  parish 


officers  opposed  the  rule,  and  it  had  never  been 
doubted  that  such  officers  were  entitled  to 
their  costs,  where  the  rule  was  disclmrged 
generally  with  costs. 

Littlednle,  J.  held  that  the  parish  officers 
were  not  entitled  to  their  costs  under  this  rule, 
and  therefore  refused  the  attachment  $  and  he 
mentioned  a  case  which  had  occurred  yester- 
day, where  the  rule  nisi  for  a  mandamus  had 
been  discharged,  with  costs  to  be  paid  to  the 
justices,  but  without  costs  to  the  parish 
officers. 

Attachment  refused. — Rex  v.  The  Jinnices 
of  Staffordshire,  f^oy,2\,  1832,  K.B.P.C. 


COSTS  OF    THB    DAT    FOR    NOT    PROCBBOIMO^ 

TO  TRIAL. 

(^  a  plaintiff  does  not  proceed  to  trial  pur- 
suant to  notice,  he  must  submit  to  alt  ejttra 
costs  consequent  on  his  neglect. 
^  On  a  motion  that  the  Master  might  review 
his  taxation  of  costs  of  the  day  for  not  pro- 
ceeding to  trial,  in  die  present  cause,  it  ap- 
peared that  he  had  allowed  a  fee  of  twenty 
guineas  to  a  learned  counsel,  who  had  since 
become  a  Judge :  whereas  it  was  contended, 
that  he  ought  only  to  have  allowed  a  refresher, 
as  the  plaintiff  would  be  obliged  to  pay  the  full 
amount  of  that  fee  to  some  other  learned 
counsel,  on  taking  his  cause  down  to  trial. 

Cur,  adv.  vult. 

Patteson,  J. — In  this  case,  an  application 
was  made  to  review  the  Master's  taxation,  on 
the  ground  that  he  had  allowed  a  fee  of  twenty 
guineas  to  the  present  Chief  Justice,  in  taxing 
the  costs  of  the  day  for  not  proceeding  to  trial ; 
for  it  is  contendea  that  he  ought  only  to  have 
allowed  a  refresher.  By  his  not  doing  so,  it  is 
said,  the  plaintiff  is  under  the  necessity  of 
paying  two  fees  instead  of  one.  But  if  he  is 
obliged  to  do  so,  whose  fault  is  it?  The 
plaintiff's  faidt,  as  he  should  have  tried  his 
cause  at  a  proper  time.  If  he  docs  not  try  his 
cause  when  he  ought,  he  must  take  his  chance 
of  casualties. 

Rule  refused. — Hardu  ▼.  Foss,  Not.  24, 
1832.    K.B.P.C. 


SBRYICB   OF  RULE. 

Service  of  rule  at  a  place  where  letters  and 
parcels  were  directed  to  be  left,  is  not 
sufficient. 

On  moving  to  make  a  rule  absolute  for  re- 
ferring it  to  the  Master  to  compute  principal 
and  interest  on  a  bill  of  exchange,  it  appeared 
that  the  rule  had  been  served  in  the  f<ulowing 
manner.  The  defendant  was  away  from  his 
chambers ;  but  a  board  was  stuck  up  at  the 
door,  directing  letters  and  parcels  to  be  left  at 
the  hair-dresser's.  The  rule  had  been  left 
there ;  and  the  hair-dresser  said  that  he  was  in 
the  habit  of  receiving  letters  and  parcels  for 
the  defendant. 

Littledale,  J.— That  will  not  do.  The  ser- 
vice is  not  sufficient. 

Rule  discharged.— ^/oir/  v.  Smith,  Nov.  1 7, 
1832.    K.B.P.C. 
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IfOTBS  OP  THE  yfhSOL. 


House  of  Commons. 


SUITOEa    FUND. 


Wi  obserre  a  new  retom  ham  been  ordered, 
on  the  motion  of  Mr.  Hume,  of  the  amount 
of  the  Suitors*  Fund,  tiie  diyidends,  &c. ; 
and  the  payments  thereout  for  salaries, 
buildings,  &c. 

We  trust  this  return  will  eoaUe  the 
Honorable  Members  for  Middlesex  and 
Truro  to  shew  the  practicability  of  paying 
die  expense  of  buil£ng  a  Judges'  Hall  and 
Chambers,  and  that  Parliament  will  also 
concur  in  uniting  the  object  of  a  Public 
Record  Office.  We  refer  to  another  piyt  of 
the  present  number  for  a  report  of  the  pre- 
sentation, by  Mr.  Tooke,  of  the  PetitHMi  of 
the  Incorporated  Law  Society,  regarding  Hie 
Judges'  Chambers ;  and  doubtless  the  Peti- 
tion will  not  be  suffered  long  to  "lie  on 
the  table,"  but  a  Committee  will  be  ap- 
pointed to  consider  and  report  on  the 
subject. 


HIOHWAVS. 

A  BiH  to  consolidate  and  azfaend  th^- 
Laws  relating  to  Highways  in  Biigkmd,  liius 
been  read  a  first  time,  and  ordered  to  be 
read  a  second  time  on  the  1 1th  of  March. 


LUITATIC  COMMISSIOm. 

This  Bin  has  been  brought  into  the 
House  of  Commons,  and  printed.  We  un- 
derstand Hiat  there  are  several  objections  to 
the  measure,  founded  on  the  practical  in- 
conveniences which  it  is  apprehended  will 
arise  in  carrying  it  into  effect.  One  of 
these  is  the  delay  in  trying  issues  in  the 
country  before  a  Judge  of  Assize,  instead 
of  sending  them  to  local  Banisters  and 
Solicitors.  Under  the  present  system  a 
commission  may  be  executed  in  the  plaoe' 
where  the  unfortunate  party  and  the  wit^ 
nesses  reside ;  but  under  the  new  Bill  they 
must  suffer  the  inconvenience  and  expense 
of  proceeding  to  the  assize  town. 


BB0X9TBATI0V  OF  VOTES. 

Mr.  Tooke  has  given  nottoe  of  niotion  for 
a  Bill  to  alter  and  amend  the  Reform  Act 
in  the  fc^owing  particulars : — 1.  As  to 
compulsory  payment  on  the  registration  of 


votes  for  countaes ;  2.  For  better  definiog 
the  computation  of  distance,  for  constituting 
residence  within  a  borough;  3.  To  pre- 
serve the  elective  franchise  in  certain  csaea 
of  diange  of  residence  within  a  borough; 
4.  Fbr  enitbling  diectors,  declaring  thm- 
selves  neutral,  so  to  be  recoided  on  tiie 
Poll  Book. 


I.AW  OF  FATSmS. 


This  Bill  has  been  read  a  first  time,  and 
ordered  for  second  reading  on  Wednesday 
next»  and  to  be  printed. 


SUFFOLK  A88IZBS. 


The  second  reading  of  this  BiU  has  been 
deferred  till  Wednesday  next. 


PBIVATX  liUSIinCSS  AMU  FsmiDlTS. 

The  House  now  meet  every  day,  except 
Saturdayf  or  such  day  as  may  be  appointed 
for  Election  Petitions,  at  twelve  at  noon, 
for  Private  Business  kad  PetiHons,  and  con- 
tinue till  three  o'clock,  unless  the  busoness 
be  sooner  disposed  of. 

Twenty  Menders  are  sufficient  to  form  a 
House  iov  this  purpose. 

The  Speaker  will  take  the  cdiair  at  five 
o'clock,  if  there  be  forty  Members  preseot; 
and  if  a  less  number,  he  will  adjourn  tbe 
HoUse  till  twelve  the  next  day. 


ANSWERS  TO  QUERIES. 


Cfrmmoik  SAto« 

HUSBAND  AMD  WIFE.      P.  228. 

Whether  the  wife,  as  surn?or,  can  enf«rw 
k  contract  entered  into  by  her  deceased  \m- 
band,  for  the  sale  of  her  lands,  is  a  question, 
which,  however  reasonable  it  should  seem  to 
answer  in  the  affinnattre,  has  never  yet,  I 
believe,  been  so  directly  before  them,  •■  to 
receive  the  express  sanction  of  the  Oooiti' 
Vour  coitespondwit  P.,  however,  will  find, 
that  the  point  arose  collaterally  in  Humpkr€f9 
V.  Hotiis,  Jac.  Rep.  73.  This  was  a  bill  filed  bf 
ft  purchaser,  to  have  an  agreement  entered  iste 
by  him  for  the  purchase  of  an  estate,  deliver^ 
up  to  be  cancelled,  on  the  ground  of  fraud.  It 
did  not  appear  that  the  vender's  wife  wis  a 

Sarty  lo  the  contract ;  but  the  answer  of  the 
efendent  showed  he  was  seised  in  r^t  of  his 
Wife  of  a  share  of  the  estate.    Before  tnal,  tte 
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ikifritdMit  tliril  ^  ta4  on  the  qnestioB  wbeihcc; 
mider  the  drcumstaDces,  it  was  rejfular  to  re- 
Tire  agiast  his  peisoiud  representative,  without 
makm^  bis  wife  a  party  to  tne  suit,  (an  olnectiDii 
having  been  taken  on  that  ground)  Sir  Thomat 
Pkmer^  M.  R.,  after  stating,  that  by  the  general 
role  she  was  not  a  necessary  party,  not  being  a 
party  to  the  contract,  continues,  "  It  is  clear 
the  wife  could  not  be  affected  by  the  contract; 
but  it  is  argued,  that  she  might  adopt  iX,  and 
daim  to  have  it  performed ;  to  whicn  the  aa*- 
iwer  v^ahe  hm  moi  atiea^ed so  to  dog  and  U  U 
therefore  not  neceuofy  to  decide  whether  she 
could  or  not.  If  she  were  made  a  party  she 
might  disclum,  and  the  bill  must  then  be  dis- 
missed as  against  her,  with  costs.  //  is  enough 
to  «ay,  she  has  taken  no  steps  to  affirm  the  con^ 
trnct,  I  am  clearly  of  opinion  that  the  objec- 
tion is  not  good."  On  the  whole,  then,  it  is 
very  probable  that  the  wife  may  in  such  cases 
either  affirm  or  annul  the  contract  :  but  this, 
like  many  other  questions  which  the  Courts  are 
apt  to  say  "  are  not  necessary  to  decide,"  can- 
not certainly  be  regarded  as  finally  settled ;  and 
I  am  consequently  somewhat  surprised  at  the 
decisive  opinion  expressed  by  P.  Q.,  p.  291, 
ante,  Makcunibnbis. 


I«fo  0f  9r09trt$  xiUr  Conicpatirfns. 

DBYISB. — HERBDITAMKNT.      P.  32t. 

In  answer  to  the  query  of  your  correspond- 
ent, "  A  Legatee,"  I  beg  to  cite  the  following 
authorities  :  Moore  v.  Denn,  2  Bos.  &  PulL 
251 ;  Hopewett  v.  Ackland,  1  Salk.  289;  and 
Canning  ▼.  Cannings  Mosely,  242.  The  re- 
sult oi  which  decisions  was,  that  a  fee  would 
not  pass  merely  by  the  use  of  the  word  **  here^ 
ditunent."  Cbnsor. 


FBMB  COVBRT.      P.  323. 

The  query  of  your  correspondent  '*  Lector," 
was  decided  by  Lord  Kenyon  in  the  following 
words : — '*  The  will  being  made  sufmequent  to 
the  articles,  though  (tefore  the  marriage,  I  am 
of  opinion  that  it  was' not  annulled  by  the  ar- 
ticles, but  that  it  will  operate  as  an  effectual 
disposition  under  those  articles." 

C.W. 


CHOSE  m  ACTION. — ASSIGNMENT.      P.  308. 

Purdew  v.  Jackson,  1  Russ.  I ;  and  Honner 
V.  Morton,  3  Russ.  66  ;  Donne  v.  Hart,  at  the 
Rolls,  Michaelmas  Term,  1831,  determined 
that  a  wife's  reversionary  contingent  interest 
in  Iraeehold,  would  pass,  so  as  to  defeat  her 
right  by  survivorship.  His  Honor  distinctly 
stated,  that  the  same  rule  prevailed  whether 
the  interest  was  legal  or  equitable.        C.  S. 


DKVISB PREEHOLD.      P.  147>  162,  211,  306. 

In  addition  to  the  authorities  mentioned  be- 
fore, it  was  determined,  in  Roe  v.  Patteson,  16 
East,  221,  that  "  a  devise  of  all  the  remainder 
in  the  stocks  before  bequeathed,  with  my  f^ree^ 


hold  property,  to  ^.,"  Msses  a  fee.  In  Patted 
V.  Randall,  1  J.  &  W.  189,  in  which  the  fee 
was  held  to  pass,  the  Master  of  the  Rolls  said, 
'*the  term  property  must  comprdiend  aQ  his 
real  and  personal  estate;*'  and  in  T\omas  v. 
Phelps,  4  Russ.  388,  he  idso  sud,  ''a  gift  of 
all  property,  will  not  only  oass  reai  estate,  but 
will  pass  all  the  interest  oi  the  testator  in  that 
estate ;  and  NichoUs  v.  Buicker,  18  Ves.  193^ 
was  decided  by  Sir  fF,  Grant,  on  Che  ground 
that  a  man  cannot  be  said  to  give  all  his  pro- 
perty, unless  all  his  interest  in  it  passes ;  and 
that,  in  many  cases,  the  Judges  have  explained 
the  meaning  of  the  word  ''estate,*'  by  saying 
that  it  imports  the  absolute  property, 

C.  S. 


•«i». 


QUERIES. 


i.B&i  0f  ikaperti^  «rtr  CmtdcsxiKiiig. 

BEIR. — TAIIr-MALB. 

A.,  being  seised  of  lands  fai  tuUmale,  died 
intestate,  without  having  any  lineal  or  col* 
lateral  heir,  or  descendant; — to  whom  will  the 
estate  revert  ?  WiU  the  heir  male  of  the  ori- 
ginal donor,  If  he  can  he  discovered,  be  con- 
sidered as  the  heir  at  law  ?  C.  D. 


SPECIFIC  PERFORMANCE. — SECOND  CONTRACT. 

^.  contracts,  with  fi,  for  the  purchase  of 
certain  ^eehold 'estates..  ^.,  notwithstanding 
the  agreement,.  8e4s  tO:C.,'who  buys  without 
notioe  of  the  fom^er  co|itmot,4md  for  valuable 
consideration.  Jf.  institutes  a  bill  in  equity  to 
compel  a  specific  performance  of  his  agree- 
ment with  B.,  when  the  subsequent  sue  is 
made  the  auBwer  to  the  biU.  What  redress 
can  A.  obtain?  H.  C.  T. 


i.8&i  at  ftanttlorH  mil  Cnumt 

RENT. — TAXES. 

A.  is  tenant  to  B.,  and  is  a  quarter's  rent  in 
arrear ;  B.  distrains  upon  ^.'s  goods  for  such 
rent.  Previous,  however,  to  Sie  sale  of  the 
distress,  a  claSm  is  made  by  the  commissioners 
of  King's  taxes,  for  a  quarter's  taxes.  The 
goods  not  being  sufficieqt  to  satisfy  both 
claims,  perhaps  some  of  "four  correspondents 
will  state  (citing  authorities}  which  of  them  is 
to  have  priority.  P. 


NOTICE   TO  .aUIT. 

A,  agrees  to  execute'to  B. » leaae,  to  hold 
to  B.  from*the  date  of  the  ^ugveement  for  one 
year,  under  the'yearly.twity^yable  qnarteiiy; 
and  so  on  'from  ^e^  'So  year,  until  B.  shall 
give  three. m«Aths  notice  hi  writing,  to  deter- 
mine the  agrecfment.  Must  the  notice  expire 
at  the  peivMi'Of  the  year  when  the  tenancy 
commenced  ?  See  2  Camp.  78.  ^  has  there 
not  been  a  later  case  deciaed  ? 

A  Student. 
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MISCELLANEA. 


▲  ORAND  LBQAL  DIVERTISSEMBNT^  FOUNDED 

"the  casual  EJEC- 


ON  FACTS,  CALLED 

TOB;  OR,  THE  0U8TEB  OUSTED. 


» 


Principal  Characters  by 

MBIT. 

.  If  r.  Gentill. 
.  Mr.  Didelot. 
.    If  r.  Lftborie. 


mtUam  Dacii,  LcMor  of  the  Plaintiff  - 
Jo4»  Doe,  nominal  Plaintiff  ... 
Rtekard  Roe,  the  casual  Ejector 

WOMBN. 

L^dia  Stromd,  the  real  Elector  .    Madame  H  illigibarg. 
VittArmiM       ....    Mefdmt.  Laborie  and  Rote. 
Jnuk*      .....    Madame  T.  Hilligaburg. 

CJUidren,  Jmdgt§,  Auonu$;  fre. 

The  first  scene  represents  a  plot  of  ground 
with  the  appurtenances,  situate,  lying,  and 
being  at  Hatfield,  in  the  county  of  Hertford ; 
the  lessor  of  the.  pkdntiflf  is  discovered  ou  a 
three  legged  stool,  peding  potatoes ;  he  is  in- 
terrupted by  the  entry  of  Lydia  Stroud,  vi  tt 
crmit,  who,  regardless  of  her  sex,  thrust  hira 
out  from  the  premises,  and  shut  the  garden- 
ffate  against  him ;  he  wanders  for  some  time 
in  the  deepest  affliction,  until  he  sees  his  old 
friend  iFohn  Doe  filing  declarations  in  a  hay- 
^  stack,  who  listens  with  attention  to  his  sad 
stonr,  protests  agunst  such  unheard-of  cruelty, 
decuires  that  he  nimself  is  injured  by  the  tres- 
pass on  his  friend's  premises,  and  in  the  most 
condescending  manner  offers  to  take  upon 
himself  the  trouble  of  aven^^  his  cause,  and 
insists  on  becoming  the  pnncipal  in  the  busi- 
ness.  In  the  warmth  of  his  zeal,  he  perceives  a 
stranger  lurking  at  the  foot  of  a  hill,  whom  he 
instantly  accuses  of  having  committed  the  tres- 
pass; in  vun  he  asserts  that  he  is  perfectly 
Ignorant  of  the  transaction,  that  his  name  is 
Koe,  and  that,  like  him,  he  has  for  some  time 
followed  the  innocent  occupation  of  a  pledge 
to  prosecute ;  they  are  at  the  point  of  falling 
to  loggerheads,  when  Justice  interferes,  richlv 
habited  in  a  parchment  petticoat  covered  with 
precedents,  in  the  middle  of  which  is  exhibited 
a  medallion,  wiUi  these  words  written  in  red 
ink : — "  In  fictione  juris  consiiiii  EguiiM," — 
At  the  sight  of  which  the  disputants  imme* 
diately  shake  hands.  Richard  Roe  consents  to 
be  caUed  a  casual  ejector,  and  confesses  him- 
self guilty  of  all  the  trespasses  laid  to  his 
charge.    They  dance  a  pas  de  deux.  Justice 
^eating  time  with  her  foot.    No  sooner  does 
Justice  retire,  than  Richard  repents  of  the 
character  he  has  assumed,  and  dreads  the  con- 
sequential  evil  which   may  befall  him;    he 
beckons  to  some  attumeys,  and  before  them, 
in  the  most  solemn  maimer,  disclaims  being  a 
party  in  the  business,  and  in  treats  them  to  find 
out  the  real  trespasser,  and  to  acquaint  her,  in 
a  polite  letter,  of  his  determination.    The  at- 
torneys having  taken  down  his  protest  in  short- 
hand,  he  takes  to  his  heels  across  the  stage. 
.  The  last  scene  represents  the  aforesaid  plot« 
of  ground  with  the  appurtenances,   situate, 
lying,  and  being  in  Hatfield  aforesaid.    Lydia 
is  discovered  at  Uie  window  of  the  cottage,  in 
tears,  reading  the  notice  she  has  received  to 
defend.    Her  agitation  increases  at  the  sight 
of  twelve  judges  slowly  descending  in  a  cloud. 


to  soft  music ;  on  shaking  their  irigs  die  ^%- 
appears,  and  the  sheriff,  with  his  officerB  ud 
oosse  eomiiaius,  make  their  appesnnce;  the 
latter  enters  the  mansion,  and  retumi,  leadjog 
out  the  real  ejector  (here  follows  the  minaet 
de  la  cour,  by  the  sheriff  and  defendant,  vi^ 
a  ^avot),    after  which    she   curtseys  to  the 

i'u^es  and  retires ;  and  the  sheriff  deUren  the 
:ey  of  the  house  to  the  rightful  owner,  whilst 
children,  with  mesne  profits,  inarch  before 
them. 

The  piece  concludes  with  a  grand  dance  by 
all  the  characters,  except  the  judges. 


THE  EDITOR'S  LETTER  BOX. 


In  reply  to  *'  An  Inquirer,"  we  rejoice  to 
say  that  Lectures  on  the  different  braochci  of 
the  Law  are  intended  to  be  commenced  in  the 
Incorpnraied  Law  Sociejy.  We  understand  thii 
the  names  of  seveml  Cfentlemen  of  the  Bar, 
eligible  as  Lecturers,  have  been  received,  but 
that  no  election  has  taken  place.  We  recom- 
mend our  correspondent  to  apply  to  the  Secre- 
tary of  the  Society  for  further  information. 
We  expect  soon  to  be  enabled  to  funush  our 
readers  with  the  plan  and  terms  of  the  intended 
Lectures. 

We  have  received  the  able  communicatioa 
of  G.  B.  on  General  Registry.  We  haveaheadf 
an  article  on  the  subject  in  type,  which  will  ap- 
pear in  our  next;  but  we  shall  find  room  for 
G.  B.  in  a  subsequent  number. 

We  wish  to  know  the  details  of  E.W.'8  plan, 
and  his  mode  of  carrying  it  into  execation,  in 
order  to  bring  the  subject  fully  before  oar 
readers.    A  mere  hint  is  useless. 

The  attention  of  our  correspondents  b  i&- 
vited  to  the  Query  on  **  Personal  Property- 
Descent,"  p.  36. 

We  had  no  wish  to  restrain  the  dlscossionof 
the  question  proposed  by  "  Justitia;**  but  be 
must  take  the  trouble  to  analyze  the  ffrot  and 
c0$Uf  before  we  can  properly  allow  hun  to  oc- 
cupy our  columns. 

^  We  beg  to  suggest  to  "  Aspiro,"  the  recos- 
sideration  of  hu  proposed  motR/ied  repeal  of 
the  Certificate  Duty, — ^for  his  plan  would  be  a 
most  objectionable  income  tax.  The  present 
impost  is  a  less  evil  than  the  inquisitorial  exa- 
mination which  would  inevitd>ly  follow  the  al- 
teration suggested. 

A  Correspondent  vrill  observe  that  the  d^ 
cision  in  ArchdaU^s  Case  is  stated  in  p.  ^> 
namely, "  that  as  he  had  not  nor  cmtld  take  the 
oaths,  a  new  writ  was  ordered." 

"  The  Owls,  the  Bats,  and  the  Sun,"  do 
not  exactly  suit  us.  We  are  obliged  to  our 
corresponoent  for  his  continued  adrice.  He 
will  recollect,  however,  that  our  pages  are 
designed  for  novices  as  well  as  the  initiated,  and 
the  space  devoted  to  the  articles  in  question  U 
not  considerable. 

"  A  Subscriber"  is  referred  to  33  Geo.  3,  c. 
28,  §  14,  and  35  Geo.  3,  c.  14,  §  6,  as  to  the 
attestation  of  wills,  bequeathing  money  in  the 
funds. 


IRtt  itegal  <!^ti$erbrr. 
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Peitinet,  et  nescire  malum  est,  agitamus." 


HORAT« 


A  FEW  WORDS  MORE  ON  THE  GE- 
NERAL  REGISTRY  QUESTION. 


As  the  important  subject  of  a  General  Re- 
gistry is  once  more  coming  before  Parlia- 
ment, it  seems  proper  that  we  should  again 
enforce  the  opinion  which  we  have  before 
endeavoured    to    establish    respecting  it; 
"which  we  shall  do  without  further  preface. 
The  first  great  practical  question  respecting 
the  measure,  is,  what  benefit  it  will  confer 
on  the  present  owners  of  property  through- 
out this  country  ?  Because  it  is  evident  that 
as  their  interest  is  immediate,  undoubted, 
and  exclusive,  they  have  the  best  right  to  be 
attended  to  and  protect  in  the  matter. 
The  only  answer  to  this  must  be,  that  it  can 
confer  no  benefit  whatever  on  these  persons* 
as  the  proposed  bill  is  not  to  apply  to  them 
or  their  deeds,  the  new  registry  being  con- 
fined to  all  future  instruments  of  title,  and 
not  intended  to  a£fect  any  such  instruments 
now  in  existence. 

The  next  question  is,  if  a  registry  can  in 
no  way  benefit  the  present  owners  of  pro- 
perty, can  it  in  any  way  injure  them? 
Now  it  is  alleged  by  the  opponents  of  a  re- 
gistry, that  all  future  deeds,  which  will  come 
within  the  intended  registry,  must,  more  or 
less,  refer  to  the  prior  title,  and  must  disclose, 
more  or  less,  as  well  the  prior  title  as  the 
incumbrances  and  charges  on  the  property  ; 
and  if  we  grant  that  this  need  not  be  tiie 
case  in  all  transactions,  we  must  admit, 
that  either  by  design,  by  carelessness,  or  by 
ignorance,  it  may  occur  in  some,  and  that 
to  that  extent  the  present  Cfwufftn  of  pro- 
MO.  cmxix. 


perty  may  be  injured  and  inconvenienced. 
It  seems  certain,  therefore,  that  persons  at ' 
present  possessed  of  property  may  be  injured 
by  the  new  measure,  and  cannot  be  bene- 
fited ;  that  the  advantages  of  the  measure 
are  to  be  enjoyed  entirely  by  the  future 
holders  of  property  ;  that  ^e  present  hold- 
ers of  property  are,  for  the  benefit  of  future 
holders,  to  give  up  a  portion  of  their  pre- 
sent security ;  and  that,  without  any  equi- 
valent whatever,  they  are  to  run  the  risk  of 
invalidating  their  own  titles,  whether  ac- 
quired by  descent  or  purchase. 

This  being  the  plain  state  of  the  case, 
it  is  clear  tiiat  it  must  be  proved  that 
the  disadvantages  of  the  new  measure  are 
trifling,  the  reasons  for  it  unquestionable, 
and  that  the  evils  of  the  existing  system  will 
admit  of  no  other  remedy  than  a  General 
Registry,  before  the  legislature  can  ask  the 
present  holders  of  property  to  assent  to  the 
measure.  Let  us  then  consider  these 
points. 

It  can  hardly  be  denied  that,  even  to  fu- 
ture holders  of  property,  the  scheme  of  a 
registry  is  open  to  great  objections.  In  the 
first  place,  at  a  time  when  other  measures 
are  being  intro4uced  for  stripping  convey- 
ances of  many  usual  forms  and  ceremonies, 
this  bill  will  render  a  new  ceremony  neces- 
sary, without  which  all  assurances  will  be 
utterly  invalid,  and  of  no  efiPect  whatever. 
At  a  time  when  it  is  endeavoured  to  lessen 
the  expense  of  deeds  and  other  documents, 
a  General  Registry  will  impose  a  heavy 
burden  on  all  alienations  and  charges  of  real 
property.  And  it  is  to  be  remembered, 
that  80  much  did  this  last  objection  weigh 
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with  the  Special  Committee  appointed  hy 
the  House  of  Commons  to  report  on  the 
subject,  that  although,  in  favor  of  some 
plan  of  this  nature,  they  came  to  the  con- 
clusion, that  for  transfers  of  small  estates, 
which  they  necessarily  admit  are  more  nu- 
merous  than  any  others,  the  benefits  of  a 
General  Registry  will  not  compensate  for 
the  disadvantages  attending  it  ^. 

We  have  so  repeatedly  pointed  out  the 
practical  evils  of  the  disclosure  which  a  Ge- 
neral Registry  will  introduce,  that  we  shall 
not  further  dwell  on  them,  except  to  remark, 
that  the  clauses  in  the  Registry  Bill  for 
remedying  them   must  be  ine£fectual.     It 
provides  (§  77),  that  before  an  inspection 
of  any  instrument  is  allowed,  the  person  ap- 
plying for  the  same  shall  sign  a  declaration 
that  such  inspection  is  required  in  respect 
of  lands  in  which  he  has,  or  claims  ««me  be- 
neficial estate ;  or  in  which  he  has  contracted 
to  purchase  some  beneficial  estate  or   in- 
terest ;  or  that  he  is  a  barrister,  solicitor, 
&c.,  employed  by  some  other  person,  to  be 
named  and   described,   or  the    authorised 
clerk  of  a  barrister,  solicitor,  &c.,  and  that 
such  inspection  is  required  on  behalf  of  a 
person  having  a  beneficial  interest ;  and  if 
any  person  shall,  in  any  such  declaration, 
wilfully  state  any  thing  which  shall  be  im- 
true,  such  person  shaU  forfeit  the  sum  of 
/.,  with  costs,  to  be  recovered  by  the  Re- 
gistrar-General.      Now  it  appears  to  us, 
that  the  check  here  imposed  on  the  inspec- 
tion of  the  registry,  wiiR  not  have  any  real 
operation   in  practice.     It  may,   together 
with  the  fee  payable,  restrain  mere  idle  cu- 
riosity ;  but  in  its  very  terms  it  cannot  pre- 
vent the  search  of  any  person  having  any 
interest,  or  claiming  uiy  interest  in  the  land; 
and  it  is  to  such  person  that  the  mischiefs 
of  the   disclosure  will  apply.     Almost  all 
persons  may  be  brought  within  expressions 
Bo  loose ;  and  we  conceive  that  the  proviso 
will  have  no  effect  in  preventing  the  un- 
necessary and  improper  exposiure  of  the  lia- 
bilities and  private  concerns  of  individuals. 
It  may  possibly  influence,  to  a  certain  ex- 
tent, honorable  men,  who  would  make  no 
improper  use  of  the  information  thus  ob- 
tained ;  but  it  will  have  no  effect  in  check- 
ing the  inquiries  of  those  who  may  use  the 
knowledge  they  gain  to  the  injury  and  ruin 
of  others. 

These,  then,  appear  to  us  some  of  the 
disadvantages  of  the  plan  for  a  General 
Registry,  now  about  to  be  introduced  into 
the  House  of  Commons  by  Mr.  W.  Broug- 

*  See  the  Report„2  Monthly  Record,  421. 


ham;  and  with  these  difficulties  to  encoonter, 
we  have  to  ask,  what  are  the  overbalancing 
advantages  which  it  ofifers  ?  Its  warmest 
advocates  generally  reduce  these  to  two. 
First,  the  doing,  away  with  t^e  present  sys- 
tem of  taking  assignments  of  outstanding 
terms  aa  a  protection  against  incumbrances ; 
and  secondly,  the  prevention  of  risk  from 
concealed  deeds.  The  other  alleged  defects 
of  the  present  system  may  be  resolved  into 
these,  or  admit  of  remedies  much  le» 
sweeping  and  doubtful  than  a  General  Re- 
gistry »>. 

With  respect  to  the  first  advantage  of  a 
Registry,  we  admit  that  the  plan  of  as- 
signments of  terms  to  attend  the  inheritance, 
is  not  without  its  difficulties.  But  we  must 
recollect  that  these  in  a  great  degree  arose 
from  the  decisions  of  the  Court  of  King's 
Bench,  as  to  presuming  their  surrender; 
but  as  the  old  and  safe  rules  on  the  subject 
are  now  restored^,  the  objection  to  this 
mode  of  protecting  a  purchaser  pr  n^ortga- 
gee  are  more  fanciful  than  real.  Indeed  we 
have  little  doubt  that,  if  the  learned  €om- 
misssioners  had  turned  their  attention  to  the 
improvement  of  the  existing  system  of  as- 
signing terms,  and  if  they  had  recommend- 
ed the  alteration  of  the  present  law  of  equit- 
able notice,  they  would  have  rendered  a 
much  greater  service  to  the  profession  than 
by  introducing  a  measure,  which,  if  carried 
into  effect,  will  unsettle  the  whole  of  our 
laws  relating  to  property. 

But  it  is  the  second  advantage  of  a  Ge- 
neral Registry,  which  la  chiefly  insisted  on 
by  those  who  favour  the  scheme,  rir.  the 
prevention  of  all  risk  from  secret  or  hst 
deeds.  And  we  will  at  once  grant  that  it 
would  have  this  effect ;  but  then  we  are  to 
enquire  how  often  the  evil  of  suppressed  or 
lost  deeds  is  found  to  exist ;  and  to  arrive  at 
a  conclusion  on  this  point,  we  will  look 
into  the  last  body  of  evidence  giyen  on  this 
subject— that  given  before  the  Select  Com- 
mittee of  the  House  of  Commons. 

Mr.  Preston,  on  being  a^l^ed  whether  ti- 
tles are  not  frequently  unmarketable  by 
the  loss  of  deeds,  replies,  "  not  frequently ; 
the  instances  are  so  few,  not  one  in  a 
thousand,  that  they  are  hardly  worth  no- 
tice;"  Report,  217,  272. 

^  See  Mr.  R.  G.  Hall's  pamphlet,  p.  3,  lateh 
reviewed  by  us  {aiUe,  p.  294),  of  some  paru  of 
which  we  Imv^  availed  ourselves  in  tfne  jMreseot 

article. 

c  See  Doe  d.  Blachnell  v.  Pimmmm,  2  B.  & 
Ad.  573 ;  Daif  v.  miiiams,  2  C.  &  J.  460. 
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Mr.  Benje*  a  npikitx>T  from  K^nt,  states 
the  result  of  the  experience  of  thirty- 
ire  gentfewen  of  tl^  couuty,  the  aggregate 
of  whose  practice  is  661  years,  that  they 
were  aware  of  eight  instances  only  of  titles 
rendered  unmarketable  by  the  I089  of  deeds ; 
p.  326—7. 

Mr.  Nicholetts,  a  salxcitor  from  Somenet, 
states,  that  he  has  spoken  at  least  to  sixty 
professional  gentlemen  on  the  object  of  the 
suppression  of  deeds  by  fraud  or  neglect  3 
all  of  whom  were  able  to  state  oply  about 
three  instances.  In  twenty-five  years  prac-: 
tice,  that  gentleman  himself  doea  not  t^- 
Qollect  one  deed  lost. 

Mr.  Wright,  of  Sunderland,  ha^  con- 
versed with  ^licitors  of  forty  or  fifty  years 
practipe,  who  declare  that  lixjsj  have  never 
heard  ojf  such  a  thing  as  fraudulent  sup- 
pression of  deeds;  p.  168. 

Mr.  Cp^Qte  says,  t^t  the  actual  cases 
i^'hich  h^re  occulted*  of  injury  (from  sup- 
pnession  of  deeds)  ase  very  few  in  propor- 
tion to  the  prodigious  number  of  daily  trans- 
actions; p.  188. 

Mr.  BicJcerstetb,  an  advocate  for  the 
hiU,  says,  that  to  his  knowledge  the  rela- 
tive munber  of  cases  (of  suppressed  deeds) 
i^  not  very  great ;  but  that  individual  cases 

often  occur ;  p.  199. 

• 

.  Mr.  Pyne,  a  provincial  barrister  and  con- 
wyancer  of  twenty-three  years  practice, 
says, "  suppressed  deeds  do  not  occur  in  one 
case  in  a  thousand ;"  p.  233. 

Mr.  B.  Thq^ias,  of  Chesterfield,  after  a 
practice  of  forty-seven  years,  says,  from 
his  own  experience  and  that  of  able  practi- 
tioners, tliat  he  has  never  known  one  in- 
stance of  a  suppression  of  deeds,  whereof 
one  sixpenny  worth  of  loss  has  been  sus- 
ta]j(ied  by  any  oi;e. 

Mr.  Oile^MiUer,  a  solicitor  of  Kent, 
says,  that  suppression  of  deeds  is  very  un- 
usual; p.  249. 

Mr.  Barnes,  of  Exeter,  in  twenty-nine 
years  practice,  has  known  but  two  instances 
of  suppressed  deeds  in  his  own  practice,  al- 
though it  may  have  occurred  in  that  of 
others. 

Mr.  Brockett,  of  Newcastle-upon-Tyne, 
of  nineteen  years  practice,  does^  not  rec<^- 
lect  a  single  instance  of  eviction  by  reason 
of  a  concealed  deed ;  and  states  the  same 
result  of  the  experience  of  an  eminent  bar- 
rister of  Newcastle,  of  fifty  yeai;;s  practice, 
who  has  passed  as  many  titles  through  his 
hands  as  moBt  conveyancers ;  p.  284. 


Mr.  W.  C.  Walter,  barrister  and  convey- 
ancer, of  Newcastle,  states,  that  after  exten- 
sive enquiries  amongst  those  who  must  have 
heard  of  such  cases,  if  they  had  occurred, 
the  experience  of  some  of  whom  extend^ 
over  half  a  century,  he  has  been  able  to  get 
information  of  very  few  instances  of  loss, 
either  by  fraud  or  mistake  ;  p.  301 . 

Mr.  J.  H.  SJbaw,  of  Iieeds,  says,  "that 
there  are  very  few  instances  of  creeds  being 
lo%t;"p.317. 

Mr.  Alexander  Baring,  an  advocate  for 
registry,  cannot  state  any  case  of  positive 
loss }  but  can  state  a  case  or  two  of  incon- 
venience; p.  334. 

Mr.  Spence,  an  advocate  of  registry,  was 
able  to  mention  only  two  instances  of  sup- 
pressed deeds ;  p.  312, 

On  the  other  side,  Mr.  Senior,  Mr.  Ad- 
lington,  and  Mr.  "Fisher,  consider  that  the 
I088  of  deeds  is  a  matter  of  constant  occur- 
rence. 

It  will  be  seen,  therefore,  that  according 
to  the  chief  body  of  evidence,  the  great  res^ 
sons  ^  for  the  introduction  of  a  General  Regis- ' 
try, — the  -danger  and  inconvenience  arising 
from  the  loss  or  suppression  of  deeds, — exist 
in  so  trifling  a  degree,  that  if  the  measure 
were  passed  on  this  account,  we  should 
clearly  be  legislating  for  the  exception,  and 
not  for  tlie  general  rule.  We  humbly  con- 
ceive, then,  that  if  these  are  the  great  rea- 
sons for  the  introduction  of  a  General  Re- 
gistry, they  are  completely  overbalanced  by 
die  many  evils  and  inconveniences  which 
must  be  inseparable  from  its  establishment* 

We  venture,  therefore,  to  hope,  that  the 
legii^ture  will  pause  before  it  passes  a  bill, 
which  is  so  entirely  alien  to  the  feelings  of 
so  large  a  proportion  of  the  profession  and  the 
puUie  as  this ;  that  it  will  not  listen  to 
mere  fanciful  evils,  unsupported  by  hcta, 
and  generally  brought  forward  by  persona 
of  no  practical  information ;  and  that  it  will 
pause  before  it  introduces  a  measure  which 
must  unsettle  aU  previous  rules  respecting 
titles;  the  effect  of  which  even  its  most  san- 
guine advocates  cannot  foretel,  and  which,  in 
^e  opinion  of  many  entitled  to  give  an 
opinion,  will  Ce  infinitely  worse  in  its  con- 
sequences than  the  inconveniences  to  whick 
the  present  system  is  exposed. 


d  The  Solicitor-General  (Sir  J.  Campbell)^ 
in  hb  evidence  before  the  Committee,  states, 
that  ''the  prime  and  chief  object  of  the  Ac* 
frister  is^  to  ^ard  agunst  the  suppression  of. 
deeds ;"  p.  lo. 
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Lord  Wynfor^i  Coinmon  Law  Camrts  Bill.—  New  Bills  in  Parliament. 


LORD  WYNFORD'S  COMMON  LAW 
COURTS  BILL. 


A  FULL  Analysis  of  Lord  Wynford's  Bill, 
"  for  Preventing  the  Expense  and  Delay  of 
Suits  in  the  Common  Law  Courts,"  was 
given  in  our  first  volume,  p.  113.  The 
new  Bin  which  is  now  in  progress  in  the 
House  of  Lords  is  nearly  to  the  same  effect, 
and  we  subjoin  an  outline  of  its  provisions. 

1.  A  particular  of  the  demand  is  to  be 
delivered  with  the  writ. 

2.  The  partiee  may  be  examined  on  in- 
terrogatories for  the  discovery  of  the  facta 
or  documents  in  dispute. 

3.  Either  party  may  be  held  to  bail; 
the  plaintiff  to  secure  the  defendant's  costs; 
the  defendant  to  secure  the  debt  and  100/. 
costs.  • 

4.  In  case  the  matter  be  reduced  by  the 
examination  to  a  question  of  law,  the  Court 
may  decide  without  a  trial. 

5.  The  Judges  may  allow  time  for  the 
payment  of  the  debt,  not  exceeding  three 
months. 

Several  clauses  in  the  former  Bill,  which 
provided  for  the  production  of  documentary 
evidence,  under  the  penalty,  if  refused,  of 
subjecting  the  party  to  the  costs  of  the 
proof  whatever  might  be  the  result  of  the 
suit,  appear  to  be  omitted  in  the  present 
Bill. 

With  every  respect  for  the  learned  Lord, 
we  cannot  concur  in  thinking  that  this  plan 
will  prevent  or  diminish  either  delay  or  ex- 
pense in  actions  at  law.  The  interrogatories, 
in  many  cases,  will  be  settied  by  counsel. 
Objections  may  be  taken  to  •the  interroga- 
tories, and  these  objections  must  be  argued 
by  counsel.  But  supposing  there  is  no  ob- 
jection to  the  form  or  nature  of  the  ques- 
tions, the  examination  must  be  attended 
(for  justice  cannot  otherwise  be  done  satis- 
&ctorily)  by  counsel  or  attorneys.  The  ex- 
pense of  all  this,  added  to  tiie  necessary 
charges  of  the  examiner  and  office  copies  of 
the  depositions,  will<}utweigh  any  advantage 
gained  by  altering  the  present  course  of  pro- 
ceeding. 
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ANALYSIS  OP  "  A  BILL  TO  EXPLAIN  ANn 
AMEND  THE  LAWS  RESPECTING  LETTERS 
PATENT   FOR  INVENTIONS." 

Tub  Bill  recites,  that  it  is  expedient  the  Laws 
xespecting  Letters  Patent  should  be  explamed 


and  amended;  and  it  proposes  to  enact  as  fot 
lows: 

That,  notwithstanding  any  law  or  custom  to 
the  contrary.  His  Majesty  is  hereby  empowered 
to  grant  letters  patent  for  the  terms  of  setftn 
yeai's  qx  fourteen  years,  as  is  hereafter  expressed 
and  enacted,  for  the  sole  working  or  maxbg  of 
any  manner  of  new  manufacture  within  the 
realm  of  England,  to  the  inventor  or  inventon 
of  such  manu£acture8y  which  others  at  the 
time  of  making  such  letters  patent  shall  not 
publicly  use  in  England,  so  at  they  be  Dot 
mischievous  to  the  state,  provided  the  said 
person  shall  particularly  describe  and  ascertain 
the  nature  of  the  said  invention,  and  in  what 
manner  the  same  is  to  be  performed,  by  ao 
instrument  in  writing  under  nis  hand  and  seal, 
and  cause  the  same  to  be  inroUed  in  the  Hi^h 
Court  of  Chancery  within  a  limited  time  next 
after  the  date  of  the  said  letters  patent. 

And  reciting,  that  doubts  have  arisen  res- 
pecting the  persons  to  whom  letters  patent 
ought  to  be  granted,  and  letters  patent  have 
been  confinea  to  the  discoverer  of  a  new  thing, 
or  the  first  publisher  thereof,  or  to  the  intro- 
ducer of  an  mvention  from  realms  abroad ;  Be 
it  further  enacted,  that  in  addition  to  the  above 
classes  of  persons,  letters  patent  may  be  grant- 
ed to  any  person  in  Great  Britain  and  Ireland 
who  may  have  received  from  any  person  being 
abroad,  or  from  any  person  being  readent 
within  the  kingdom,  information  of  any  new 
manufacture  whatever,  so  that  he  may  have 
the  said  letters  patent  in  his  own  name. 

That  any  person  in  Great  Britun  and  Ireland 
may  communicate  or  sell  any  invention  that 
he  may  possess,  unto  any  person  wbaterer, 
who  may  and  shall  be  at  liberty  to  obtain  letters 
patent  in  his  own  name,  provided  the  said  let- 
ters patent  shall  contain  a  recital  that  the  said 
invention  hath  been  communicated  or  sold  to 
the  person  in  whose  name  the  said  letters  patent 
are  granted. 

And  reciting,  that  doubts  have  arisen  res- 
pecting the  new  manufactures  or  subjects  far 
which  patents  ought  lavefully  to  be  granted: 
And  that  doubts  have  also  arisen  as  to  the 
extent  of  the  use  of  a  manufacture,  which  may 
prevent  its  being  the  lawful  subject  of  letters 
patent :  And  that  it  is  impossible  to  enumerate 
every  kind  of  manufiacture  wMch  ought  to  be 
protected  by  letters  patent ;  Be  it  further  en- 
acted, that  all  new  suostances  or  things  made ; 
that  all  new  machines ;  that  all  new  combina- 
tions or  arrangements  of  machinery  or  things, 
either  already  known  or  newly  discovered;  that 
all  principles  newly  discovered,  and  all  new 
appucations,  which,  when  reduced  into  prac- 
tice, produce  some  article  fit  for  sale;  that 
all  chemical  discoveries,  methods  or  proce^ 
which  result  in  or  produce  an  article  of  com- 
merce, shall  be  the  subjects  for  which  letten 
patent  shall  be  granted,  whether  they  be  dis- 
covered within  the  United  Kingdom  of  Great 
Britain  and  Ireland  or  be  obtained  by  commu- 
nication or  sale  as  aforesaid. 

That  the  letters  patent  shall  not  become 
void,  although  the  manufacture  roav  have  been 
used  in  any  particular  part  of  the  United  King- 
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dom  of  Qiettt  Britain  and  Ireland  for  which  the 
letters  patent  ma^  have  been  granted,  either 
privately  or  in  an  imperfect  manner,  or  has  not 
been  practically  used  in  a  public  manner  within 
the  last  ten  years,  prior  to  the  date  of  the  said 
letters  patent. 

And  reciting,  that  there  is  often  mat  diffi- 
culty in  giving  a  full  description  of  an  inven- 
tion, hy  which  it  can  be  readily  performed  or 
made  either  by  a  written  account  or  drawings 
thereof;  Be  it  further  enacted,  that  it  shall  be 
lawful  for  the  patentee,  in  addition  to  his  writ- 
ten description,  to  deposit  a  model  or  pattern 
of  his  invention  in  some  public  building,  to  be 
named  by  the  Attorney-General  in  his  Report 
or  Bill,  and  that  the  said  model  or  pattern  may 
be  produced  or  given  in  evidence  by  any  person 
whatever  in  any  Court  of  Law  or  Equity. 
^  And  reciting,  that  it  often  happens  that  omis- 
sions are  accidentally  or  unintentionally  made 
in  the  specification  of  an  invention :  And  that 
It  often .  happens  that  the  patentee  discovers 
some  improvement  upon  the  subject  for  which 
the  letters  patent  have  been  granted,  and  he  is 
deterred  by  the  great  expense  thereof  from 
Uking  out  new  letters  patent  for  the  said  im- 
provement, which  is  often  lost  to  the  public ; 
Be  it  enacted,  that  it  shall  be  Uwful  for  the 
said  patentee  to  make  and  inrol  a  specification 
or  specifications  supplying  those  omissions  or 
including  those  improvements. 

Tkai  iuch  iecand  or  third  ipecijieation  shall 
6ear  a  tiamp  duty  of  pounds :  Provided 

always,  that  such  secondary  specification  be 
made  before  any  suit  at  law  or  equity  be  de- 
pending, either  to  cancel  or  uphold  the  said 
letters  patent. 

That  if  the  patent  and  specification  be  bad 
in  law  as  to  part  thereof,  they  shall  not  be  bad 
in  law  as  to  tne  remainder  thereof  respectively, 
and  that  the  said  inventor  shall  be  bound  and 
18  hereby  required,  upon  the  decision  of  any 
Court  of  Law  or  Equity  that  the  same  is  bad 
m  law  in  part,  to  inrol  another  specification 
thereof,  which  shall  be  written  on  a  piece  of 
parchment  hearing"  a  stamp  of  pounds. 

And  reciting,  that  many  letters  patent  have 
been  declaredto  be  void,  and  great  expense 
and  loss  of  labour  have  arisen  from  the  strict 
rules  by  which  the  name  or  title  of  the  inven- 
tion in  the  letters  patent,  and  the  description 
of  the  invention  in  the  instrument  cidlcd  the 
Specification,  have  been  construed;  Be  it  en- 
acted, that  the  Court  or  Judge  before  whom 
any  proceedings  at  law  or  eqmty  may  be  taken 
upon  tm  letters  patent,  shall  have  power  and 
are  hereby  authorized  to  amend  the  title  or 
specification  in  all  matters  of  form  or  descrip- 
tion which  could  not  have  misled  any  persons 
acquainted  with  the  subject  thereof. 

And  reciting,  that  the  present  mode  of  ob- 
taining letters  patent  is  most  irksome  and 
imurioiis  to  inventors:  And  that  the  Sign 
Manual  of  His  Majesty  may  be  without  detri- 
ment to  the  public  service  dispensed  with,  as 
to  the  Warrant  and  Bill  of  Letters  Pfttent  in 
Bngland;  Be  it  further  enacted,  that  letters 
patent  for  inventions  may  be  granted  for  Eng- 
land, under  the  Great  Seal,  in  the  manner  M- 


lowing  (that  is  to  say) ;  that  the  said  inventor 
or  inventors  may  be  permitted  to  present  a 
petition  addressed  to  His  Most  Gracious  Ma- 
jesty, setting  forth  and  declaring  that  he  is  the 
first  or  true  inventor  of  some  new  invention, 
naming  it,  and  also  declaring  whether  it  be  his 
intention  or  not  to  take  out  letters  patent 
either  in  Scotland  or  Ireland;  hut  that  he 
shall  not  be  required  or  called  upon  to  make 
an  oath  in  support  of  the  said  petition. 

That  the  said  inventor  shall  make  a  short 
description  of  his  invention,  to  be  called  a 
"  Preparatory  Specification,"  which  shall  con* 
tain  an  outline  or  sketch  of  his  said  invention ; 
and  that  he  shall  deliver  the  said  preparatory 
specification,  sealed  up  with  the  said  petition, 
at  the  office  of  the  Secretary  of  State  for  the 
Home  Department,  and  thereupon  paying  the 
fees  hereinafter  required. 

That  the  said  petition  and  the  said  prepara- 
tory specification,  so  sealed  up  as  aforesaid, 
shall  be  referred  by  the  said  Secretary  of  State 
to  His  Majesty's  Attorney  or  Solicitor-General, 
who  shall  report  thereupon  and  make  out  a 
Bill,  as  heretofore,  for  the  purpose  of  the  sdd 
Bill  being  carried  to  the  omce  of  Patents,  for 
the  purpose  of  letters  patent  being  made  out 
and  receiving  the  Great  Seal  ot '  England : 
Prorided  always,  that  it  shall  not  be  necessary 
to  take  the  Bill  to  the  offices  of  the  Signet, 
Privv  Seal,  or  Hanaper. 

That  the  Lord  High  Chancellor,  orthe  Keeper 
of  the  Great  Seal,  may  and  is  hereby  required  to 
affix  the  Great  Seal  to  letters  patent  for  inven- 
tions, upon  the  authority  of  tne  said  Bill  and 
Report  of  His  Miyesty's  Attorney  or  Solicitor- 
General  ;  and  that  the  letters  patent  shall  bear 
date  from  the  day  of  presenting  the  petition  at 
the  office  of  the  Secretary  of  State  for  the 
Home  Department,  or  the  day  of  the  date  of 
the  Report  of  the  Attorney  or  Solicitor-Gene- 
ral, if  he  may  so  report. 

And  reciting,  that  great  abuses  have  sprung 
up  from  the  manner  in  which  persons  enter 
caveats  in  the  Court  of  Chancery  and  at  the 
offices  of  the  Attorney  or  Solicitor-General, 
and  many  inventors  have  been  injured  by  the 
secret  of  their  inventions  transpiring  before  the 
letters  patent  were  sealed ;  Be  it  enacted,  that 
caveats  shall  not  be  entered  at  those  offices, 
except  at  the  office  of  the  Attorney-General, 
during  theffleen  da^s  from  the  day  of  the  title 
to  a  patent  appeanng  in  the  Gazette;  and 
each  person  or  party  entering  a  caveat  shall, 
at  the  time  of  entering  the  same,  lodge  in  the 
office  of  the  Attorney-General  an  outline  or 
description  of  his  own  invention,  which  he 
imagines  or  thinks  is  about  to  be  made  the 
subject  of  letters  patent  to  begranted  to  an« 
other  person,  to  be  called  "The  Preparatory^ 
Specification.'' 

And  reciting,  that  it  is  necessarv  for  the 
detection  of  frauds  and  the  prevention  of  im- 
proper letters  patent,  and  also  for  the  deter- 
mination of  the  priority  to  be  given  to  letters 
patent,  that  His  Majesty's  Attorney  or  Solicit 
tor-General  should  have  the  assistance  of  men 
practically  versed  in  arts  and  sciences ;  Be  it 
further  enacted,  that  if  any  aweat  b«  entered 
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or  objection  raised  to  the  grant  of  any  letters 
patent  within  Jifleen  days  from  the  publication 
in  the  Gazette  as  aforesaid,  then  the  Attorney 
or  Solicitor-General  shall  require  the  parties 
objecting  to  lay  a  statement,  in  writing,  of  their 
objections  before  him  the  Attorney  or^olicitor- 
General,  who  may  thereupon  call  to  his  assist- 
ance any  two  men  practically  skilled  in  the 
arts  and  sciences,  to  assist  him  in  coming  to  a 
determination  whether  such  letters  patent  ought 
to  be  granted,  or  to  whom  they  should  be 
granted. 

'  \TQhe  continued,'] 


PRACTICAL   POINTS   OF  GENERAL 

INTEREST. 

No.  XLIL 


BTAGB   COACirSS. 

A  CONTRACT  to  convey  passengers  by  a  stage 
coach  attaches  upon  payment  of  the  fare ;  Ker 
v.  Mountain,  1  Esp.  27 ;  and  the  engagement 
mtut  be  performed  in  the  tenns  on  which  it 
was  agreed  for.  Hius  if  two  persons  take 
inside  places  in  a  coach,  saying  they  wish  to 
travel  together,  they  must  not  be  separated. 
Per  Abbott,  C.  J.,  1  C.  &  P.  610.  And  it 
seems  pretty  clear  that  a  stage  coach  propri- 
etor cannot,  upon  the  tender  of  the  fare,  refiise 
to  accept  an  individual  as  passenger,  provided 
he  has  room  in  his  vehicle.  Bretherton  v. 
JFood,  3  B.  &  B.  S.  C.  6  B.  Moo.  141,  and 
9  Pri.  408.  The  following  case  decides  an- 
other point  on  this  subject,  that  a  stage  coach 
)[>roprietor  must  provide  roadwOHhy  vehicles. 

It  was  an  action  of  assumpsit  against  a  coach 
proprietor  and  common  carrier,  for  failing  in 
his  undertaking  to  convey  the  plaintiff  safely 
from  Chertscy  to  London «  The  axletree  of 
the  defendant's  coach  broke  on  the  journey, 
whereby  the  plaintiff  was  thrown  off,  ms  limbs 
fhictured>  and  considerable  loss  and  expense 
incurred  in  his  cure.  Ic  appeared  that  the 
udetree  was  an  iron  bar,  which,  excepting  the 
arms  projecting  into  the  wheels,  was  enclosed 
in  a  fri^me  of  wood,  consisting  of  four  pli;ces 
hound  together  by  clamps  of  i^on.  The 
clamps  were  fastened  with  screws.  Before 
the  joumev,  the  defendant's  servauts  had  ex- 
amined this  part  of  the  vehicle,  in  the  usual 
way,  when  no  defect  was  obvious  to  the  sight ; 
but  upon  investigation  after  the  accident,  a 
defect  was  discovered  in  that  portion  of  the 
iron  bar  which,  being  imbedded  in  the  wood- 
Work>  could  only  be  examined  by  unscrewing 
the  iron  cl&mps,  and  taking  oil  the  wooden 
frame.  A  mad  contractor  proved  that  it  is 
not  usual,  previous  to  lourneys,  to  examine 
the  iron  of  the  axletree,  by  opehing  its  wooden 


Irame ;  &nd  that  such  a  practice  would  be  pro« 
ductive  rather  of  ihsecurity  than  of  safety. 
The  maker  of  the  defendant's  coach  strore 
that  the  whole  vehicle  had  been  made  of  tKe 
best  materials;  that  the  coach  was  not  new: 
but  that  the  iron  of  the  axletrees  was  rendem 
more  tou^h  by  use,  and  was  less  liabk  to  ac- 
cident after  wear,  than  at  first  starting. 
Whereupon  it  was  contended,  that  there  bad 
been  no  want  of  due  care  on  the  defendant's 
part ;  and  that  the  plaintiff's  calamity  was  the 
result  of  inevitable  accident,  for  whidi  the 
defendant  was  not  responsible.  Jlndal,  C.  J. 
directed  the  jury  to  consider  whether  there 
had  beexL  on  the  part  of  the  defendant,  that 
degree  of  vigilance  which  was  required  by  his 
engagement  to  carry  the  plainti^  safely.  The 
jury  having  found  for  the  plaintiff,  with  500L 
damages — 

Andrew^,  Serj.  moved  to  set  aside  the  yer- 
diet,  on  the  ground  that  the  defendant  had 
conducted  his  business  with  all  the  caution 
that  could  be  reasonably  required ;  that  the 
jury  had  been  misdirected ;  and  that  the  tct« 
diet  was  agunst  evidence.  A  carrier  of  goods 
undertakes  to  deliver  at  all  hazards  i^  but  a 
carrier  of  passengers  is.  not  responsible  for 
accidents  wnich  happeti  m  spite  of  eterypre. 
caution .  In  XJhristie  v.  Grigg,  2  Camp.  79,  ^ 
was  held,  that  the  proprietor  of  a  stage  coach 
was  not  answerable  for  ^y  damage  that 
mijg^ht  lumpen  to  a  pa^enger  from  the  coach 
being  overturned  by  a  mere  accident. 

Park,  J. — I  am  of  opinion  that  no  rule  oujhl 
to  be  granted.  This  Was  entirely  a  question 
of  fact ;  and  the  damages  are  not  etcessiTe. 
It  is  clear  that  there  was  a  defect  in  the  axle- 
tree,  and  it  was  for  the  jury  to  say  whether  the 
accident  was  occasioned  Dy  what  In  law  is 
called  negligence,  in  the  defendant,  or  nol 
The  Chief  Justice  expresses  no  dissatisfaction 
at  the  verdict,  and  it  ought  not  to  be  disturbed. 

Gatelee,  J.— I  am  of  the  sathe  opinion.  The 
burthen  lay  oh  the  defendant,  to  shew  their 
had  been  no  defect  in  the  construction  of  the 
coach.  Whether  there  had  been  or  not,  w^ 
a  question  of  fact,  on  which  the  jury  have  de- 
termined, in  Christie  v.  Grig^,  the  accidcit 
was  occasioned  by  i  ketitiel  whicn  cfoss^  the 
road,  and  not  by  any  defect  In  the  i^cle. 

The  other  Judges  cohcurtea. 


THE  LAST  RECOVfcRY. 


To  the  Editor  of  the  Legal  Observer. 

Sir, 
You  may  jreiheinbcT  that  in  a  fehnfet  htm- 
beir  (Vol.  II.  p.  329)  I  gave  you  a  s^imaa 
of  "  a  new  series  of  law  reports,  to  be  se- 
lected  from  the  popular,  poetry  of  the  an- 
cients aiid  modems."  The  penrene  blmd- 
ness  of  the  age  has,  however>  given  me  w* 
encouirhgctaeiit  to  jifnrti*  tti^  Jilaii,  and  I 
haVe  tiietefore  abandondl  it  for  another, 
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▼hidi  I  bKf  little  doubt  will  he  more 
atb»ctiTe.  If  I  ckatiot  turn  poems  and 
plays  into  law,  I  flatter  myself  I  shall  be 
able  to  turn  law  into  plays  and  poetry.  You 
hare  very  lately  given  us  one  sample  of  the 
effective  manner  in  which  this  may  be  done 
{bitkt  p.  S56),  and  I  beg  to  send  you  an- 
other. It  is  a  ricetdi  of  a  new  melo-dnima, 
which  I  have  "founded/'  not  "on  fact," 
bat  on  a  common  recovery ;  and  in  allusion 
to  their  intended  and  immediate  abolition,  I 
call  it  "  Double  Voucher,  or  the  Last  of 
the  RecoveHes/'  The  dramatis  persons, 
that  is,  the  aei^res  f»bul^,  are  as  follow : 

Actares  FahuUB. 

(See  2Bla.  Com.  858,  362,  and  App.  xvii.) 

Tenant  o/theFreehold  (afterwBidsRecoveree), 

Mr.  D.  Bdwards. 
Demandant  (afterwards  Recoveror),  Mr.  F. 

Golding. 
Ejector  (a  leader  of  banditti),  Mr.  Hugh 

Hunt. 
Teneau  in  Tml  (afterwards   Vouchee),  Mr. 

iohn  Barker. 
Commofi  Vouchee,  Mr.  J.  Morland. 
Precipe,  or  Disseisin  en  le  Post,  Mr.  Skin. 
King,  Ifis  present  Most  Gracious  Majesty. 
Sheriff  (aee  the  printed  list). 
Recompense  in  Value  (a  phantom), 

Retaiuers  of  the  Sheriff,  Messrs.  Doe,  Roe, 
Den,  ten,  &c.  &c. ;  with  a  corps  de  ballet 
composed  of  the  whole  of  the  Court  of 
Common  Pleas  and  Serjeants  at  Law. 

(Being  the  last  appearance  of  all  the  actors 
in  these  parts.) 

Act  I.  Scene  1. — The  Demandant  (^. 
Goldiqg)  is  represented  as  having  been 
lately  in  poBseSsion  of  a  fair  estate.  Hav- 
ing derived  his  honours  from  a  long  ances- 
try, and  waxitt j  in  years,  he  has  grown 
cax^less  in  his  state,  and  unmindful  of  the 
numerous  bands  of  disseisors  and  ejectors 
with  whiclb  this  happy  land  is  infested,  and 
he  has  allowed  himself  to  be  turned  out  of 
possession  by  a  notorious  leader  of  these 
lawless  men,  the  terror  of  the  surrounding 
country,  the  celebrated  Ejector  (Hugh  Hunt). 
tJnaccustomed  to  meet  calamities  so  exten- 
sive, he  is  at  first  overwhelmed  with  his 
misfortunes ;  but  after  a  time  he  summons 
resolution,  and  resolves  to  apply  to  the 
Ejector,  and  endeavour,  if  possible,  by  fair 
means  to  obtain  possession  of  his  rights. — 
Sec^e  2,  He  repairs  to  his  former  happy 
mansion^  and  on  examining  it,  he  is  sur- 

Erised  to  find  that  ^e  Ejector  is  no  where  to 
e  seen ;  but  a  brass- plate  on  the  door  in- 


I  forms  him  that  "  the  Tenant  in  Possession  " 
(D.  Edwards)  now  occupies  it.  He  knocks, 
and  entreats  the  restoration  of  his  paternal 
domains ;  he  insists  that  the  Tenant  has  no 
right  there,  but  that  he  came  into  possession 
after  the  dreaded  Ejector  had  turned  the  De- 
mandant out  of  it.  The  mysterious  Tenant, 
however,  denies  this  entirely,  and  drives 
him  with  ignominy  from  the  door.  For- 
tunately, however,  for  the  Demandant,  he 
applies  to  the  King,  who  is  at  hand ;  who, 
entering  into  his  case,  sends  Praecipe  (Skin) 
to  the  Sheriff  of  the  County,  and  after  greet- 
ing him,  commands  him  without  delay  to 
restore  the  possession  of  the  estate  to  the 
Demandant ;  and  the  first  act  concludes  by 
a  splendid  procesdon  and  chorus  of  the 
retainers  of  tiiis  distinguished  person,  ably 
personified  by  Messrs.  Doe  and  Roe,  Den 
and  Fen,  &c. 

Act  II.  Scene  1.^-The  scene  now  again 
shifts  tx>  the  premises  in  question.  The 
house  is  invested  by  the  armed  retainers  of 
the  Sheriff,  led  on  by  the  gallant  Praecipe. 
The  affrighted  Tenant  sees  at  once  that  re* 
sistance  is  hopeless  against  so  powerful  a 
force.  Tlie  justly  enraged  Demandant  i« 
now  inclined  to  insist  on  even  more  than  hia 
former  possessions ;  he  boldly  demands  two 
messuages,  two  gardens,  three  hundred  acres 
of  land,  one  hundred  acres  of  meadow,  and 
fifttf  acres  of  wood,  with  the  appurtenances^ 
In  vain  does  the  Tenant  call  upon  the  Ejec- 
tor for  assistance ;  that  notorious  freebooter 
has  long  since  departed  to  his  strong  hold. 
He  nelt  invokes  the  Tenant  in  Tail  (Mr.  J. 
Barker),  and  vouches  him  to  warrant  the 
lands,  and  he  most  unexpectedly  assents  to 
undertake  the  defence*  The  Tenant  in 
Possession  is  then  deluded  by  a  pliantom, 
called  Recompense  in  Value,  and  retires. 
The  Tenant  in  Tail,  however,  shews  more 
boldness  than  wisdom.  He  enters  into  the 
warranty,  and  attempts  to  insist  on  his  re- 
taining possession.  He  soon  however  sees 
that  this  is  hopeless,  and  he,  in  his  turn* 
calls  to  his  assistance  the  Common  Vouchee 
(Mr.  J.  Morland),  a  soldier  of  fortune,  wlo 
is  ready  to  take  up  any  side  at  a  moment's 
notice.  The  phantom,  Recompence  in 
Value,  again  flits  across  the  stage,  and  at- 
tempts  to  console  the  Tenant  in  Tail  with 
her  unsubstantial  promises.  The  interest 
of  the  piece  is  now  at  its  extreme  point, 
llie  fight  is  for  a  short  time  vigorously 
conte£^d;  the  King's  silver  is  scattered 
about ;  the  Cursitors  make  a  fearful  charge ; 
and,  for  a  time,  the  victory  is  doubtful. 
At  last,  however,  the  good  cause  pre- 
vails.    The  gallant  Praecipe  performs  pro- 
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digies  of  valour,  and,  assisted  by  John  Doe, 
beats  down  all  opposition.  The  Common 
Vouchee  sounds  a  parley,  and  finally  makes 
default,  and  disappears  for  ever.  The 
lands  are  then  restored  to  the  Demand- 
ant. The  several  parties  form  a  striking 
tableau,  which  is  exemplified  on  a  roll; 
virtue  is  rewarded;  justice  is  triumphant; 
and  the  piece  concludes  by  the  total  anni- 
hilation of  the  estate  tail  and  the  remainders 
thereupon  depending !  f  *  t 


REVIEW. 

.  The  Law  of  Fire  and  Life  Insurance.  By 
George  Beaumont,  Esq.  Barrister  at  Law. 
J.  and  W.  T.  Clarke. 

The  first  part  of  this  book  treats,  1,  Of  the 
Property  Insured ;  2,  Of  the  Form  of  the 
Policy  ;  j3,  Of  the  Diutition  of  the  Insurance ; 
4,  Of  the  Interest  of  the  Insured ;  5,  Of  the 
Premium  and  Return  of  Premium ;  6,  Of  the 
Risk,  including  Fire  and  Life  Insurance; 
7.  Of  Misrepresentation,  Concealment,  and 
Warranties ;  8,  Of  Adjustment  of  Losses  on 
Fire  Insurance ;  And  9,  On  Assignment  of 
Policies  and  Notice  of  the  Assignment. 

The  second  part  relates,  1,  to  the  effect 
,of  the  Insurance  on  other  Contracts.  In 
.this  is  included  the  liability  of  the  policy  to 
seizure  under  an  execution.  The  effect  of 
the  forfeiture  of  the  lease  of  the  property  in- 
sured, and  the  bankruptcy  of  the  tenant, 
are  also  noticed  in  this  part  of  the  work. 
The  rights  of  devisees,  legatees,  trustees,  an- 
nuitants, and  creditors,  are  next  considered. 
2,  The  Nature  of  Insurance  Companies  as 
Partnerships,  their  Rights  and  Liabilities  at 
Lew  and  in  Equity,  and  the  Authority  of 
Agents,  are  then  treated  of. 
.  The  third  part  is  devoted  to  Proceedings 
on  Policies  of  Insurance,  and  the  evidence 
in  support  of  the  claim. 

The  work  is  well  arranged,  and  evinces 
great  care  in  the  statement  of  the  authori- 
ties ;  and  it  has  the  merit  of  being  very 
concise.  The  author  is,  we  understand,  the 
son  of  Mr.  Barber  Beaumont,  and  may  be 
supposed,  therefore,  to  possess  advantages 
of  extensive  practical  information,  not  usu- 
fdly  enjoyed  by  a  law  writer.  He  observes, 
that  one  half  of  the  insurance  offices  started 
in  this  country  have  broken  up  in  con- 
sequence of  the  losses  by  clerks  and  agents, 
and  law  and  other  incidental  expenses,  being 
omitted  in  their  calculations;  and  thus  a 
result,  mathematically  true,  proved  delusive 
in  practice. 


A  principal  object  of  Mr.  Beant^wtt  Sf* 

pears  to  have  been,  to  notice  the  oppoatiofe 
existing  between  the  maxims  of  law  and 
the  usage  of  commerce,  and  to  distinguish 
the  cases  in  which  the  practice  of  commerce 
controls  the  law.  According  to  Mr.  Bab- 
bage,  life  insurance  is  an  exception  to  the 
leading  notion,  that  an  insurance  is  a  con- 
tract  of  indemnity,  as  distingoished  from  a 
wager,  Mr.  Babbage  thinks  (says  our  au- 
thor) that  marine  insurance  is  distingauihed 
by  the  circumstance  of  the  daim  of  the  in- 
sured depending  on  the  right  to  o&mijoa, 
and  of  such  claim  upon  a  capture  being  de^* 
feated  by  a  re-capture ^  and  that  life  insur- 
ance is  distinctly  void  of  any  corresponding 
limitations  of  the  claim.  Mr.  Beaumont 
observes,  that — 

"  In  the  case  of  Godsol  v.  Boldero^the  Court 
expressly  went  upon  an  analogy  between  tbe 
claim  on  capture  and  re-capture,  and  that  of 
the  case  before  them,  namely,  a  claim  on  the 
ceasing  of  a  life  being  defeated  by  the  subse- 
quent liquidation  of  the  debt,  in  respect  of 
which  the  persons  insured  were  interested  ia 
that  life.  And  their  decision  against  the  daim 
in  Gedsol  v.  Boldero  was  soon  afterwards  made 
the  ground  of  a  aimilur  decision  of  two  cases 
in  marine  insurance,  unon  a  question  of  right 
to  abandon  as  for  a  total  loss.  That  insunuioe 
is  an  indemnity,  and  not  a  wager,  Mr.  Justice 
BuUer  is  a  distinct  authority  {Mason  t.  Saim- 
hury,  2  Marsh.  Ins.  7%,  3d  edit).  'The  con. 
tract  really  is  an  indemnity,  though  from  the 
literal  construction  it  is  a  wuserJ  Many  en- 
lightened judges  have  doubted  the  propriety  of 
givinflr  legal  effect  to  wagers :  it  is  remarkable, 
that  the  earliest  case  which  lec^zes  a  waj^er, 
marks  less  the  justice  of  the  %ench  than  the 
flattery  of  the  times.  It  was  on  a  wager, 
(made  six  months  before  the  Restoration,)  that 
Charles  Stuart,  then  an  exile,  would  in  twdre 
months  be  King  of  England:  the  decision  wad 
made  within  the  first  year  of  the  Restoration ; 
( I  Lev.  33.)  Whether  life  insurance  shall  be 
hereafter  considered  as  a  contract  of  indemni- 
ty, or  a  wager,  will  be  to  be  determined  on  the 
expediency  of  giving  further  effect  to  wagers, 
and  of  removing  the  barrier  between  them  and 
insurance.  But  as  the  law  stands,  insurance  a 
a  contract  of  indemnity." 

The  work  contains  some  remarks  on  the 
mode  of  valuing  life  policies,  with  a  view  to 
a  return  of  premiums,  and  also  on  the  ad- 
justment* of  partial  losses. 

We  conclude  with  the  following  extnct, 
which  displays  the  learning  and  history  of 
the  subject : 

"  Some  writers  have  shown  «ther  a  zeal  to 
affix  the  stamp  of  antiquity  to  the  contract  of 
insurance,  or  to  give  to  such  ancient  nations 
as  were  celebrated  for  their  commercial  emi- 
nence, the  further  credit  of  this  very  useful  in- 
vention  of  insurance.    That  the  RhocBans,  wfto 
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were  ntpreme  in  commerce  ten  centuries  be- 
fore the  Christian  Em,  were  the  inventors  of 
this  contract,  is  the  opinion  of  some  writers ; 
DO  traces  of  the  fact  appear  in  any  fragments 
of  their  laws  incorporated  in  the  Roman  codes ; 
but,  being  without  the  complete  body  of  the 
Rhodian  law,  the  present  age  cannot  ^ve  a 
negative  to  the  opinion.    Some  passages  are 
Quoted  from  Livy,  which  Emmgon  thinks 
800W  the  existence  of  this  species  of  contract 
among  the  Romans ;  but  as  Millar  ("  on  in- 
BursDces'*)  has  observed,  there  is  no  mention 
of  any  premium  being  pud  for  the  indemnity 
mentioned    in  these  passages,  which  resolve 
themselves  into  ft  statement  that  a  risk  of 
transport  of  merchandize  for  the  use  of  the 
Roman  government,  was,  hj  that  government, 
taken  upon  themselves,  as  a  hberal  government, 
in  the  cases  mentioned,  were  bound  to  do.  (Li- 
yj,  lib.  23,  c.  49.  lb.  25,  c.  3.)    Suetonius,  in 
the  Life  of  Tiberius  Claudius  (c.  18,)  mentions 
that  the  Emperor  offered  '  ceria  lucra,'  to  the 
com  merchants,  and  took  the  risk  upon  him- 
self of  transport  of  the  cargoes.    These  boun- 
ties and  indemnity  as  inducements  to  secure  a 
supply  of  a  necessary  commodity  in  time  of 
scardty,  are  very  natural.    A  passage  from 
Cicero's  Letters  (lib.  2.  17.)  is  more  applicable 
to  a  case  of  a  bill  of  exchange  than  to  insur- 
ance, the  occasion  spoken  of  being  the  pay- 
ment of  a  sum  of  money  by  some  expenient 
which  should  avoid  the  risk  of  transport  of  the 
cash.    A  passage  in  Ulpian,  (Dig.  1. 1,  tit.  45,) 
may  have  a  like  solution.    Grotius  and  Byn- 
l^enshoek  are  opposed  to  the  notion  of  insur- 
ance being  known  by  the  Romans. 

"  C^minflr  to  the  modem  states  of  Euro]>e : 
the  Jews  of  France  are  supposed  to  be  the  in- 
ventors of  the  contract  at  a  time  when  they 
were  driven  out  of  that  country ;  bilt  the  pur- 
pose to  be  answered  on  the  occasion  would  be 
met  by  bills  of  exchange,  which  they  have  the 
reputation  of  having  introduced  into  practice 
at  that  time.    Their  purpose  was  to  secure  to 
them  when  out  of  that  kingdom,  where  their 
effects  were  left,  the  value  of  those  effects.  The 
event  here  alluded  to  took  place  in  1182, 
A.  D.    That  the  Lombards  were  the  earliest  of 
European  states  in  the  use  of  insurance,  is  a 
fact,  of  which  there  exists  a  very  hi^h  degree 
of  probability.    The  policy  of  marine  insur- 
ance, even  of  the  present  day,  is  an  antique 
form  of  contract  used  by  the  Lombards,  to 
which  fact  there  is  reference  in  the  instrument 
itself;  and  so  early  as  .1620,  policies  made  at 
Antwerp  are  expressed  to  be  made  'according 
to  the  custom  of  the  Lombards,  in  Lombard- 
street,  London.'   (Malyne  Lex  Mercat.  105.) 
The  Lombards  came  over  to  this  country  in  the 
13th  century.    Neither  the  laws  of  Whisby  (in 
Gothland),  of  Barcelona,  nor  the  Hanseatic 
code  (which  were  made  respectively  in  the 
14th,  15th,  and  close  of  the  16th  centuries), 
nor  those  of  Oleron,   promulgated  by   our 
Richard  1  st,  in  the  12th  century,  nor  the  famed 
ConsoUtto  del  Mare  of  the  14th  century,  nor 
the  Amalfitan  Code,  which  preceded  the  same, 
have  any  trace  of  the  contract  of  insurance. 
All  the  authorities  upon  these  points  are  col- 
lected in  the  2d  vol.  of  Magens  on  Insursance. 


*'  For  the  improvement  of  the  system  of  in- 
surance law,  Europe  is  under  earlj  oblufationa 
to  the  famous  ordonnance  of  Louis  XIV.  (a.  d. 
1669.)  and  much  is  also  due  to  the  author  of 
"Le  Guidon,"  (re-j^ublished  byCleriiUr,  Rouen» 
1670),  and  of  Pothier,  Em^rigon,  Roccus,  Ga- 
saregis,Co.cennius,Bynken8hoek  and  Sautema. 
In  this  country  the  system  was  in  a  veij  unim- 
proved state  until  the  talent  of  Chiei  Justice 
Mansfield  was  exercised  upon  it.    In  the  Re- 

Eorts  before  he  presided  in  the  Court  of  King^s 
iench,  there  are  not  sixty  cases,  as  Justice 
Pnrk  observes,  the  oldest  case  being  in  6  Rep. 
476. 

"  Yet  in  the  reign  of  Elizabeth  a  special 
Court  of  Commission  of  Insurance  was  esta- 
blished, composed  of  commercial  men.  This 
court  appears  to  have  neglected  its  duties,  and 
its  jurisaiction  was  also  contracted  by  deci- 
sions of  the  Court  of  Westminster.  In  a  case, 
2  Siderf.  121 ,  it  was  decided,  that  a  decision  of 
the  Court  of  Insurance  was  no  bar  to  an  action 
in  the  same  matter  in  the  Common  Law  Courts; 
and  in  1  Shower,  3%,  it  had  been  decided,  that 
the  jurisdiction  of  the  same  Court  of  Insurance 
did  not  extend  to  actions  by  the  insurers,  but 
only  to  those  by  the  insured.  The  great  delays 
of  this  Court  of  Commission  were  complained 
of;  but  by  the  statute  under  which  they  had 
jurisdiction,  they  were  compelled  to  act  vrith* 
out  fee  or  reward. 

"  The  above  detuls  relate  more  especially  to 
marine  insurance.  It  was  lulled  that  the  Com- 
mission just  mentioned  had  no  jurisdiction  in 
matters  of  life  insurance.  {Bender  v.  Otfle, 
Style,  166.)  When  Justice  Park  published  his 
treatise,  he  remarked, '  But  when  insurance  in 
general  is  spoken  of  by  professional  men,  it  b 
generallv  understood  to  signify  marine  insur- 
ance.' Mr.  Babbage,  in  his  recent  work  on 
Life  Insurance,  informs  us,  that  at  the  first  in- 
troduction of  Life  Insurance  Associations  the 
common  rate  was  5  per  cent.,  and  for  middle- 
aged  persons  above  that  rate :  that  in  1762,  the 
l^uitable  proceeded  on  tables  calculated  from 
bills  of  mortality  of  London,  and  after  nine- 
teen years  on  the  Northampton  tables,  adding 
15  per  cent. ;  and  after  five  years  they  used 
the  latter  table  without  the  15  per  cent  The 
further  mention  of  those  authors,  from  Halley 
to  Babbage,  who  have  brought  science  to  the 
aid  of  commerce  in  this  particular,  cannot  find 
room  here.'' 


INCORPORATED  LAW  SOCIETY. 


IHTENDED  LAW  LBCTITBS8,  &C. 

Wb  understand  that  it  is  intended  imme- 
diately to  institute  Lectures  on  the  different 
branches  of  the  Law ;  namely,  on  the  Prin- 
ciples and  Practice  of  Conveyancing,  on  the 
Principles  and  Practice  of  Equity,  and  on  the 
Common  Law.  The  Members  of  the  Society 
who  choose  to  attend,  it  is  expected,  will  have 
the  right  of  admission ;  and  their  Articled 
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Ulerks  may  attend^  on  payment  of  A  6niall  fee. 
llie  Members  of  the  Profession  who  do  not 
belong  to  the  Corporate  Body,  and  their  Ar- 
ticled Clerkd,  will  probably  be  required  to 
pay  the  fees  usually  fixed  at  other  Infititu- 
tScnid  for  each  Course  of  Lectures. 

We  are  informed  that  the  names  of  eight 
Gentlemen  of  the  Bar  have  been  recom- 
mended to  the  Conunittee  of  Management ; 
and  that  after  all  the  names  intended  to  be 
proposed  hare  been  received,  the  Committee 
will  proceed  to  the  election  and  complete 
iheir  arttingement*.  We  shall  be  happy  to 
communicate  to  omr  readers  the  earliest  in- 
telligence we  inay  obtain  of  the  progress  of 
the  arrangements,  and  to  diffuse  the  know- 
ledge of  this  Institution  in  furtherance  of  its 
ineritoriotis  and  important  objects,  as  stated 
in  the  words  of  its  Charter, — namely,  "  the 
requisition  df  legal  knowledge,  and  better 
and  more  cohveniently  disclmrging  profes- 
sional duties." 

We  learn  also,  that  the  Committee  are 
proceeding  to  complete  the  Legal  depart- 
inent  of  the  Library^  Towards  this  end 
th6y  have  giren  directions  for  the  immediate 
purchase  of  all  the  Reports,  not  already  in 
me  Library,  from  the  Year  Books  to  the 
present  time. 

llie  meetings  of  ^tembers  in  the  Hall  for 
transacting  professional  business,  increase  in 
Dumber ;  and  an-angements  are  now  made 
to  enable  Members  to  make  appointments 
cithet  for  regular  days  and  hours  (the  gfene- 
Al  hotur  beiiig  two  o'docTt),  or  for  occasional 
meetings ;  and  as  they  are  called  upon  al- 
most daily  to  resort  to  the  Inns  of  Court  or 
Law  Offices^  the  Institution  will  be  found 
particularly  usefid  as  a  place  where  they 
may  meet  others  from  distant  parts  of  the 
town,  or  from  the  iSountry,  and  where  the 
intervdls  of  engagements  may  b^  advantagfe- 
ously  employed. 


SELECTIONS 
FROM  CORRESPONDENCE 

No.  XXIII. 


t)BCLAllATlON8   DB   BK^E   B98B. 

To  the  EdUor  of  the  Legal  OUener, 

Sir, 

Under  the  head  of  "Instructor  Clcricalls, 

No.  11/'  in  the  Supplement  for  February,  the 

foiloHing  advice,  with  respect  to  the  proceed- 

I  ings  on  a  writ  of  summons,  is  given  to  the 

I  student : 

*'4.  File  a  declaration  conditionally,  until 
an  appearance  be  entered." 

Inat  appears  to  me  very  bad  advice,  and  1 
certainly  think  such  a  declaration  would  be 
irregular.  The  notice  to  a  defendant  in  a  ^*t 
of  summons  is,  that  in  default  of  his  entering 
an  appearance,  "  the  said  A,  B,  may  cause  an 
appearance  to  be  entered  for  you,  and"  (bar- 
ing done  that--not  before  doing  it)  **  proceed 
therein"  (that  is,  in  an  action  on  promises,  or 
as  the  case  may  be)  "  to  judgment  and  exe- 
cution." There  does  not  appear  to  me  to  be 
any  authority  to  the  pluatlffto  declare  de  bfne 
esse. 

One  of  the  General  Rules  of  Afichaelmas 
Term  last,  seems  to  me  conclusive  upon  the 
question.  By  it  the  plaintiff,  in  a  writ  of 
capias,  where  defendant  is  not  in  custody,  mav 
declare  de  bene  esse,  "  in  case  special  bail  shall 
not  have  been  perfected*' — not  out  in  andpn- 
fected.  And  if  one  of  the  defenaants,  in  a  writ 
of  capias,  shall  be  served  only,  and  not  arrest- 
ed, and  do  not  enter  an  appearance,  the  plaln- 
tiff  is  to  appear  for  hun,  and  declare  in  chief 
against  him,  and  de  hene  esse  against  those 
defendants  *'  who  shall  have  been  arrested,  and 
shall  not  ha.Ye  f}erfectcd  special  bwl.** 

I  know  that  in  point  of^fact,  declarations  are 
filed  de  bene  esse  upon  itrits  of  summons.  I 
think  it  therefore  material  to  consider  how  far 
such  ded^tions  are  regular;  and  with  diat 
view  submit  the  foregoing  observations  to  your 
readers.  J.  C. 


Clerks*  Names. 


ATTORNEYS  TO  BE  ADMITTED, 

faster  term,  1833. 
[Cmehdedfrom  p,  338.] 


To  itHiii  nrticied. 


Reddell,  Edvvard  rtenry,  6,  Purbeck  ttace,    Jones,  Thomas,  Mfhnan  Place,  Bedford  Row  f 


Lambeth. 


RoUnson,  Henry,  Ulverston,  Lancaster. 
Robiilson,  Henry,  Preston^  Lancaster. 


^s^igtiedto  WUton>  Joseph  Robert,  of  John 
Street,  Bedford  Row,  and  by  hitt  assi^ed 
to  Walmsley,  John  Wataon,  43,  Chancery 
Lane. 

Yarker,  Robert  FranidiA,  Ulverston  afoi«nid. 

Fdkington,  Richard,  Preston. 


Saunders,  James,  the  younger,  4,  New  Bridge    IhiUey,  Henry,  Norwich. 

.  Street. 

Scholes^  Charles  Rdbert,  Dewsbury,  York.         Allison,  John,  Huddersfield,  York ;  asBined 

to  Oldroyd,  Thomas,  Dewshury;  and  by 
Idm  asB^ed  to  Uplon  James,  Dewibtiry. 


Attorneys  to  l€  admitted  in  faster  Term,  367 

aerti^  Names.  To  vfkom  ifrtidML 

SBwell,  Robert  Burleigh,  Newport*    Ida  bf  Sewell,  Tlitimu,  Newport  aforeaikL 

Wi^ht. 

Shen^D,  Wiiiiam,  12,  Gniy's  Inn  Square.  Fisher;  Edinoni,  Ashby-de-la-ZoUeh,  Leicester^ 

Smith,  Robert  Boughton,  14*  Orange  Street,  Rand,  John^  Guildford,  Surrey. 

Red  Lion  Square. 

Standish,  Thomas,  Pontefract,  York.  Wood,  William,  Pontefract  aforesaid. 

Starlifant,  Thomas  Henrv,  Preston.  Buck,  Charles,  Prestoh. 

Stracey,  John,  59,  Lincoln's  Inn  Helds.  Murray,  James  Archibald,  Chancery  Lane ; 

assigned  to  CoUett,  Henry  Parker,  Chancery 
Lane. 

Strakcr,  George,  North  Shields,  co.  Northum-  Barker,  Richard,  the  younger.  North  Shields. 

berland. 

Sturdy,  James  BariowSteward^n,  Blackburn.  Neville,  James,  of  same  place. 

Tarletoo,  John  Willington,  Henley  in  Ardto,  Lea,  William  Welch,    Henley  aforesaid,  as- 

Warwick.  signed  to  Cox,  JiOiul^  Red  Lion  Square. 

Tasker,  James,  36,  Sidmouth  Street,  Regent  Ashhurst,  RoberU  lateofLiyerpool,  deceased; 
Square.  assigned  to  Millefer,  WilHam  ^ilrstow,  Lirer^s 

pool. 

Teague,  James  Alexander,  Giltspur  Street.  Payne,  William,  Aldermanbury. 

Thompson,    Samuel    Shepherd,    Sculcootes,  Wodley,  WHMam^  of  same  place. 

York. 

Tinsiey,    Charles,    10,    Upper  Southampton  Kmtley,  Edmund,  6,  Fundval'sluh;  astikncill 
Street,  Pentonville.  to  P)^e,  William,  10,  Duke  Street,  Saint 

James's. 

Turner,  Thomas  Houghs  co.  Chester.  Edleston,  Richard,  of  Nantwich,  co.  Chester. 

Unett,  Geoi^^e,  Smethwick,  Harbome,  Stafford-    Unett,  John  Wilks,  of  same  place, 
shire. 

Wade,  Armigel,  Great  Dunmow;  Wade,  George,  Great  Bunmow. 

Waller,  Tliomas  George,  Great  Russell  Street.    Waller,  Sunoel,  Cuckfield,  Sussex;  assigned 

to  John  Glutton,  HlgK  Street,  Borough. 
Ward,  WUliam.  Butslem,  Stafford.  Ward,  John,  Bnrsleth. 

Ward,RichardDanTers,TrisvorSqUare,Bromp-    SampMn,  Edwaiid,  Henbttiy,  GlpuoeslSer;  «ii 

ton.  signed  to  Grossman,  lliomaa,  Thombury. 

Warren,  J.  Frederick  Horatio,  Longport,  East-    Warren,  John,  same  place. 

over,  Somersetshire. 
Warwick,  Ralph  MaddSdon,  Goak  Lane.  Bendle,  Robert,  Carlisle ;  assigned  to  Relph, 

James,  Carlisle,  deceased;  assigbed  16  BiK 

kett,  John,  Cloak  Lane. 
Watson,  Harry,   10,  Aberdeen  Place,  Maida    Williams,  William,  31,  Alfred  Place. 

HilL 
Wan-n,  John  TwizeU,  South  Shields.  Bowlby,  Russell,  South  Shields ;   assigned  to 

Wawn,  Christopher  Akenhead,  Sotxthshields. 
Welsh,  Wm.  Inman,  Wells.  Welsh,  Robert,  WeUs. 

Whitehead,  Thomas  fiutton,  Lancaster.  Lodge,  EdUlUhd,  Preston. 

Whytehead,  WQliam,  York. 


Thorpe,  Anthony,  York ;   assigned  to  Gray, 
Jonathan  lind  William,  of  same  place. 


Wilcocks,  James,  Goodge  Street.  Adamson,  James,  Ely  Place. 

Wilkinson,  Thomas,  Canterbury ._  De  Lasaux,  Thomas  Thorpe,  Canterbury; 

Wilson,  WUliam,    Albany   Street,    Ri^ent^s    Lyon,  James  Wittit,  SpriDr  Gardens ;  Aasigued 

Park.  to  Browne,  T.  Dickena,  Wato. 

Wilson,  James  WilUhm,  13,  R6b^  Street,    Wilson,  William,  lale  of  Louth,  deceased ;  as- 

Bedford  Row.  %ned  to  Flowers,  Field,  Goe,  Louth. 

Wmdus,  Ansley,  Stamford  Hill.  Carr,  George,  the  younger,  Basinghall  Street. 

Wiseman,  George,  Leeds.  Ti^son,  Peter,  Knaresborough. 

Woodcock,  Joseph,  Newman's  Row,  Lincoln's    Brettingham,  Thomas  Clark,  Dtea,  Nmrftdkl 
Inn  Fields.  tesigned  to  Mesva.  Kingsbury  and  fiksstf^ 

iron,  Bnngw. 
Woodcock,  William,  the  younger^  1],  Sutton    Woodcotk^  William;  the    elder^    Man^EGMdi 
Street^  York  Road,  Surrey.  '  assigned  to  Wright,  Henry  Jetenp,  d>  fiive 

Court,  Temple. 
Woods,  Edward,  LirerpooL  Woods,  Peter,  Liverpool ;  assigned  to  Woods, 

Peter,  the  youtiger,  LiverpooL 
^rug'ge,  tQeorge  Paulson,    ^  Upper  tQdg    Gittlow,  J.,  Cheadie^  Stafidrdshire;  ha%ned 
Street  BlodmsbUry  Square.  to  lagleby,  Clement,  Birmin^am.    Intends 

to  ipply  on  the  last  day  of  Easter  Term  to 
be  admitted.  Notice  dated  28th  day  of  Jan* 
uary,  1833. 


S68  AUomey$  to  he  admitted  in  Eaefer  Term.^^Parliameniary  Returns* 


Clerks  Names. 
Wreford»  Robert,  4,  Warwick  Court. 


To  whom  trriteled. 
Tanned  Qeorge,  Crediton ;  assi^ed  to  Fox, 
John  Elliott,  40,  Finsbury  Circus. 
Wright,  John  Baker,  No.  4,  Cloak  Lane.  Haddan,  Thomas,  Angel  Court ;  assigned  to 

Gatty,  Robert,  Angel  Court,  Throgmortoa 
Street. 


Wyatt,  Wm.,  Coleman  Street 


Kensit,  Thomas  Glover,  Skinner's  Hall ;  ag. 
signed  to  Sewell,  Isaac,  Salter's  HalL 


COMMON  PLEAS. 


Craig,  Edward  George,  Rocking,  Essex. 

Seaman,  Lewis,  Otley,  York. 
Stokes,  Charles,  Coggeshall,  Essex. 


Lane,  Michael.  Rocking ;  last  vear  with  Mes«n. 
Taylor  and  Roscoe,  Temple,  agents  of  Mr. 
Lane. 

Watson,  John,  late  of  Great  Yarmouth,  de- 

ceased. 
Andrew,  Thomas,  Coggeshall    aforesaid,  to 

Waylen,  Samuel,  CoggeshaU. 


rOR  KB-ADMI88I0N  IN  THE  KINO'S  BENCH. 

«     Qoarles,  William,  late  of  Rury  St.  Edmunds,    Suffolk ;   now  of  Woodhatch,  near  Bdgate, 

Surrey. 


PARLIAMENTARY  RETURNS. 


[We  have  not  room  at  present  for  the  detuls 
of  these  returns ;  but  it  may  be  useful  to  state 
the  following  results,  extracted  from  the  pa- 
pers just  printed]. 

CRIMINALS. 

Number  of  persons  charged  with  criminal  of- 
fences in  England  and  Wales  during  the 
year  1832. 

Committed  for  Trial. 

Males    -  -  .  17,486 

Females  -  -    3,343 


20,829 


Convicted  and  sentenced. 
To  death  ....  1449 

Of  whom  were  executed  64. 
Transportation  for  life  .  .    546 

28  years        -  .        | 

14  years        -  -    764 

10  years         -  •        1 

7  years        -  -  2603 

Imprisonment,  and  1 3  years      -  -       3 

sererally  to  be  whip-  )  2  &  above  1  •    230 

ped,  fined,  kept  to^  I  &  above  6  months  1304 

hard  kbor,  &c.         (  6  months  &  under  7644 

Whipping  and  fine         .  -  .    402 


14  947 

Acquitted    3^7 16 

No  bills  found,  and  not  prosecuted    2, 1  ^ 

20,829 


POOR  RATES. 

£        i. 
Total  sums  levied  in  England 
and  Wales,  for  the  year  ending 
25th  March,  1832  -         8,622,920 

Payments  thereout  for  other 
purposes  than  the  relief  of 
the  poor — 

England  .£1,585,520    4 

Wales      -        60,972  13 


Sums  expended  for  the  relief  of 
the  poor — 

England  ^£6,731,131  10 
Wides      -      305,837    0 


1^646,492  17 


7,036,968  la 


8,683,461  7 
Amount  paid  to  52,836  persons 

employed  in  repair  of  roads  .  264,820  5 
Amount  paid  to  17,499  persons 

employed  in  parish  work       .       88,532   3 


SUPERIOR  COURTS. 


9icf  e^smOlari  Cottrt 

WILL. — CONSTRUCTION. 

Bank  notes  in  a  dratrer  will  not  pats  to  a  If- 
gatee  under  the  general  words  **  fur- 
niture, goods,  and  chattels^'  in  a  will. 

This  suit  was  instituted  for  the  purpose  of 
obtaining  the  declaration  of  the  Court  upon  die 
construction  upon  testamentary  papers,  which 
were  executed  by  an  elderly  lady  of  the  name 
of  Cooke,  as  her  last  will  and  testament.  Ry 
these  papers  the  testatrix  bequeathed,  besides 
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fertain  legacies,  **  all  her  household  furniture, 
goods,  chattels,  &c.  to  John  Cooke."  The  sum 
of  80i)/.  in  bank  liotes  was  found  in  one  of  her 
diBwers  after  her  death;  and  the  question  for 
the  decision  of  the  Court  was,  whether  the  notes 
passed  to  John  Cooke,  under  the  words  "  goods 
and  chattels." 

Sir  Edward  Sugfien  and  Mr.  Garrett,  for  the 
plaintiff,  submitted  that  it  was  too  clear  to  ad- 
mit of  an  argument,  that  these  notes  and  mo- 
nies would  not  pass  under  the  general  words  of 
the  wiU — *'  furniture,  goods,  and  chattels." 

Mr.  fFifruM  and  Mr.  K.  Parker,  for  the  de- 
fendant (John  Cooke),  admitted  that  bonds  or 
other  securities  could  not  pass  under  these 
words ;  but  they  contended  that  money,  such 
as  these  notes  of  800/.,  would,  and  that  the  de- 
fendant was  well  entitled  to  them. 

The  flee  Chancellor  was  of  opinion  that  the 
800/.  could  not  pass  to  a  legatee  under  the  ge- 
neral words  of  the  will. 

Gray  v.  Cooke,  LincoUi's  Inn,  Feb.  22, 1833, 
before  the  V.  C.  ^ 


9Snz*i  Sm4i  ^rscticf  Caitrt 

SCI.  FA. — ^AUPNDMBIfT. 

Wkere  the  sd.  fa.,  the  eheriff*8  return,  the 
award  of  execution,  the  ca.  sa.,  and  the 
warrant,  varff  in  the  christian  name  of  the 
defendant  fiom  the  judgment  roll,  the 
Court  will  permit  the  proceedings  to  be 
amended  according  to  the  judgment  roll. 

The  plaintiff  in  this  case  had  issued  a  sci./a. 
to  revive  a  judgment  more  than  a  year  old. 
The  judgment,  and  all  the  former  proceedings, 
were  agiunst  John  Hook ;  but  the  sci./a.,  tne 
sheriff's  return,  the  award  of  execution,  the 
ca.  ta.,  and  the  warrant,  were  in  the  name  of 
James  Hook.  The  defendant  was  taken  in  ex- 
ecution on  the  warrant.  The  phdntiff  obtuned 
a  rule  nisi  for  amending  the  sci./a.,  the  she- 
riff's return,  the  award  of  execution,  the  ca. 
fi.,  and  the  warrant,  bv  substituting  the  name 
of  John  for  that  of  James,  according  to  the 
judgment  roll.  The  defendant  obtained  a  rule 
nisi  for  his  discharge  out  of  custody,  on  the 
ground  of  the  variance  between  the  sci.  /a, 
and  subsequent  proceedings,  and  the  judgment 
roll.  Tlie  two  rules  came  on  to  be  discussed 
together. 

ff^.  H.  Watson,  on  the  part  of  the  defendant, 
contended,  that  althougn  a  sd.fa,  might  be 
amended  by  the  Court  in  some  instances,  the 
present  application  for  that  purpose  was  too 
late.  He  cited  Grey  v.  Jefferson,  2  Strange, 
1J65.  But  supposing  the  Court  could  amend 
*ci./a.,  it  could  not  amend  the  sheriff's  re- 
turn ;  for  by  that  means  the  sheriff  might  be 
prejudiced ;  and  that  the  Court  could  not  he 
entitled  to  do,  under  the  8  Hen.  6.  c  12.  If 
the  return  were  not  amended,  the  award  of 
execution,  the  ca.  sa.,  and  the  warrant,  could 
not  be  amended,  as  there  would  be  noUiing  to 
amend  by. 

»  Fide  ante,  ]).  225,  Gosden  v.  Dotterill,  and 
the  cases  there  cited. 


Erie,  on  the  part  of  the  plaintiff,  •ontended, 
that  the  application  to  amend  the  sci.  /a.  waa 
not  too  late.  He  cited  Hampson  ▼.  Chamber* 
lain,  Barnes,  3 ;  Sweetlana  ▼.  Buztey  and 
Browne,  Barnes,  4 ;  Braswell  v.  Jero,  9  East, 
316 ;  Perkins  v.  Petit,  2  B.  &  P.  275;  Mann 
T.  Calow,  1  Taunt.  221.  The  sheriff's  return 
might  clearly  be  amended,  under  the  8  Hen.  6. 
c.  12.  §  2 ;  tor  an  express  power  was  given 
to  the  Court  by  that  statute  to  amend  sheriffs' 
returns. 

LAttledale,  J.,  after  taking  time  to  consider, 
said  that  he  had  looked  into  the  cases  to  see 
whether  the  Court  could  amend  the  set.  fa., 
as  here  required.  The  result  of  the  cases  was, 
that  the  amendment  was  a  matter  of  discretion 
with  the  Court.  As  it  did  not  appear  that  any 
prejudice  would  result  to  the  defendant,  in 
conseauence  of  making  the  amendment,  he 
shoula  allow  it.  As  to  the  shenff's  return,  the 
Court  had  clearly  power  to  amend  that,  under 
the  8  Hen.  6.  Tnen,  those  previous  stejM  being 
amended,  there  was  something  by  which  the 
ca.  sa.  and  warrant  could  also  be  amended. 
As,  however,  the  expense  of  these  two  rules 
had  been  caused  by  the  mistake  of  the  plain^' 
tiff,  the  costs  of  botn  must  be  paid  by  him. 

Rude  accordinjriy.  —  Thorpe  y.  Hook,  Noy* 
15,1832.    K.B.P.C. 


ATTORNBT'8    UNDBBTAKING. —  ATTACHMENT. 

jin  attemeu  is  only  liable  to  be  attached /or 
not/ulfi{Un%  his  undertakings  wkere  ke  kas 
given  it/or  his  client. 

AppUcation  for  an  attachment  against  an 
attorney  for  not  fulfilling  his  undertaking. 
The  defendant  had  become  indebted  to  tne 
plaintiff  for  various  sums  of  money ;  and  the 
attorney,  against  whom  the  present  application 
was  made,  gave  his  undertaking  to  the  present 
applicant  for  the  payment  of  those  sums.  AU 
though  he  was  an  attorney,  he  did  not  act  as 
the  attorney  for  the  debtor. 

Littledale,  J  — ^The  Court  has  never  inter- 
fered to  attach  an  attorney  for  the  non-fulfil- 
ment of  his  undertaking,  unless  he  is  engaged 
as  attorney  in  the  cause  in  which  the  under- 
taking is  given. 

Rule  refused. — Est  parte  Watts,  Noy.  24, 
1832.    K.B.P.C. 


RB-A0MI8S10N  OV  ATT0RNBT8. 

Applications  to  re-admit  attorneys  must  be 
made  in  term,  and  in  open  Court  only. 

Application  to  re-admit  an  attorney,  on  an 
imperfect  affidavit,  and  the  mover  reouested 
permission  to  produce  an  amended  affidavit  al 
chambers 

Littledale,  J.— That  is  never^  done.  These 
matters  must  always  be  settled  in  open  Court, 
during  term. 

AppUcation  refuBed.^£l#  ^«rl»  Owen,  Nov. 
24,1832.    K.B.P.C. 
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Nofef  t/ ih^  Week. 


jifidftviis  on  lehiek  motions  are  fm$ndtd 
muH  aho^fM  be  filed, 

.  A  motion  for  a  rule  nUi  having  been  unsuc- 
cessful, application  w^s  madje  to  the  Court  for 
permission  not  to  file  X\^  affidavits  oh  which 
the  motion  was  ma()e. 

Uulednle^  J. — They  must  be  filed.  It  is 
contrary  to  the  invariable  practice  of  the  Court 
not  to  GO  so. 

Application  refused. — Jobns  y-  M'lU,  Nov. 
24,1832.    IC.B.P.C.     * 


NOTES  O?  THE  WEEK. 


House  (^  Lards. 

coj^acoN  J.AW  apt;ons. 

Lord  Wynford's  Biti,  to  prevent  the  Ex- 
p/ense  and'jpdi^y  of  Suits  in  the  Common 
Law  Courts,  will  be  read  a  second  tinie  oi^ 
the  28th  init. 


*  REFORM  IN' THE  COMUpN  I<AW  PRACTICE. 

The  following  is  the  substance,  so  far  as 
we  can  collect,  of  the  aew  Bill  introduced 
by  the  Lord  Chancellor  on  Thursday  even- 
ing—principally it  appears,  if  not  entirely, 
in  accordance  witii  tiie  recommendations  of 
the  Common  Law  Commissioners : 

As  to  special  pleading,  the  Bill  (his  Lord- 
ship said)  would  invest  tiie  Judges  with  the 
power  of  regulating  that  practice. 

T^  next  object  in  viey  affecf;^d  titie  old 
9|taitutory  liinitations,  which  were  to  be  re- 
BXfidied,  a£  far  as  rogaxxi^  tb^r  durv^tipn, 
and  to  be  fixed  in  caaes  of  bond  at  ten 
years. 

Another  provision  was  directed  to  remedy 
tl^e  hardships  to  which  the  sureties  of  Crown 
debtors  were  liable  under  the  existing  sys- 
tem. They  were  frequently  sufferers  from 
the  great  delay  in  making  the  djemands  upon 
the  parties  for  whom  they  became  answer- 
able. 

Another  provision  would  enable  parties 
to  go  into  the  facts  of  their  cases  without  the 
expense  attendant  upon  proceeding  -With  an 
action  in  such  a  manner  as  to  take  the 
opinion  of  the  Court  upon  them,  and  re- 
ceive its  judgment,  in  cases  where  that 
could  be  done  without  incurring  unneces- 
sary expense ;  with  a  view  to  render  proceed- 
ings shorter,  and  to  lessen  their  expense. 

One  provision  w&<^*  to  enable  juries  to  find 
a  verdict  for  the  interest,  as  well  as  for  the 
principal,  provided  a  demand  had  been  made 
for  such  interest  previous  to  the  action ;  and 
thftt  the  interest  foimd  by  the  jury,  under 


the  direction  of  tho  judge,  should  be  from 
the  tim^  of  tb^  d^iv^ynd. 

The  bill  provided  that  ^bitration  should 
be  lawful  in  cextain  cases,  and  it  gave  the 
arbitrators  the  power  of  summoning  and 
examining  witnesses  upon  oath,  and  of  de- 
ciding upop  cJl  title  fipu^ts  of  the  case.  There 
was,  however,  no  cqjmpulsory  clause  for  ar- 
bitration. 

Another  pxpyimm  m&.  for  i^ciUtating  the 
proving  of  deeds  and  o|her  documents,  whe- 
ther written  or  printed  ;  and  it  provided, 
that  in  cases  where  9uch  documents  had 
been  proved  already,  it  would  not  be  ne- 
cessary to  bring  down  witnesses  for  the 
purpose. 

Iliere  w»A  aootW  dfmae^  which  pro- 
vided that  where  a  Judge  thought  fit  that 
parties  should  not  be  subjeotecl  to  the  ex- 
pense of  bringing  their  actions  before  the 
Courts  of  Law  in  Westminster,  he  should 
order  such  actions  to  be  tried  before  the 
Sheriffs  in  County  Couits  with  the  assist- 
ance of  juries.  Thiss  laat  provision  was  a 
mopt  importi^nt  i4^  towards  the  e^taUish- 
ment  of  local  and  cheiyp  jurisdictions  thmugti- 
out  the  country ;  but  if  he  thought  that  this 
provision  at  all  anticipated  or  rendered  9iq)er- 
erogatory  thfit  more  effective  and  general 
arrangement  for  the  establishment  of  such 
local  jurisdictions  throughout  the  ooimtry 
which  he  (the  Lord  Chancellor)  had  b^u^t 
forward,  he  should  not  have  inserted  it'  in 
the  preaent  Bill ;  but  he  considered  that  this 
provision  was  quite  consistent  with  that 
other  and  more  general  measure,  and  that 
it  would  supply  some  paints  that  might  be 
necessary  to  render  that  measure  more  effec- 
tive. 

The  Bill  was  then  read  a  first  time,  and 
ordered  to  be  printed. 


flouse  of  Comnms. 

LETTERS  PATBI<rr. 

The  second  rei^hng  of  thi^  Bpl  has  be^ 
defecred  till  the  2d.  of  April.  Our  readers 
will  find  a  full  an^ysis  of  the  greater  part 
of  it  in  the  present  Number.  Amongst  the 
alterations,  we  observe  that  power  U  given 
to  extend  the  duration  of  the  Patent  beyond 
fourteen  years  — we  presume  (though  it  is  not 
specified)  for  another  fourteen  years.  This  is 
to  be  done  with  the  advice  of  Examiners, 
who  are  to  be  scientific  men,  and  their  as- 
sistance is  also  to  be  called  in  upon  the 
giant  of  the  first  patent ;  and,  on  trials  of 
patents,  the  jury  are  to  consist  of  scientific 
men. 

Several  encouragements  are  held  out  to 


Afiswers  to 


.^Qverietf. 


?n 


VkAiI  inventors,  »nd  improvement^  made 
in  th^  method  and  expense  of  obtaining 
Biteats.  Indeed,  the  measure  is  on  the 
whole  very  creditable  to  Mr.  Godson,  its 
proposer.  We  shall  examine  the  details 
at  an  early  opportunity,  and  notice  what- 
ever occurs  to  us  as  material. 


FIYES  ANP  RECOVERIES. — LIMITATIONS  OF 
ACTIONS. —  DOWER. — CUBTESY.— r  INHERI- 
TANCE. 

These  Bills  have  been  presented,  read  a 
first  time,  and  ordered  to  be  read  a  second 
time  on  Wednesday  next,  and  to  be  print- 
ed. We  shaU  point  oujt  any  alterations 
vhich  may  have  been  miyle  in  the  Bills 
once  they  w«re  first  introduced. 


DURATION  OF  PARLIAMENTS. 

The  motion  of  Mr.  Wilks,  to  prevent 
the  Duration  of  Parliaments  longer  than 
Three  Years,  has  been  defeired  Ixgm  the 
21st  instant  to  the  14th  of  IViay. 


SUFFOLK  SUMMER  ASSIZES. 

The  second  reading  of  this  Bill  has  been 
deferred  till  the  26th  instant. 


GLAMORGAN  ASSIZES. 

Mr.  Vivian  has  given  notice  of  motion 
for  a  Bill  to  remove  the  Summer  Assizes  for 
the  county  of  Glamorgan  from  (Vdi^  to 
Swansea. 


FEES  OF  CLERKS   OF   THE    PEACE  ANO  CLERKS 

OF  THE  ASSIZE. 

A  return  has  been  ordered  on  the  motion 
of  Mr.  Hodges,  of  the  Fees,  Charges,  and 
Emoluments  of  the  Cl^ks  of  the  Peace  and 
the  Clerks  of  Assize  in  £nglandand  Wales. 


FINES  AND  RBOOVERIES  IN  IRELAND. 

Mr.  O'Connell  has  given  notice  for  the 
Idth  inat.,  of  a  Bill  for  th/e  Abolition  of 
Fines  and  Recoveries  in  Ireland. 


SHALL  DEBTS  (sCOTLAKd). 

Nodce  of  a  Bill  has  been  givon  by  Mr. 
Kennedy,  to  provide  for  holding  Circuit 
Sheriff  Courts  in  Scotland,  for  the  Trial  of 
Small  Debt  Causes. 


ATTOANRTS  TO  RE  ADMITTED  NEXT  TERM. 

The  list  of  persons  who  have  given  no- 
tice of  their  intention  to  apply  next  term 


for  adxi^ission  84  Attorneys  in  the  Gourt^ 
of  King's  Bench  aiad  Qommon  Pls^s,  Uk 
concluded  in  the  present  Number.  It  i| 
considerably  less  than  the  last  term.  The 
number  then  was  199*  and  is  now  146. 
The  re -admissions  for  the  last  term  were 
si](,  and  for  the  next,  one, 

Tkp  admissions  1^  yeaf  were  less  in 
Hilary  than  in  Easter  Term.  We  shall  a^r 
certmn  the  total  numbsr  during  the  yeai 
after  IVinity  Term. 


ANSWERS  TO  QUERIES. 


LIABILITY   OF  EXECUTORS.      P.  323. 

If  the  representative  of  a  legatee  has  applied 
to  J.,  the  executor,  for  an  account,  tvhicn  j4. 
refuses  to  give,  I  think  a  court  of  equity  would 
decree  an  order,  with  costs,  against  ^.,  the 
executor.  H.  W. 


FEME   COVE^T.-r-^PPOINT^^ENT.      P.  323. 

1.  Without  an  expreas  reservation  of  a  power 
enabli^  4-  to  m^e  a  ^ill  ftffore  h^r  nu^riage, 
it  will  be  void ;  as  the  marriage  articles  cle^ly 
refer  to  an  executory  act^  and  not  to  a  wi^L 
niade  priot  to  her  mamace.  Fide  Doe  ?* 
Staples,  2  T.  R.  684.  ^  T.  T.  P. 

2.  if  the  wiU  was  made  prior  to  the  mar- 
riage, it  ^as  AT\  inv^pd  execution  of  the  poiyier 
in  the  settlement,  which  co^Id  v^i  operate 
until  the  majriajg^e  was  solenmiz^. 

if.  O.  9. 


UEVISB   OP   HEREDITAMENTS.      P.  323. 

No— only  an  eati^te  for  ^fp.  H.  O.  8. 


QUERIES. 


^^GACY   TO  WITNESSES. 

F.  D.  made  his  will,  and  devise^  all  his  es- 
tate and  eflfects^  both  real  and  personal,  to  his 
son,  subject^o  fhe  payment  of  ^^  debts,  &c. ; 
and  after  ^Iving^  several  pecuiuary  and  other 
legacies,  he  ^s^ve  the  sum  of  five  pounds  ster- 
ling to  each  of  the  witnesses  tu  his  will,  who-, 
ever  thev  might  be ;  are  the  witnesses  entitled 
to  their  legacies  ?  C.  S.     . 

Cammon  %Mia* 

LAKp-TAX. — ^ASSESSMENT. 

The  owner  of  a  landed  estate,  the  rent  of' 
which  does  not  amount  to  96/.,  but  which, 
twelve  years  since  let  at  145/L,  has  been  since  . 
hat  penod  charged  with  the  annu^  sum  of  • 
?/•  lOf.  in  respect  of  the  land  tax  ^that  bei^g  , 


373 


MisceUanea.^The  Editor's  Letter  Box. 


the  amount  pud  when  the  estate  let  at^  145/.) ; 
and  now  considers  himself  fiill^  entitled  to 
redress,  on  the  ground  of  the  diminished  value 
of  landed  property,  and  also  of  the  inequality 
of  such  assessment,  as  a  specific  sum,  and  not 
a  poundage  on  the  fluctuating  value  of  the 
property,  constitutes  the  land  tax.  There 
u  also  another  obstacle.  Previously  to  the 
passing  of  the  Land  Tax  Redemption  Act,  38 
G.  3.  c.  60,  the  commissioners  were  empow- 
ered,  in  case  of  lands  overcharged  by  the 
pound  rate,  to  make  abatement,  and  to  cause 
the  sum  abated  to  be  reassessed  upon  the  dis- 
trict, or  upon  any  person  undercharged.  By 
§  103  of  tne  same  act,  the  power  of  the  com- 
missioners  to  make  abatement  is  limited  to 
cases  only  where  the  assessment  exceeds  four 
•hillings  m  the  pound  on  the  annual  value  of 
the  property.  Tnis  act  is  repealed  by  42  G.  3. 
€.116;  in  which  the  remedy  of  appeal  is  re- 
enacted,  §  181,  in  nearly  the  same  words.  In 
this  case,  the  amount  levied  amounts  to  about 
1«.  6tf.  in  the  pound.  Is  there  any  act  or 
authority  by  which  the  original  power  of  the 
commissioners  is  revived  ? 

A  Student. 


MISCELLANEA. 


POWBR  OF  THE  H0U8B  OF  COMMONS. 

An  information  was  exhibited  in  1629  by 
the  Attorney-General,  against  Sir  John  Elliot, 
Mr.  Holies,  and  Mr.  Valentine^  for  seditious 
words,  contempt,  and  an  assault  on  the  Speak- 
er of  tiie  House  of  Commons. 

To  this  information  the  defendants  ap- 
pearing, pleaded  to  the  jurisdiction  of  the 
Court :  that  the  Court  ought  not  to  have  cog- 
nizance thereof,  because  it  was  for  offences 
done  in  parliament,  and  ought  to  be  there  ex- 
amined and  punished,  and  not  elsewhere.  To 
this  plea  the  Attorney-General  demurred,  and 
the  defendants  joined  in  demurrer ;  and  the 
next  term  Mr.  Mason,  of  counsel  for  the  de- 
fiendants,  endeavoured  to  support  their  plea, 
observing  that  they  were  charged,  I.  With  se- 
ditious speeches.  2.  Contempt  against  the 
king,  in  resisting  the  adjournment;  and,  3. 
With  a  conspiracy  to  keep  the  speaker  in  the 
chair. 

The  judfes  delivered  their  opinions,  that 
the  Court  of  King's  Bench,  as  this  case  was,  had 
jurisdiction,  notwithstanding  these  offences 
were  committed  in  parliament;  and  that  the 
imprisoned  members  ou^ht  to  answer  over. 

The  Lord  Chief  Justice  Hyde  said,  it  was 

true>  an  inferior  court  could  not  meddle  with 

the  judgments  of  a  superior  court ;  but  if  a 

particular  member  of  a  superior  court  offended, 

ne  might  be  punished  in  an  inferior  court :  as 

if  a  judge  committed  a  capital  offence  in  that 

court,  he  might  be  arrugned  for  it  in  a  court 

of  oyer  and  terminer  at  u«  Old  Bailey,  which 

was  an  inferior  court  to  the  King's  Bench. 

This  being  the  opinion  of  the  whole  Court,  it 

was  ruled  the  defendants  should  plead  over ; 

but  they  refusing  to  put  in  any  other  plea  than 

to  the  jiirisdiction.  judgment  was  pronounced  I 

against  them  by  Mr.  Justice  Jones,  the  last  day  ^ 


of  the  term,  viz.  that  Sir  John  Elliot  should  bf 
committed  to  the  Tower,  and  pay  a  fine  of 
2000/.,  and,  upon  his  enlargement,  find  sure- 
ties for  his  good  behaviour ;  that  Holies  should 
pay  a  fine  of  1000  marics,  be  imprisoned,  and 
nnd  sureties  in  like  manner ;  and  that  Valen- 
tine should  pa^  a  fine  of  500/.,  be  imprisoned, 
and  likewise  find  sureties. 

In  the  next  parliament,  which  met  the  13th 
of  April,  1640,  it  was  referred  to  a  Committee 
of  the  Commons,  to  consider  of  the  breach  of 
their  privileges,  by  Sir  John  Finch,  Spoiker  of 
the  Commons,  6  Car.,  by  refusing  to  put  the 
({uestion,  on  the  command  of  the  House  to  do 
it :  and  on  the  20th  of  April,  it  was  reported 
from  the  Committee,  that  Sir  John  Finch  did 
not  say,  '<  He  would  not  put  the  question ;" 
but  that,  "he  durst  not  put  it ;"  and,  that  "he 
left  the  chair,  not  to  disobey  the  house,  but  to 
obey  his  majesty  :"  whereupon  the  house  re- 
solved, that  it  was  a  breach  of  privily  for  the 
speaker  not  to  obey  the  comman£  of  the 
house ;  and  that  it  appeared,  the  speaker  did 
adjourn  the  house  by  the  command  of  the 
king,  ivithout  consent  of  the  house,  ivhich  was 
also  a  breach  of  privilege. 

They  were  also  about  to  enquire  into  the 
imprisonment  of  Sir  John  Elliot,  Mr.  HoUes, 
Mr.  Selden,  and  the  rest  of  the  members  of 
the  House  of  Commons,  in  the  3d  and  5th  of 
Car.,  but  being  suddenly  dissolved,  no  pro- 
gress was  made  in  that  enquiry :  another  par- 
liament meeting  on  the  dd  of  Koveraber,  1640, 
and  a  Committee  being  appointed  to  consider 
of  the  cases  of  the  imprisoned  Members,  Mr. 
Recorder  Glyn  reported  from  the  Committee 
the  sufferings  thev  had  undergone  in  defence 
of  the  liberties  or  the  subject :  whereupon  the 
House,  on  July  6th,  resolved,  (amongst  other 
things)  that  the  exhibiting  the  information 
afifainst  Mr.  Holies,  Sir  John  Elliot,  and  Mr. 
Valentine,  for  matters  done  in  Parliament,  wts 
a  breach  of  privilege,  and  that  they,  their 
heirs  and  executors,  ought  to  have  reparatimi 
for  their  damages  and  sufferings  against  the 
Judges  of  the  lung's  Bench. 


THE  EDITOR'S  LETTER  BOX. 

A  Country  Subscriber  will  observe  that  we 
'have  for  several  months  given  the  Lists  of 
Bankrupts  in  the  manner  he  wishes. 

We  have  inserted  the  queries  of  a  corres- 
pondent, and  they  will  probably  receive  an 
early  answer ;  but  we  cannot  undertake  to  e^ 
tablisha  sort  of  Legal  Dispensary,  to  supersede 
a  considerable  branch  of  chamber  practice. 
The  answers  we  are  desirous  of  reeoving,  are 
those  which  refer  to  cases  and  authorities :  the 
reader  may  then  judge  for  himself  whether  they 
are  sufficiently  m  point.  We  cannot  under- 
take the  serious  responsibility  of  advising  all 
our  querists. 

We  thank  a  correspondent  for  the  list  re- 
lating to  the  Sheriffs'  Courts,  and  shall  pro- 
bablv  make  use  of  it  in  the  next  Supplement. 

\Ve  have  received  the  communications  of 
"Medii;"A«;  "Aspiroj"  M.E.;  J.T.  S.  ;  A. 
B. ;  J.  L. ;  and  H.  A»;  and  they  shall  Lave 
earlv  attention. 


UPbt  ftr^nl  i^h^tvhn. 
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•"  Quod  magis  ad  nos 


Pertlnet,  et  nescire  malam  est,  agitamus. 


I* 


HORilT« 


BEVTVAL  OF  THE  LOCAL  COURTS     conl,-.beside8  the  paajing  of  niim«ou»  Sta- 

BILL.  tates,  and  a  volume  of  R^efi  of  Court,  hava 

sufficiently  shewn  the  disposition  of  the 

Legislature  and  the  Judges  to  meet  the  de- 
mand of  the  public  in  behalf  of  law  refonn* 
establishment  of  Local  Courts,  we  consider 
it  important  to  advert  immediately  to  the 
principal  objections  which  have  been  brought 
forward  from  time  to  time  against  the  mea- 
sure, and  to  add  such  other  suggestions  as 
now  occur  to  us.    We  had  expected,  in- 
deed, that  there  was  altogether  an  end  of 
the   project;  that  whatever  plausible  rea- 
sons might  have  been  adduced  in  its  favor 
some  three  years  ago,  the  state  of  the  ques- 
tion had  so  changed,  that  nothing  more 
would  be  heard  of  it. 

Conceiving  that  the  distinguished  author 
of  the  measure  had  no  other  purpose  in  view 
than  that  which  he  eloquently  declared  in 
reference  to  reform  of  another  kind,  "  that 
it  was  his  object  to  repair,  not  pull  down  the 
temple   of  tiie  constitution;" — "that  he 
should  take    his    stand  upon  its   ancient 
ways ;"  and  "  that  he  was  not  for  revolu- 
tion, but  restoration ;" — we  concluded  that 
ere  this  his  longing  after  improvement  must 
have  been,  at  least  in  some  degree,  satis- 
fied, by  the  good  he  had  aehieved  in  ori- 
ginating a  long  series  of  legal  reforms— 
many  of  which  (of  great  importance  to  the 
s^uitor)  have  already  taken  place,  and  an 
ample  array  of  others  are  in  progress  or 
preparation. 

Thus  the  alteration  of  the  Court  of  Ex- 
chequer, the  appointment  of  new  Judges, 
the  establishment  of  a  new  Court  of  Re- 


xo.  cxxx. 


Whilst,  also,  a  score  of  other  measures  ara 
in  agitation,  abundantly  testifying  that  thei^ 
is  no  intention  to  leave  the  work  half  finish- 
ed,  we  had   inferred  that  the  thiztt  fbt 
change  must  have  been  somewhat  satisfied^ 
and  that  a  project  which  before  the  end  of 
the  next  generation  of  lawyers  would  have 
left  the  seats  of  justice  in  Westminster  Hall 
nearly  as  well  occupied  as  the  chaixB  of 
petty  sessions^  might  at  least  be  deferred 
until  the  effect  were  seen  of  the  completion 
of  the  remainder  of  the  measures  before 
Parliament,  and  the  impiovementB  recom* 
mended    by  the  Common  Law  Commia« 
sioners,  one  of  which  was  stated  in  our  last 
number  (p.  370),  and  which  appeared  to  us 
to  contain  a  judicious  substituie  for  Local 
Courts,  by  authorizing  the  Judges  to  send 
the  records  in  actions  under  a  given  amount, 
to  be  tried  before  the  Sherifis  with  the  as- 
sistance of  Juries. 

The  Lord  Chancellor,  however,  according 
to  the  report  of  his  speech  in  introducing 
the  fiill,  stated,  that  "  the  provision  alluded 
to  was  quite  consistent  with  his  other  and 
more  general  measure ;  and  he  added,  if  he 
was  not  greatly  deceived,  there  could  not 
be  a  more  useful,  as  he  was  quite  certain 
that  there  could  not  be  a  more  necessary 
measure,  than  the  one  which  tended  to  the 
establishment  of  local  jurisdictions  through- 
out the  country,  for  the  trial  of  all  actions 
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for  a  small  amount,  except  some  caaes 
touching  title,  'which  should  be  left  to  the 
superior  Courts  of  Law.  One  of  the  great 
and  chief  objects  of  legislation  should  be  to 
render  justice  cheap  and  easy  of  access ;  and 
he  considered  the  provision  in  the  Bill  he 
then  held  in  his  hand  as  rather  ancillary  to 
the  general  measure  to  which  he  had  allud- 
ed than  as  at  all  interfering  with  its  neces- 
sity." 

With  such  an  announcement  before  us, 
accompanied  by  an  intimation  that  the  mea- 
sure will  be  introduced  in  a  few  days,  it  is 
necessary  that  the  members  of  the  profes- 
sion,— 'who  are  equally  interested  in  sup- 
porting judicious,  as  in  opposing  pernicious 
alterations,— should  be  alive  to  the  magni- 
tude of  the  question  involved  in  the  scheme 
of  Local  Courts. 

It  is  admitted  by  all  parties— even  by  the 
^wildest  reformers — that  our  ancient  Courts 
of  Record  are  admirably  adapted  to  decide, 
to  the  satisfaction  of  the  country,  every 
question  that  comes  before  them,  except  in 
tiie  case  of  small  debts.  Now,  we  suppose 
no  one  is  absurd  enough  to  wish,  that  there 
should  be  one  law  formatters  of  20/.  or  50/. 
value,  and  another  for  those  of  higher 
amount — which  would  be,  in  effect,  to  give 
the  rich  the  best  dispensation  of  justice,  and 
the  poor  the  worst ;  and  we  insist,  there- 
fore, that  the  rational  course  is,  to  endeavour 
to  adapt  .the  system  (confessedly  so  good  in 
itself)  by  proper  modifications,  to  small,  as 
well  as  lai^e  debts.  The  Bill  to  which  we 
have  alluded  would,  we  think,  in  a  con- 
siderate degree,  attain  the  object ;  and 
some  further  improvements  might  be  sug- 
gested when  the  plan  came  into  operation. 
We  conceive,  also,  that  a  scale  of  fees,  pro- 
portioned to  the  amount  of  property  in  dis- 
pute, might  be  framed,  which  would  be  ac- 
cepted by  the  practitioner,  and  but  little,  if 
at  all  exceed  Uie  aggregate  of  costs  which 
must  necessarily  be  allowed  under  any  sys- 
tem above  the  level  of  a  Court  of  Requests. 

Our  readers  are  aware,  that  soon  after 
the  first  introduction  of  the  Local  Courts 
BiU,  this  work  was  commenced,  and  that  in 
the  course  of  the  first  volume,  we  brought 
forward  all  the  objections  which  then  ap- 
peared to  the  measure.  Those  objections 
continue  in  undiminished  force,  and  many 
of  them  have  guned  additional  strength. 
Referring  to  these  articles,  and  especially 
to  the  Letters  of  "  A  Banister*,"  we  shall, 
for  the  present,  go  over  briefiy  the  more 
prominent  points,  and,  if  necessary,  discuss 
them  hereafter  more  at  large. 

»  Vol.  L  pp.  145,  177,  227. 


We  conceive,  them,  that  the  estebliahmeBt 
of  Local  Courts  throughout  the  country, 
having  the  effect  of  withdrawing  the  greater 
proportion  of  business  from  the  Superior 
Courts,  would  very  soon  impair,  most  se- 
riously, the  efficiency  of  the  Bar ; — would,  at 
no  distant  period,  degrade  both  Bench  and 
Bar ; — and  gender  the  practice  of  the  Com- 
mon Law  Courts  so  insignificant,  that  the 
present  class  of  practitioners,  by  wboee  cha- 
racter and  responsibility  the  public  are  se- 
cured, would  gradually  withdraw  them- 
selves, and  be  succeeded  by  those  who  would 
make  up,  by  indirect  means,  for  the  inade- 
quate remuneration  they  received.  Hie 
suitors  of  the  Courts,  therefore,  are  equally 
interested  with  the  profession  in  preventing 
this  result. 

In  the  next  place,  we  maintain  that  the 
experiment  cannot  be  satisfactorily  tried  by 
creating  Courts  in  Kent  and  Durham  only. 
Those  counties  are  not  the  best  for  the  oc- 
casion ;  but  however  that  may  be,  the  evil 
consequences  of  the  scheme  will  not  be  fuily 
developed  until  every  county  is  inhabited 
by  a  resident  Judge  in  Ordinary.  Two 
good  Judges  may,  but  fi/iy  cannot  be  ob- 
tained. There  may,  indeed,  be  twice  the 
number  perfectly  eligible  to  be  called,  but 
"  wiU  they  come  when  you  do  call  them?" 
Those  who  have  recently  gone  to  the  Bar, 
though  willing  to  abandon  their  future  ex- 
pectations, will,  of  course,  not  be  eligible ; 
and  those  who  have  either  out-lived  their 
business,  or  never  attained  a  moderate  ex- 
tent of  practice,  must  be  equally  objection* 
able.  So  that  the  plan  cannot  be  carried 
into  effect  in  a  way  which  will  be  really  be- 
neficial to  the  country,  or  the  true  interests 
of  justice. 

Supposing,  however,  that  a  sufficient 
number  of  able  men  could  be  induced  to 
abandon  the  honors  and  emoluments  of  die 
Metropolitan  Bar  for  the  obscurity  of  Pro- 
vincial Judgeships,  the  measure  would  de- 
prive the  Superior  Courts  of  a  large  propor- 
tion of  those  who  might  supply  the  place  of 
the  present  leaders  of  the  Bar,  and  ulti- 
mately diminish  the  number  from  which  ^e 
future  Members  'of  the  Bench  are  to  be 
chosen.  This  would  be  the  direct  and  im- 
mediate effect.  The  collateral,but  not  less  ne- 
cessary consequence  would  be,  that  the  busi- 
ness of  the  Courts,  being  less  by  more  than 
one  half,  the  calls  to  the  Bar  would  diminish 
— the  practice  would  fall  into  few  hands — 
many  would  withdraw  because  the  emolu- 
ment was  inadequate — and  thus  the  pubhc 
would  no  longer  possess  a  Bar  so  numerous, 
that  the  most  eminent  learning  and  talent 
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may  be  obtained  in  each  department  of 
law ;  but  a  few  able  and  active  men  would 
probably  practise  in  all  the  Courts,  possess- 
ing (compared  with  their  present  profound 
and  extensive  learning)  a  smattering  of 
every  kind  of  legal  knowledge,  but  lament- 
ably unfit  to  succeed  to  the  eminent  men  of 
the  old  system. 

Besides  this  insuperable  objection  to  those 
^who  will  hereafter  administer  the  Law,  we 
have  to  consider  what  will  be  the  state  of 
the  Law  itself ;  and  it  is  palpable  that  it  wiU 
become  altogether  unsettled,  and  be  as  va- 
rious in  its  rules  and  its  administration,  as 
are  the  Judges  in  all  the  counties  of  England. 
Such  must  necessarily  be  the  case  in  the 
Liocal  Courts,  and  the  Superior  Courts  will 
partake  of  the  general  degeneracy ;  for  as 
men  far  inferior  in  experience  and  attain- 
ments to  the  present  Judges  are  brought  to 
apply  the  principles  of  the  common  law,  or 
to  interpret  the  statutes,  their  decisions  will 
be  inferior,  and,  even  when  correct,  will 
obtain  but  little  authority.  Thus,  it  is  no 
gloomy  view  of  the  subject,  but  our  de- 
liberate conviction,  that  the  judgment  seat 
ivill  be  degraded,  and  the  respect  for  the 
laws  impaired  throughout  the  country. 

It  is  obvious  to  remark,  that  the  Metro- 
polis is  the  most  convenient  place  for  the 
general  despatch  of  legal  business.  Nothing 
can  be  more  certain  than  that  less  time  will 
be  occupied  in  transmitting  instructions  to 
a  London  Agent  than  from  one  country 
place  to  another.  As  a  proof  of  this,  and 
shewing  the  feicilty  of  communication  with 
the  capital,  it  may  be  observed,  that  even 
the  expense  of  postage,  taking  the  country 
^t  large,  would  be  considerably  less,  where 
the  whole  of  the  business  of  an  office  is  con- 
ducted through  one  London  Agent,  than 
by  divers  persons  in  other  places,  though  at 
much  less  distance.  Thus,  the  change 
would,  in  this  respect,  increase,  instead  of 
diminishing  expense,  delay,  and  trouble. 

We  are,  as  yet,  wholly  without  the  means 
of  judging  of  the  comparative  expense  of  the 
new  system  and  the  old.  We  know,  indeed, 
that  the  salaries  (insignificant  as  they  indi- 
vidually are)  of  the  Judges  and  Officers  of 
the  proposed  Courts,  amount  to  a  very  large 
annual  sum.  But  the  fees  payable  to  the 
Court  and  officers,  and  the  allowances  to  be 
made  to  counsel  and  attorneys,  have  never 
been  stated.  These  must  either  be  of  an 
amount  that  will  not  exceed  the  cost  of 
executing  a  writ  of  enquiry  before  the  she- 
rifiT.  or  the  boasted  cheapness  of  the  plan 
will  be  a  gross  delusion.  On  the  other 
band,  the  costs  must  be  sufficient  to  induce 


counsel  and  attorneys  to  practise  in  the 
Courts,  or  there  will  be  a  failure  of  justice ; 
for  the  parties  are  not  to  be  at  liberty  to 
remove  the  case  to  a  Superior  Court,  unless 
by  way  of  appeal. 

On  the  subject  of  law  expenses,  we  have 
constantly  urged,  that  the  first  object  of  re- 
form ought  to  be  to  remove  the  legal  sinecures 
— to  get  rid  of  the  drones— and  relieve  the 
real  labourers  of  the  burdens  unnecessarily 
imposed  upon  them.  The  quantum  of  re- 
muneration might  then  be  reasonably  re- 
duced; but  until  then,  .we  are  persuaded 
that  it  is  both  impolitic  and  unjust  to  di- 
minish the  costs  of  common  law  proceed- 
ings. 

We  shall  take  an  early  opportunity  to 
continue  the  subject ;  and  may,  for  the  pre- 
sent, further  remind  our  readers  of  the  ob- 
jections which  were  powerfully  urged  by 
Lord  Brougham  against  the  Welsh  Judicar 
ture — every  one  of  which,  relating  to  the 
want  of  impartiality  and  competency  in  the 
Judge,  will  apply  with  tenfold  force  to  the 
various  provincial  Courts. 


OSERVATIONS  ON  LORD  WYN- 
PORD'S  BILL  FOR  DIMINISHING 
EXPENSE  AND  DELAY  IN  THE 
COMMON  LAW  COURTS. 


Thb  title  of  this  Bill,  as  originally  intro- 
duced, was  "  for  preventing  the  Expense  and 
Delay  of  Suits  in  the  Common  Law  Courts." 
We  suggested,  at  the  time,  that  it  was  im- 
possible to  do  more  than  diminish  the  ex- 
pense and  delay  of  law  proceedings.  There 
is  a  point  beyond  which  chei^iness  and  ex- 
pedition ought  not  to  proceed,  for  the  roiult 
would  be  gross  injustice ;  and  we  presume 
the  public  will  give  the  preference  to  the 
administration  of  good  laws,  though  at  some 
cost,  to  bad  laws,  however  cheap.  And  so 
also  expedition  and  delay  are  not  convert- 
ible terms  with  good  and  evil.  There  may 
be  more  haste  than  good  speed ;  and  some 
reasonable  time  for  preparation  is  necessary 
to  attain  satis£Eu;torily  the  ends  of  justice. 
In  the  new  Bill,  which  we  have  just  com- 
pared with  the  copy  ^ven  at  Vol.  I,  p.  113, 
we  observe  that  the  title  has  been  some- 
what amended,  and  stands  now  to  "diminish 
the  expense  and  prevent  the  delay  of 
suits,"  &c. 

In  the  first  clause  we  perceive  that  the 
proceeding  by  interrogatories  before  a  Com- 
missioner, is  to  take  place  with  leave  of  the 
Court,  or  some  Judge  thereof.   This  appean 
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to  be  a  proper  amendment,  and  wiU  render 
necessary  some  preliminary  proof,  in  the 
form  of  affidavits,  of  the  propriety  of  the 
examination — which,  it  is  evident,  in  all 
cases  of  mere  discovery  in  aid  of  an  action 
at  Law,  will  supersede  bills  of  discovery  in 
Equity.  We  are  not  quite  prepared  for  this 
change,  and  shall  be  glad  to  have  the  matter 
discussed. 

The  following  clause  in  the  present  Bill 
was  not  contcdned  in  the  former. 

"That  if  the  party  to  be  interrogated  shall 
be  in  prison  or  confined  by  illness,  and  shall 
give  due  notice  of  such  imprisonment  or  ill- 
ness, the  examination  shall  be  taken  at  the 
prison  or  house  in  which  such  party  shall  be 
confined  at  the  time  specified  in  the  notice  of 
examination,  unless  the  Commissioner  shall 
think  proper  to  appoint  some  other  time." 

In  the  former  Bill  there  was  a  power  of 
appeal  ftx>m  additional  questions  put  by  the 
Commissioner,  to  any  Judge  of  the  Court, 
who  might  *'  do  what  law  and  justice  re- 
quired." We  hinted  that  these  terms  were 
unusual  and  indefinite ;  and  in  the  present 
Bill  we  find  the  following  substituted : — 
"  who  may  quash  or  allow  the  interroga- 
tories objected  to,  or  confirm  or  set  aside 
what  has  been  done  by  the  examiner." 

In  the  present,  as  in  the  former  Bill,  we 
notice  that  in  the  clause  allowing  the  exa- 
mination of  the  parties  on  interrogatories, 
not  only  the  party  requiring  the  examina- 
tion, but  his  attorney  or  agent,  is  required 
to  state  on  afi&davit  that  he  believes  that 
materiel  benefit  will  be  derived  from  the  dis- 
covery on  the  trial  or  inquiry  of  damages, 
and  that  there  is  a  good  cause  of  action  or 
defence  on  the  merits,  and  that  the  dis- 
covery is  not  sought  for  delay,  but  solely 
for  the  purpose  of  obtaining  what  will  be 
material  in  evidence.  In  some  cases  the 
Attorney  alone,  according  to  the  opinion  of 
the  Jtidge,  may  make  the  affidavit. 

In  the  present  Bill,  as  in  the  former  one, 
there  is  also  a  provision,  that  if  a  particular 
of  the  demand  be  not  delivered  at  the  ser- 
Tice  or  execution  of  the  writ,  the  proceed- 
ings shall  be  set  aside  with  costs,  to  be  paid 
by  the  attorney  or  agent,  or  shenfif 's  officer, 
or  person  serving  the  writ. 

It  may  be  material  to  state,  that  the  fol- 
lowing clauses,  which  were  introduced  into 
the  original  Bill,  have  been  left  out  of  the 
present  BiU. 

"  That  from  the  first  day  of  the  term  after 
the  passing  of  the  Act,  in  all  actions  then  de- 
pending, or  which  may  thereafter  be  brought 
in  any  common  law  court  at  Westminster,  any 
party  may  give  to  the  other  party  a  notice  in 
the  ibrm  specified  in  the  schedule,  or  as  near 


poses  to  adduce  in  evidence  the  several  itat- 
menu  specified,  and  that  the  same  may  be  ia- 
spected  at  the  time  and  place  named  in  the  no- 
tice :]  such  notice  to  be  served  on  the  agent  or 
attorney  of  the  party  suin?  or  defending^,  one 
week  before  the  time  appomtedfor  inspectioo, 
and  that  the  place  appointed  shall  not  be  dis- 
tant more  than  five  mdes. 

"  If  any  party  who  appears  in  person  be  a 
prisoner,  or  be  confined  by  illness  or  bodily  in- 
firmity, and  shall  within  two  days  after  the  re- 
ceipt of  the  notice,  or  two  days  after  any  such 
person  reauired  to  inspect  shall  have  been  con- 
nned,  send  by  the  post  a  notice  in  writing,  ad- 
dressed to  the  person  from  whom  the  party  re^ 
(juired  to  inspect  shall  have  received  such  no- 
tice, at  the  place  from  which  such  notice  is 
dated,  a  letter  stating  the  cause  and  place  of 
confinement  of  the  person  so  required  to  ia- 
spect,  then  the  party  requiring  inspection  shsll, 
by  notice  in  writing  to  be  sent  by  the  post,  fix 
any  day.  after  one  day  from  the  time  such  no- 
tice will  be  received  by  the  course  of  the  post 
by  the  party  recjuired  to  inspect,  an  appoint- 
ment for  such  inspection  at  the  place  where 
the  party  to  inspect  shall  be  confined. 

**  All  appointments  for  the  inspection  of 
documents  to  be  between  the  hours  of  ten  and 
four ;  and  that  the  costs  attending  any  persons 
travelling,  and  for  the  inspection  of  documents, 
and  the  production  and  inspection  of  the  same, 
shall  abide  the  event  of  the  cause,  if  the  party 
or  parties  inspecting  shall  admit  all  that  such 
notices  shall  require  to  be  admitted. 

'*  The  documents  produced  to  be  distinguish- 
ed and  marked  as  copies  or  as  originals.  The 
parties  not  to  be  obliged  to  admit  documents, 
unless  at  the  inspection  they  receive  copies  of 
the  documents,  if  they  require  them,  and  are 
aUowed  to  compare  them.  If  the  party  re- 
quired to  inspect  documents  does  not  give  a 
consent  to  admit  them  on  the  trial  and  the  ^i- 
vice  of  notice  of  inspection,  the  other  party 
(on  proving^  the  documents  and  notice  of  in- 
spection) shall  be  entitled  to  the  costs  of  tra- 
veUing,  of  proving  and  making  copies  of  the 
documents,  &c. 

"  An  admission  in  writing  of  the  whole  or 
any  part  of  what  is  required  by  the  notice, 
signed  by  the  party,  his  attorney  or  agent,  the 
signature  to  such  admission  being  proved  by 
affidavit  or  by  a  witness,  shall  be  deemed  suf- 
ficent  proof,  and  shall  entitle  any  party  to  read 
any  document,  without  further  proof  of  their 
execution  or  genuineness,  or,  if  copies,  of  their 
being  correct  copies  of  the  originals,  saving  all 
legal  objections  to  the  admissibility  of  such 
documents,  as  if  they  had  been  proved  in 
Court. 

**  The  Judge  or  Sheriff  to  certify  the  pro- 
duction of  documents,  in  order  to  enable  the 
party  to  receive  costs. 

"  Cause  may  be  shewn  on  taxation  whv  such 
admission  could  not  have  been  required ;  and 
no  costs  to  be  allowed  of  preparing  to  prove 
any  such  document  which  shall  have  been  in- 
curred before  the  admission  of  it  wns  required, 
or  after  an  ofier  in  writing  by  the  adverse  par- 
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*'  Judge  empowered  to  stay  execution  on 
judgment  against  parties  who  have  bond  fide 
expended  money  in  improvements,  unless  the 
plaintiflf  will  pve  security  to  pay  what  is  rea- 
sonable and  just;  the  defenoant  also  giving 
security  to  leave  the  property  in  as  good  a 
state  as  it  was  before  such  improvements." 

The  reasons  for  these  onussions  do  not 
appear  to  have  been  stated  in  Parliament ; 
and  they  seem  to  be  valuable  parts  of  the 
measure,  if  it  should  be  passed  into  a  Law. 
The  principle  of  them  is  recognized  in  prov- 
ing the  hand- writing  to  Bills  and  Notes. 


NEW  BILLS  IN  PARLIAMENT. 


ANALYSIS     OF 
AMSMD    THB 
PATENT  FOR  INVENTIONS." 


**  A    BILL    TO    EXPLAIN    AND 
LAWS    RESPECTING    LETTERS 


{Concluded from  p.  362.) 


That  the  said  Attorney-General  or  Solicitor- 
General  may  direct  any  and  what  costs  they 

think  fit  ana  proper  to  be  paid  to  the  said  ex-  ^ ^   ,  , 

aminers,  or  by  or  to  whom  each  party  respec-  corresponding  advantage  to  the  public ;  Be  it 


cweaU  are  entered  or  opposition  made,  then 
the  8£ud  Attorney-General  or  Solicitor-General 
for  Ireland,  or  the  Lord  Advocate  for  Scot-" 
land,  may  at  the  end  oi  fifteen  days  from  the 
day  of  the  advertisement  in  the  Gazette,  report 
the  same,  and  make  out  the  bill  in  the  usual 
manner  for  the  grant  of  letters  patent  in  Scot- 
land or  Ireland,  but  the  Sign  Manual  of  His' 
Majesty  is  herebv  dispensed  with  as  far  as  it 
has  been  requirea  in  the  granting  such  letters' 
patent  for  Scotland  or  Ireland. 

And  reciting,  that  persons  living  in  Scotland' 
or  Ireland  may  be  desirous  of  obtaining  letters, 
patent  for  Scotland  or  Ireland,  without  taking 
out  letters  patent  for  England,  or  at  least  be- 
fore they  take  out  letters  patent  for  England ; 
Be  it  enacted,  that  the  Sign  Manual  of  Hb 
Majesty  the  King  shall  not  be  necessary  to 
Mrarrant  the  proper  officer  to  fix  the  proper 
seal  to  such  letters  patent,  but  the  same  may  be 
affixed  upon  the  Heport  of  the  Attorney  or 
Solicitor-General  for  Ireland,  or  the  Lord  Ad- 
vocate for  Scotland. 

That  when  a  person  in  Ireland  has  obtained 
letters  patent  in  Ireland,  or  a  person  in  Scot- 
land has  obtained  letters  patent  in  Scotland, 
he  may  obtain  a  certificate  thereof. 

Ana  reciting,  that  the  property  in  letters 
patent  is  unnecessarily  abndged,  without  any 


tivel^;  and  that  the  said  Attorney-Generu  or  I  enacted,  that  the  person  or  persons  to  whom 


Solicitor-General  may  direct,  in  his  report, 
whether  the  letters  patent  to  be  granted  shall 
bear  date  from  the  day  of  the  petition,  as  afore- 
said, or  from  the  date  of  his  report. 

And  reciting,  that  it  is  expedient  that  the 
costs  and  expenses  of  obtaining  letters  patent 
for  inventions  in  England  should  be  lessened  ; 
Be  it  enacted,  that  the  fees  pays^le  at  the 
offices  of  the  Secretary  of  State,  the  Attorney- 
General  or  Solicitor-General,  the  Signet  Office, 
the  Privy  Seal  Office  and  the  Great  Seal  Office, 
shall  and  the  same  are  hereby  reduced  to 
of  the  amount  heretofore  by  custom 
paid  when  the  letters  patent  are  granted  for 
the  term  of  fourteen  years,  and  that  the  said 
expenses  shall  be  reduced,  and  the  same  are 
hereby  reduced  to  of  the  amount 

heretofore  by  custom  paid  when  the  letters 
patent  are  granted  for  the  term  of  teven  years. 
That  the  fees  pavable  at  the  otices  of  the 
Secretary  of  State,  Signet  and  Privy  Seal,  shall 
be  paid  to  some  person  authorized  to  receive 
the  same  at  the  office  of  the  Secretary  of  State 
at  the  time  the  inventor  leaves  his  petition 
there,  and  that  the  fees  payable  at  the  Hanaper 
shall  be  psud  to  a  person  authorized  to  receive 
the  same  at  the  oflSce  of  the  Great  Seal. 

And  reciting,  that  the  costs  and  expenses  of 
obtaining  letters  patent  are  unnecessarily  in- 
creased when  taken  out  for  Scotland  and  Ire- 
land by  the  patentee  of  an  invention  for  Eng- 
land ;  Be  it  farther  enacted,  that  an  inventor 
mho  has  obtained  letters  patent  for  England 
tnwf  have  certificates  of  the  grant  of  the  same, 
ifvhich  shall  be  lodged  with  the  Attorney-Gene- 
ral or  Solicitor-General  for  Ireland,  or  the 
Ix>rd  Advocate  for  Scotland,  and  be  advertised 


letters  patent  may  have  been  granted,  shall  be 
at  liberty  to  assign  or  transfer  his  or  their  in- 
terest in  letters  patent,  or  grant  licences  to 
make  or  use  the  same  in  any  manner  or  to  any 
number  of  persons  he  or  they  may  think  best 
for  his  or  tneir  own  advantag^e. 

And  reciting,  that  it  sometimes  happens  that 
patentees  do  not  derive  an  adequate  profit  from 
their  inventions  during  the  fourteen  years  for 
which  the  letters  patent  have  been  granted : 
And  that  there  is  no  remedy  but  by  an  Act  of 
Parliament,  to  enlarge  the  term  for  which  they 
were  granted ;  Be  it  enacted,  that  at  any  time 
before  that  term  is  expired,  the  patentee,  or 
his  assigns,  may  obtain  by  petition  a  patent  to 
extend  the  term ;  and  His  Migesty  is  hereby 
authorized  and  empowered  to  grant  letters 
patent  of  extension,  in  the  same  manner  a^ 
other  letters  patent  for  inventions  are  to  be 
granted ;  but  the  Attorney-General  shall,  with 
the  assistance  of  the  examiners  aforesaid,  re? 
port  upon  the  fitness  thereof,  and  the  terms 
upon  which  they  ought  to  be  granted,  and  all 
costs  and  expenses  of  making  the  necessary 
report  shall  be  paid  and  discharged  by  the  per- 
sons obtaining  the  said  letters  patent  for  an 
extension  of  the  term. 

And  reciting,  that  great  delay,  inconveni- 
ence, and  expense  have  arisen  in  consequence 
of  a  patentee  beinff  often  obliged  to  sue  in  a 
Court  of  Equity,  whilst  he  has  a  suit  depending 
in  a  Court  of  Common  Law;  Be  it  enacte(^ 
that  the  plaintiff  to  a  suit  in  a  Common  Law 
Court  may,  by  motion  in  that  Court,  or  from 
a  Judge  thereof,  obtain  an  order  to  stay  the 
defendant  from  making  or  using  the  invention, 
unless  an  account  be  Kept  of  the  sale  or  use 


in  the  Edinburgh  or  Dubiixi  Gazette;  and  if  no  i  thereof,  and  also  may  obtain  an  order  to  in- 
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spect  the  tiling  supposed  to  be  a  piracy  of  the 
invention. 

'  That  the  defendant  may  plead  the  general 
issue,  withwliich  he  is  hereby  bound  to  deliver 
a  notice  of  all  the  objections  and  defences  upon 
^hich  he  intends  to  rely  at  the  trial  of  that 
Issue. 

That  the  venue  in  any  action  maybe  changed, 
on  motion  to  the  Court,  from  the  county  of 
Middlesex  to  the  county  in  which  the  wit- 
nesses reside. 

That  either  party  may  obtain  an  order  of  the 
Court,  that  the  sheriff  do  return,  amongst  the 
special  jurors  to  serve  on  the  trial,  twelve  men 
practically  skilled  in  the  arts  and  sciences,  and 
that  each  party  shall  be  at  liberty  to  chal- 
lenge stjf  of  them ;  and  either  party  may  ob- 
tain an  order,  that  the  said  jurors  may  examine 
the  drawings  and  models  at  least  iw0  days  be- 
fore the  day  of  the  trial. 

That  every  defendant  against  whom  a  ver- 
dict shall  pass  for  the  infringement  of  a  patent, 
shall  pay  three  times  the  amount  of  the  dama- 
ges suffered  by  the  patentee,  as  it  may  appear 
by  the  proofs  of  the  patentee  or  by  the  account 
rendei%d  as  aforesaid  by  the  infringer. 

That  costs  to  be  paid  by  either  party  to  the 
Other  party  shall  include  the  costs  of  scien- 
tific witnesses,  and  abo  the  costs  of  making 
experiments. 

And  reciting,  that  actions  at  law  may  be 
broufi^ht  upon  letters  patent  after  the  patentee 
has  been  unsuccessful  in  one  action  and  has 
had  a  verdict  recorded  against  him :  And  that 
the  present  mode  of  cancelling  letters  patent 
for  mrentions  by  scire  facias  is  dilatory  and 
expensive;  Be  it  enacted,  that  if  the  defendant 
in  an  action  on  letters  patent  obtiun  a  verdict, 
which  isjiot  set  aside  by  the  Court  in  which  the 
action  be  depending,  then  the  defendant  shall 
be  at  liberty  to  apply  to  the  said  Court  for  a 
certificate,  that  tne  said  letters  patent  ought 
to  be  cancelled ;  and  the  said  Court  is  hereby 
empowered,  on  motion  to  them  made,  if  they 
think  fit  so  to  do,  to  grant  a  certificate  that  the 
same  ought  to  be  cancelled,  and  the  said  de- 
fendant may  take  the  said  certificate  to  the 
Lord  Chancellor,  to  whom  it  shall  be  a  suffi- 
cient authority  that  the  said  letters  patent  be 
by  him  cancelled. 

That  if  the  patentee  obtain  a  verdict,  the  Court 
may  in  like  manner,  at  its  discretion,  grant  a 
certificate  that  the  validity  of  the  letters  patent 
has  been  fuUy  tried  oU  the  merits  thereof,  that 
in  all  future  actions  brought  upon  those  letters 
patent,  the  patentee  shall  upon  production  of 
the  said  last  mentioned  certificate,  be  required 
only  to  prove  the  infringement  by  the  party 
sued,  and  the  damages  suffered,  and  nothing 
more. 

That  tlus  Act  shall  come  into  force  and  take 
effect,  as  to  the  mode  of  obtaining  letters  pa- 
tent, from  the  First  dap  ofNttvnnber  in  the  yeur 
of  our  Lord  one  thousand  etg'ht  hundred  and 
thirty^hree ;  and  that  all  the  provisions  there- 
in contained,  shaQ,  as  far  as  they  can»  &pply 
to  all  letters  patent  then  in  force,  as  weU  as 
to  all  letters  patent  then  and  thereafter  to  be 
.^Qted. 


That  tlus  Act  shall  extend  to  Scotland  afld 
Ireland. 


REVIEW. 


The  Practice  on  the  Plea  Side  of  the  Court 
of  Exchequer :  to  which  is  added,  an  Ap- 
pendix, containing  the  recent  Acts  of  Par- 
liament, and  New  Rules  of  Court;  also 
the  Forms  of  Writs  and  Proceedings  n 
general  use,  and  a  Table  of  Costs  as  at 
present  allowed  on  Taxation,  By  Thomas 
Dax,  Esq.,  a  Master  and  Prothonotary 
of  the  said  Court.  Second  Editiun. 
London :  J.  &  W.  T.  Clarke.     1833. 


Mr.  Dax  observes  in  the  prefeux  to  this,  the 
second  edition,  that  since  tiie  pubHcatioii  of 
the  first,  so  many  acts  of  parliament  have 
been  passed,  and  rules  of  court  made,  that 
it  has  become  in  a  great  measure  obsolete. 
The  former  edition  was  published    about 
two  years  ago ;  so  that  it  appears  the  Le- 
gislature and  the  Judges  have  notalumbeFed 
at  their  posts,  in  the  work  of  Law  Reform. 
The  present  edition  is  intended    to   be 
published  in  two  parts.     The  pottion  which 
has  just  made  its   appearance  consists  as 
follows :  1 .  Of  the  Judgres  and  Officers  of 
the  Court ;  the  Duties  of  the  Officers  ;  the 
Regulations  of  the  Office  of  Fleas ;  and  the 
business  of  the  Court.      2.  Of  Persons  en* 
titled  to  sue  of  Privilege ;  and  the  Attorneys 
of  the  Court.     3.  Of  the  several  kinds  of 
Writs.     4.  Of  Proceedings  against  Peen, 
Members  of  Parliament,  Coipoi^ations,  Hun- 
dreds, Magistrates,  Infiants,  and  Paupers 
5 .  Of  Appearances,  Bail,  Proceedings  against 
Sheriffs,  &c.     It  also  contains  the  several 
Acts  of  Parliament  lately  passed,  and  the 
Rules  of  Court,  with  the  decisions  hereon, 
down  to  the  present  period.    An  Appendix 
of  Forms,  and  a  Table  of  Costs,  aoconiing 
to  the  present  mles  of  allowance,  are  ^>- 
pended. 

The  second  part  is  intended  to  contain 
the  remainder  of  the  Practice  and  Fonns; 
and  will  take  the  rules  and  decudona  down 
to  the  latest  period. 

It  is  not  often,  in  a  work  of  this  kmd, 
that  we  can  find  any  extraotable  matter ; 
but  the  section  at  page  10,  in  which  the 
order  and  method  of  conducting  the  busings 
of  the  Court  are  set  forth,  appears  to  be 
useful  to  lay  before  our  readers,  espedafly 
in  reference  to  a  Court  newly  opened  to  the 
profession  at  large. 

"  h  is  usual  for  one  of  tiie  Btroot  to  coot 
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iMo  Conrt  at  10  o'clock  precisely,  to  take 
common  matters,  such  as  swearing  in  attor- 
neys, justifications  of  bail,  and  common  mo- 
tions of  course,  and  they  are  taken  in  that 
order.  When  they  are  disposed  of,  the  full 
Court  sit  to  take  the  special  matters.  The 
Court  first  call  upon  the  counsel  fillings  the 
office  of  postman  (at  present  Sir  William 
Owen),  and  afterwards  on  the  tubman  (Mr. 
John  Jervis),  and  then  the  other  counsel  are 
called  upon,  in  the  usual  order. 

"There  are  two  special  paper  days  in  the 
week,  viz.  Mondays  and  Wednesdays.  The 
paper  is  called  over  immediately  on  the  sittini^ 
of  the  full  Oouf  t.  It  sometimes  happens,  on 
account  of  the  Chief  Baron  sitting  m  equity, 
that  these  days  are  altered ;  in  which  case  due 
notice  is  given,  by  fixing  up  the  same  in  the 
Court  of  Exchequer  at  Westminster,  and  in 
the  Exchequer  Office  of  Pleas.  The  Court,  if 
there  is  time  afterwards,  proceeds  on  motions. 

*'  The  new  trial  paper  is  taken  every  day  in 
term,  when  the  Court  has  gone  through  the 
bar,  provided  there  be  then  sufficient  time.  The 
Court  is  strict  in  taking  the  causes  in  the  order 
ia  which  they  are  set  down  in  the  diflferent 
papers ;  and  if  the  parties  are  not  present  or 
ready,  or  some  very  sufficient  reason  given,  the 
same  ore  struck  out.  It  is  very  necessary  that 
this  regulation  should  be  strictly  observed,  to 
prevent  delay,  and  an  accumulation  and  arrear 
of  business ;  and  notwithstanding  the  great 
increase  in  the  business  of  this  Court,  this 
regularity  has  hitherto  prevented  any  arrear  of 
moment. 

"The  sitting  days  at  nrnprius,  both  in  term 
and  after  term,  are  fixed  previously  to  the 
term,  and  printed  papers  and  due  notice  there- 
of pubUshed.  Hiere  are  usually  two  days  in 
each  term  appointed  for  sittings  in  London, 
and  two  days  in  Af  iddlesex,  and  which  sittings, 
when  necessary,  are  sometimes  adjourned  to 
the  day  following.  This  has  been  considered 
more  convenient  to  suitors,  than  naming  more 
days  in  the  term  at  intervening  periods,  as  it 
prevents  in  many  cases  the  keeping  of  the  wit- 
nesses  in  town. 

"  The  rules  for  new  trials,  if  not  disposed 
of;within  the  term  in  which  they  are  moved, 
are  considered  as  enlarged  to  the  ensuing  term, 
and  so  on  to  the  term  following,  and  until  dis- 
posed of. 

"  If  a  party  against  whom  a  rule  to  shew 
ca«8e  is  granted,  applies  to  enlarge  the  same, 
it  is  usually  on  the  terms  of  filing  his  affidavits 
a  reasonable  time  before  showing  cause ;  and 
the  rule,  if  enlarged  until  the  ensuing  term,  is 
drawn  up  as  a  matter  of  course,  on  condition 
that  the  affidavits  are  filed  a  week  before  the 
term. 

'*  The  time  for  shovring  cause  agunst  a  rule 
of  CoHrt  (except  it  be  a  rule  "ni«"),  is  the 
day  after  the  day  mentioned  in  the  rule  * :  the 
time,  however,  may  be  enlarged  on  application 
to  the  Court,  without  notice  to  the  opposite 
party,  if  the  Court  think  fit  to  enlarge  it  b. 

•  Sohman  t.  Cohen,  9  Price,  388. 
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Upon  a  rule  "  nisi,"  the  day  for  showing  causa 
is  the  day  mentioned  in  the  rule. 

"  On  the  last  day  of  term,  the  special  and 
new  trial  papers  are  seldom,  if  ever,  called  on ; 
nor  are  motions  in  respect  of  awards  heard ; 
nor  motions  for  attachment,  except  for  non- 
payment of  costs  pursuant  to  the  master's  n//o- 
caiur :  nor  will  any  rule  to  show  cause,  ob- 
tained on  that  day,  operate  as  a  stay  of  pro- 
ceeding, whether  notice  of  motion  be  given  or 
not.  Nor  will  the  Court  grant  any  rule  calling 
upon  an  attorney  to  answer  the  matters  of  au 
affidarit ;  nor  for  the  master's  report,  on  the 
examination  of  a  party  upon  interrogatories, 
unless  with  the  leave  of  the  Court,  granted 
under  very  special  circumstances. 

**  There  appear  to  be  cases  in  which  it  tvould 
seem  that  motions  cannot  be  made  against  the 
sheriff  on  the  last  day  of  term,  for  not  returning 
a  writ,  or  not  bringing  in  the  body  of  the  de- 
fendant, pursuant  to  rules  for  that  purpose; 
but,  in  fact,  such  motions  are  constantly  made, 
and  rules  granted  « :  generall^r,  the  practice  in 
such  matters  should  ue  considered  similar  to 
the  practice  in  the  other  Courts. 

"  In  this  Court,  it  is  very  usual  in  cases 
wherein  the  Court  conceive  it  would  be  too 
much  to  grant  a  rule  absolute  in  the  first  in- 
stance, and  yet  where  it  appears  advisable,  to 
save  expense  to  parties,  to  grant  a  rule  •'  ni$V' 
(that  is  to  say,  "  unless  cause  be  shown,'')  on  a 
certain  day :  LP  no  cause  be  shown  on  that  day, 
the  rule  makes  itself  absolute,  and  the  party 
cannot  afterwards  show  cause  ag[ainst  it;  if 
cause  is  intended  to  be  shown,  notice  must  be 
given  to  the  attorney  concerned  in  making  the 
motion,  a  convenient  time  before  the  day  men- 
tioned in  the  nde,  that  he  may  be  prepared  to 
instruct  his  counsel  to  make  the  rule  absolute. 
This  is  an  extremely  useful  and  convenient 
rule,  and  very  frequently  saves  considerable 
expense." 

There  is  also  a  conciae,  but  full  summary 
of  the  law  and  practice  of  the  Court,  as  to 
Attorneys.  The  work  ia  well  arranged,  and 
carefully  digested";  and  coming  from  the 
Master  of  the  Court,  must  be  considered 
as  next  in  authority  to  the  Court  itself. 


THE  GENERAL  REGISTRY  QUESTION. 

To  the  Editor  of  the  Legal  Observer. 

Sir, 
The  Report  of  this  Committee  of  the  House 
of  Commons,  printed  in  the  second  volume  of 
your  Monthly  Record,  appearing,  on  perusal, 
very  vague  and  dissatisfactory,  I  was  induced 
to  ansdyze,  and  make  a  few  comments  upon  it; 
but  after  having  made  some  progress  r  aban- 
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dooed  rov  plan,  from  the  conviction  that  the 
labour  of  any  Individual,  opposed  to  the  law 
Tef^rm  whicu  this  measure  is  to  produce, 
would  be  thrown  away,  in  the  absence  of  such 
men  as  Sir  Charles  Wetherell,  Sir  Edward 
Sugden,  Mr.  Pemberton,  and  Mr.  Knight, 
from  the  Commons  House  of  Parliament. 
Finding,  however,  that  it  is  not  to  be  a  Govern- 
ment question,  and  therefore  hoping  that "  the 
law  as  a  science  "  may  stand  some  chance  of 
escape  from  that  anninilation,  I  have  ventured 
to  transmit  a  few  general  observations  upon 
the  Registry  Question. 

It  is  impossible  to  deny  that  the  subject  mat- 
ter of  this  Renort  is,  as  stated,  "  the  most 
important  of  cul  the  alterations  which  have 
been  suggested  among  the  various  reforms  of 
the  law;"-^it  is  one  of  some  importance  to  the 

J)rofession; — ^it  is  of  vital  importance  to  the 
anrted  interest  ;^^9knd  I  submit  that  every  in- 
dividual fairly  acquainted  with  the  subject, 
must  have  been  surprised  when  he  discovered, 
from  the  evidence  upon  which  this  Report  is 
founded,  an  entire  destitution  of  fact,  and  the 
insufficiency  of  ar^ment  which  pervades  the 
latter;  besides  which^  it  is  respectfully  sub- 
mitted, that  it  shews  too  much  of  nisi  prius 
zeal  in  its  preparation,  and  partiality  to  a 
favorite  theory  m  its  inferences,  to  be  con- 
vincing ;  and  m  times  '*  when  we  look  beyond 
the  exterior  of  things,"  such  a  Report  would 
not  have  been  satistactory  to  an  opponent,  in- 
asmuch as  it  does  not  make  out  a  case  to 
justify  its  adoption. 

It  18  admitted  to  be  an  innovation  i  and 
although  this,  in  the  opinion  of  "  the  many," 
may  be  a  sufficient  recommendation,  yet, 
when  viewed  as  a  legislative  measure,  it  is  in- 
cumbent upon  its  projectors  to  shew  (he  neces- 
sity for  its  adoption, — it  being  a  nice  political 
maxim,  "  that  no  law  should  be  made  or 
altered  without  sufficient  reason ;"  and  it  was 
an  observation  of  one  of  the  Hisest  of  men, 
that  "  the  necessity  of  a  change  in  the  law 
ought  to  precede  the  desire  of  reformation, 
and  not  the  desire  of  reformation  precede  the 
necessity  for  the  change."  Unfortunately,  Sir, 
it  appears  to  have  become  the  prevailing  prac- 
tice, to  ap])rove  eveiy  document  emanating 
from  authority,  the  effect  of  which  is  either  to 
subvert  some  old,  or  introduce  some  new  thing. 
From  this  disposition,  it  is  presumed,  has  arisen 
that  commendation  which  has  been  bestowed 
upon  this  Report  i  for  whether  it  be  viewed  as 
an  expression  of  opinion  in  favor  of  the  pro- 
posed change,  or  in  the  more  important  bght 
of  a  statement  of  facts  upon  whicn  le^^lation 
ought  to  proceed,  it  is  singularly  deficient; 
and  it  is  an  incontrovertible  fact,  that  the 
fears,  and  not  the  judgment  of  the  country, 
have  been  openly  addressed,  whilst  the  advo- 
cacy of  the  measure  has  been  pre-eminently 
distinguished  by  boldness  of  assertion  and  an 
absence  of  proof. 

The  profession  has  been  sarcastically  accused 
of  a  feeling  of  "  corporation  honour;"  and  an 
alleged  tenderness  oi  its  emoluments  has  been 
assigned  as  the  cause  of  the  slight  opposition 
which  has  been  manifested  upon  this  occasion : 


not  that  I  should  have  noticed  thia,  had  it  not 
afforded  me  the  opportunity  of  saying  that,  so 
far  as  the  emoluments  of  the  profession  are 
concerned,  it  is  perfectly  satisfactory  to  one 
humble  member  of  it,  that  the  evasion  of  the 
imaginary  evil  proposed  to  be  remedied  by  this 
measure,  may  be  of  advantage  to  the  profes- 
sion, by  introducing  a  serious  and  real  dauger 
to  titles.  The  popular  cry,  to  render  law  in« 
telligible,  **  so  that  every  one  who  runs  may 
rea^"  is  based  upon  a  delusion ;  as  no  person 
laying  claim  to  rationality  can  possibly  sup- 
pose "that  the  laws  of  a  great  commercial 
country  like  this,  possessed  of  the  elements  of 
freedom,  can  be  dwarfed  down  to  the  appre- 
hension of  any  individual  who  has  not  oiade 
them  his  peculiar  study.''  The  attempt  to 
popularize  the  law  will  only  effect  its  plebet- 
fication;  and  its  mischievous  tendency  can  only 
be  equalled  by  its  absurdity,  when  it  is  con- 
sidered (as  Dr.  Whately  has  observed)  *'  that 
the  generality  of  mankind  have  a  strong  pre- 
dilection in  uivor  of  common  sense,  except  on 
those  points-  in  which  they  respectively  possess 
the  knowledge  of  a  system  of  rules ;  but  on 
these  points  they  deride  any  one  who  trusts  to 
unaided  circumstances.  A  sailor,  for  exaoijple, 
will  perhaps  despise  the  pretensions  of  meiucal 
men,  and  prefer  healing  a  disease  by  common 
sense ;  but  he  would  ridicule  the  proposal  of 
navigating  a  ship  without  regard  to  the  maxima 
of  nauticd  art." 

Registration  (and  no  precautionary  measure 
can  effectually  prevent  it)  will  operate  as  9 
proclaJKation  of  every  defect;  and  I  happen  to 
know  an  instance  where  a  present  liolder, 
more  than  twenty  years  ago,  paid  nearly 
20,000/.  for  his  estate  to  an  individual  now 
living,  upon  whose  death,  his  sister's  son,  as 
tenant  in  tail  (whose  right  was  supposed  to  be 
defeated  by  the  exercise  of  a  power),  will  be 
entitled  to  clum  the  estate  under  circum- 
stances necessarily  appearing  on  the  title,  and 
which  no  suppression  of  deeds  can  avoid — 
notwithstanding  the  title  was  approved,  the 
point  not  having  been  then  mooted,  although 
it  has  since,  and  there  are  two  or  three  deci- 
sions against  it  Under  the  present  ^rstem, 
the  purchaser  can  not  only  guard  agauut  an 
exposure,  but  can  quietly  take  the  most  effeo- 
tuid  measures  for  fortiiying  the  title;  whilst 
under  the  system  of  a  Registry,  the  defeei 
toimld  not  only  tie  before  the  world,  hut  ike  rery 
circumstance  of  endeavouring  to  amend  i$  wmtU 
excite  attention  and  lead  to  its  diecovefy.  Ret- 
|)ectfully  protesting  against  Mr.  Slaney's  asser- 
tion, as  stated  in  the  Uiird  volume  of  tiie  L^al 
Observer,  p.  3/1,  ''  that  those  entrusted  to 
make  out  titles  are  frequently,  if  not  genifr^Uy, 
compelled  to  proceed  upon  pure  guess  work," 
it  may  be  admitted,  that  time,  the  ^reat  ukw>* 
vator  and  improver,  has  not  been  macdve  in 
legal  science,  and  therefore  it  is  that  men  of 
the  greatest  eminence,  and  whose  character 
places  them  above  suspicion,  so  generally  re^ 
commend  the  proprietor  of  an  estate  mddi 
has  been  for  some  years  in  his  family,  to  have 
the  title  investigate  before  he  attempts  to 
deal  with  it-^advice  proceeding  not  frgaua 
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regard  to  their  own  interest,  as  bath  been 
iraorantly  supposed,  but  from  a  just  sense  of 
tLeir  duty  to  their  clients — they  well  knowing, 
that  although  a  vast  majority  of  titles  cannot 
be  impeached,  there  are  numbers  which  Cfrom 
particular  circumstances)  may  be  so;  and 
which  a  Registry  will  only  expose,  instead  of 
cure. 

But  to  return  to  the  Report.    Without,  of 
course,  attributing  any  improper  bias  in  favor 
of  the  Bill,  it  is  apparently  irregular,  though 
probably  justified  by  Parliamentary  usage,  tor 
any  of  the  committee,  who  by  their  appoint- 
ment are  constituted  judges,  to  place  them- 
selves in  the  subordinate  situation  of  witnesses ; 
and  it  is  particularly  observable  that  both  the 
learned  c^entlemen  who  were  so  examined  had 
previously  appeared  in  the  character  of  advo- 
cates ;  the  first,  Mr.  Campbell,  is  the  parent  of 
the  Bill ;  the  other,  Mr.  opence,  b  an  avowed 
disciple  of  the  Alterative  School.    The  object 
of  the  Bill,  it  is  presumed,  is  to  prevent  fraud 
arising  from  a  suppression  of  deeds;  but  I 
have  not  been  able  to  discover  that  any  in- 
stance of  such  fraud  has  been, adduced  on 
behalf  of  the  measure  liefore  the  committee 
or  otherwise,  and  therefore  its  necessity  is 
supposed  entirely  to  rest  upon  the  bare  pos- 
sibilitv  of  this  particular   species   of  fraud 
hereafter  appearing.    To  guard  against  which 
imaginary  evil,  we  are  called  upon  to  overturn 
the  whole  system  of  conveyancing,  the  excel- 
lence of.  which  has  shewn  itself  under  that 
humble  confidence  which  it  is  the  efiect  of  this 
measure  to  libel»  as  a  satisfactonr  security,  in 
all  the  numerous  and  complicatea  transactions 
in  which  it  has  been  called  into  operation; 
aod  it  appears  from  the  evidence,  that  if  it  had 
not  been  for  the  riots  in  17^>  when  the  deeds 
in  the  office  of  Messrs.  Way  and  Shepherd 
trere  lost  from  being  removed,  without  any  ap- 
parent necessity,  and  the  circumstance  of  some 
deeds  havioff  been  stolen  from  the  office  of  Mr. 
Adiington  by  two  of  his  clerks,  not  a  single 
fact  would  have  been  brought  before  the  com- 
mittee.   These,  however,  were  extraordinary 
circumstances,  and  do  not  appear  to  afiect  the 
Question  of  firaud,  upon  which  the  necessity  for 
this  measure  is  placed ;  the  first  tells  rather 
against  the  measure  than  for  it,  inasmuch  as  a 
Registry  Office,  supposing  that  we  should  un« 
fortunately  have  "  our  glorious  days  of  July," 
would  no  doubt  be  considered  a  marked  place 
for  attack.    Referring  shortly  to  Mr.  Camp- 
bell's evidence,  it  appears  that  it  not  only  effec- 
toally  negatives,  if  it  does  not  destroy,  the 
principle  of  the  Bill,  but  shews  that  a  R^stry 
will,  in  /actf  impose  eddiiionai  ineoneenience 
and   expense,   es  also  additional   riik   upon 
purchasers.    Mr.  Campbell  replied  to  a  ques- 
tion which  is  put  in  the  shape  of  an  observa- 
tion, "  Suppose  I  wish  to  buv  a  forty  shilling 
freehold  in  Westmoreland,  I  have  to  send  up 
to  London  to  know  whether  the  vendor  has  a 
right  to  make  the  sale,  before  I  pay  him." — 
"  Yetf,  if  you  have  no  confidence  in  him." 
Now  the  principle  of  the  Bill*  as  generally 
understooa,   in  pl4io  laoguajfc,  is,  that  the 
owners  of  real  property  in  this  kingdom  and 


their  solicitors,  are  mostly  such  anant  knaves 
that  they  are  not  fit  to  be  trusted.  It  is  true 
there  is  not  a  tittle  of  evidence  to  support 
this, — ^in  the  absence  of  whicli  it  may  be  fedrly 
presumed  that  it  is  unfounded.  Now,  Sir,  if 
this  principle  of  confidence,  accompanied  with 
the  investigation  which  is  invariably  bestowed 
upon  conveyancing  transactions,  has  hitherto 
been  a  sufficient  security  for  a  purchaser,  why 
throw  upon  him  this  additional  mconvenience, 
expense,  and  risk,  /rom  all  which  he  i*  now 
wholly  free.  This  appears  from  Mr.  Camp- 
bell's evidence,  who  says,  in  allusion  to  the 
point  respecting  confidence,  "The  argument 
IS  this :  '  At  present  there  is  perfect  honesty ; 
we  have  been  proceeding  with  entire  safety 
upon  confidence;  the  same  honestvwill  pre- 
viul*  They  may  proceed  on  confiaence  here- 
after as  safely  qm  they  do  now  for  any  thing 
prior  to  the  eaecution  of  the  deed ;  there  is  a 
new  burden  cast  upon  the  purchaser,  he  is  now 
til  no  danger  from  a  deed  subsequently  executed^ 

BUT  APTBR  registration  HE  WILL  BE  EX- 
POSED TO  THAT;  the  deed  between  him  and 
his  vendor  will  be  good  without  registry,  but 
not  as  against  a  subseouent  purchaser ;  there-^ 
ftre  that  imposes  upon  him  the  necessity  of  hat* 
ing  his  deed  registered**  The  only  expense 
(and  risk)  will  be  the  sending  it  to  the  county 
town  or  to  London. 

These  observations  have  extended  beyond 
the  limit  intended,  and  preclude  some  addi- 
tional ones  with  which,  it  these  are  accepted, 
I  may  probablv  trouble  you,  relative  to  the 
balance  of  evidence,  when  closely  examined, 
being  rather  agunst  than  in  favor  of  the  mea- 
sure ;  and  some  very  able  remarks  made  by 
Mr.^  Walters  of  Newcastle,  relative  to  the  pro^ 
bability  of  its  leading  to  a  monopoly  of  res- 
pectability and  talent  in  London,  to  the  dis- 
arrangement and  disadvantage  of  the  body 
politic. 

G.B. 


THE  REVISING  BARRISTERS. 


We  have  now  before  us  the  return,  which 
was  moved  for  by  Mr.  Hume,  of  the  number 
of  the  Revising  Barrifiters,  "atatiiig  the 
name  of  each  banister,  and  of  the  district 
or  place  where  employed;  together  with 
the  number  of  days  employed,  and  the 
amount  of  money  paid  or  payable  to  each 
by  order  of  the  Lords  of  the  Treasury,  as 
salary  for  the  said  duties,  and  for  travelling 
and  other  expenses  incurred  by  him  in  res- 
pect of  such  employment." 

We  shall  print  this  return  at  length  in 
the  Supplement  for  the  present  month ;  and 
it  does  not  call  for  much  observation.  One 
hundred  and  sixty-eight  barristers  were 
employed,  on  the  average  of  about  twenty- 
one  days  each.  The  total  amount  of  sala^ 
ries,  with  the  exception  of  two  gentlemen, 
as  to  "whiom    the    return   is  defident,  i;i. 
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18,873/.  I6s.,  which  is  little  enough  for 
their  services.  The  traveUing  and  other 
expenses  are  only  10,952/.  Ss.  9d„  making 
a  total  therefore  of  something  under  thirty 
thousand  pounds.  We  think  that  the  great- 
est lover  of  economy  and  retrenchment  can 
hardly  find  &ult  y/ith  this  expenditure  ;  and 
it  is  much  to  the  credit  of  the  gentlemen 
employed,  that  it  is  so  moderate ;  and  that 
no  one  action  has  heen  hrought  against  any 
of  them,  on  account  of  the  discharge  of  their 
duties,  which  have  been  ably  and  zealously 
performed. 


LECTURES  OF  THE  INCORPORATED 
LAW  SOCIETY. 


Thb    following    announcement   has   been 
placed  up  in  the  Hall  of  this  Society : — 

"  Lectures  being  intended  to  be  delivered 
on  the  Principles  and  Plractice  of  Convey- 
ancing, Equity,  and  Common  Law,  Members 
of  the  Society,  desirous  of  proposing  Gen- 
tlemen qualified  and  willing  to  undertake 
the  delivery  of  such  Lectures,  will  have  the 
goodness  to  communicate  the  names  of  such 
Gentlemen  to  the  Secretary,  on  or  before 
the  4th  of  April. 

(Signed)     "  R.  Maugham,  Secretary." 


SUPERIOR  COURTS. 


MMttt  CfyumtUari  Court 

COSTS. 

fFhere  on  an  isiuefrom  this  Court,  to  try  whe- 
ther it  was  n  custom  ofengravtrs  to  retain 
to  themsehnfrom  eight  to  twelve  copies 
f^om  each  plate  engraved  far  an  employer, 
the  Jury  found  a  nerdict,  that  by  custom 
the  engravers  had  a  right  to  retain  so 
many,  but  not  to  sell.  In  an  action  of 
trover /br  the  engravings  retained  by  the 
engraver,  another  jury 'negatived  the  cus- 
tom altogether^-^On  the  question  of  costs 
of  the  two  triaii,  this  Court,  approving  of 
the  latter  finding,  held  the  plaintiff  en- 
titled  to  the  costs  of  both. 

The  bill  was  filed  by  the  plaintiff  in  this  case 
for  the  purpose  of  getting  possession  of  several 
eagravinffs,  which  were  executed  bv  the  de- 
fendanty  Mr.  Heath,  according  to  oraer,  to  il- 
lustrate and  embellish  the  works  of  Lord  Byron 
and  other  poets.  Mr.  Heath  retained  eight 
copies  of  each  engraving  for  bis  own  use.  He 
afterwards  fell  into  pecuniary  embarrassments, 
and  was  declared  a  bankrupt.  His  assignees 
erdercd  the  engravings  to  be  inserted  m  the 


bill  of  sale  of  his  goods  and  effects.  It  wai 
from  that  bill  that  the  plaintiff  discovered  tke 
engravings  were  copies  of  those  en^ved  for 
him,  and  retained  without  his  consent.  Upon 
filing  his  bill  he  applied  for  and  obtained  as 
injunction  against  tne  defendants,  to  restnin 
them  from  selling  the  engravings  until  the  right 
to  them  could  be  ascertained.  Mr.  Heath,  Id 
his  answer,  alledged,  in  support  of  his  chum  to 
the  engravings,  a  custom  among  engnuren  to 
retain  from  eight  to  twelve  copies  of  erery  eo- 
graving  executed  bv  them,  for  their  own  nie. 
This  right  was  deniea  on  the  other  side,  sndafter 
ari;ument,  an  issue  was  directed.  To  the  ver- 
dict given  upon  that  trial  for  the  defeadanti, 
the  jury  added  that  Mr.  Heath  had  *<  aright, 
accordmg  to  the  custom  of  engravers,  to  retain 
a  certain  number  of  those  executed  by  him, 
but  not  to  sell  them.''  This  finding  was  con- 
trary to  the  Judge's  charve,.  and  not  approved 
of  by  him.  After  some  further  proceedinjrs  h 
this  Court,  an  action  of  trover  was  brought  for 
the  engravings ;  and  the  verdict  in  that  action 
negatived  the  alleged  custom  among  eognveis 
either  lo  retain  or  sell.  The  object  of  the  bOi 
being  thus  attained,  the  only  question  that  re> 
mained  for  this  Court,  was  as  to  the  costs  of 
the  proceedings  at  law.  That  qnestioa  wis 
argued  some  time  ago  on  behalf  of  the  plaintiff 
and  of  the  defendant  Heath,  and  also  of  his 
assignees  personally. 

The  Lord  Chancellor,  having  taken  time  to 
consider  the  point,  now  gave  his  jndnncot. 
After  stating  the  drcurostances  at  some  length, 
his  Lordship  was  of  opinion  that  he  conld  noc 
throw  on  the  plaintiff  the  costs  of  those  issact, 
in  whole  or  in  part.  The  jury  ought  to  hate 
found  on  the  first  issue  the  verdict  which  wii 
found  on  the  second.  It  was  not  the  plabM's 
fault  that  he  was  driven  to  the  second  trial  It 
was  absurd  to  sav  that  an  engraver  had  a  right 
to  retain  the  copies,  but  not  to  sell.  For  what 
other  purpose  could  a  person  desire  to  retain 
from  eight  to  twelve  copies*  than  to  make  ad- 
vantage of  them  ?  If  tike  alleged  custom  was  to 
retain  one  or  two  copies,  as  a  remembrance  of 
the  person  of  whom  the  engravine  wasa]nctare, 
there  might  be  some  reason  in  &at  custom  to 
retain,  but  not  to  sell.  But  to  retain,  withoot 
a  right  to  sell,  from  eight  to  twelve  cofMes,  was 
too  absurd,  and  the  second  tiial  was  neoeanry 
to  establish  the  right.  The  costs,  therefm, 
should  fall  on  Mr.  Heath.-~Whether  they  were 
to  be  paid  out  of  his  estate,  or  by  him  penoo- 
ally,  made  no  difference,  as  hia  estate,  hii 
Lordship  was  hmpy  to  learn,  was  more  than 
adequate  to  pav  20if .  in  the  pound. 

Murray  v.  tfeath  and  others,  at  lancobi'i 
Inn,  January  3isty  I8S3,  before  L.  O. 


3EUilU  Court. 

TRUST. 


. 


A  trustee  truntfers  the  trust  fiind  te  A,,  whe, 
upon  the  trustees  death,  betmues  his  per- 
sonal representative,  and  casuimues  to  ps$ 
over  the  etfoet  amount  i^f  she  yemriyprseesdt 


Superior  Courts :  Rolls ;  King's  Bench  Practice  Court. 


sss 


^/tke  trust  fund /or  several  pears,  as  the 
trustee  himself  did;  but  afterwards  refuses 
to  continue  io  pay,  alleging  that  alt  former 
payments  were  out  of  his  testator's  assets, 
thni  they  are  exhausted^  and  that  he  wtis 
ignorant  of  any  trust  property: — Held, 
that  j4,  is  lialUe,  both  personally  and  in  his 
representative  character, 

Mr.  Pemberton  said,  the  bill  wu  filed  by  a 
Mrs.  North  and  others,  claiming  benefit  unaer 
the  will  of  Mr.  Fountun  North,  against  the 
personal  representative  of  the  executor  of  that 
will ;  and  it  prayed  that  the  defendant  be  or- 
dered to  re-mvest,  for  their  benefit^  1140/., 
three  per  cent,  reduced  annuities,  with  the  di- 
▼idenas  thereon  since  1830.    The  bill  stated, 
among  other  things,  that  in  the  year  I8I7>  Mr. 
William  Noble,  tn»  executor  ot  the  will  men- 
tioned, invested  the  stock  in  question,  in  pur- 
stunce  of  the  trusts  of  the  will,  and  paid  the  di- 
vidends thereof  to  the  plaintiff,  Mrs.  North, 
nntil  his  death  in  1823.    From  that  time  his 
nephew  and  executor,  Mr.  John  Noble,  the 
defendant,  continued  the  payment  of  the  divi- 
dends up  to    1830,  when  he  stated  to  Mrs. 
North  thalt  he  should  discontinue  it,  adding 
that  there  vras  no  stock  standing  in  his  testa- 
tor's (W.  Noble's)  name — ^that  he  had  never 
received  any  dividends ; — but  that,  as  his  uncle 
used  to  pay  her  so  much  a  year,  he  abo  made 
the  payments  hitherto  from  his  uncle's  assets, 
wholly  ignorant  of  any  obligation  to  do  so,  and 
that  thoee  assets  were  mow  exhausted.    The 
plaiatiffs  were  surprised  at  this  statement,  and 
directed  an  inquiry,  the  result  of  which  was  a 
discovery  —  (now  in  evidence  in  tiie  cause, 
namely)  that  in  the  year  1821,  William  Noble 
had  2184/.  three  per  cent,  reduced  annuities 
standing  in  his  name, — 1044/.  of  which  he  held 
as  trustee  under  the  will  of  a  Mr.  Adolphus, 
and  the  remaining  1140/.  as  executor  of  Mr.  F. 
Nortii  ;-*that  in  July  1821,  a  transfer  of  2000/. 
of  that  stock  was  made  to  Mr.  John  Noble,  the 
defendant,  who,  in  a  few  days  after,  re-trans- 
ferred I00(»/.  thereof  to  WUliam  Noble,  and 
paid  over  tiie  proceeds,  1044/.  the  trust  fund 
of  Mr.  Adolphus,  to  his  executors;  and  about 
four  yean  afikerwards  sold  out  the  remaining 
140/.  of  the  stock.    Upon  this  evidence,  he 
submitted  that  these  transfers  and  retcansfers 
were  in  fraud  of  the  plaintiffs,  and  that  the 
defendant  was  bound  to  restore  the  trust  fund, 
and  pay  the  dividends  thereon  from  1830,  and 
also  the  costs  of  the  suit. 
Mr.  £jfiic/l  was  on  the  same  side. 
Mr.  Rolfe  and  Mr.  Barber,  fox  the  defendant, 
munUunra  that  he  was  wholly  ignorant  of  any 
stock  or  trust  fund  in  his  uncle's  name  for  the 
benefit  of  the  plaintiffs.    The  transfers  of  stock 
arose  in  this  manner :— The  defendant  had  sold 
a  freehold  property  to  William  Noble,  who,,  as 
security  for  the  purchase  money,  transferred  to 
defendant's  name  2000/.  stock,  of  which  the 
defendant  retransferred  1000/.,  upon  receiving 
payment  of  so  much  of  the  puraiase  money, 
and  another  sum  of  1044/.  upon  receiving  fur- 
ther payment.    The  defenoant,  knowing  that 
his  uncle 'was  in  the  habit  for  many  years  of 


and  a  fraction  each,  continued  those  payments, 
as  executor,  out  of  his  testator's  assets.  These 
assets  being  now  exhausted,  he  was  unable  to 
continue  the  annuity. 

Mr.  Pemberton,  in  reply.-— There  is  no  evi- 
dence of  the  purchase  aUegedby  the  defendant; 
and  his  pretence  of  ignorance  of  the  trust-fund 
out  of  \^ich  he  paid  the  exact  dividends  for 
seven  years,  without  question  or  inquiry,  is  al- 
together incredible.  At  all  events,  he  was  liable 
to  restore  this  fund,  as  representative  of  tiie 
original  trustee,  the  executor  of  Mr.  North's 
will. 

The  Master  of  the  Rolls. — As  the  defendant 
paid  the  dividends  of  this  sum  of  stock  to  Mrs. 
North  for  a  period  of  seven  years,  it  must  be  in- 
tended that  he  had  taken  the  proper  means  to 
inform  himself  of  the  nature  of  that  lady's  claim, 
and  of  the  liability  of  his  testator.  The  aefendant 
himself  received  2000/.  of  the  stock  standing  in 
the  name  of  his  uncle,  and  had  afterwards  re- 
turned 1000/.,  for  the  purpose,  as  he  must  have 
been  aware,  of  enabling  Mr.  William  Noble 
to  transfer  the  stock  called  for  by  the  executors 
of  Mr.  Adolphus.    The  only  two  grounds  upon 
which  the  defendant  could  have  continued  to 
pay  the  dividends  to  this  lady,  were,  that  he 
knew  the  trust  fund  to  have  been  applied  to  his 
own  use,  in  which  case  he  would  be  a  trustee 
for  the  plaintiffs,  and  personally  liable;   or 
that  he  knew  his  testator  to  have  been  liable,  as 
guilty  of  a  breach  of  trust.    It  was  difficult, 
under  the  circumstances  of  this  case,  for  the 
Court  to  resist  the  conclusion  that  the  defend, 
ant  paid  the  dividends,  because  he  knew  that 
the  trust  fund  had  been  applied  to  his  own  pur- 
poses.   It  was  said  by  the  defendant  in  his  an- 
swer, that  he  had  reinvested  the  sum  of  1000/. 
stock,  because  William  Noble  had  paid  him  the 
amount  of  that  stock  at  that  time ;  but  this  was 
a  most  incredible  statement.    There  couM  be 
no  doubt  that  the  defendant  knew  the  purpose 
to  which  the  stock  so  re-invested  was  to  be  ap- 
plied.   But  upon  the  other  ground  the  defend- 
ant would  be  equally  liable ;  for  considering 
this  as  a  demand  upon  the  assets  of  his  testa- 
tor, the  Court  woula  not  permit  an  executor  to 
defeat  the  diligence  of  a  claimant,  by  making 
payments^  for  a  period  of  seven  years,  and  then 
withdrawing  himself  from  liability  by  alleging 
that  there  were  no  assets.  Upon  these  grounds 
there  must  be  a  personal  decree  .against  the  de- 
fendant, with  costs. 
Bentham  v.  Noble,  at  the  Rolls,  Feb.  22, 

1833.    M.R. 


ilinj^'if  3Bfsic|  ^VKttict  €ttutt 


COSTS. 


HHiere  a  defendafU  is  not  entitled  to  ike  costs 
of  witnesses,  on  issues  found  for  him,  under 
"      §74.  of  I  Reg.  Gen.H.  T.2fF.A. 

This  was  an  action  for  libel.  The  declara- 
tioQ  contained  three  counts.  The  pleas  were, 
firat,^ot  guilty  to  the  whole ;  and  secondly,  se- 
veral justifications,  to  some  of  which  there 
were  r^licatipns  and  issues  thereon;  and 
paying  Mr8.  North  two  half-yearly  sums  of  17/*  |  to  the  others,  demurrers  and  joind€n.   The 
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trial  took  place  before  the  demurrers  were  ar- 
gued»  and  a  verdict  was  found  for  the  plaintiff 
generally,  damages  one  farthing.    A  summons 
was  afterwards  taken  out,  calling  on  the  plain- 
tiff to  shew  cause  why  the  verdict  found  for 
him  should  not  be  entered  on  the  first  count 
only,  and  for  the  defendant  on  the  second  and 
third  counts.    The  summons  was  heard  before 
Lord  Lyndhurst;  and,  after  time  taken  to  con- 
sider, he  made  an  order.    Afterwards  a  sum- 
mons was  taken  out,  calling  on  the  defendant 
to  shew  cause  why  the  plaintiff  should  not  be 
at  liberty  to  elect  on  which  count  he  would 
take  his  verdict.    He  elected  to  have  it  on  the 
third  count.     And  the  verdict  was  accordingly 
entered,  and  an  order  was  obtained  conform- 
able thereto  for  the  plaintiff,  on  the  third 
count,  and  for  the  defendant  on  the  first  and 
second  counts.    The  demurrers  were  only  ap- 
plicable to  some  of  the  pleas  to  the  first  and 
second  counts,  which  were  found  for  the  de- 
fendant.    It  was  agreed  between  the  attorneys 
that  no  argument  snould  take  place.    All  tfie 
plaintiff's  witnesses  were  necessary  in  support 
of  the  count  found  fqr  him ;  and  all  the  de- 
fendant's witnesses  were  as  necessary  in  sup- 
Eort  of  the  pleas  to  the  count  founa  against 
im,  as  in  support  of  those  to  the  counts  found 
for  him.     On  taxation,  the  Master  allowed 
the  plaintiff  the  general  costs  of  the  cause,  as 
applicable  to  the  third  count  only,  including 
all  his  witnesses ;  and  to  the  defendant  the 
costs  of  the  pleadings  only  in  respect  of  the 
first  and  second  counts.    He  allowed  no  costs 
of  the  demurrers  to  either  party,  the  argument 
having  been  mutually  abandoned.    He  allowed 
the  plaintiff  the  costs  of  the  summonses  to 
amend  the  entering  of  the  verdict,  and  conse- 
quent thereupon. 

fFMte  moved  for  a  rule  nisi  to  review  the 
Mast^'s  taxation  ;  on  the  grounds,  first,  that 
the  costs  of  the  summonses  ought  not  to  have 
been  allowed  against  the  defendant ;  and,  se- 
condly, that  the  Master  had  not  allowed  the 
defendant  sufficient  costs.    On  the  first  point, 
be  submitted  that  the  defendant  was  rather  en- 
titled than  liable  to  the  costs  of  the  summonses. 
He  succeeded  on  the  first  summons ;  and  the 
second  one  became  necessary  in  consequence 
of  the  plaintiff  not  having  claimed  his  election 
on  the  occasion  of  attending  the  first.    On  the 
second,  he  referred  to  1  Reg.  Gen.  H.  T.  2 
W.  4,  §74:   "No  costs  shall  be  allowed  on 
taxation  to  a  plaintiff  upon  any  counts  or  issues 
upon  which  ne  has  not  succeeded;  and  the 
costs  of  all  issues  found  for  the  defendant  shall 
be  deducted  from  the  pluntiff 's  costs/'    And 
contended  that,  as  the  defendant  had  succeed- 
ed on  two  out  of  the  three  issues,  he  was  enti- 
tled to  two  thirds  of  the  expenses  of  his  wit- 
nesses, in  addition  to  the  costs  of  the  pleadings  I  UNiFOBuiTr  of  process  aotw ^iRmBoruiR- 

already  aUowed  him.    He  also  contended,  that  itt. — summons. 

as  the  plaintiff  had  abandoned  his  demurrers  to 


T-  ?-V^®  third  count,  which  was  found  ftrthc 
plaintiff,  as  they  were  on  the  first  and  second 
counts,  they  must,  on  taxation,  be  whoUv  con- 
sidered  as  witnesses  on  an  issue  on  which  he 
had  succeeded ;  and  therefore  the  defendant 
not  hamg  succeeded,  he  was  not  entitled  to 
the  costs  of  those  witnesses.  The  costs  of  all 
the  witnesses  being  disposed  of,  nothinif  re- 
njained  to  be  considered  on  taxation  but  the 
pleadings  of  the  issues  on  which  the  defendant 
had  succeeded;  and  those  costs  the  Master 
had  allowed  him.  As  to  the  costs  of  the  de- 
murrers  it  had  been  mutually  agreed  that  no 
argument  should  take  place  upon  ttiem,  neU 
ther  party  could  be  entitled  to  any  costs. 

i'arke,  J. —I  think  the  defendant  ought  not 
to  be  charged  with  the  costs  of  the  summonses. 
It  the  first  and  second  counts  had  been  struck 
out,  the  defendant  would  have  been  in  no  worse 
situation  on  the  facts  of  the  case  than  he  is  now, 
because  his  witnesses  were  necessary  on  the 
thu-d  «)unt.  On  that  count  the  plaintiff  \m 
succeeded  and  therefore  the  defendant  cannot 
be  entitled  to  any  costs.  He  has  been  allowed 
the  costs  of  the  pleadings  of  the  issues  found 
tor  mm.  As  to  the  demurrers.  It  appears  that 
by  mutual  consent  they  were  not  argued  ;  and 
thwefore,  neither  party  was  entitled  to  costs. 

Kule  absolute  for  deducting  the  costs  of  the 
summonses,  and  refused  as  to  the  rest.— /?i>A- 
ardt    V.   Cohen,    January   25,    183a     K.B. 


EXAMKVATION  OP  WITNB86KS  ON  INTBEMOfiA- 
T0RIB8. — CRIMINAL   PROCBBDINOS. 

The\  W.  4,  c.  22,  §  4,  does  not  appl^  to  cri- 
minal  cases, 

Curufood  moved  for  a  rule  to  shew  eanse 
why  a  commission  under  the  I  W.  4,  c.  22, 
§  4,  should  not  issue  to  examine  witnesses  in 
France,  on  an  indictment  against  the  defen- 
dant  for  perjury.  The  words  of  the  sectios 
were,  "in  every  action;"  but  in  the  preseat 
case,  his  application  referred  to  an  indictment. 
As,  however,  the  act  was  a  remedial  one,  the 
Court  might  be  disposed  to  extend  its  provi- 
sions to  such  a  case  as  the  present; 

Perke^  J.— This  is  not  an  action.  TTie  dis- 
tmction  between  an  action  and  an  indlctnient 
IS  clear.  The  statute  only  applies  to  actions » 
and  therefore  the  present  appiication  oauiot  be 
granted. 

Rule  refused.— 7%tf  Kinsr  r.  Lad^  Briee^e. 
Jan.  23,  1833.    K.C.P.c7      ''•^^"*^' 


the  defendant's  pleas,  the  defendant  was  enti- 
tled to  the  costs  of  those  demurrers. 

nesiger  anpeared  in  the  first  instance  to  op- 


The  form  in  the  2  *  3  ^.  4,  c.  39,  muH  ke 
stftolly  foUowed. 

J.  L,  Adoi/}hus  shewed  cause  against  a  mle 


pose  the  apphcation :  and  contended,  that  as   for  setting  aside  a  summons  for  irreffularitr 

all  the  witnesses  on  the  part  of  the  defendant   The  alleged  irregularity  was,  that  the  name  rf 

were  as  necessary  to  him^  m  support  of  his]  the  plaintiff  was  not  steted  as  the  penon  who 
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would  enter  an  appearance  for  the  defendant 
if  he  did  not  comply  with  the  exigency  of  the 
process.  That  was  an  immaterial  omission  ; 
for  it  must  be  quite  clear  from  reading  the 
summons,  who  would  enter  the  appearance  in 
case  of  the  defendant'^  default ;  because  the 
nameof  the  phuntiffhad  appeared  in  the  pre- 
vious part  01  the  suauiions  as  the  person  giv- 
ing notice. 

Parke,  J. — ^That  omission  is  an  irreerilarity. 
The  statute  provides  the  form,  in  which  the 
summons  is  to  be  drawn ;  and  if  parties  will 
not  take  the  trouble  of  looking  at  the  act  be- 
fore they  proceed,  they  must  take  the  conse- 
quences. If  we  once  enter  into  the  question 
as  to  what  is  material  or  what  is  immaterial 
in  the  process,  we  shall  have  innumerable  ques- 
tions of  that  sort  coming  before  the  Court. 
The  best  way  is,  to  make  parties  remember 
the  coarse  they  ought  to  pursue,  by  setting 
aside  their  proceecUngs  for  not  doing  what  they 

ought. 

J.  L,  AdolphuM  then  pointed  out  a  fatal  de- 
fect in  the  jurat  of  the  affidavit  on  which  the 
rule  had  been  obtained,  on  which  it  was  dis- 
charged. 

Rule  discharged  with  costs. — Smith  v.  Crumv, 
Jan  22, 183^.  K.  B.  P.  C. 


Caitrt  of  {(Sqnity)  (Srt^tiiUtx. 

PARTNKRSHIP.-r-JOINT   LIABILITT. 

//.  and  B.,  partners,  undertake  profemonal 
business  for  C. ;  but  A,  was  to  have  the 
management  ofitt  without  any  interference 
of  B.  Several  sums  qf  money  are  paid  by, 
and  on  account  of  C,  in  the  regular  course 
of  business;  and  the  payments  appear, 
from  eviiience,  to  hate  been  made  on  ac- 
count of  the  business  which  the  partners 
undertook :  Held,  that  such  payments  were 
made  to  the  partnership,  and  that  B.,  the 
surviving  partner,  is  liable  to  account  for 
them. 

In  the  following  judgment,  given  by  the 
Lord  Chief  Baron  on  Monday  last,  is  stated  as 
much  of  the  facts  as  is  necessary  to  understand 
the  question  decided  by  it. 

His  Lordship  said — "  This  case  came  before 
the  Court  upon  exceptions  to  the  Master's 
report ;  and  the  question  raised  by  them  xms, 
whether  sums  of^  money  paid  to  Mr.  Charles 
Kaye,  of  the  firm  of  Freshfield  and  Kaye,  so- 
licitors, were  to  be  considered  as  paid  on 
account  of  the  firm,  so  as  to  make  Mr. 
Freshfield  liable  for  them.  The  facts,  as  far 
as  it  is  now  necessary  to  state  them,  were 
these : — In  the  year  1824,  the  affairs  of  Mr. 
Leigh  were  greatly  embarrassed.  It  ap- 
pears that  he  had  granted  mortgages  on  lus 
property  to  the  amount  of  40,0(X)^, .  and  that 
be  granted  redeemable  life  annuities  to  the 
amount  of  100,000/.  To  relieve  him  from 
these  embarrassments,  it  was  proposed  that  ap- 
plication should  be  made  to  the  Globe  Insur- 
ance Company,  for  a  loan.  Messrs.  Freshfield 
and  Kave  were  retained  by  Mr.  Leigh  for 
transacting  that  negociation  $  but  it  appearing 


that  Mr.  Freshfield  was  already  the  solicitor 
tor  the  Insurance  Company,  it  was  affteed  that 
-this  business  should  be  conducted  by  Mr  Kaye. 
Large  sums  of  money  were  paid  to  Kaye  in 
the  course  of  the  transaction ;  and  the  ques- 
tion was,  whether  Mr.  Fitshfield  was  respon- 
sible for  those  sums.  The  principle  applicable 
to  cases  of  this  sort  b,  that  when  a  partnersh^) 
is  employed  to  transact  business,  and  one  part- 
ner only  acts  therein,  money  paid  to  that  part- 
ner for  the  purpose  of  carrying  on  the  business, 
is  considered  as  paid  to  the  partnership.  It  is, 
with  reference  to  that  principle*  material  to 
consider  whether  the  sums  oi  money  paid  by 
or  on  account  of  Mr.  Leigh  to  Kaye,  had  been 
paid  in  the  regular  course  of  business,  to 
carry  on  the  transactions  which  the  partnership 
had  undertaken.  It  appeared  that  there  were 
several  charges  for  judgments,  and  other  law 
expenses,  which  it  became  necessary  for  Mr. 
Leigh  to  pay,  previous  to  the  completion  of  the 
loan  transaction.  The  necessary  sums  were 
advanced  by  the  Globe  Insurance  Company, 
and  were  applied  to  those  purposes ;  ana  that 
was  done  in  the  ordinary  course  of  business. 
It  appeared  from  the  evidence  of  Freshfield  and 
Kaye's  conveyancing  clerk,  and  from  the  en^ 
tries  in  theur  books,  that  the  partnership  acted 
in  these  transactions ;  and  I  am  therefore 
clearly  of  opinion  that  the  partnership  is  Cable 
for  the  sums  so  advanced,  and  proved  to  have 
come  into  the  hands  of  Kaye.  It  was  said, 
that  Kaye  was  not  worthy  ef  being  trusted,  and 
the  result  proved  that  he  was  not.  If  Mr. 
Freshfield  Lnew  that,  he  ought  to  have  put 
parties  on  their  guard,  by  cautioning  them  not 
to  advance  money  to  Kaye.''  His  Lordship 
having  gone  through  a  great  many  items  in  the 
accounts,  proceeded  to  say,  *'  The  cash  ad** 
vanced  by  the  Globe  Company  was  paid  in  res- 
pect of  this  transaction,  and  was  applied  partly 
to  the  discharging  of  the  mortgages.  At  that 
period  there  was  no  other' transaction  between 
Mr.  Leigh  and  Mr.  Kaye.  If,  then,  two  persons 
in  partnership  engage  to  carry  on  business  for 
a  third  person,  and  there  is  no  private  transac- 
tion between  one  of  them  and  that  person,  the 
money  paid  to  that  partner  must  be  held  prima 
facie,  as  paid  for  the  purpose  in  which  the 
partnership  had  engaged.  If  there  had  been 
a  private  transaction  between  the  employer 
and  one  of  the  partners,  money  psdd  to  that 
partner  indiridually  may  have  been  intended 
to  be  applied  to  the  pnvate  transaction,  and 
the  onus  of  proving  that  it  was  not  so  intended, 
is  cast  upon  the  employer  or  person  paying  it, 
and  charging  the  partnership  with  it.  There 
are  several  sums  in  the  accounts  subsequently 
psdd  to  Kaye,  apparently  on  account  of  some 
private  transactions  between  Mr.  Leigh  and 
Mr.  Kaye ;  and  as  Mr.  Leigh  has  not  satisfied 
me  that  such  payments  were  not  intended  to 
be  applied  to  those  private  transactions,  I  shall 
direct  further  inquiry  as  to  them.  Whether, 
therefore,  these  sums  (which  his  Lordship 
specified)  were  paid  to  the  firm  for  transacting 
the  business  in  which  the  firm  engaged,  or  to 
Kaye  in  his  individual  character,  is  a  point 
that  requires  further  inquiry ;  and  I  will  not 
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now  conftnn  the  report,  as  it  respects  those 
sttms:  but  as  to  the  other  pavmeots,  which 
appear  to  me  to  have  been  made  to  the  part- 
nership-rand Mr.  Freshfieldy  on  iHiom  the 
burthen  of  proof  to  the  contrary  lay.  has  not 
given  such  proof — I  am  clearly  of  opinion  that 
Mr.  Freshieid  is  responsible  for  those  sums, 
as  bdnff  paid  on  account  of  the  partnership, 
which  he  represents." 

FreMhfiela  v.  fjei^h.  Equity  Excheaaer. 
Westminster,  Feb.  25, 1833,  before  Lord  Chief 
Baron. 


NOTES  OF  THE  WEEK. 


House  of  Lords, 

SUITS  AT  COMMON  LAW. 

Lord  Wynford's  Bill  remains  for  the  second 
reading  on  the  28th  instant.  We  refer  to 
some  remarks  on  the  subject  in  another  part 
of  this  Number.  There  are  some  useful 
clauses  in  the  Bill,  which  we  shall  be  glad 
to  see  passed,  either  in  the  form  of  a  distinct 
measure,  or  incorporated  in  the  Bill  last 
brought  in  by  the  Lord  Chancellor. 

LAW  AMENDMENT  BILL. 

We  have  not  yet  obtained  a  copy  of  the 
BiU,  of  which  last  week  we  gave  a  report 
from  the  Lord  Chancellor's  speech.  We 
should  rather  prefer  that  the  Bill  were 
framed  in  exact  accordance  with  the  Report 
of  the  Common  Law  Commissioners,  out  of 
.which  it  has  arisen ;  and  that  if  any  altera- 
donB  be  deemed  necessary,  they  should  be 
introduced  after  the  reasona  for  them  have 
been  explained.  The  grounds  and  princi- 
ples of  the  several  provisions  would  then  be 
fully  before  Parliament  and  the  public,  and 
the  profession  would  be  better  enabled  to 
appreciate  the  value  of  the  alterations  pro- 
posed. The  Bill  was  read  a  second  time  on 
Thursday,  and  the  discussion  of  its  principle 
may  be  expected  to  take  place  on  the  mo- 
tion to  go  into  Committee  on  the  22d  inst. 


House  of  Commons, 

jriNBS  AND  BKC0VXRIE8.  —  LIMITATION  OF 
ACTIONS. —  DOWSB.  —  CURTESY. —  INHERI- 
TANCE. 

These  Bills  have  been  read  a  second  time, 
and  are  to  be  committed  on  Wednesday  the 
27th  instant.  We  have  perused  copies  of 
all  except  the  first,  which  has  not  yet  reached 
us.  They  are  the  same  as  the  Bills  of  the 
last  two  Sessions,  except  in  a  few  verbal 

Sarticukrs.     We  shall  notice  the  eftct  pf 
lese  measures  iz^  an  early  Number? 


FIVES  AVB  BaOOTBBXSB  (irBLANd). 

A  Bill  to  abolish  Fines  and  Recoveries, 
and  for  substituting  more  simple  modes  of 
AsBurance  in  Ireland,  haa  been  ordered  to 
brought  in  by  Mr.  O'ConneU  and  Mr.  Ser- 
jeant Perrin. 

SERJEANTS*  INN,  CHANCBBT  LANE. 

A  petition  has  been  presented  for  lean 
to  present  a  petition  for  a  BiU  bearing  the 
above  title,  which,  we  presume,  means,  to 
effectuate  an  "  agreement"  mentioned  in 
the  votes,  and  which  agreement,  we  under- 
stand, is  intended  to  vest  in  the  Societj 
of  Serjeants  the  freehold  of  Seijeants'  hm 
(at  present  held  for  a  long  term),  prepan- 
tory  to  taking  down  and  rebuilding  the  Inn. 

Thus,  it  appears,  some  effectual  move- 
ment is  at  last  about  to  be  made  for  the  due 
accommodation  of  the  learned  Judges  in 
transacting  business  at  Chambers.  We 
trust  that  the  several  other  improvementi 
in  regard  to  the  Courts  and  Law  Offices, 
and  the  Public  Records,  will  not  be  lost 
sight  of  in  the  intended  improvement.  An 
opportunity  like  the  present,  of  uniting  the 
various  important  objects  required  for  tlie 
despatch  of  legal  business,  may  not  soon 
occur  again. 


GLAMORGAN  ASSIZES. 


The  motion  for  a  Bill  to  remove  1i» 
Assizes  from  Cardiff  to  Swanaea,  has  been 
deferred  till  the  27th  instant. 


LUNATIC  COMMISSIONS. 

This  Bill,  which  appears  to  have  some- 
what lingered  since  it  left  the  Upper  House, 
was  read  a  first  time  on  the  12th  instant. 


GAME  LAWS. 

Mr.  Lennard  has  given  notice  for  the 
28  th  instant,  of  a  Bill  to  repeal  sections  7 
and  8  of  the  Game  Act  (1  &  2  W.  4. 
c.  32),  and  also  so  much  of  section  30  as  ta 
contained  between  the  words  *•  provided  al- 
ways," and  the  end  of  the  Act. 

The  7th  section  provides,  that  under 
existing  leases  the  landlord  shall  have  the 
game,  except  the  right  of  killing  game  has 
been  expressly  granted,  or  a  fine  paid*  or 
the  term  exceeds  twenty-one  years.  IVe 
8th  section  provides,  that  the  Act  shall  not 
affect  any  existing  or  future  agreements 
respecting  game,  nor  any  rights  of  manor, 
forest,  chaae  or  warreiu 
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The  ▼ords  referred  to  in  section  30»  re- 
late to  proceedings  for  trespass  in  the  day- 
time upon  lands  in  search  of  game,  and 
provide  that  the  licence  of  the  occupier 
shall  not  be  a  sufficient  defence  where  the 
landlord  is  entitled  to  the  game,  and  that 
the  party  entitled  to  the  game  may  enforce 
the  penalty. 

JUSnCBS  OF  THB  PBACB. 

Mr.  Lamb  has  given  notice  of  a  Bill  to 
renew  the  Act  for  the  more  effectual  Ad- 
ministration of  the  Office  of  Justice  of  the 
Peace  in  and  near  the  Metropolis ;  and  of 
another  Bill  to  render  more  effectual  Pro- 
ceedings before  Justices  of  the  Peace  in 
certain  cases. 


JOIMT  TBNAMT8.      P.  323. 

Forfeited  to  the  Kin^ :  otherwise,  if  they 
had  been  seised  in  fee  sunple ;  or  if  husband 
and  wife  had  been  seised  in  the  nature  of  joint 
tenants ;  vit.,  per  tout  ei  non  per  mfe,  and  not 
per  mie  et  per  tout,  H.  O.  S. 


COPYHOLDS. — ^LBOAL  BSTATB.      P.  323. 

C,  is  effectually  clothed  with  the  legal  estate 
in  the  entire  premises.  The  admission  of  B., 
the  tenant  for  life,  was  the  admission  of  the 
remainder-man,  A, ;  and  the  words  in  the  sur- 
render from  j4.  to  C.  are  adequate  to  pass  the 
reversion.  H.  O.  S. 


BIGHWATS. 


This  Bill  has  been  read  a .  second  dme, 
and  committed  for  the  15th  of  April.  An 
analysis  of  the  Bill  will  appear  in  our  next 
number. 


DBAMATIC   LrrBRABT  PBOFBBTT  AND  FBB- 

FOBMANCBS. 

Bills  to  amend  the  Laws  relating  to 
Dramatic  Literary  Property,  and  for  regu- 
lating Dramatic  Performances  in  London 
and  Westminster,  &c.  have  been  brought  in 
by  Mr.  Lytton  Bulwer  and  Mr.  0'Ck)nnell. 
As  soon  as  l^ese  Bills  have  passed,  we  trust 
the  more  general  question  of  the  Laws  of 
Literary  Property  vnll  be  entered  upon. 


SMALL  DBBT8. 


A  Bill  has  been  presented  and  read  a  first 
time,  for  the  more  easy  and  speedy  Recovery 
of  Small  Debts  within  the  Township  of 
Hyde  and  other  places  in  the  county  of 
Chester. 


ANSWERS  TO  QUERIES. 


9afD  0f  9ropertjr  anlr  Conbesancing. 

HBIR. — TAIL-MALB.      P.  365. 

An  estate  tail  expires  when  there  is  a  future 
of  issue  inheritable  to  it,  and  the  donor  may 
then  enter.  Co.  Litt.  25  (a).  But  I  appre- 
hend, that  as  the  ultimate  fee  simple  of  the 
land,  expectant  on  the  failure  of  issue  male, 
vests  in  the  donor  (2  Black.  Com.  112),  his 
heir,  and  not  his  heir-maie,  would  take  in  the 
ease  proposed.  ^*  L, 


QUERIES. 


BBQUXST. — ^ANNUITY. 

^.  B.  bequeathed  an  annuity  to  his  daughter, 
payable  mrmg^  the  life  of  kis  widow.  The 
daughter  survived,  and  for  a  time  received  her 
annuity.  She  is  now  dead,  and  the  vridow  re- 
fuses to  continue  the  payment  of  the  annuity 
to  her  legal  representative^  upon  the  ground 
that  it  determined  at  the  death  of  the  daughter. 
Can  the  widow  justify  the  refusal  ? 

T.  S. 


DIVIDXNDS. — TBNANT  POR  LIPB. 

A't  by  his  will,  bequeaths  to  his  wife  for 
life  the  dividends  on  certain  stock  in  the  three 
er  cent,  reduced  bank  annuities,  with  remain- 
er  over.  The  testator  died  at  three  o'clock 
in  the  morning  of  the  day  on  which  the  divi* 
dends  are  payable.  Do  the  dividends  in  ques- 
tion go  to  the  tenant  for  life,  or  to  the  execu- 
tors i  AspiRO. 


S 


Common  lain. 

POWBR  OP  A  CORONBR. 

Has  a  coroner,  when  holding  an  inquest, 
power  to  compel  a  surgeon,  who  h€*  no  pre'* 
vious  knowledge  of  the  cnute  of  the  death  of 
the  deceatedt  to  attend  and  inspect  the  body, 
that  he  may  afterwards  be  enabled  to  give  evi- 
dence of  the  cause  of  his  death  ?  And  if  not, 
then  can  he  compel  a  surgeon,  who  attended  or 
saw  the  deceasea  before  his  death,  to  inspect 
the  body  after  death,  that  he  may  give  better 
evidence  of  the  cause  of  death  ?  And  is  the 
surgeon  inspecting  entitled,  in  either  case,  to 
any,  and  what  pecuniary  compensation,  for  his 
attendance  and  services?  and  from  whom^ 
And  will  he  be  justified,  either  in  refusing  to 
inspect,  or  in  withholding  his  evidence^  until 
he  IB  paid?  A. 


.»• 
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ALIEN. — MABRIAGB. 

A  woman  seised  in  fee,  marries  an  alien: 
1.  Does  the  husband  take  any,  and  what  es- 
tate, in  the  land?  2.  Would  the  Crown,  on 
office  found,  take  any,  and  what  estate  ?  3.  Be- 
fore office  found,  in  whose  name  should  a  dis- 
tress be  taken?  4.  Upon  whose  demise  should 
an  ejectment  be  brought,  if  it  became  neces- 
sary to  eject  a  tenant  ?  Medii. 


MISCELLANEA. 


13RANTILLE  SHARPE,   AND  THE    CASE    OF  THE 

SLAVE  STRONG. 

In  the  year  1 765,  one  Jonathan  Strong,  who 
had  been  a  slave  at  Barbadoes,  receivecTmedi- 
cal  assistance  from  William,  the  brother  of 
Granville  Sharpe,  and  beings  restored  to  health, 
was  claimed  by  Ids  former  master,  and  lodged 
in  the  Compter.  The  poor  black  sent  to  Mr. 
Sharpe,  who  soon  obtained  a  hearing  of  the 
question  before  the  Lord  Mayor. 

When  the  appointed  day  was  come  (Sept. 
18,)  he  attended  at  the  Mansion  House,  and 
found  Jonathan  in  the  presence  of  the  Lord 
Mayor,  and  also  two  persons  who  claimed  him, 
the  one  a  notary  public,  who  produced  a  bill 
ef  sale  from  the  original  master  to  James  Kerr, 
Esq.,  a  Jamaica  planter,  who  had  refused  to 
pay  the  purchase-mone^  (thirty  pounds)  until 
the  negro  should  be  debvered  on  board  a  ship 
belonfi^ing  to  Messrs.  Muir  and  Atkinson, 
bouna  to  Jamaica,  the  captain  of  which  vessel, 
Mr.  David  Lair,  was  the  other  person  then  at- 
tending to  take  him  away. 

The  Lord  Mayor  having  heard  the  claim, 
lud,  that  "  the  lad  had  not  stolen  any  thing, 
and  was  not  guilty  of  any  offence,  and  was 
therefore  at  liberty  to  go  away;"  whereupon 
the  captain  seized  him  by  the  arm,  and  told 
the  Lord  Mayor,  he  took  him  as  the  property 
of  Mr.  Kerr.  Mr.  Beech,  the  city  coroner, 
now  came  behind  Mr.  Sharpe,  and  whispered 
in  hb  ears  the  words  **  Charge  him ;"  at  which 
Mr.  Sharpe  turned  upon  the  captain,  and  in  an 
angry  manner  said.  Sir,  I  charge  you  for  an 
assault.  On  this,  captain  Lair  quitted  his  hold 
of  Jonathan's  arm,  and  all  came  away, — Jona- 
than following  Mr.  Sharpe,  and  no  one  daring 
to  touch  him. 

Mr.  Sharpe  was  soon  afterwards  sued  by 
the  original  master  of  the  slave.  His  first  step, 
in  order  to  defend  lumself  from  the  legal  pro- 
cess instituted  against  him,  was  to  apply  to  an 
eminent  solicitor  in  the  Lord  Mayors  office, 
and  to  retain  Sir  James  Eyre,  then  recorder  of 
the  city,  and  afterwards  Lord  Chief  Justice  of 
the  Court  of  Common  Pleas,  as  his  counsel. 
After  some  consideration  of  the  case,  the  so- 
licitor brought  him  a  copy  of  the  opinion  given 
in  the  year  i  729,  by  the  Attorney  and  Solicitor 
General,  Yorke  and  Talbot,  asserting  that  a 
slave  coming  from  the  West  Indies  to  Great 
Britain  or  Ireland,  does  not  become  free,  and 
assured  him  that  they  should  not  be  able  to  de- 
fend him  against  the  action,  as  tlic  Lord  Chief 
Justice  Mansfield  was  also  decidedly  of  the 
same  opinion. 


In  this  difficult  task  of  legal  inquiry,  he  had 
no  instructor;  no  assistant,  except  Us  own 
diligence ;  no  encourager  except  his  own  con- 
science :  for  it  is  remarkable  that  during  his 
studies,  he  applied  to  the  celebrated  judge  and 
commentator,  Dr.  Blackstone,  but  received 
little  satisfaction  from  his  opinion  on  the  in- 
teresting subject  in  question.  He  consulted, 
likewise,  several  other  professional  men  of 
eminence,  but  coidd  find  no  one  whose  opinion 
was  favourable  to  his  undertaking.  Even  my 
own  lawyers,  he  repeats,  were  against  me ;  so 
much  force  had  precedent,  and  the  authority  of 
those  great  names,  Yorke  and  Talbot,  to  bias 
even  the  soundest  judgment. 

By  continual  application,  before  the  final 
term  when  he  was  to  answer  the  charge  i^nst 
his  brother  and  himself,  Granville  had  added 
to  a  thorough  investigation  of  the  English  hvn, 
much  extraneous  research  into  those  of  other 
nations ;  and  he  had  compiled  in  manuscript  a 
tract,  '*  On  the  Injustice  and  dangerous  ten- 
dency of  tolerating  Slavery,  or  even  of  admit- 
ting the)  least  claim  to  private  property  in  the 
Persons  of  Men  in  England."  This  tract,  when 
completed,  he  submitted  to  the  perusal  of  Dr. 
Blackstone;    and  then  employed  his  utmost 
efforts  to  circulate  it,  by  means  of  numrroos 
copies,  among  those  on  whom  he  wished  it  to 
produce  a  favourable  effect.    The  arguments 
contained  in  it  were  irresistible,  and  bv  its 
success  he  had  the  satisfaction  of  simply  fulfil- 
ling his  promise  to  his  antagonist.     The  sub- 
stance of  this  tract,  he  says,  was  handed  about 
among  the  gentlemen  of  the  law,  in  twenty  or 
more  different  MS.  copies,  for   nearly  two 
years,  until  the  lawyers  employed  against  the 
negro,  Jonathan  Strong,  were  intimidated,  and 
the  plaintiff  was  compelled  to  pay  costs  for 
not  bringing  forward  the  action. 


THE  EDITOR'S  LETTER  BOX. 


The  papers  on  the  Forms  of  Admission  and 
Fees  demanded  of  Attorneys  ;  on  Gavelkind ; 
on  Mortgage  Covenants ;  and  Costs> ;  will  pro- 
bably appear  next  week. 

We  beg  that  our  correspondents,  in  referring 
to  cases,  will  take  the  trouble  to  look  at  the 
original  reports  ;  for  in  citing  at  second  hand, 
there  are,  from  misprints  or  otherwise,  many 
instances  of  mistake,  either  in  the  names  of  the 
parties  or  the  authorities. 

We  refer  "  Adolescens'*  to  the  first  volume 
of  our  work,  pp.  \7,  33,  53,  where  he  will  find 
the  best  advice  we  can  give  for  the  study  of 
the  law. 

During  the  sitting  of  Parliament,  and  the 
rapid  introduction  of  new  bills  importantly 
affecting  the  state  of  the  law,  we  shall  endeavor 
to  meet  the  wishes  of  numerous  subscribers, 
by  an  occasional  double  number,  in  order  to 
prevent  the  accumulation  of  arrears. 

We  are  obliged  to  defer  several  Queries  and 
Answers  till  next  week. 

Erratum, — P.  317,  last  line,  for  Jones  v. 
Jones,  read  fTyaU  v.  CockereU, 
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THE  LORD  CHANCELLOR'S  LAW 
AMENDMENT  BILL. 


This  BiU^  is  founded  chiefly  on  the  Second 
and  Third  Reports  of  the  Common  Law 
Commissioners.     Its  objects  are  as  follow  : 

1 .  To  authorize  the  Judges,  or  any  eight 
cf  them,  including  the  three  Chiefs,  to  make 
alterations  in  tiie  mode  of  pleading,  in  order 
to  leave  the  questions  to  be  tried  by  a  jury 
less  at  large  than  they  now  are. 

2.  To  enable  executors  to  bring  actions 
for  injories  done  to  their  testator,  and  to 
subject  them  to  actions  for  injuries  done  by 
him. 

3.  To  provide  a  remedy  at  law  for  one 
part  owner  against  another,  and  for  arbitra- 
tions between  them. 

4.  To  limit  actions  of  debt  to  ten  years, 
for  rent,  covenant,  bond,  debt,  or  recogni- 
zance; to  two  years  for  penalties;  and 
six  years  in  other  cases;  with  exceptions 
as  to  infants,  &c. .  and  acknowledgments  in 
writing  within  the  time. 

5.  To  abolish  pleas  of  abatement  for  non- 
joinder of  parties  out  of  the  jurisdiction  of 
the  Court ;  and  for  misnomer  (which  may 
be  amended)  ;  and  to  permit  defendants .  to 
be  sued  by  the  initials  of  their  first  names.  • 

6.  To  abolish  wager  of  law,  and  allow 
actiona  of  debt  on  simple  contract  against 
executors. 

7.  To  empower  the  Judges  to  make  re- 
gulations for  the  admission  of  written  docu- 
ments. This  part  of  the  Bill  renders  unne- 
cessary the  clauses  in  Lord  Wynford's  for- 
mer Bill»  which  were  noticed  at  page  376. 

8.  To  authorize  the  Superior  Courts,  or 
vo.  cxxxi. 


one  of  the  Judges,  to  direct  issues,  to  be 
tried  before  the  sheriff  of  each  county  in 
cases  of  a  limited  amount,  and  which  do 
not  involve  any  difficult  question  of  law  or 
&ct. 

9.  To  provide  for  the  payment  of  money 
into  Co\ut  in  all  cases,  except  for  assault, 
libel,  crim.  con.,  &c. 

10.  To  try  local  actions  in  any  county. 

11.  To  provide  for  variances  between 
writings  product  in  evidence  and  the  re- 
cord. 

12.  That  special  cases  may  be  stated  for 
the  opinion  of  the  Court,  without  proceeding 
to  trial. 

13.  To  render  witnesses  interested  solely 
on  account  of  the  verdict,  admissible. 

14.  To  allow  interest  on  debts  and  in 
trover,  and  on  writs  of  error. 

15.  To  subject  executors  to  costs:  to 
give  costs  on  noUe  prosequi;  on  sci.  fa.; 
and  of  special  juries  in  case  of  nonsuit. 

16.  To  enable  the  Judges  to  make  re- 
gulations for  the  taxing  officers  of  each 
Court  to  tax  costs  of  the  other  Courts,  and 
to  appoint  some  place  for  the  business  of 
taxation  of  all  the  Courts. 

17.  Executors  to  have  power. to  distrain 
for  arrears  of  rent. 

18.  To  prevent  the  revocation  of  arbi- 
trations ;  to  compel  the  attendance  of  wit- 
nesses, and  empower  the  arbitrators  to  ad- 
minister oaths. 

19.  To  extend  the  power  of  granting 
commissions  to  take  affidavits  in  Scotland 
and  Ireland. 

20.  To  aboHsh  Holidays,  except  Sundaya, 
Christmas  Day,  and  a  few  other  dayi. 
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Thi  Lard  Chancellor's  Im  Amendmmti  BQl 


The  great  importance  of  this  Bill,  both  in 
regard  to  various  parts  of  the  Law,  and  to  the 
Practice  of  the  Common  Law  Courts,  induces 
us  to  print  it  ver^a^im.  And  we  shall  accom- 
pany the  clauses  with  references  to  llie  Ap- 
pendix of  the  Monthly  Record  (published 
September,  1831),  which  contains  the  Third 
Report  of  the  Common  Law  Commissioners, 
and  by  such  extracts  as  may  be  necessary 
from  tiie  Second  Report,  which  we  have  not 
deemed  it  necessary  to  print  at  large,  inas- 
much as  many  of  the  recommendations  it 
contained  have  been  already  adopted  by  the 
Legislature,  and  passed  into  laws.  Amongst 
these,  are  the  Acts  of  Interpleader,  Speedy 
Judgment  and  Execution,  Examination  of 
Witnesses,  Prohibition,  and  Mandamus, 

The  extracts  which  we  shall  now  give 
from  that  Report,  will  explain  the  grounds 
on  which  a  considerable  part  of  the  present 
Bill  has  been  prepared,  and  enable  our  rea- 
ders to  judge  of  the  expediency  of  the  pro- 
posed aiteFRtions. 

For  the  greater  convenience  of  reference, 
we  have  numbered  the  sections,  and  shall 
distinguish  the  various  parts  of  the  Bill  by 
the  leading  heads  to  which  we  have  adverted 
in  the  preceding  summary  : 

The  Bill  is  intituled  '*  An  Act  for  the  fur- 
ther Amendment  of  tlie  Law,  and  the  better 
Advanoement  of  Justice;"  and  is  as  follows : 

PLSAniNOS. 

1.  Judges  to  have  power  to  make  alterations  in 
the  mode  of  Pleading  in  the  Superior  Courts, 
Not  to  deprive  any  person  qf  the  power  of 
pleading  the  General  Issue  given  by  any 
Statute, 

Whereas  it  would  greatly  contribute  to  the 
diminishinsr  of  expense  in  suits  in  the  Superior 
Courts  of  Common  Law  at  Westminster  if  the 
Pleadings  therein  were  in  some  respects  alter- 
ed, and  the  questions  to  be  tried  by  the  jury 
left  less  at  large  thao  they  now  are  according 
to  the  course  and  practice  of  pleading  in  seve- 
ral forms  of  action ;  but  this  cannot  be  con- 
Tcpiently  doqe  otherwise  than  by  rules  er 
orders  of  the  Judges  of  the  said  Courts  from 
time  to  time  to  be  made»  and  doubts  may  arise 
as  to  the  power  of  the  sud  Judges  to  make 
such  alterations  without  the  authority  of  Par- 
liament :  Be  it  therefore  enacted  by  tne  King's 
most  Excellent  Majesty,  by  and  with  the  adnce 
and  consent  of  the  Lords  Spiritual  and  Tem- 
poral, and  Commons,  in  this  present  Parlia- 
ment assembled,  and  by  the  authority  of  the 
same,  that  the  Judges  of  the  said  superior 
C^mrts,  or  any  eight  or  more  of  them,  of  whom 
Ihe  Chiefs  of  each  of  tiie  said  Courts  shall  be 
three,  shall  and  may,  by  any  rule  or  order  to 
be  from  time  to  time  by  them  made,  in  term 
or  vacation,  at  any  time  within  five  years  from 
ths  time  when  this  Act  shall  take  effect,  make 


such  alterations  in  the  mode  of  pleading  in  the 
SMd  Courts,  and  in  the  mode  of  entering  and 
transcriiiing  pleadings,  judgments,  and  other 
^proceedings  4a  actions  «t  kMr,  and  such  regu- 
lations as' to  the  payment  of  costs,  and  other- 
wise for  carrying  mto  effect  the  said  alterations, 
as  to  them  may  seem  expedient ;  and  any  role 
or  iirder  so  made  shall  be  binding  and  obliga- 
tory on  the  said  Courts,  and  on  all  Courts  of 
Error  into  which  the  judgments  of  the  said 
Courts  or  any  of  them  shall  be  carried  by  anv 
writ  of  error,  and  be  of  the  like  force  and 
effect  as  if  the  provisions  contained  therein 
had  been  expressly  enacted  by  Parliament: 
Provided  also,  that  no  such  rule  or  order  shaD 
have  the  effect  of  depriving  any  person  of  the 
power  of  pleading  the  general  issue,  and  giving 
the  special  matter  in  evidence,  in  any  ca$e 
wherein  he  is  now  or  hereafter  shall  be  entitled 
to  do  so  by  virtue  of  any  Act  of  Parliament 
now  or  hereafter  to  be  in  force*. 


*  This  clause  appears  to  be  founded  on  the 
following  remarks  and  suggestions  in  the  Se- 
cond Report  of  the  Common  Law  Commis- 
sioners, pp.  31—35. 

**  Though  by  the  modem  practice  no  record 
of  the  pleading  is  in  general  drawn  up  untQ 
after  bsue  joined  or  judgment  signed,  yet  in 
theory  or  contemplation  of  law,  every  proceed- 
ing in  the  suit,  from  the  appearance  of  Ae 
parties  inclusive,  is  always  supposed  to  be  re- 
corded by  contemporaneoos  entry  on  die  roBs 
of  the  Court;  and  the  paper  nleadhsgi  dttm- 
selves,  which  are  filed  or  ddivered  between 
the  parties,  purport  (contrary  to  the  t^ue  state 
of  fact)  to  be  extracts  from  such  record.  The 
effect  of  this  is,  that  when  the  pleadings  come 
to  be  drawn  out  in  full  form,  that  is,  when 
they  are  made  up  into  an  issue  or  paper  book, 
or  transcribed  into  a  record  for  tnal,  or  nki- 
mately  entered  on  a  jadgnMoi  roU,  thkey  are  in 
each  case  encumbered  with  the  addtUon  of 
certain  formal  entries  then  retrospectiveiy 
made,  of  the  different  acts  that  have  beon  done 
or  are  supposed  to  have  been  done  in  Court, 
and  recoraed,  at  every  antecedent  stage  of  the 
suit.  These  acts  in  Court  have  the  gcnenl 
name  of  eantimtawfes,  because  their  elfect  u  to 
continue  or  carry  on  the  history  <»f  tke  soil 
regularly  from  term  to  term,  withont  chMS 
or  interruption,  as  the  ancient  rigour  of  prac- 
tice prescribed.  The  entries  of  them  are  of 
various  kinds  and  appellations,  according  to 
the  nature  of  the  case;  among  the  jprindpal 
are  the  entr^  of  continuance  by  imparlancf, 
curia  advisari  vuli,  9ice  oomes  non  musii  Steoe, 
toAJurata  ponitur  in  respeetu. 

*'  It  appears  to  us  that  there  is  no  advanlage 
or  propriety  in  the  legal  supposition  itself  oa 
which  the  whole  of  tms  practice  is  in  a  great 
measure  founded ;  viz.  that  a  record  of  the 
proceedings  exists  at  a  period  earlier  than 
that  when  it  is  in  fact  dravm  up.  It  is  pro- 
dtt<itive  too  of  unaeoessary  expense,  br  fufd* 
tling  the  officers  of  theOourt  to  fees  tar  en- 
tries, in  respect  of  winch  th^  ha?epcrfi>nied 
no  real  duty  or  service. 


The  Lord  CkanceUcns  Law  Amendmsnt  ML 
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EXXCUT0R8* 

2.  Esecuiari  to  bring  actions  for  injuries  to  the 
real  estates  of  the  deceased;  and  actions  to  be 
brought  against  executors  for  an  injury  to 
property f  real  or  personal,  by  their  testator. 

And  whereas  there  is  no  remedy  provided  by 
law  for  injuries  to  the  real  estate  of  any  person 
deceased^  committed  in  his  lifetime,  nor  for 
certain  wrongs  done  by  a  person  deceased  in 


I  his  lifetime  to  anotber  in  respect  of  his  pnv 
perty^  real  or  personal;  for  remedy  thereof 
he  it  enacted,  that  an  action  of  trespass,  or 
trespass  on  the  case,  as  the  case  may  be,  may 
be  maintained  by  the  executors  or  admiuistrar 
tors  of  any  person  deceased  for  any  ii^ury  to 
the  real  estate  of  such  person,  committed  in 
his  lifetime,  for  which  an  action  might  have 
been  maintained  by  such  person,  so  as  such 
injury  shall  have  been  committed  within  six 


"  We  recommend,  therefore,  the  introduc- 
tion of  a  rule  that  the  entry  of  the  proceedings 
upon  the  record  for  trial,  or  on  the  judgment 
roll  (according  to  the  nature  of  the  case)  shall 
be  taken  to  be,  and  shall  be  in  fact,  the  first 
entry  of  the  proceedings  in  the  cause,  or  of  any 
part  thereof  upon  record,  and  that  no  fees 
shall  be  payable  in  respect  of  any  prior  entry 
made  or  supposed  to  be  made  on  any  roll  or 
record  whatever. 

"  But  whether  such  a  provision  be  made  or 
not,  we  think  that  it  would  at  all  events  be  de- 
sirable to  abolish  the  formal  entries  of  continu- 
ances.   The  acts  in  Court  to  which  they  refer, 
do  not  in  fact  take  place,  and  their  alleged  oc- 
currence is  a  mere  fiction.    It  is  a  fiction  too, 
without  a  valuable  object,  and  serves  merely  to 
commemorate  an  antiquated  system  of  practice. 
For  the  law  has  long  ceased  to  require  in  reality 
that  strict  continuance  of  the  suit  from  term 
to  term,  by  previous  sanction  of  the  Court, 
which  was  considered  (for  reasons  now  difficult 
to  trace),  of  such  essential  i^iportance  in  the 
jurisprudence  of  the  middle  a^es ;  and  even  as 
early  as  in  the  reign  of  King  JElenry  8.  (32  Hen. 
8.  c.  30.)y  it  was  provided  that  no  miscontinu- 
ance or  discontinuance  should,  after  verdict, 
have  the  effect  of  reversing  the  judgment ;  a 
provision  since  extended  by  the  stat.  Queen 
Anne  (4  Anne  c.  16.)t  to  juogments  upon  con- 
icssion  nihil  dicit  and  non  sum  informatus. 
The  fiction,  however,  b.not  only  useless  but 
inconvenient,  for  notwithstanding  these  sta- 
tutes, there  are  instances  in  which  the  want  of 
a  continuance  on  the  record  may  be  sufficient 
to  defeat  the  proceedings,  and  the  necessity  of 
making  such  entries  on  the  roll,  and  in  the 
isMie  or  paper  book,  is  a  source  of  frequent 
embarrassment  and  expense.    It  is  of  course 
our  meaning,  that  the  abolition  of  these  forms 
should  be  without  prejudice  to  any  rules  of 
practice  as  to  the  periods  of  proceeding  in  a  suit ; 
60  that  in  any  case  whi^re  according  to  such 
rules  it  would  be  irregular  to  pass  by  a  whole 
term  without  taking  a  step  in  the  cause,  such  ir- 
regularity would  swl  be  a  ground  of  objection. 
It  is  only  the  entry  of  the  continuance  that  we 
would  propose  to  set  aside,  and  this  because 
it  has  degenerated  into  an  unmeaning  form, 
serving  rather  to  disguise  than  to  illustrate  the 
due  course  of  practice,  and  productive  of  use- 
less difficulty  and  expense.    The  change  should 
also  be  without  prejudice  to  the  use  otwhat  are 
called  Pleas  puis  darreign  continuance ;  and  in 
every  case  where  such  a  plea  would,  but  for 
that  change,  be  allowable,  it  might  still  be 
plejui^  in  another  form,  substituting  for  the 


allegation  that  the  matter  took  place  since  the 
last  continuance^  an  allegation  that  it  took 
place  since  the  time  of  the  last  pleading.  Nor 
ought  the  disuse  of  continuances  to  dispense 
in  any  degree  with  the  necessity  of  accurately 
entering  upon  the  record  when  drawn  up,  the 
dates  or  times  of  each  different  pleading  or 
proceeding  in  the  cause.  But  we  think  that 
instead  of^dating  them  of  the  term  generally, 
or  in  reference  to  some  feast  day  in  the  term, 
they  ought  to  be  recorded  as  of  the  day,  month, 
ana  year,  when  they  actually  took  place,  that 
method  being  more  readily  intelligible,  and  in 
other  respects  more  convenient.  The  paper 
pleadings  as  filed  or  delivered  between  the 
parties,  ought  also  to  be  entitled  in  the  same 
manner. 

*'  The  practice  of  entering  warrants  ofattor^ 
ney  to  sue  or  defend  (no  warrant  in  writing 
being  in  fadt  given  by  the  client)  appears  to 
rest  on  no  better  foundation,  and  to  be  attend- 
ed with  no  more  real  advantage  than  that  of 
entering  continuances ;  we  recommend,  there- 
fore, its  abolition,  it  being  contrary,  in  our 
judgment,  to  sound  principle  to  retain  in  any 
case,  a  form  unconnectea  with  a  substantial 
ol^ect,  and  productive  of  any  expense  or  diffi- 
culty  to  the  suitor.  In  connexion  with  this 
subject  we  may  also  remark,  that  the  filing  of 
warrants  of  attorney  is  an  useless  form,  except 
in  the  instances  of  a  warrant  of  attorney  to  con- 
fess judgment,  or  enter  satisfaction  on  the  re- 
cord. 

"  Not  only  in  the  mode  in  which  the  plead- 
ings are  recorded,  but  in  the  style  in  whicn  they 
are  framed,  there  is  much  that  is  in  the  nature 
of  mere  formal  entry,  and  the  introduction 
of  which  tends  needlessly  to  encumber  and 
lengthen  the  allegations.  Such  is,  in  our  opi- 
nion,  in  some  instances  the  character  of  those 
formal  commencements  and  conclusions  appro- 
priate to  almost  every  pleading.  It  is  not 
that  the  different  formulae  to  which  we  allude, 
are  in  any  case  withont  a  substantial  meaning, 
for  they  always  serve  to  mark  the  character 
and  tendency  of  the  allegation ;  they  afford  a 
test,  for  example,  whether  it  is  in  abatement 
or  bar,  whether  in  estoppel  or  not,  and 
whether  intended  to  apply  to  the  whole,  or  to 
part  of  the  demand.  But  we  think  that  this 
useful  object  may  be  quite  as  well  attained 
^vithout  the  insertion  of  such  of  the  formulae  as 
are  of  a  familar  and  ordinary  kind.  The  ge- 
neral actionem  non,  precludi  non,  and  prayer  of 
judgment  for  the  aebt  or  damages,  are  the 
forms  of  incomparably  the  most  frequent  oc- 
currence ;  and,  as  theylndioatfe  tjo  peculiarity 

2  D  2  —  '  •    ■ 


S9S 


The  Lard  Chancellor*s  Law  Amendment  BUL 


cfdendar  months  before  the  death  of  such  de- 
ceased penon,  and  provided  such  action  shidl 
be  brought  within  one  year  after  the  death  of 
such  person ;  and  the  damages,  when  recover- 
«dy  sliall  be  part  of  the  personal  estate  of  such 
' . 

in  the  pleading,  may  well  be  considered  as  su- 
perfluous. These  th<>refore,  we  think,  might 
with  advantage  be  laid  aside ;  it  being  at  the 
same  time  declared,  that  whenever  a  plea  or 
subsequent  pleading  on  the  part  of  the  defen- 
dant, begins  and  ends  without  this  commence- 
ment and  conclusion,  it  shall  be  taken  as 
pleaded  in  bar  of  the  action  generally ;  and 
when  a  replication  or  subsequent  pleading  on 
the  part  of  the  plaintiff  so  begins  and  ends,  it 
is  to  be  taken  as  in  muntenance  of  the  action 
generally.  But  in  the  rarer  cases  of  pleadings 
to  the  jurisdiction,  in  abatement,  in  estoppel, 
in  bar  to  the  further  maintenance,  or  in  an- 
swer to  part  only,  we  would  still  retain  the  pre- 
sent commencements  and  conclusions,  as  tend- 
ing usefully  to  mark  the  character  of  the 
pleading. 

"The  form  of  tkdemurr^  and  of  vl joinder  in 
demurrer,  might  also  be'beneiicially  retrenched 
in  the  manner  suggested  in  one  of  the  regula- 
tions subjoined  to  Siis  Report. 

*•  The  recital  of  the  writ  and  allegation  of 
the  custody  of  the  manhal,  or  of  being  dedtor 
to  the  King  at  the  beginning,  and  the  allega- 
tion of  quo  minus,  and  production  of  suit  and 
pleHget  at  the  end  of  the  declaration,  are  now 
wholly  useless  and  ought  to  be  discontinued ; 
and  the  same  remark  applies  to  the  formal  de- 
fence at  the  commencement  of  the  plea.  With 
respect  to  the  recital  of  the  writ  and  the  alle- 
gation of  the  custody  of  the  marshal,  they 
would  indeed  be  wholly  improper,  supposing 
the  recommendation  in  our  First  Report  to  be 
carried  into  effect,  as  to  the  disuse  of  original 
writs  and  proceedings  by  bills. 

"  The  constant  reiteration  of  time  and  place 
in  the  pleadings,  is  another  source  of  prolixity, 
and  is  farther  objectionable  as  leading  to  tne 
inference  that  the  party  is  bound  or  prepared 
to  prove  the  time  when,  and  place  where  the 
fact  happened,  in  conformity  with  his  state- 
ment of  them  on  the  record ;  a  supposition  in 
most  cases  contrary  to  the  truth ;  the  general 
rule  being  that  time  and  place  need  not  be 
proved  as  laid.  The  same  remarks  apply  to 
the  allegations  so  frequently  occurring,  of 
gunntitu,  number,  price,  value  and  sums  ^tno- 
nev.  It  has  been  suggested  that  a  general 
rule  might  properly  and  beneficially  be  estab- 
lished, that  in  every  case  where  by  law  it  shall 
be  unnecessary  to  prove  such  particulars  ac- 
cording to  the  allegation  thereof  in  the  plead- 
ings, it  shall  be  unnecessary  also  to  make  the 
allegation.  We  see  no  objection  to  such  a 
rule,  and  we  recommend  its  adoption,  as  tend- 
ing to  abbreviate  and  improve  the  style  of 
pleading.  But  the  mention  of  the  county  in 
the  margin  of  the  declaration,  should  be  ex- 
cepted vtom  its  operation ;  as  the  insertion  of 
it,  serves  the  particular  purpose  of  shewing  in 
what  county  the  plaintiff  proposes  to  have  the 
action  tried. 


person ;  and  further,  thai  an  action  of  trespass, 
or  trespass  on  the  case,  as  the  case  may  be, 
may  be  muntained  against  the  exemtofs  or 
administrators  of  any  person  deceased  for  any 
wrong  committed  by  him  in  his  lifetime  to 

"  Subjoined  to  this  Report,  will  be  found  ex- 
amples, illustrative  of  the  different  changes  io 
the  style  of  entry,  and  of  pleading,  above  pro- 
posed. 

"  The  formula,  caUed  a  Protestation  might  be 
conveniently  laid  aside,  supposing  the  rule  to 
be  established,  that  where  a  traversable  fact  is 
passed  over  without  traverse,  the  right  of  de- 
nying it  in  another  action,  shall  be  always 
saved,  without  the  aid  of  a  protestation. 

"  The  mode  of  denial  in  pleading',  known  by 
the  name  of  a  Special  or  Formal  Traverse, 
though  not  now  in  freouent  use,  is  still  of  oc- 
casional occurrence.  It  commences  with  mat- 
ter of  inducement  introductory  to  the  denial, 
and  concludes  with  a  verification ;  and  differs 
in  these  respects  from  an  ordinary  trayerse  or 
denial,  which  has  in  general  no  inducement, 
and  concludes  nith  a  tender  of  issue,  that  is 
(in  most  cases)  concludes  to  the  emsntry.  This 
method  of  special  traverse  appears  to  us  to  re- 
quire reform.  We  do  not  recommend  its  tot&l 
abolition,  because  the  inducement  is  someiimrs 
useful,  as  tending  to  point  out  more  distincriy 
the  meaning  or  extent  of  the  denial,  or  as  ^r- 
ing  the  adversary  an  opportunity  of  raising 
upon  demurrer  a  question  of  law,  which  other- 
wise would  have  been  involved  in  an  issue  in 
fact.  But  we  can  see  no  good  reason  why  tli» 
sort  of  traverse  should  conclude  with  a  verifi- 
cation ;  and  as  such  a  mode  of  conclusion  is 
prolix  and  dilatory  in  its  effect,  by  obliging  die 
opposite  party  to  repeat  his  original  aUegatioo, 
and  tender  issue  on  the  traverse,  instead  of 
simply  adding  the  similiter,  we  would  suggest 
the  expediency  of  a  rule,  that  aO  special  tra- 
verses should  conclude  with  a  tender  of  issne. 
The  rule,  however,*  should  be  accompaaied 
with  a  proviso,  that  the  opposite  party  is  not 
to  be  precluded  from  pleaain^  over  to  the  in- 
ducement, where  the  traverse  is  immateriaL 

"  Besides  the  preceding  suggestions  on  the 
subject  of  retrenchment  in  pleading,  we  shall 
have  others  to  offer  hereafter,  at  subsequent 
stages  of  our  inquiry,  more  especiaUy  when  we 
arrive  at  the  consideration  or  the  proceedings 
in  particular  actions.  At  present  we  sfatdl 
content  ourselves  with  recommending,  in  ad- 
dition to  these  specific  improvements,  the 
adoption  of  some  regulation  of  a  general  kind, 
tending  to  promote  brevity  and  simplicity  in 
the  St  vie  of  allegation,  by  throwing  the  expease 
of  au  unnecessary  matter  on  the  off^idlng 
party.  The  most  effectual  plan  for  this  pur- 
pose, would  probably  be  to  frame  proper  pre- 
cedents, adapted  to  all  cases  of  ordinary  occur- 
rence, to  be  promulgated  by  authority  of  the 
Courts,  as  the  legitimate  standards  for  the 
length  of  pleadings,  according  to  which  the 
taxation  of  the  costs  of  pleading  shall  in  every 
like  instance  be  regulated. 

"  The  multiplication  of  counts  and  pleas  has 
long  been  considered  as  one  of  the  chief 
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umther  ia  reflpect  of  his  property,  real  or  per- 
Bonal,  80  as  such  injurv  shall  have  been  com- 
mitted within  six  calenaar  months  before  such 
person's  death,  and  so  as  such  action  shall  be 
brought  within  six  calendar  months  after  such 
execators  or  administrators  shall  ha;ve  taken 


in  the  system  of  pleading^.    Though  in  other 
respects  the  prolixity  of  dlegation  once  pre- 
valeDt,  has  been  materially  retrenched,  this 
particular  kind  of  redundance  has  never,  per- 
haps, prevailed  more  remarkably  than  at  the 
present  day     Records  containing  from  ten  to 
fifteen  special  counts  or  pleas,  are  by  no  means 
rare,  and  fail  to  excite  remark.    Of  these,  the 
greater  proportion,  and  fre(|uently  the  whole, 
relate  to  the  same  substantial  cause  of  action 
or  defence.    They  are  merely  different  expo- 
sitions of  the  same  case,  and  expositions  of  it 
often  inconsistent  mth  each  other.    The  prac- 
tice is  productive  of  great  and  various  incon- 
veniences.     One  of  the  most  obvious  is  its 
teDdency  to  increase  the  expense  of  litigation. 
The  length  of  a  count  or  plea  b  very  uncertain, 
but  cannot  be  stated  on  an  average  at  less  than 
four  law  folios,  and  at  that  length,  the  addition 
of  each  count  or  plea  is  an  addition  of  four 
shillings  to  the  taxed  costs  on  the  draft.    The 
increased  expense  is  also  to  be  taken  into  the 
account,  which  attends  the  making  of  copies 
to  be  kept  and  sent  into  the  countrv,  the 
making  up  of  the  issue,  the  paper  books,  the 
engrossments  on  parchment,  and  Court  fees 
thereon,  and  the    necessary   increase  in  the 
length  of  the  brief  and  the  amount  of  fees  to 
coansel.       There    are    other   consequences, 
however,  of  the  practice,  even  more  injurious, 
in  our  opinion,  than  its  effects  on  the  bill 
of  costs.     It  often  leads  to  such  bulky  and  in- 
tricate combinations  of  statement,  as  to  pre- 
sent the  case  to  the  Judge  and  jury  in  a  form 
of  considerable  complexity ;  and  is  a])t  there- 
fore, to  embarrass  and  protract  the  trial,  and 
occasionally  leads  to  ultimate  confusion  and 
mistake  in  the  administration  of  justice.    The 
inconvenience  last-mentioned  is  more  particu- 
larly felt,  when  to  a  declaration  consisting  of 
vanous  counts,   the  pleading  happens  to  be 
tpecial;  for  in  that  case  the  pleas  uso,  like  the 
counts  to  wluch  they  are  pleaded,  are  often 
framed  in  various  forms ;  and  the  intricacy  of 
the  whole   record  proportionably  increased. 
The  practice,  therefore,  of  multiplying  counts 
and  pleas,  presents  one  of  the  greatest  obsta^ 
cles  to  a  more  extended  use  of  special  plead- 
ing, a  system,  the  ^reat  advantage  of  which, 
we  shall  have  occasion  in  the  course  of  this 
Report,  to  explain  and  enforce. 

"  The  practice  in  question  appears  at  first 
sight,  no  less  strange  than  objectionable.  To 
allow  the  plaintiff  or  defendant  to  state  his 
case  in  ten  or  fifteen  differeut  ways,  more  es* 
pecially  if  the  statements  be  inconsistent,  is  a 
custom,  the  reasonableness  of  which  is  not 
readily  perceived,  which  is  peculiar  perhaps 
to  our  .own  system  of  judicature,  ana  which 
seems  to  have  been  unknown  even  in  that  sys- 
tem, at  a  former  period.     With  respect  to 


upon  themselves  the  administration  of  the 
estate  and  effects  of  such  person;  and  the 
damages  to  be  recovered  in  such  action  shall 
be  payable  in  like  order  of  administration  as 
the  simple  contract  debts  of  such  person^. 

ACTIONS  BT  PART  OWNERS. 

3.  Part  oitners  o/ehipe  to  hnve  an  actiott  at  law 
againet  other  part  owners. 
And  whereas  great  inconvenience  has  been 
found  for  want  of  a  more  summary  and  less 
expensive  remedy  than  is  now  afforded  to 
several  part  owners  of  ships  or  vessels  in  the 
recovery  of  their  respective  proportions  of  the 
earnings  thereof,  or  in  the  recovery  of  contri- 
bution from  other  part  owners  thereof;  for 
remedy  whereof  be  it  enacted,  that  any  tenant 
in  common  or  part  owner  of  a  ship  or  vessel 
may  maintain  an  action  of  debt  or  assumpstt 
against  any  other  tenant  in  common  or  part 
owner  thereof,  for  his  share  of  the  profits  or 
earnings  of  the  same  received  by  such  oth^ 
tenant  in  common  or  part  owner,  after  deduc- 
tion of  the  proper  charges,  expenses,  and 
adlowances,  or  for  contribution  towards  any 
payment  made  by  such  first-mentioned  tenant 
in  common  or  part  owner,  on  account  of  such 
ship  or  vessel,  over  and  above  the  proportion 
which  he  himself  ought*  to  have  paid^. 

4.  Power  to  refer  the  cause  to  arbitration. 
Provided,  that  it  shall  be  lawful  for  the 
Court  where  such  action  shall  be  brought,  or 
any  Judge,  if  such  Court  or  Judge  shall  think 
fit  to  do  so,  by  any  rule  or  order  to  order  such 
action  to  be  referred  to  an  arbitrator .  to  be 
named  by  the  parties,  or  by  such  Court  or 
Judge  if  the  parties  shall  not  name  an  arbitra- 
tor within  a  certain  time  to  be  fixed  by  such 
Court  or  Judge,  and  to  give  such  directions, 
powers,  and  authorities  to  such  arbitrator, 
touching  the  reference  and  award  to  be  made,, 
as  to  such  Court  or  Judge  may  seem  meet<^. 

LIMITATION  OF  ACTIONS  OF  DEBT. 

5.  Limitation   of  action    of  deht  on  spedal" 

ties,  SfC. 

And  be  it  further  enacted,  that  all  actions  of 


pleas,  indeed,  it  is  certun  that  the  practice  is 
not  older  than  the  4  Anne  c.  16.  ana  though  it 
has  been  of  much  longer  duration  with  respect 
to  counts,  yet  the  precedents  from  the  time  of 
Queen  Elizabeth  to  that  of  King  MTilliam  and 
Queen  Mary,  show  that  in  the  use  of  several 
counts,  the  pleader  was  at  that  period  incom- 
parably more  sparing  than  at  present ;  and  the 
still  existing  rule  vriiich  requires  each  count 
always  to  set  forth  a  cause  of  action  ostensibly 
difierent  from  the  preceding  (even  when  in 
fact  the  same)  combines  with  other  reasons  in 
support  of  the  opinion  that  at  an  antecedent 
era,  one  count  only  upon  each  cause  of  action, 
was  aUowed." 

^  The  grounds  of  this  'provision  are  stated 
in  the  Third  Report,  printed  in  the  Appendix 
to  the  Montlily  Record,  p.  viii. 

c  Fide  App.  Monthly  Record,  p.. v. 
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debt  for  rent  upon  an  indenture  of  derofbe,  all 
actions  of  covenant  or  debt  upon  any  bond  or 
other  specialty,  and  all  actions  of  debts  or 
Mcire  fuc'mt  upon  any  recognizance,  and  also 
all  actions  of  debt  upon  any  award  where  the 
submission  is  not  by  specialty,  or  for  any  fine 
4lue  in  respect  of  any  copyhold  estates,  or  for 
an  escape^  or  for  money  levied  on  vny  fieri 
faciat,  and  all  actions  for  penalties,  damages, 
or  sums  of  money  given  to  the  party  grieved, 
by  any  statute  now  or  hereafter  to  be  in  force, 
.that  shall  be  sued  or  brought  at  any  time  after 
the  end  of  the  present  session  of  Parliament, 
shall  be  commenced  and  sued  within  the  time 
.and  limitation  hereinafter  expressed,  and  not 
after ;  that  is  to  say,  the  said  actions  of  debt 
for  rent  upon  an  indenture  of  demise,  or  cove- 
nant or  debt  upon  any  bond  or  other  specialty, 
actions  of  debt  or  idre  facias  upon  reco^- 
.nizance,  within  five  years  after  the  end  of  this 
present  session,  or  within  ten  years  after  the 
cause  of  such  actions  or  suits,  but  not  after ; 
the  ssdd  actions  by  the  party  grieved  within  one 
year  after  the  end  of  this  present  session,  or 
within  itco  years  after  the  cause  of  such  actions 
or  suits,  but  not  after ;  and  the  said  other  ac- 
tions withiu  three  years  after  the  end  of  this 
present  session,  or  within  six  years  after  the 
cause  of  such  actions  or  suits,  but  not  after ; 
provided  that  nothing  herein  contained  shall 
'extend  to  any  action  given  by  any  statute, 
where  the  time  for  brining  such,  action  is  by 
any  statute  specially  limited^. 

6.  Infante,  femes  covert,  ifc.  excepted,    Ab- 
[sence  of  defendants  bepond  seas  provided  for. 

And  be  it  further  enacted,  that  if  any  per- 
son or  persons  that  is  or  are  or  shall  be  en- 
titled to  any  such  action  or  suit,  or  to  such 
scire  facias,  is  or  are,  or  shall  be  at  the  time  of 
any  such  cause  of  action  accrued,  within  the 
age  of  twenty-one  years,  feme  covert,  non  com- 
pos mentis,  or  beyond  the  seas,  then  such  per- 
,soa  or  persons  shall  be  at  liberty  to  bring  the 
same  actions  so  as  they  commence  the  same 
within  such  times  after  their  coming  to  or 
being  of  fuil  age,  discovert,  of  sound  memory, 
-or  returned  from  beyond  the  seas,  as  other 
'persons  having  no  such  impediment  should, 
according  to  the  provisions  of  this  Act,  have 
done;  and  that  if  anv  person  or  persons 
against  whom  there  shall  be  any  such  cause  of 
action  is  or  are»  or  shall  be  at  the  time  such 
cause  of  action  accrued,  beyond  the  seas,  then 
■the  person  or  persons  entitled  to  any  such 
cause  of  action  shall  be  at  liberty  to  bring  the 
same  against  such  person  or  persons  within 
such  times  as  are  before  limited  after  the  re- 
turn of  such  person  or  persons  from  beyond 
the  seas'. 

"  Proviso  in  case  of  acltntwledgment  in  writ- 
ing, or  by  part  payment. 

Provided  always,  that  if  any  acknowledg- 
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roent  shaU  have  been  mdde;  eitho*  by  writkg 
signed  by  the  party  liable  by  virtue  of  such  ia* 
denture,  specialty,  or  recognizance,  or  hit 
agent,  or  by  part  payment  or  part  satisfactioa 
on  account  of  any  principal  or  interest  bein; 
then  due  thereon,  it  shall  and  may  be  lawfd 
for  the  person  or  persons  entitled  to  such  ac- 
tions to  oring  his  or  their  action  for  the  moofy 
remaining  unpaid  and  so  acknowledged  to  be 
due  within  ten  years  after  such  «ckiiowkdg* 
ment  by  writing  or  part  payment  or  part  satU- 
faction  as  aforesaid,  or  in  case  the  person  or 
persons  entitled  to  such  acUon  slull  at  the 
time  of  such  acknowledgment  be  under  suck 
disability  as  aforesaid,  or  the  party  making 
such  acknowledgment  be,  at  the  time  of  mak- 
ing  the  san&e,  beyond  the  seas,  then  within  ten 
years  after  such  disability  shaU  have  ceased  as 
aforesaid,  or  the  party  shall  have  returned 
from  beyond  seas,  as  the  case  may  be ;  and  the 
pluntiff  or  plaintiffs  in  any  sudi  action,  or  aay 
mdenture,  specialty  or  recognizance,  may,  by 
way  of  replication,  state  such«cknowledgineDt, 
and  that  such  action  was  broui^fat  within  the 
time  aforesaid,  in  answer  to  a  plea  of  this  sta- 
tute s. 

8.  The  limitation  after  judgment  or  oullawrj 

reversed. 

And  nevertheless  be  it  enacted,  if  in  any  of 
the  said  actions  judgment  be  ^ven  for  the 
plaintiff,  and  the  same  be  reversed  by  error,  or 
a  verdict  pass  for  the  pluntiff,  and  upon  mat- 
ter allegea  in  arrest  of  ludgment  the  judgment 
be  given  against  the  phuntiff,  that  he  take  no- 
thing by  his  plaint,  writ,  or  bUl,  or  if  in  any  of 
the  said  actions  the  defendant  shall  be  out- 
lawed, and  shall  after  reverse  the  outlawry, 
that  in  all  such  cases  the  party  {^aintiff,  his 
executors  or  administrators,  as  the  case  shall 
require,  may  commence  a  new  action  or  suit 
from  time  to  time  within  a  year  after  such 
jud|^ent  reversed,  or  such  jadgment  given 
against  the  plaintiff,  or  oudawry  reversed,  ami 
not  after  \ 

9.  No  part  of  the  United  Kingdan^  ^.  to  be 
deemed  beyond  the  seas,  witmn  the  meaning 
of  this  act. 

And  be  it  further  enacted,  that  no  past  of 
the  United  Kingdom  of  Great  Britnn  and 
Ireland,  nor  the  islands  of  Man,  Gncmsev, 
Jersey,  Aldemey,  and  Sark,  nor  any  islands 
adpacent  to  any  of  them,  being  part  or  the  do- 
minions of  his  Majesty,  shall  be  deemed  to  be 
beyond  the  seas  vrithin  the  meudng  of  dns  art.. 
or  of  the  act  passed  in  the  twenty-first  year  of 
the  reign  of  King  James  the  First,  intituled, 
"  An  Act  for  Limitation  of  Actions,  send  for 
avoiding  of  Suits  in  Law  *.*' 

PLEAS   IN  AAATSMBAT. 

10.  No  ptea  in  abatement  for  noi^oinder  0^ « 
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co^endmU  to  he  ellewed,  unleu  he  he  reth- 
dent  within  the  jurisdiction. 

And  be  it  farther  enacted,  that  no  plea  in 
abatement  for  the  nonjoinder  of  any  person  as 
a  co-defendant  shall  be  allowed  in  any  court  of 
eommon  law,  unless  it  shall  be  stated  in  such 

J»]ea  that  such  person  is  resident  within  the 
nrisdiction  of  the  court,  and  unless  the  place 
ef  residence  of  such  person  shall  be  stated  with 
convenient  certainty  in  an  affidavit  verifying 
such  plea  K 

11.  plaintiff  to  plea  in  ahatemeni  o/not^oinder 
mejf  repfy  n  dUehargehy  certificate,  4^ 

And  be  it  further  enacted,  that  to  any  plea 
in  abatement  in  any  court  of  law  of  the  non- 
Joinder  of  another  person,  the  pluntiff  may 
reply  that  such  person  has  been  oischarg'ed  by 
bankruptcy  and  certificate,  or  under  an  act  for 
the  relief  of  insolvent  debtors  K 

12.  Protfiiion  in  the  caee  of  eaheeqaent  pro- 
ceedinge  agmintt  the  pereone  named  in  a  pica 
in  ahatement. 

And  be  it  further  enacted,  that  in  all  cases 
m  which  after  such  plea  in  abatement  the 
pUintiflT  shall,  without  having  proceeded  to 
trial  upon  an  issue  thereon,  commence  another 
action  against  the  defendant  or  defendants  in 
tiie  action  in  which  such  plea  in  abatement 
shall  have  been  pleaded,  ana  the  persons  named 
in  such  plea  in  abatement  as  joint  contractors, 
if  it  shall  appear  by  the  pleadmgs  in  such  sub- 
sequent actions,  or  on  the  evidence  at  the  trial 
thereof,  that  all  the  original  defendants  are 
Cable,  but  that  one  or  more  of  the  persons 
named  in  such  plea  in  abatement  or  any  sub< 
sequent  plea  in  abatement  are  not  liable  as  a 
contracting  party  or  parties,  the  plaintiff  shall 
nevertheless  be  entitled  to  judgment,  or  to  a 
verdict  and  judgment,  as  the  case   may  be, 
against  the  other  defendant  or  defendants  who 
shall  appear  to  be  liable ;  and  eveir  defendant 
who  is  not  so  liable  shaU  have  judgment,  and 
8h^  be  entitled  to  his  costs  as  against  the 
plaintiff,  who  shall  be  allowed  the  same  as  costs 
mthe  cause  against  the  defendant  or  defendants 
who  shall  have  so  pleaded  in  abatement  the 
noniotnder  of  such  person ;  provided  that  any 
^ch  defendant  who  shall  have  so  pleaded  in 
abatement  shall  be  at  liberty  on  the  trial  to 
adduce  evidence  of  the  liability  of  the  de- 
fendants named  by  him  in  such  plea  in  abate- 
ment n. 

13.  Misnomer  not  to  be  pleaded  in  abatement. 

And  be  it  further  enacted,  that  no  plea  in 
t^atement  for  a  misnomer  shall  be  allowed  in 
an]^  personal  action,  but  that  in  all  cases  in 
which  a  misnomer  would  but  for  this  act  have 
been  by  law  pleadable  in  abatement  in  such 
actions,  the  defendant  shall  be  at  liberty  to 
cause  the  declaration  to  be  amended,  at  the 
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coats  of  the  plaintiff,  by  inaerdng  the  right 
name,  upon  a  Judge*s  summons  founded  on  an 
affidavit  of  the  light  name ;  and  in  case  such 
summons  shall  be  discharged,  the  costs  of  such 
application  shaU  be  paid  by  the  party  applying, 
it  tl^e  Judge  shall  think  fit  >^. 

14.  Initiate  of  names  to  be  used  in  some  cases. 

And  be  it  further  enacted,  that  in  all  actions 
upon  bills  of  exchange  or  promissory  notes, 
or  other  written  instruments,  anv  of  the  parties 
to  which  are  designated  by  the  initial  letter  or 
letters  or  some  contraction  of  the  christian  or 
first  name  or  names,  it  shall  be  suffident  in 
every  affidavit  to  hold  to  bail,  and  in  the  pro- 
cess  or  declaration,  to  designate  such  persons 
by  the  same  initial  letter  or  letters  or  contrac- 
tion of  tiie  christian  or  first  name  or  names, 
instead  of  stating  the  christian  or  first  name  or 
names  in  full<>. 

WAGSR  OF  LAW.— XXBCUT0R8. 

16.  Wager  of  law  to  be  abolished. 

And  be  it  further  enacted,  that  no  wager  of 
law  shall  be  hereafter  allowed  p. 

16.  Action  of  debt  on  simple  contract  to  be 
maintainable  against  executors. 

And  be  it  further  enacted,  that  an  action  of 
debt  on  simple  contract  shall  be  maintdnable 
in  any  court  of  common  law  against  any  exe- 
cutor or  administrator  <i. 

ADMISSION   OF  DOCUMEKTS. 

17.  Power  to  the  Judges  to  make  regulations  a* 
to  the  admission  of  written  documents. 

And  whereas  it  is  ei^dient  to  lesa^  the 
expense  of  the.  proof  of  written  or  printed  do- 
cuments, or  copies  thereof,  on  the  trial  of 
causes ;  be  it  f  uither  enacted,  that  it  shall  and 
mav  be  lawful  for  the  said  Judges,  or  any  aiich 
ei^ht  or  more  of  them  as  aforesiud,  at  any  time 
within  five  years  after  this  act  shall  take  effect* 
to  make  reguktions  by  general  rules  or  orden, 
from  time  to  time,  in  term  or  in  vacatioii» 
touching  the  voluntary  admission,  upon  an 
application  for  that  purpose  at  a  reasonable 
time  before  the  trial,  of  one  partv  to  the  other, 
of  all  such  written  or  printed  documents  or 
copies  of  documents  as  are  intended  to  be  of- 
fered in  evidence  on  the- said  trial  by  the  party 
requiring  such  admission,  and  touching  the 
inspection  thereof  before  such  admission  is 
made,  and  touching  the  costs  which  may  be 
incurred  by  the  proof  of  such  documents  or 
copies  on  tne  trial  of  the  cause,  in  case  of  the 
omitting  to  apply  for  such  admission,  or  the 
not  producing  of  such  documents  or  copies  for 
the  purpose  of  obtaining  admission  thereof,  or 
of  the  refusal  to  make  such  admission,  as  the 
case  may  be,  and  as  to  the  said  Judges  shall 
seem  fit ;  and  all  such  rules  and  orders  shall  be 
binding  and  obligatory  and  of  the  like  force 
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9»  if  the  provisioDs  therein  contained  had  been 
expressly  enacted  by  Parliament  ^ 

WRITS   OF  INQUIRT. 

18.  fFriii  of  inquirp  under  thft  iiaiut0  BSr9  fF. 
3,c.\]tio  be  executed  hefure  the  Mkeriff,  un- 
leu  olherwUe  ordered. 

And  whereas  it  would  also  lessen  the  expense 
of  trials  and  prevent  delay  if  such  writs  of  in- 


'  This  clause  b  recommended  in  the  Second 
Report,  pp.  1 7—20. 

*'  No  expense  is  more  uselessly  incurred, 
nor  is  any  attendance  more  vexatiously  requir* 
ed,  than  those  which  in  the  f^eat  majority  of 
cases  are  occasioned  by  the  mode  of  proving 
written  documents.  Where  nothing  is  admit- 
ted by  the  form  of  pleading,  every  matter  in 
writing,  whatever  be  its  nature,  must  be  proved 
by  the  oral  testimony  of  some  witness,  who 
must  be  an  atlestinff  witness  if  there  happen  to 
be  one,  unless  the  oocument  be  thirty  years  old, 
or  his  presence  be  dispensed  with  upon  grounds 
to  be  proved  by  some  other  witness  or  wit- 
nesses. The  distance  of  the  place  of  trial  from 
tiie  residences  of  the  persons  whose  testimony 
is  required,  is  often  found  greatly  to  augment 
their  personal  inconvenience  and  the  costs  of 
parties,  both  which  are  also  frequently  en- 
hanced to  an  intolerable  degree  bv  a  protracted 
attendance  for  several  days  until  the  time  for 
trial  of  the  cause  arrives.  Though  every  docu- 
ment may  be  known  to  both  parties,  and  free 
from  all  suspicion,  yet  the  personal  attendance 
of  every  witness  necessary  to  the  establisihment 
by  strict  proof  of  each  of  them,  is  indispensable, 
lest  advantage  should  be  taken  of  his  absence 
to  defeat  the  cause. 

*'  Where  title  is  to  be  itaade  out,  either  bv 
descent  or  conveyance,  the  copies  of  dl  parisn 
registers  and  other  originals  of  which  copies 
are  admissible,  must  be  proved  by  the  individu- 
als who  have  examined  them ;  and  not  only 
must  instruments  of  modern  date  be  established 
by  the  attesting  witnesses,  but  ancient  docu- 
ments (though  commonly  said  to  prove  them- 
selves,) must  be  shewn  by  oral  testimony  to 
have  been  brought  into  court  from  the  proper 
custody ;  and  no  letter  or  other  similar  paper 
can  be  read,  unless  some  witness  can  speak  to 
his  personal  knowledge  of  the  hand-writing. 
These  and  other  rules  which  require  the  best 
eridence,  are  fit  to  be  observed  where  the 
genuineness  of  the  document  is  doubtful ;  but 
are  in  most  cases  resorted  to  in  practice  for  the 
purpose  of  obstructing  rather  tnan  promoting 
the  ends  of  justice.  We  are  by  no  means  dis- 
posed to  recommend  a  relaxation  of  the  rules 
themselves.  Our  object  is  to  make  it  the  in- 
terest of  parties  to  dispense  with  them,  when 
recourse  to  them  is  unnecessary.  The  greater 
part  of  the  documents  might  in  mot^t  instances 
be  admitted  without  prejudice  to  the  merits  of 
the  case  on  either  siae,  if  fair  opportunity  for 
inspection  and  inauiry  previously  to  trial  were 
given.  Though  tne  unsuccessful  party  be  til* 
timately  liable  to  the  costs  of  bio  adyermry's 


quiry  as  herdnafter  mentioned  were  exeenfed, 
and  such  issues  as  hereinafter  mentioned  were 
tried,  before  the  sheriff  of  the  couofy  where 
the  venue  is  laid;  be  it  therefore  enacted^ 
that  all  writs  issued  under  and  by  virtue  of  the 
statute  passed  in  the  session  of  parliameot 
held  in  the  eighth  and  ninth  years  of  the  reign 
of  King  WilUam  the  Third,  intituled  «*  An  Act 
for  the  better  preventing  frivolous  and 


proof,  yet  it  is  greaUy  for  the  interest  of  both 
parties  that  these  costs  should  be  reduced  as 
far  as  possible,  not  only  because  the  event  of 
every  cause  is  in  some  de^pree  uncertain,  bat 
because  the  disbursement  m  the  first  instance 
is  inconvenient,  because  the  amoimt-to  be 
awarded  in  respect  of  the  costs  incurred  must 
probably,  under  any  system  of  taxatsoa,  be  lees 
than  the  actual  advance,  and  because  the  ulti- 
mate payment  by  the  opposite  party  is  often 
very  aoubtful. 

"  These  considerations,  which  at  predeat 
generally  fiul  to  induce  a  party  to  propose  ad- 
missions, lest  he  should  disclose  his  case  with- 
out attuning  his  object,  would  probably  ope* 
rate  with  considerable  effect  if  any  advantage 
was  to  be  obtained  by  such  proposal,  sufiicieot 
to  compensate  for  the  inconvenience  of  dis- 
closure, in  case  the  admissions  should  be  re- 
fused. The  advantage  proposed  to  be  given 
is,  that  of  subjecting  the  adversary  to  the  costs 
of  proving  all  such  documents  as  have  been 
offered  to  his  inspection,  and  which  he  refuses 
to  admit,  whatever  may  be  the  event  of  the 
suit.  The  principle  of^  this  measure  is  partly 
borrowed  from  the  well-known  proviaon  in- 
troduced within  a  few  vears  into  the  bankrupt 
laws,  by  virtue  of  whicn  certain  matters  of  fact 
in  actions  brought  by  assignees  of  bankrupts 
are  taken  as  admitted,  unless  notice  be  given 
by  the  defendant  of  an  intention  to  diqrate 
them,  and  the  defendant  is  made  liable  to  the 
costs  of  proving  them,  if  established,  thoogh 
he  succeed  in  the  action. 

'*  It  would  be  very  desirable  that  the  prindple 
of  the  measure  should  be  extended  in  pleas  of 
land  and  other  actions  in  which  p^enerai  |dead- 
ings  are  allowed,  to  all  such  distinct  facts  as 
might,  if  special  pleading  were  emf^oyed,  be 
made  the  suhiects  of  special  allegation.    We 
have  bestowed  much  time  in  endeavouring  to 
frame  regulations  applicable  to  facts  of  this 
description ;  and  little  difficulty  would  be  ex- 
perienced in  doing  this,  if  the  tacts  to  be  pro- 
posed for  admission  were  always  such  as  lie 
within  the  knowledge  of  the  party  to  whom  the 
proposal  is  made.    But  in  cases  of  contested 
title,  this  must  very  frequentiy  be  otherwise. 
To  iudgc  whether  the  matters  proposed  can 
safely  be  admitted,  inquiry  must  often  be  in- 
stituted,   and  consequent  expense  incurred. 
And  though  no  inquiry  should  be  reaDy  ne- 
cessary, it  is  to  be  feared  that  the  proposal 
would,  in  many  cases,  be  made  a  conyenient 
pretext  for  adoitional  charges,  and  the  total 
costs  of  suit  would  be  increased  rather  than  di« 
minished.    On  these  grounds  we  have  reluc- 
tantly confined  our  piopositionB  to  writtea 
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tidiis  SiiitB/^  tthall,  unless  tlie  Court  where 
such  action  is  j^nding,  or  a  Judge  of  one  of 
tlift  said  Supenor  Courts,  shall  otherwise  or- 
der,  direct  the  sheriff  of  the  county  where  the 
action  shall  be  brought,  to  summon  a  jury  to 


documents;  though  we  cannot  but  feel  that  an 
unsuccessful  party  in  a  fair  contest  ought  not 
to  be  burthened  by  his  adversary  with  the  costs 
of  proving  a  lon^  detail  of  facts  which  he  has 
had  no  opportunity  of  admitting,  and  which  he 
might  have  admitted  on  the  record,  if  they  had 
been  specially  pleaded.  Should  the  regulations 
now  suggestea  be  found  to  operate  as  bene- 
ficially as  we  anticipate,  we  are  not  without 
hope  that  the  principle  of  them  may  be  found 
capable  of  further  extension  hereafter. 

*'  It  is  therefore  proposed,  that  notice  may 
be  given  by  either  partv  to  his  adversary  that 
the  Qocuments  describea  in  such  notice,  within 
a  time  and  at  a  place  therein  mentioned,  may 
be  inspected,  and  that  he  will  be  required  to 
admit  that  such  as  are  specified  in  the  notice 
as  originals,  were  respectively  signed  or  exe- 
cuted as  they  purport  respectively  to  have  been, 
that  such  as  are  specified  as  copies,  are  true 
copies,  and  that  such  documents  as  are  stated 
in  the  notice  to  have  been  served,  sent  or  de- 
livered, were  so  served,  sent  or  delivered, 
saving  all  just  exceptions  to  the  admissibility 
of  all  such  documents  as  evidence  in  the  cause ; 
provided  that  the  party  on  whom  the  notice  is 
served,  his  attorney  or  agent,  shall  not  have 
occasion  in^oinfi^  and  returning,  to  travel  more 
than  five  miles  for  the  purpose  of  such  inspec- 
tioD ;  and  that  no  costs  of  travelling  shall  be 
allowed  on  either  side.  It  is  not  intended  to 
exclude  the  expenses  of  sending  the  documents 
from  one  place  to  another,  or  of  the  attendance 
of  an  attorney  or  a^ent  at  the  place  of  inspec- 
tion; but  the  provision  respecting  travelling 
expenses  has  been  deemed  necessary  to  prevent 
the  proceeding  from  being  used  as  a  pretence 
for  unnecessary  journies. 

"  It  is  proposed  that  the  copies  produced  for 
inspection  shall  be  marked  as  copies,  and  a  de- 
scription of  the  originals  written  thereon,  and 
when,  by  whom,  and  how  (if  at  all)  such  ori- 
ginals have  been  served,  sent  or  delivered. 

"  That  the  adverse  party  may  examine  and 
take  copies  of  all  the  documents  produced  for 
insnection,  and  may  reouire  the  copies  of  all 
such  documents  of  whicn  the  originals  are  not 
produced,  or  are  not  in  his  own  possession,  to 
be  verified  by  affidavit. 

"  That  if  the  adverse  party  shall  not  at  the 
time  appointed  for  inspection,  or  within  a  rea- 
sonable time  afterwards  (regard  being  had  to 
the  nature  of  the  inquiries,  if  any,  to  be  made), 
consent  to  the  requured  admissions  by  indorse- 
ment on  the  notice,  or  a  duplicate  thereof,  he 
may  be  required  by  summons  to  attend  before 
a  Judge  for  the  purpose  of  making  such  admis- 
sions, at  a  time  therein  appointed ;  when  the 
documents  being  producea  and  marked  as  ex- 
hibited, and  proved  by  affidant  to  be  in  the 
same  state  as  when  inspected  or  left  for  in- 
spection, such  as  are  agreed  to  be  admitted. 


appear  before  such  sheriff,  instead  of  the  jus^ 
tices  or  justice  of  assize  or  nisi  prius  of  that 
county,  to  inquire  of  the  truth  of  the  breaches 
suggested,  and  assess  the'  damages  that  the 
plaintiff  shall  have  sustained  thereby,  antl  shall 


shall  be  distinguished  accordingly  by  the  word 
"admitted,"  written  in  the  hand  of  the  Judge, 
with  his^  signature  thereto ;  and  such  as  are 
not  admitted,  shall  be  distinguished  by  the  sig« 
nature  of  the  Judge  subscribed  to  the  memo* 
randum  of  exhibition. 

"  Provided  that  the  Judge  may  impose  any 
reasonable  terms  upon  the  party  requiring  the 
adibissions,  or  may  dismiss  the  summons  if  he 
think  it  just  and  reasonable  so  to  do ;  that  h^ 
ma^  also  make  any  order  with  respect  to  costs 
incident  to  such  proceedings ;  but  that  in  the 
absence  of  such-  order  the  same  shall  be  costs 
in  the  cause ;  and  that  the  order  of  the  Judge 
shall  be  final. 

"  That  such  documents  as  shall  be  marked 
by  the  word  "  admitted,"  shall,  on  being  pro- 
duced at  the  trial  or  inquiry,  be  deemedto  be 
sufficiently  proved  as  originals  or  copies,  and 
tp  have  been  sent,  served  or  delivered  accord- 
ing as  the  same  shall  respectively  appear  to  be 
marked,  without  evidence  of  the  hand-writing 
of  the  Judge. 

*'  And  that  when  any  such  documents  shall 
have  been  marked  as  exhibited,  and  shall  be 
proved  at  the  trial  or  inquiry,,  the  proof  thereof 
shall  be  certified  by  the  Judge  or  presidiiu^ 
officer,  and  the  costs  of  proving  the  same  shafi 
be  taxed  against  the  party  from  whom  the  ad7 
mission  was  required,  whatever  may  be  the 
event  of  the  cause. 

*'  It  may  be  material  to  remark,  that  these 
regulations  will  not  have  the  effect  of  making 
any  document  evidence  in  the  cause,  which 
would  not  be  admissible  if  proved  in  the  ordi- 
nary way. 

*'  It  is  also  to  be  observed,  that  the  measure 
above  described  does  not  compel  either  the 
plaintiff  or  defendant  to  disclose  his  case  before 
trial.  Nor  do  we  think  it  expedient  to  recom^ 
mend  a  provision  by  which  any  one  should  be 
absolutely  prohibiten  from  offering  documents 
in  evidence,  which  he  has  not  disclosed,  and 
least  of  all,  a  party  who  has  only  to  maintaia 
the  defensive.  To  exclude  the  admission  of 
all  documentary  evidence  of  which  previous 
notice  has  not  been  given,  might  frequently  be 
highly  inconvenient,  and  sometimes  prejudicial, 
to  the  establishment  of  truth.  It  appears  to  us, 
however,  that  in  general  the  ends  of  justice 
would  be  greatly  promoted  if  parties  upon 
whom  it  is  incumbent  to  maintain  the  affirman 
tive  of  any  issues,  were  excluded  from  any 
right  to  the  costs  of  proving  documents  of 
which  notice  had  not  been  given  to  the  adverse 
party,  and  an  opportunity  afforded  to  him  of 
admitting  them  before  trial.  A  regulation,  to 
this  effect  would  extend  to  plfuntiffs  in  all  ac- 
tions in  which  a  general  form  of  declaration  is 
allowed,  and  woiUd  principally  operate  in  pleas 
of  land,  in  which  it  is  equally  desirable  that  iie 
who  seeks  to  disturb  the  possession  of  another 
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commiiDd  the  Mid  theriff to  aake  fotmi  Ikara- 
of  ta  Ihe  said  Court  from  whence  the  awne 
•hall  wae  at  a  dtty  certain,  in  term  or  in  vaca- 
tion, in  such  trrit  to  be  mentioned ;  and  such 
proceedings  shall  be  had  after  the  return  of 
such  writ  as  are  in  the  said  statute  in  that  be> 
half  mentioned,  in  like  manner  as  if  such  writ 
had  been  executed  before  a  justice  of  assize 
or  nisi  prius ''. 

ISSUES   FOR  SHALL   DEBTS   BEFORE   THE 

SHERIFF. 

19.  Power  to  direct  issues  Joined  in  certain  ac- 
tions to  be  tried  be/ore  the  sheriff. 

And  be  it  further  enacted,  that  in  any  action 
depending  in  any  of  the  said  Superior  Courts, 
it  shall  be  lawful  for  the  Court  m  which  such 
suit  shall  be  depending,  or  any  Judf  e  of  any  of 
the  said  Courts,  if  such  Court  or  Judge  snail 
be  satisfied  that  the  debt  or  damages  to  be  re- 
covered shall  not  exceed  and  that 
the  trial  will  not  involve  any  difficult  question 
of  fact  or  law,  and  such  Court  or  Judge  shall 
think  fit  so  to  do,  to  order  and  direct  that  the 
issue  or  issues  joined  shall  be  tried  before  the 
sheriff  of  the  county  where  the  action  is 
brought,  and  for  that  purpose  a  writ  shall  issue 
directed  to  such  sheriff,  commanding  him  to 
try  such  issue  or  issues  by  a  jury  to  be  sum- 
moned by  him,  and  to  return  such  writ,  with 
the  finding  of  the  jury  thereon  indorsed,  at  a 
day  certain,  in  term  or  in  vacation,  to  be  named 
in  such  writ ;  and  thereupon  such  sheriff  shall 
summon  a  jury,  and  shall  proceed  to  try  such 
issue  or  issues. 

20.  Upon  the  return  of  writ  of  inquiry  or  trial 
of  issues,  judgment  tb  be  signed,  Sec.  unless, 
^.  Sheriff  as  to  such  issues  to  have  the  like 
powers  as  Judges  at  Nisi  Prius. 

And  be  it  further  enacted,  that  at  the  return 
of  any  such  writ  of  inquiry,  or  writ  for  the 
tri]d  of  such  issue  or  issues  as  aforesud,  costs 
shdl  be  taxed,  judgment  signed,  and  execu- 
tion issued  forthwith,  unless  the  sheriff  or  other 
officer  before  whom  such  writ  of  inquiiy  may 
be  executed  or  such  trial  had,  shall  certify  un- 


should  be  induced  to  communicate  the  grounds 
of  his  dtum,  and  that  the  party  in  possession 
should  retain  his  present  advantage  of  not 
being  compelled  to  disclose  his  own  title  until 
an  apparent  right  to  dispossess  him  has  been 
established  bySus  adversary. 

"  We  have  accordingly  framed  a  regulation 
upon  tbis  principle. 

"  As  the  effect  of  it  will  be  to  confer  a  benefit 
on  the  party  to  whom  the  notice  is  given,  by 
enabling  him  to  save  himself  from  the  risk  of 
costs,  if  willing  to  make  an  admission,  we  see 
no  objection  to  allowing  the  notice  to  be  served 
at  a  late  period  before  trial.  The  party  giving 
the  notice  will  be  excluded  from  all  costs  of 
proof  incurred  previously  to  service  of  the 
notice:  it  will,  therefore,  generally  be  his  in- 
terest to  serve  it  reasonably  early. 

'  App.  Monthly  Record,  xxxviii. 


4er  UslHMid  Hfo^  tuoh  ircit  tlmt  judgneit 
oujE^t  not  to  be  signed  until  the  defendiBt 
shall  have  had  an  opportunity  to  apply  to  the 
Court  for  a  new  inquiry  or  trial,  or  a  Judge 
of  any  of  the  said  Courts  shall  think  fit  to  or- 
der that  judgment  or  execution  shall  be  staved 
till  a  day  to  ne  named  in  such  order  ;  and  the 
verdict  of  such  jury  on  the  trial  of  such  issoe 
or  issues  shall  be  at}  valid  and  of  the  like  force 
as  a  verdict  of  a  Jury  at  nisi  prius ;  and  the 
sheriff  or  other  officer  presiding  at  tlie  trial  of 
such  issue  shall  have  the  like  powers  with  res- 
pect to  such  trial  as  are  hereinafter  given  to 
Judges  at  nisi  prius,  and  the  like  powers  of 
certifying  as  to  costs  and  otherwise  as  a  Judge 
at  nisi  pnus  now  has  by  law. 

21 .  \  FT.  4.  c.  7.  to  extend  to  such  writs  of  in- 
quiry and  issues. 

Provided  also,  that  all  and  every  the  provi- 
sions contdned  in  the  statute  made  and  passed 
in  the  first  year  of  the  rei£^  of  his  present 
Mi^esty,  intituled  "  An  Act  for  the  more 
speedy  Judgment  and  Execution  in  Actions 
brougiit  in  His  Majesty's  Courts  of  Law  at 
Westminster,  and  in  tne  Court  of  Common 
Fleas  of  the  County  Palatine  of  Lancaster,  and 
for  amending  the  Law  as  to  Judgment  on  a 
Cognovit  actionem  in  Cases  of  Bankruptcy," 
shall,  so  far  as  the  same  are  applicable  thereto, 
be  extended  and  applied  to  judgmenta  and  ex- 
ecutions upon  such  writs  oi  enquiry  and  writs 
for  the  trials  of  issues  in  like  manner  as  if  the 
same  were  expressly  re-enacted  herein. 

22.  Sheriffs  to  name  deputies  to  be  resident  in 

London. 

And  be  it  further  enacted,  that  from  and 
after  the  day  of  next,  each 

sheriff  of  a  county  in  England  or  W^es  ^aU 
severally  name  a  sufficient  deputy,  who  shall  be 
resident  or  have  an  office  within  one  mile  from 
the  Inner  Temple  Hail,  for  the  receipt  of 
writs,  granting  warrants  thereon,  making  re- 
turns thereto,  and  accepting  of  all  rules  and  or- 
ders to  be  made  on  or  touching  the  execudoa 
of  any  process  or  writ  to  be  directed  to  such 
sheriff. 

PAYING   MONBT  INTO    COURT. 

23.  Dtfendant  to  be  allowed  to  pay  money  into 
Court  in  certain  actions  by  Judge* s  order. 

And  be  it  further  enacted,  that  it  shall  be 
lawful  for  the  defendant  in  ail  personal  ac- 
tions, (except  actions  for  assault  and  battery, 
false  imprisonment,  libel,  slander,  malicioas 
arrest  or  prosecution,  criminal  conversaticw  cor 
debaudiing  of  the  plaintiff's  daughter  (M*  ter- 
vant,)  by  leave  ot  any  of  the  said  Snperior 
Courts  where  such  action  is  pending,  oc  a 
Jud^  of  any  of  the  said  Superior  Ccmrts,  to 
pay  mto  Court  a  sum  of  money  by  way  of  com- 

Sensation  or  amends,  in  such  maimer  and  on- 
er such  regulations  as  to  the  payment  of  costa 
and  the  form  of  pleading  as  the  said  Jvdgcs, 
or  such  eight  or  more  of  them  as  aldrttaid. 
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iball^  by  any  rules  or  orders  by  iInm  to  be 
from  time  to  time  made»  order  and  direct  ^. 

VBNUX. 

24.  P^wer  to  direei  local  acihns  to  be  tried  in 
any  county. 

And  whereas  unnecessary    delay    and  ex- 
pense is  sometimes  occasioned  by  the  trial  of 


^  This  clause  is  supported  by  the  Second 
Report,  pp.  52 — 56. 

"  As  the  law  at  present  stands,  wherever  a 
person  admits  that  he  is  indebted  to  another 
to  some  extent,  but  disputes  the  amount 
claimed,  he  is  at  liberty  to  tender  to  the  lat- 
ter, before  any  action  is  commenced,  the  sum 
which  he  allows  to  be  due,  and  by  this  tender 
to  throw  upon  his  adversary  the  burthen  of 
poving  that  more  is  due,  at  the  risk  of  costs 
m  case  of  failure ;  or  the  defendant,  after  an 
action  is  commenced,  and  after  the  plaintiff 
has  declared,  may  pay  into  Court  the  sum 
which  he  admits  to  ne  due,  with  costs  up  to 
that  time,  and  by  this  payment  may  throw  the 
risk  of  further  costs  upon  the  plaintiff.  But 
the  privilege  in  both  instances  is  in  general 
connned  to  debts  strictly  so  called,  ami  does 
not  extend  to  cases  where  damages,  uncertain 
in  their  nature,  are  sought  to  be  recovered, 
whether  those  damages  arise  from  a  breach  of 
•contract  or  from  a  wrong  done.  Acts  of  Par- 
liament, indeed,  exist  in  favour  of  magistrates 
and  other  officers,  which  give  the  power  of 
tendering-  amends  or  paying  money  into  Court, 
and  the  like  power  of  tendering  amends  is 
given  in  case  of  involuntary  trespasses  to  land, 
by  Stat.  2 1  Jac.  I .  c.  16.  §  5 ;  but  these  are  ex- 
ceptions to  the  general  rule. 

"  It  has  been  suggested  to  us  from  several 
quarters,  that  this  privilege  ought  to  be  much 
extended ;  and  some  persons  are  of  opinion 
that  it  ought  to  be  allowed  in  all  actions  what- 
soever. The  general  principle  seems  to  b^ 
quite  correct,  that  where  a  man  admits  himself 
to  be  in  the  wrong,  he  should  be  enabled  to 
make  reparation  at  as  little  expense  to  himself 
as  possible,  provided  that  such  reparation  to 
the  injured  party  be  ample.  By  the  law  of 
England  that  reparation  is  in  most  cases  made 
by  a  sum  of  money  assessed  by  a  jury,  and 
even  in  those  cases  in  which  the  thing  itself  in 
dispute  is  recovered,  as  in  quare  impedit, 
dower,  actions  for  recovery  of  lands,  and,  per- 
haps, detinue,  reparation  for  detention  and 
damage,  is  made  Dy  a  sum  of  money.  This 
reparation  is  all  that  the  injured  party  can  re- 
ceive, and  is  in  general  an  adequate  compensa- 
tion, where  the  wrong  done  affects  only  his 
property,  real  or  personal.  We  think,  tnere- 
fore,  that  wherever  the  wrong  done  is  of  that 
descmtion,  a  tender  or  payment  of  money 
into  Cfourt  should  be  allowed.  Cases,  indeed, 
occur  of  wilful  and  malicious  injuries  to  pro- 
perty, in  which  the  defendant  is  not  entitled  to 
any  protection ;  but  as  it  cannot  be  ascertained 
In  the  commencement  of  a  suit,  whether  the 
wrong  complained  of  be  wilful  or  malicious,  a 
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local  actions  in  the  county  where  the  cause  of 
letionhasflnsen;  beittbeicfaneMMSted,  Ikit 
in  any  action  dmndng  in  any  of  tbe  nid  8n- 

{>erior  Courts,  the  venue  in  which  is  by  law 
ocal,  the  Court  in  which  such  action  shall  be 
depending,  or  any  Judjj^e  of  any  of  the  sud 
Courts,  may,  on  the  application  or  either  party* 
order  the  issue  to  be  tried,  or  writ  of  inquiry 


point  which  it  is  the  province  of  a  jury  to  de- 
termine, we  do  not  think  it  possible  in  extend- 
ing the  privilege  of  tender  and  pa3maent  of 
money  into  Court,  to  limit  it  generally  to  cases 
where  the  conduct  of  the  defendant  is  not  wil- 
ful or  malicious.  Some  cases,  howev<$r,  which 
affect  the  person,  character,  reputation  or  do- 
mestic comfort  of  individiuds.  are  of  such  a 
nature  that  the  injuries  complained  of  are  ne- 
cessarily wflful  or  malicious.  In  diese  the  de- 
fendant, if  guilty  at  all,  is  obriously  guilty  of  a 
moral  as  well  as  a  legal  wrong,  and  insult  is  * 
often  added  to  injury.  The  actual  damage 
sustained  is  not  in  such  cases  a  fair  measure  of 
the  compensation  to  which  the  plaintiff  is  en- 
titled ;  neither  is  it  just  tihat  the  law  should 
afford  any  protection  to  tiie  defendant,  o^ 
allow  him  the  privilege  of  estimating  that  com- 
pensation himself  at  the  risk  of  his  adversary. 
It  is  contrary  to  every  principle  of  justice,  that 
a  man  should  beat  or  imprison  or  libel  another, 
or  seduce  his  wife  or  daughter,  and  then  be  al- 
lo>ved  to  offer  him  100/.  or  any  other  sum,  with 
a  threat,  that  if  it  be  not  accepted,  he  may  try 
what  a  jury  vrill  give  at  the  perU  of  costs  Not 
to  mention  that  such  a  pnvilege,  if  given  to 
the  wrong  doer  in  the  cases  specified,  would 
tend  to  induce  the  injured  party  to  take  other 
means  of  satisfaction,  rather  than  appeal  to  the 
proper  tribunal  for  redress  of  his  grievances. 
We  do  not  propose,  therefore,  to  extend  the 
liberty  of  tender  or  payment  of  money  into 
Court,  to  actions  for  assault  and  battery,  false 
imprisonment,  libel,  slander,  malicious  arresi 
or  prosecution,  or  for  criminal  conversation  or 
seauction.  In  these  cases,  we  think,  that  the 
plaintiff  is  entitled  to  a  public  vindication  of 
his  character,  and  to  reparation  for  the  out- 
rage done  to  his  person  or  feelings  or  do- 
mestic comforts,  to  be  estimated  by  a  jhry, 
at  the  inevitable  costs  of  the  defenaant.  If, 
indeed,  the  action  be  of  a  frivolous  descrip- 
tion, as  many  such  actions  are,  the  jury  will  do 
justice  between  the  parties  by  giving  very  small 
damages,  and  it  is  very  fit,  that  if  the  damages 
given  be  not  above  a  fixed  sum,  the  plaintiff 
should  have  no  costs.  We  shall  have  occasion 
to  consider  hereafter,  when  we  come  to  the 
subject  of  costs,  whether  the  sum  of  40s.  at 
present  limited  by  the  statute  22  &  23  Charles 
2.  c.  2,  in  cases  of  trespass  to  land  and  assatdt, 
be  the  proper  sum,  and  whether  the  provisions 
of  that  Act  or  any  similar  provisions  should  be 
extended  to  other  actions. 

"  Actions  of  trespass  to  lands,  and  actions 
on  the  case  are  frequently  brought  for  an  act 
done  purposely  to  try  some  right,  in  which  in- 
stances the  practice  of  payment  of  money  into 
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to  be  executed,  in  any  other  countv  or  place 
than  that  in  which  the  venue  is  laid ;  and  for 
that  purpose  any  such  Court  or  Jud|j^e  may  or- 


Court  is  not  likely  to  be  applied;  but  we  do 
not  think  it  necessary  to  except  such  cases,  for 
if  the  defendant  should  find  that  he  cannot 
support  the  right,  there  is  no  reason  why  he 
should  not  abandon  it  and  pay  damages,  nomi- 
nal or  real,  into  Court.  Neither  do  we  think 
it  necessary  to  except  actions  of  detinue,  tro- 
ver, or  trespass,  for  taking  awav  fi:ood8,  but 
rather  to  provide  that  a  tender  oefore  action 
brought  of  the  goods  themselves,  with  a  sum 
of  money  for  damages,  or  of  a  sum  of  money 
only,  if  .the  goods  were  no  longer  in  the  de- 
fendant's power,  may  be  pleaded  in  bar ;  and 
that  after  action  brought,  the  defendant  may 
pay  money  int«  Court,  or  apply  to  a  Jud^e  for 
liberty  to  restore  the  goods,  under  certam  re- 
Kulations  which  will  be  found  annexed.  The 
fatter  is  a  course  of  practice  already  in  some 
measure  established. 

''  In  cases  of  injuries  to  the  perBon,  arising 
from  negl^ence,  unskilfulness,  or  accident, 
not  less  than  those  of  injuries  to  property,  we 
consider  the  amount  of  reparation  to  be  fair 
matter  of  dispute  at  the  peru  of  costs  on  either 
side. 

"  It  appears  to  us,  that  the  liberty  of  tender- 
ing money  before  action  brought,  and  of  i>ay- 
ing  money  into  Court  afterwards,  should  be 
co-exten8ive.  If  the  defendant  be  allowed  to 
offer  reparation  in  money  at  any  time,  he  cer- 
tainly ought  to  be  at  liberty  to  do  so  at  the 
earliest  period.  Neither  the  plaintiff  nor  the 
defendant  can  derive  any  advantage  from  con- 
fining the  liberty  to  a  period  when  an  action 
has  already  been  brought  and  expenses  in- 
curred. We  also  think,  that  whenever  a  de- 
fendant 18  by  statute  allowed  to  tender  amends 
he  ought  to  oe  allowed  after  action  brought,  to 
pay  money  into  Court. 

"  In  actions  on  bonds  for  securing  the  pa]^- 
ment  of  a  sum  of  money,  the  defendant  is 
allowed  by  the  statute  4  Anne,  c.  16.  §12,  to 

Slead  payment  of  the  sum  secured,  after  the 
ay  specified  in  the  condition,  and  we  see  no 
reason  why  he  should  not  be  allowed  to  plead 
a  tender  oi  that  sum  before  action,  or  to  pay  it 
into  Court.  There  is  equally  a  forfeiture  of 
the  bond  in  all  the  cases,  but  the  pladntiff  is 
offered  all  to  which  he  is  ultimately  entitled. 
In  actions  on  bonds  or  other  penal  sums  for 
securing  the  performance  of  agreements  which 
have  been  broken,  if  it  a{>pear  that  future 
breaches  may  occur,  the  plaintiff  is  entitled  to 
judgment  for  the  penalty  as  a  security  against 
such  future  breaches;  in  these  cases,  there- 
fore, we  propose  that  the  defendant  should  be 
at  liberty  to  plead  a  tender  in  bar  of  damaj^es 
for  the  breach  or  breaches  on  which  the  action 
is  brought,  but  not  in  bar  of  the  action  gene- 
rally ;  or  to  pay  money  into  Court  on  such 
breach  or  breaches ;  but  that  where  no  future 
breach  can  occur,  he  may  plead  a  tender  in  bar 
of  the  action,  or  pay  money  into  Court  gene- 
rally.   The  mode  m  which  tnis  should  be  done 


der  a  suggestion  to  be  entered  on  the  record, 
that  the  tnal  may  be  more  conveniently  had, 
or  n'rit  of  inquiry  executed,  in  the  county  or 


will  be  found  in  the  Regulations  annexed  to 
this  Report. 

"  It  has  been  suggested  to  us,  ihat  a  plea  of 
tender  or  payment  of  monev  into  Court  ought 
not  to  operate  as  an  admission  by  the  defeod*- 
ant  of  tne  cause  of  action  alleged.  But  it 
seems  to  us  that  it  ought  to  have  that  effect, 
and  that  a  different  rule  would  be  open  to  the 
objection  of  inconsistency. 

*'  A  method  has  occurred  to  us  bv  which 
even  in  cases  where  a  defendant  is  not  disposed 
to  admit  that  the  plaintiff  is  entitled  to  any 
thing,  (having  a  defence  on  which  he  relies  as 
to  the  whole  action)  the  principle  of  payment 
of  money  into  Court  may  be  made  applicable. 
We  propose  that,  in  such  cases,  a  defendant 
may  be  allowed,  after  pleading  his  matter  of 
defence,  to  ^ive  notice,  that  in  the  event  of  his 
failing  in  his  defence,  he  proposes  that  the 
damages  sustained  by  the  plaintiff  shall  be 
assessed  at  the  trial  (without  proof)  at  a  sum 
to  be  specified  in  the  notice ;  and  that  on  such 
notice,  unless  the  plaintiff  shall  signify  his  con* 
sent  that  the  damages  shall  be  assessed  at  that 
sum,  he  shall  be  liable  (whatever  be  the  result 
of  the  trial)  to  the  costs  attendant  upon  the 
proof  of  the  damages,  unless  the  verdict  ehsll 
exceed  the  sum  so  proposed  by  the  defendant 
Thus  as  by  payment  of  money  into  Court,  the 
defendant  is  enabled  to  save  the  costs  of  all 
further  proceedings  in  the  cause,  so  by  this 
method  ne  will  be  enabled  to  save  the  costs  of 
proving  all  damages  the  amount  of  which  be  is 
prepared  to  admit.  Nothing  is  more  comrooo 
upon  trials  at  nisi  prius  than  to  hear  the  Judge 
and  the  counsel  suggest,  at  the  very  outset  of  a 
cause,  that  the  right  only  shall  be  tried  and  the 
damages  settled  out  of  Court :  but  this  is  done 
after  the  expense  of  bringing  the  witnesses  to 
the  trial  has  been  incurreo,  au  which  is  thrown 
away,  and  the  same  expense  incurred  over 
again  in  attending  before  some  arbitrator. 
The  method  proposed  will  be  highly  beneficial, 
as  it  will  tend  to  produce  an  assessment  bf 
consent^pursuant  to  the  defendant's  notice,  and 
will  thereby  not  only  save  expense  to  both 
parties,  but  also  the  time  of  the  public,  vriiich 
IS  now  often  needlessly  occupied  at  the  trial, 
in  the  mere  assessment  of  damages.  Such  a 
method  will,  likewise,  add  much  to  the  efficacy 
of  our  proposed  {dan  of  special  pleading,  in 
lieu  of  tne  general  issue ;  for  where  the  assess- 
ment of  damages  is  by  consent,  it  will  leave 
nothing  to  be  discussed  at  the  trial,  but  the 
single  question  on  which  the  issue  is  taken. 

"  By  the  present  practice,  when  money  is  paid 
into  Court,  a  rule  of  Court  for  that  purpose  is 
obtained,  and  the  sum  paid  in  is  considered  as 
struck  out:  by  the  pleading,  however,  the 
whole  of  the  plaintiff's  case  is  denied,  in  the 
same  manner  as  if  no  such  payment  were 
made.  The  denial  so  pleaded  is  intended  to 
operate  only  as  a  denial  of  the  rest  of  the  case, 
and  the  plea  used,  is  the  general  issue,  in  ac- 
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place  wImk   the  tame   ii   ordered,  to  take 

place  ». 

VARIANCES. 

25.  Esiendin^  9  G.  4.  e.  15,  to  all  variances. 

And  whereas  peat  expense  is  often  incurred, 
and  delay  or  failure  of  justice  takes  place,  at 
trials,  by  reason  of  variances  as  to  some  parti« 
cular  or  particulars   between  the  proof  and 
the  recital  or  setting  forth,  on  the  record  or 
document  on  which  the  trial  is  had,  of  con- 
tracts,   customs,   prescriptions,   names,    and 
other  matters  or  circumstances  not  material  to 
the  merits  of  the  case,  and  by  the  mis-state- 
ment of  which  the  opposite  party  cannot  have 
been  prejudiced ;  and  the  same  cannot  in  any 
case  be  amended  at  the  trial,  except  where  the 
variance  is  between  writine^  proouced  in  evi- 
dence and  the  record :  And  whereas  it  is  ex- 
pedient to  allow  such  amendments  as  herein- 
after mentioned  to  be  made  on  the  trial  of  the 
cause ;  be  it  therefore  enacted,  that  it  shall  be 
lawful  for  any  Court  of  Record,  holding  plea 
in  civil  actions,  and  any  Judge  sitting  at  nisi 
prius,  if  such  Court  or  Judge  shall  see  fit  so 
to  do,  to  cause  the  record,  writ,  or  document 
on  which  any  trial  may  be  pending  before  any 
such  Court  or  Judge,  in  any  civil  action,  or  in 
any  information  in  the  nature  of  a  guo  warranto, 
or  proceedings  on  a  mtindnmus,  when  any  va- 
riance shall  appear  between  the  proof  ana  the 
recital  or  settmg  forth,  on  the  record,  writ,  or 
document  on  which  the  trial  is  proceeding,  of 
any  contract,  custom,  prescription,  name,  or 
other  matter,  in  any  particular  or  particulars 
in  the  judgment  of  such  Court  or  Judge  not 
material  to  the  merits  of  the  case,  and  by  which 
the  opposite  party  cannot  have  been  preju- 
diced in  the  conduct  of  his  action,  prosecution, 
or  defence,  to  be  forthwith  amenaed  by  some 
officer  of  the  CouH  or  othenvise,  both  in  the 
part  of  the  pleadings  where  such  variance  oc- 
curs, and  in  every  other  part  of  the  pleadings 
which  it  may  become  necessary  to  amend,  on 
such  terms  as  to  payment  of  costs  to  the  other 
party,  or  postponing  the  trial  to  be  had  before 
the  same  or  another  jury,  or  both  payment  of 


tioBS  of  assumpsit  and  debt  on  simple  contract, 
and  of  payment  or  accord  and  satisfaction,  in 
debt  or  covenant  on  specialties.  We  have 
thought  it  much  more  convenient,  as  well  as 
more  consistent  with  the  real  state  of  facts, 
that  payment  of  money  into  Court  should  be 
put  into  the  shape  of  a  plea ;  and  have  framed 
one  accordingly,  which  will  be  found  among 
the  forms  annexed  to  this  report.  Other  ad- 
vantages are  gained  by  putting  it  into  the  shape 
of  a  plea,  namely,  that  the  expense  of  a  riue 
of  Court,  and  of  proving  such  rule  at  the  trial, 
is  avoided  ;  and  that  a  specific  issue  will  arise 
as  to  the  sufficiencv  of  the  sum  ;  and  that  the 
admission  of  the  plaintiffs  right  of  action  and 
the  extent  of  that  admission,  will  appear  on 
the  record ;  a  circumstance  which  will  be  found 
peculiarly  beneficial  in  actions  of  tre^Mss  to 
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costs  and  postponement^  as  such  Court  or  Judge 
shall  think  reasonable ;  and  in  case  such  va- 
riance shall  be  in  some  particular  or  particu- 
lars in  the  judgment  of  such  Court  or  Judge 
not  material  to  the  merits  of  the  case,  but  such 
as  that  the  opposite  party  may  have  been  pre- 
judiced thereby  in  the  conduct  of  his  action, 
Srosecution,  or  defence,  then  such  Court  or 
udge  shall  have  power  to  cause  the  same  to 
be  amended  upon  payment  of  costs  to  the 
other  party,  and  vrithdrawing  the  record  or 
postponing  the  trial  as  aforesaid,  as  such  Court 
or  Judge  shall  think  reasonable ;  and  after  any 
such  amendment  the  trial  shall  proceed,  in 
case  the  same  shall  be  proceeded  with,  in  the 
same  manner  in  all  respects,  both  with  refer- 
ence to  the  liability  of  witnesses  to  be  indicted 
for  perjury,  and  othermse,  as  if  no  such  va- 
riance had  appeared ;  and  in  case  such  trial 
shall  be  had  at  nisi  prius  or  by  virtue  of  such 
writ  as  aforesud,  the  order  for  the  amendment 
shall  be  indorsed  on  the  postea  or  the  writ,  as 
the  case  may  be,  and  returned  together  with 
the  record  or  writ,  and  thereupon  such  papers, 
rolls,  and  other  records  of  the  Court  from 
which  such  record  or  writ  issued,  as  it  may 
be  necessary  to  amend,  shall  be  amended  ac- 
cordingly ;  and  in  case  the  trial  shall  be  had 
in  any  Court  of  Record,  then  the  order  for 
amendment  shall  be  entered  on  the  roll  or 
other  document  upon  which  the  trial  shall  be 
had ;  provided  that  it  shall  be  lawful  for  any 
party  who  is  dissatisfied  with  the  decision  of 
such  Judge  at  nisi  prius,  sheriff,  or  other  of- 
ficer, respecting  his  allowance  of  any  such 
amendment,  to  apply  to  the  Court  from  whicK 
such  record  or  wnt  issued  for  a  new  trial  upon 
that  ground,  and  in  case  any  such  Court  shall 
think  such  amendment  improper,  a  new  trial 
shall  be  granted  accordingly,  on  such  terms  as 
the  Court  shall  think  fit,  or  the  Court  shall 
make  such  other  order  as  to  them  may  seem 
meet^. 

26.  Power  for  the  Court  or  Judge  to  direct  the 
FactM  to  be  found  epeciaUp, 

And  be  it  further  enacted,  that  the  sud 
Court  or  Judge  shall  and  may,  if  they  or  he 
think  fit,  in  all  such  cases  of  variance,  instead 
of  causing  the  record  or  document  to  be 
amended  as  aforesaid,  direct  the  jury  to  find 
the  fact  or  facts  according  to  the  evidence^ 
and  thereupon  such  finding  shall  be  stated  on 
such  record  or  document,  and,  notwithstand- 
ing the  finding  on  the  issue  joined,  the  said 
Court  or  the  Court  from  which  the  record  has 
issued  shall,  if  they  shall  think  the  said  variance 
immaterial  to  the  merits  of  the  case,  and  the 
mis-statement  such  as  could  not  have  pre- 
judiced the  opposite  party  in  the  conduct  of 
the  action  or  defence,  give  judgment  accord- 
ing to  the  very  right  and  justice  of  the  case^. 


▼  This  provision  is  elaborately  explained  in 
the  Second  Report,  p.  36—44,  to  which  we 
shall  advert  in  the  next  Number. 

w  Ibid. 
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SPICIAIi  CAsas. 

27.    Power  to  siaie  n  speciai  caee  without  pro- 

ceedinff  to  trial. 

And  be  it  further  enacted,  that  it  shall  be 
lawful  for  the  parties  in  any  action,  after  issue 
joined,  by  consent  and  by  order  of  any  of  the 
judges  of  the  said  Superior  Courts,  to  state  the 
facts  of  the  case,  in  toe  form  of  a  special  case, 
for  the  opinion  of  the  Court,  and  to  agree  that 
a  judgment  shall  be  entered  for  the  plaintiff  or 
defendant,  by  confession  or  of  nolle  prosequi^ 
immediately  after  the  decision  of  the  case,  or 
otherwise  as  the  Court  way  think, fit;  and 
judgment  shall  be  entered  accordingly. 

ADMISSIBILITT  OF   WITNESSES. 

26.  ffitnesseM  interested  solely  on  account  of 
the  verdict  to  be  admistihle. 

And  in  order  to  render  the  rejection  of  wit- 
nesses on  the  ground  of  interest  less  frequent, 
be  it  further  enacted,  that  if  any  witness  shall 
be  objected  to  as  incompetent,  on  the  ground 
that  the  verdict  or  judgment  in  the  action  on 
which  he  shall  be  proposed  to  be  examined 
would  be  admissible  in  evidence  for  or  against 
him,  such  witness  shall  nevertheless  be  exam- 
ined, but  in  that  case  a  verdict  or  judgment  in 
that  action  in  favor  of  the  party  on  whose  be- 
half he  shall  have  been  examined  shall  not  be 
admissible  in  evidence  for  him,  or  any  one 
cluming  under  him,  nor  shall  a  verdict  or 
judgment  against  a  party  on  whose  behalf  he 
sh^  have  been  examined  be  admissible  in 
evidence  against  him  or  any  one  claiming  un- 
der  him. 

29.  Direction  to  indorse  the  name  of  the  witnen 
on  the  record. 

And  be  it  further  enacted,  that  the  name  of 
every  witness  objected  to  as  incoropetoit  on 
the  ground  that  such  verdict  would  be  admissi- 
ble  in  evidence  for  or  against  him  shall  at  the 
trial  be  indorsed  on  the  record  or  document  on 
which  the  trial  shall  be  had,  together  with  the 
name  of  the  party  on  whose  behalf  he  was  ex- 
amined, bv  some  officer  of  the  Court,  at  the 
request  of  either  party,  and  shall  be  afterwards 
entered  on  the  record  of  the  judgment ;  and 
such  indorsement  or  entry  shall  be  sufficient 
evidence  that  such  witness  was  examined  in 
any  subsequent  proceeding  in  which  the  verdict 
or  judgment  shall  be  offered  in  evidence. 

AliIiOWANCE   OF   INTEREST. 

30.  Jury  empowered  to   allow  interest  upon 
debts. 

And  be  it  further  enacted,  that  upon  all 
debts  or  sums  certain,  payable  at  a  certain 
time  or  otherwise,  the  jury  on  the  trial  of  any 
issue,  or  on  any  inquisition  of  damages,  may,  if 
they  shall  think  fit,  allow  interest  to  the  cre- 
ditor at  a  rate  not  exceeding  the  current  rate 
of  interest  from  the  time  when  such  debts  or 
sums  certain  were  payable,  if  such  debts  or 
sums  be  payable  by  virtue  of  some  written  in- 
strument at  a  certain  time,  or  if  payable  other- 
wise than  from  the  time  of  demand  of  payment 
in  writing,  as  the  case  may  be ;  provided  that  I 


intereit  shall  be  payable  ia  all  gsms  in  nUA 

it  is  now  payable  by  law. 

31.  /»  actions  of  trover  or  trespass  for  goods, 
and  on  policies  tf  inkuranee,  the  Jury  meg 
give  interest  l»y  way  of  damages^ 

And  be  it  further  enacted,  that  tlie  jury  oA 
the  trial  of  any  issue,  or  on  anv  inquisition  of 
damages,  may,  if  they  shall  think  fit,  give  da- 
mages in  the  nature  of  interest,  over  aira  above 
the  value  of  the  goods  at  the  time  of  the  con- 
version or  seizure,  in  all  actions  of  trover  or 
trespass  de  bonis  asportatis,  and  over  and  above 
the  money  recoverable  in  all  actions  on  policies 
of  assuTMice. 

32.  Interest  to  be  allowed  on  all  write  of  errtif 
for  the  time  that  execution  has  been  delayed. 

And  be  it  further  enacted,  that  if  any  per- 
son shall  sue  out  any  writ  of  error  upon  aar 
judgment  whatsoever  given  in  any  iJooit  ia 
any  action  personal,  and  the  Court  of  Error 
shall  ^ve  judgment  for  the  defendant  thereon, 
then  interest  shall  be  allowed  hy  the  Court  of 
Error  for  such  time  as  execution  has  been 
delayed  by  such  writ  of  error  for  the  delajfing 
thereof. 

EXECUTORS. — COSTS. 

33.  Ejfecutors  suing  in  right  of  iJke  testator 

to  pay  costs. 

And  be  it  further  enacted,  that  in  every  ac- 
tion brought  by  any  executor  or  administrator 
in  right  of  the  testator  or  intestate,  such  exe- 
cutor or  adnuni&trator  shall,  unless  the  Court 
in  which  such  action  is  brought,  or  a  Judge  of 
any  of  the  said  superior  Courts,  shall  othemise 
order,  be  liable  to  pay  costs  to  the  di  find  ml 
in  case  of  bein^  noasoited  or  a  ver^ct  paesiag 
against  the  plamtiff,  and  in  all  other  cased  ia 
which  he  would  be  liable  if  such  plaintiff  were 
suing  in  his  own  right  upon  a  cause  of  action 
accruing  to  himself;  and  the  defendant  shall 
have  judgment  for  such  costs,  and  they  shall 
be  recovered  in  like  manner  >. 

COSTS   OF   VOLI«B    PBOSEQUI,  &p. 

34.  One  or  mere  of  several  defendants  ta  n»y 

action  having  a  verdict  to  have  costs. 

And  be  it  further  enacted,  that  where  several 
persons  shall  be  made  defendants  in  any  per- 
sonal action,  and  any  one  or  more  of  them 
shall  have  a  nolle  prosequi  entered  as  to  him  or 
them,  or  upon  Uie  trial  of  such  action  shall 
have  a  verdict  pass  for  him  or  them,  every  such 
person  shall  have  judgment  for  and  recover 
his  reasonable  costs,  unless,  in  the  case  of  a 
trial,  the  judge  before  whom  such  cauae  shall 
be  tried  shall  certify  upon  the  record,  under 
his  hand,  that  there  was  a  reasonable  cause  for 
making  such  person  a  defendauit  in  such 
action. 


35.  Costs  allowed  on  nolle  prosequi,  ae  to  pert 

of  dectnration. 

And  be  it  further  enacted,  that  where  any 
nolle  prosequi  shall  have  been  entered  upon  any 
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f  ouQt,  or  as  to  part  of  any  declaration,  the  de- 
fendant shall  be  entitled  to,  and  have  judj^ment 
for»  and  recover  his  reasonable  costs  in  that 

behalf. 

COSTS  ON  SCI.  FA.  AMD   DEMURRER. 

36.  Plaintiff  in  eeire  faciat^  and  plaintiff  wr  de- 
fendant on  demurrer,  in  all  cases  to  have  coits. 

And  be  it  further  enacted,  that  in  all  writs 
of  scire  facias  the  plaintifif  obtaining  jud|^ment 
on  an  award  of  execution  shall  recover  Ms 
costs  of  suit  upon  a  judgment  by  default  as 
well  as  upon  a  judgment  after  plea  pleaded  or 
demurrer  joined ;  and  that  where  judgment 
shall  be  given  either  for  or  against  a  plaintiff 
or  demandant,  or  for  or  against  a  defendant 
or  tenant,  upon  any  demurrer  joined  in  any 
action  whatever,  the  party  in  whose  favour  such 
judgment  shall  be  given  shall  also  have  judg- 
ineot  to  recover  his  costs  in  that  behalf. 

COSTS   OF  SPECIAL  JURIES. 

37.  Costs  of  special  juries  in  case  of  a  nonsuit, 

6  G.  4.  c.  50. 

And  whereas  it  is  provided  in  and  by  a  sta- 
tute passed  in  the  sixth  year  of  the  reign  of  his 
late  Majesty,  intituled,  *'  An  Act  for  consoli- 
dating and  amending  the  Law  relative  to  Jurors 
and  Juries,"  that  the  person  or  party  who  shall 
apply  for  a  special  jury  shall  pay  the  fees  for 
striking  such  jury,  and  all  the  expenses  occa- 
sioned by  the  trial  of  the  cause  by  the  same, 
and  shall  not  have  any  further  or  other  allow- 
ance for  the  same,  upon  taxation  of  costs,  than 
such  person  or  party  would  be  ehtitled  unto  in 
case  the  cause  had  been  tried  by  a  common 
jury,  unless  the  Judge  before  whom  the  cause 
is  tried  shall,  immediately  after  the  verdict, 
certify  under  his  hand,  upon  the  back  of  the 
record,  that  the  same  was  a  cause  proper  to  be 
tried  by  a  special  jury  :  and  whereas  the  said 
provision  does  not  apply  to  cases  in  which  the 
plaintiff  has  been  nonsuited ;  and  it  is  expe- 
dient that  the  Judge  should  have  such  power  of 
certifying  as  well  when  a  plaintiff  is  nonsuited 
as  when  he  has  a  verdict  against  him ;  be  it 
therefore  enacted,  that  the  said  provision  of 
the  said  last  mentioned  act  of  parhament,  and 
every  thing  therein  contained,  shall  appljr  to 
cases  in  which  the  plaintiff  shall  be  nonsuited 
as  well  as  to  cases  in  which  a  verdict  shall  pass 
against  him  7. 

TAXING  OFFICERS. 

38.  Poteer  to  make  regulations  as  to  the  officers 
of  each  Court  at  fFestminster  taxing  costs. 

And  whereas  it  would  tend  to  the  better  dis- 
patch of  business,  and  would  be  more  conveni- 
ent, and  better  assimilate  the  practice  and  pro- 
mote uniformity  in  the  allowance  of  costs.  If 
the  officers  on  the  plea  side  of  the  Courts  of 
King's  Bench  and  Exchequer,  and  the  officers 
of  the  Court  of  Common  Pleas  at  Westminster, 
who  now  perform  the  duties  of  taxing  costs, 
^ ,  .    — — ^-»^^— ^^»»^»— ^.— ^^^■'^"^ 
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were  to  be  empowered  to  tax  costs  yMskk  have 
arisen  or  may  arise  in  each  of  the  said  Courts 
indiscriminately ;  be  it  therefore  enacted,  that 
it  shall  and  maybe  lawful  for  the  Judges  of  the 
said  Courts,  or  such  eight  or  more  of  them  ^ 
aforesaid,  by  any  rule  or  order  to  be  from  tiiu^ 
to  time  made,  m  term  or  vacation,  to  make 
such  regulations  for  the  taxation  of  costs  by 
any  of  the  said  officers  of  the  said  Courts  in- 
discriminately as  to  them  may  seem  expedient, 
although  such  costs  va&y  not  have  arisen  in 
respect  of  business  done  in  the  Court  to  which 
such  officer  belongs,  and  to  appoint  some  con- 
venient place  in  which  the  business  of  taxation 
shall  be  transacted  for  all  the  said  Courts,  ai^d 
to  alter  the  same  when  and  as  it  may  seem  to 
them  expedient. 

EXECUTORS. 

39.  Eaecutars  of  lessor  for  term  of  years  to  have 
power  to  (Ustrain  for  arrears  in  the  lifetime 
of  testator. 

And  be  it  further  enacted,  that  it  shall  be 
lawful  for  the  executors  or  administrators  of 
any  lessor  or  landlord  to  distrain  upon  the 
lands  demised  for  any  term,  or  at  will,  for  the 
arrearages  of  rent  due  to  such  lessor  or  land- 
lord in  his  lifetime,  in  like  manner  as  such 
lessor  or  landlord  might  have  done  in  his 
lifetime. 

40.  Arrears  may  be  distrained  for  teithin  six 

months  after  determination  of  term. 

And  be  itfurthev  enacted,  that  such  arrear- 
ages may  be^strained  for  after  the  end  or 
determination  of  such  term  or  lease,  at  wUl,  in 
the  same  manner  as  if  such  term  or  leas^  had 
not  been  ended  or  determined :  Provided  that 
such  disti«88  be  made  within  the  s|^ace  of  six 
calendar  months  after  the  determination  of 
such  term  or  lease,  and  during  the  continuance 
of  the  possession  (tf  the  tenant  from  whom 
such  arrears  became  due :  Provided  also,  that 
all  and  every  the  powers  and  provisions  in  the 
several  statutes  made  relating  to  distresses  for 
rent  shall  be  applicable  tp  the  distresses  io 
made  as  aforesaia. 

ARBITRATION. 

41.  Submission  to  arbitration  by  rule  qf  Court, 

ifC,  not  to  be  revocable. 

And  whereas  it  is  expedient  to  rendw  refer- 
ences to  arbitration  more  effectual ;  be  it  fur- 
ther enacted,  that  the  power  and  authority  of 
any  arbitrator  or  umpire  appointed  by  or  in 

Sursuance  of  any  rule  of  Court,  or  Judge's  or- 
er,  or  order  ot  nisi  prius,  or  by  or  in  punUr 
ance  of  any  submission  to  reference  containing 
an  agreement  that  such  submission  shall  be 
made  a  rule  of  anv  of  his  Majesty's  Courts  of 
Record,  shall  not  be  revocable  by  any  party  to 
such  reference  without  the  leave  of  the  Court 
by  which  such  rule  or  order  shall  be  made,  or 
which  shall  be  mentioned  in  such  submission,  or 
by  leave  of  a  Judge ;  and  the  arbitrator  or  umpire 
shall  and  may  and  is  hereby  required  to  proceed 
with  the  reference  notwithstanding  any  such 
revocation,  and  to  make  his  award,  if  the  per- 
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8oa^  making  such  revocation  shall  not.  after- 
wards attend  the  reference  ^. 

42.  Power  to  compel  the  attendance  of  witnesses. 

And  be  it  further  enacted,  that  when  any  re- 
ference  shall  have  been  made  by  any  such  rule 
or  order  as  aforesaid,  or  by  any  submission  con- 
taininjBf  such  agreement  as  aforesud,  it  shall  be 
lawfuj'for  the  Court  by  which  such  rule  or  order 
thaU  be  made,  or  which 'shall  be  mentioned  in 
such  agreement,  or  for  any  Judge,  by  rule  or 
order  to  be  made  for  that  purpose,  to  com- 
mand the  attendance  and  exammation  of  any 
Serson  to  be  named,  or  the  production  of  any 
ocuments  to  be  mentioned  m  such  rule  or  or- 
der ;  and  the  disobedience  to  any  such  rule  or 
order  shall  be  deemed  a  contempt  of  Court,  if, 
in  addition  to  the  service  of  such  rule  or  order, 
an  appointment  of  the  time  and  place  of  at- 
tendance in  obedience  thereto,  signed  by  one 
at  least  of  the  arbitrators,  or  by  the  umpire, 
before  whom  the  attendance  is  required,  shall 
also  be  served  either  together  with  or  after  the 
service  of  such  rule  or  order :  provided  always, 
that  every  person  whose  attendance  shall  be  so 


s  Compulsory  arbitration  is  recommended 
in  the  Second  Report^  p.  25.  The  passages  in 
support  of  this  clause  are  at  p.  27. 

'•  With  a  view  to  encourage  voluntary  sub- 
missions to  arbitration,  and  to  render  the  pro- 
ceeding by  arbitration  in  all  cases  a  more 
efficient  remedy,  we  think  it  further  advisable, 
that  whenever  a  reference  has  been  made  by 
rule  of  Court  or  order  of  a  Judge,  or  any  sub- 
mission of  parties  has  been  made  a  rule  of 
Court,  the  attendance  of  witnesses  before  the 
arbitrator  should  be  enforced  hj  subpoena,  to 
be  issued  out  of  the  Court  mentioned  in  such 
rule  or  order ;  that  false  testimony  given  be- 
fore the  arbitrator  should  be  subject  to  the 
penalties  of  perjury;  that  the  Judges  should 
DC  empowered,  upon  the  application  of  the 
successful  parties,  to  order  that  awards  may  be 
entered  among  the  judgments  of  such  Courts, 
and  that  execution  may  be  issued  thereon. 

"  It  is  obvious,  that  when  a  reference  has 
been  ordered  without  consent,  the  benefit  of  a 
judgment  and  execution,  which  might  have 
been  obtained  in  the  action,  ought  not  to  be 
lost ;  and  if  a  provision  upon  this  subject  is  to 
be  made  in  respect  to  retereaces  of  one  kind, 
it  is  convenient  tlutt  it  should  be  extended  to 

all. 

"  To  authorize  the  successful  party  to  enter 
up  judgment  as  upon  verdict  or  confession, 
may  perhaps  occur  as  a  more  obvious  expedi- 
ent ror  the  purpose;  but  we  think  such  a 
course  objectionable  as  founded  on  a  fiction, 
and  we  prefer  the  method  above  recommended, 
of  entering  the  award  itself,  as  matter  of  re- 
cord, on  which  execution  may  issue. 

"  We  think,  that  submissions  to  arbitration 
by  rule  of  Court  or  order  of  a  Judge,  or  by 
agreement  of  parties  subsequently  made  a  rule 
of  Court,  should  be  irrevocable,  unless  by  con- 
sent of  the  Court  or  a  Judge." 


required  shall  be  entitled  to  the  fike  oondact 
money,  and  payment  of  expenses  andforloai 
of  time,  as  tor  and  upon  attendance  at  any 
trial :  provided  abo,  tnat  no  person  shall  be 
compcUed  to  produce,  under  any  such  rule  or 
order,  any  writing  or  other  document  that  he 
would  not  be  compelled  to  produce  at  a  trials 

43.  Power  of  the  arbitrators  under  9  nk^ 
court  to  administer  an  oath. 

And  be  it  further  enacted,  that  when  in  aaj 
rule  or  order  of  reference,  or  in  any  sabmii- 
sion  to  arbitration  containing  an  agreement  that 
the  submission  shall  be  made  a  rule  of  comt, 
it  shall  be  ordered  or  a^eed  that  the  witnesses 
upon  such  reference  shall  be  examined  upon 
oath,  it  shall  be  lawful  for  the  arbitrator  or  um- 
pire, or  any  one  arbitrator,  and  he  or  Uiey  ire 
hereby  authorized  and  required,  to  administer 
an  oath  to  such  witnesses,  or  to  take  their  affirm- 
ation  in  cases  where  affirmation  is  allowed  by 
law  instead  of  oath ;  and  if  upon  such  oath  or 
affirmation  any  person  making  the  same  shall 
wilfully  and  corruptly  give  any  false  evidence. 
every  person  so  ofiending  shall  be  deemed  and 
taken  to  be  guilty  of  perjury,  and  sliall  be  pro- 
secuted and  punished  accordingly. 

COMMISSIONS  TO  TAKE  AFFIDAVITS. 

44.  To  extend  the  power  of  granting  eommiisiw 
to  tahe  fiffidamts  to  Scotland  and  Irehind. 

And  whereas  it  would  be  convenient  if  the 
power  of  the  Superior  Courts  of  Common  Law 
and  Equity  at  Westminster  to  grant  commis- 
sions for  taking  affidavits  to  be  used  in  the  said 
Courts  respectively  should  be  extended ;  be  it 
farther  enacted  by  the  authority  aforesaid,  that 
the  Lord  Hi^  Chancellor,  fiord  Keeper  or 
Lords  Commissioners  of  the  Great  Seu,  and 
Judges  of  the  said  Courts  of  Law,  shall  bare 
such  and  the  same  powers  for  granting  com* 
missions  for  taking  and  receiving  affidavits  in 
Scotland  and  Ireland  to  be  used  and  read  in  the 
said  Courts  respectively  as  they  now  hare  in  all 
and  every  the  shires  and  counties  within  the 
kingdom  of  England,  and  dominion  of  Wales 
andtown  of  Berwick-upon-Tweed,  and  in  the 
Isle  of  Man,  by  virtue  of  the  statutes  now  in 
force ;  and  that  aU  and  every  person  and  persons 
wilfully  swearing  or  affirming  fdsely  in  any  affi- 
davit to  be  made  before  any  person  or  persons 
who  shall  be  so  empowered  to  take  affidavits 
under  the  authority  aforesaid,  shall  be  deemed 
guilty  of  peijuij,  and  shaU  incur  and  be  liable 
to  the  same  pams  and  penalties  as  if  such  per* 
son  had  wilfully  sworn  or  affirmed  falsely  in  the 
open  Court  in  which  such  affidavit  shall  be  enti- 
tled, and  be  liable  to  be  prosecuted  forsneh 
perjury  in  any  Court  of  competent  jurisdietioa 
in  that  part  of  the  united  kingdom  in  irtuch 
such  ofience  shall  have  been  committed,  or  is 
that  part  of  the  united  kingdom  in  yfbkh  aoeh 
person  shall  be  apprehended  on  sudi  a  charge. 

HOLIDAYS. 

45.  Fftr  the  abolition  of  certain  hoUdoft, 
And  whereas  the  observance  of  holidwrs  ia 
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the  said  Courts  of  Common  Law  during  term 
time,  and  in  the  offices  belon^ln^  to  the  same, 
OD  the  several  days  on  which  hobdays  are  now 
kept,  is  very  inconvenient,  and  tends  to  delay 
in  the  administration  of  justice;  be  it  therefore 
enacted  by  the  authority  aforesaid,  that  none  of 
the  several  days  mentioned  in  the  statute  passed 
in  the  sessions  of  Parliament  holden  in  the  fifth 
and  sixth  years  of  the  reign  of  King  Edward 
the  Sixth,  intituled  **  An  Act  for  the  keepins^ 
Holidays  and  Fasting  Days,"  shall  be  observed 
or  icept  in  the  sud  Courts,  or  in  the  several  offi- 
ces belonging  thereto,  except  Sundays,  the  day 
of  the  Natirity  of  our  Lora,  and  the  three  fol- 
lowing days,  and  Monday  and  Tuesday  in 
Easter  Week. 

46.  Commeneiment  of  Act, 

And  be  it  further  enacted,  that  this  Statute 
shall  commence  and  take  effect  on  the 
Day  of 

47.  Not  io  tstend  to  Ireland  or  Scotland, 

And  be  it  further  enacted,  that  nothing  in 
this  Act  shall  extend  to  that  part  of  the  United 
Kingdom  called  Ireland,  or  that  part  of  the 
United  Kingdom  called  Scotland. 


ANALYSIS  OF  A  BILL  TO  CONSOLI- 
DATE AxND  AMEND  THE  LAWS  RE- 
LATINO  TO  HIGHWAYS. 


The  Bill  recites,  that  it  is  expedient  to  amend 
the  Laws  relating  to  Highways  in  England,  and 
to  consolidate  the  same  in  one  Act»  and  make 
other  provisions. 

It  is  then  proposed  to  repeal  the  several  ex- 
isting Acta,  and^  in  their  stead,  to  enact  as  foU 
[qws: 

1 .  Not  to  renve  repealed  Acts. 

2.  Provbo  for  recovery  of  penalties  incurred 
'or  offences  against  aets  repealed. 

3.  Present  surveyors  to  continue  until  way* 
I'arden  appointed. 

4.  Waywarden  tobe  elected  annually,  on  the 
{5^  March ;  and  he  may  be  re-elected. 

5.  Qualifieation  of  waywarden:  residence 
vithin  five  miles,  and  having  10/.  a  year  free- 
lold,  or  100/.  personal  estate. 

6.  Manner  of  filling  up  vacancy  in  case  of 
leath,  &c.  of  waywarden,  by  vestiy-meetin^. 

7.  Penalty  of  20/.  on  waywarden  not  actmg 
viken  chosen. 

8.  Inhabitants  may  appoint  assistant-way- 
irarden,  with  a  salary. 

9.  Wayvvarden,  on  Terifying  accounts,  to 
ive  to  justices  the  name  and  residence  of  suc- 
eedinff  waywarden. 

10.  Power  to  justices,  in  certain  cases,  to 
ppoint  a  wajrwarden. 

11.  When  parish  is  situate  in  more  than  one 

ounty. 

12.  Waywarden,  &c.  for  everjr  neglect  of 
uty,  shall  forfeit  not  exceeding  o/.  &c. 

13.  Waywarden  to  keep  highways,  &c.  in 
jpair. 


14.  As  to  repair  of  highways  at  ends  of 
bridges. 

15.  Not  to  extend  to  raised  causeways,  &c. 

1 6.  Parishes  when  liable  to  repur  new  high- 
ways. 

17.  Direction  posts,  where  and  how  to  be 
erected. 

18.  Waywarden  to  miuntain  footpaths;  and 
with  consent  of  vestry  to  make  footpaths. 

19.  Power  to  use  adjoining  ground  as  a  tem* 
porary  road. 

20.  Waywarden  to  make  side  dnuns. 

21.  Waywarden  to  remove  snow,  &c. 

22.  Wayivarden  to  make  rate.  Rate  to  be 
allowed  by  justices. 

23.  How  the  yearly  value  is  to  be  ascer- 
tained. 

24.  Waywarden  may  inspect  rate*book,  and 
obtain  copies  or  extracts. 

25.  Rates  not  to  exceed  certain  amount. 

26.  Lodgers  of  houses  let  out  in  apartments ; 
to  be  deemed  occupiers. 

27.  Rates  on  houses  fiunished  or  let  out  into 
counting-houses,  may  be  recovered  from  the 
landlord. 

28.  Power  to  compound  for  rates  in  certain 
cases. 

29.  Landlord, how  to  be  ascertained.  Agree- 
ments between  landlords  and  tenants  not  to  be 
affected. 

30.  Rates  for  ambassadors  to  lie  paid  by 
landlords. 

31.  Errors  in  rates  may  be  rectified. 

32.  Persons  may  be  exempted  by  justices 
from  payment  of  highway  rate. 

33.  Persons  not  liable  to  payment  of  high* 
way  rate. 

34.  Rates  how  to  be  collected. 

35.  Vestry  may  direct  overseers  to  make 
and  collect  rate. 

36.  Who  to  be  deemed  overseers  within  this 
Act. 

37.  Vestry  may  appoint  collector  of  rates. 

38.  Security  to  be  taken  from  collector. 

39.  Assistant  waywarden  or  collector  to  ac« 
count. 

40.  Accounts  to  be  kept. 

41.  Waywarden  to  keep  books  and  account 
of  monies  received,  &c.  to  be  open  to  the  in* 
speotion  of  rated  inhabitants. 

42.  The  property  in  all  books,  &c.  to  be 
vested  in  waywarden  for  time  being. 

43.  Waywarden,  on  qtiitting  office,  to  de> 
liver  books,  &c.  to  succeeding  waywarden.  Pe« 
nalty  for  neglect. 

44.  In  case  of  the  death  of  waywarden^  ex- 
ecutors to  account. 

45.  Bidances  shall  be  paid  by  sacceedin|( 
waywarden,  to  the  amount  of  one  sixth/  to  his 
predecessor. 

46.  A  yearly  account  to  be  made  by  way. 
warden,  and  verified  on  oath,  subject  to  appeal. 
Surveyors  appointed  under  13  Creo.  3,  to  pass 
their  account  at  special  sessions  after  Lady-day 
1834. 

47.  Justices  may  hold  and  ad|oum  petty, 
sessions  when  they  think  fit,  on  giving  notico 
to  other  justices. 
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48.  Wajr^rardcn  may  tontract  for  yetting 
aad  carrying  materials.  If  the  waywarden  has 
1^  share  in  any  contract,  or  shall  let  to  lure  any 
team,  or  sell  or  dispose  of  an^  timber,  stones, 
&c.  without  license  from  two  justices  of  peace, 
he  shall  forfeit  10/.  and  be  incapable  of  being 
waywarden  with  a  salary. 

4y.  Width  of  wheels. 

50.  Penalty  on  taking  away  materials  bdong- 
ing  to  waywarden. 

51.  Land  allotted  to  the  parish  for  mate- 
rials, when  exhausted,  may  be  sold. 

52.  Tenants  for  life,  &€.  may  renounce  da- 
mages. 

53.  Persons  enfeoffed  with  lands  for  main- 
tenance of  highways,  &c.  shall  let  them  to 
hrm  at  the  most  improfed  value,  with  consent 
of  justices. 

&4.  Power  to  waywarden  to  hire  men  and 

teams. 

55.  Where  statute  duty  was  to  be  performed 
on  turnpike  roads,  waywarden  to  pay  money  in 
lieu  thereof 

56.  Power  to  get  materials  from  any  river 
or  brook,  or  from  any  common  or  waste  lands 
without  expense,  but  filling  up  the  pits,  &c. ; 
or  from  the  lands  of  any  person^  not  being 
garden  ground,  &c.  on  tendering  satisfaction 
for  damages;  and  materials  may  be  carried 
through  any  enclosed  or  open  lands,  on  ten- 
dering damages.  Any  difference  as  to  da- 
mages may  be  settled  by  two  justices. 

57.  Notice  to  be  given  before  materials  are 
taken  from  private  lands,  and  two  justices 
shall  decide  thereon. 

58.  If  pits  or  holes  are  made  in  getting  ma* 
terials,  waywarden  shall  cause  them  to  be  filled 
up  or  fenced  off.  Penalty  for  not  filling  up 
or  fencing  off",  20«.  Penalty  for  not  fencing 
off,  &c.  in  six  days  after  receiving  notice,  not 
more  than  10/.  nor  less  than  40#. 

59.  Waywarden  damaginc^  mills,  buildings, 
dams,&c.  oy  digging  materials,  forfeit  not  ex- 
ceeding 5/. 

60.  Highway  lying  in  two  parishes,  two  jus- 
tices to  determine  what  parts  shall  be  repaired 
by  each.  Proviso  in  case  of  highway  repaired 
by  partv  ratione  tenurgg,  &c. 

61.  Parishes,  &c.  bound  to  repair  the  part 
so  allotted. 

62.  How  costs  of  proceedings  shall  be  de- 
frayed, &c. 

63.  Boundary  of  counties,  &c.  not  to  be 
changed,  except  for  the  purpose  aforesaid. 

64.  Highway  repurea  by  party  ratione  te- 
nure, &c.  may  be  made  a  parish  highway. 

65.  Wliat  snail  be  deemed  the  centre  of  the 
highway.  No  encroachment  to  be  made  on 
waste  lands  lying  on  side  of  any  highway. 

66.  No  tree,  bush,  or  shrub  allowed  to  grow 
on  the  highway,  on  forfeiture  of  lOf.  by  the 
owners. 

67.  Owners  of  adjoining  lands  to  cut  the 
hedges  and  branches  of  trees  obstructing  the 
roads. 

68.  Time  of  cutting  hedges  and  trees. 

69.  Occupiers  of  land  shall  make  sufficient 
ditches,  drains,  or  watercourses,  and  lay  suffi- 
cient trunks,  plats,  or  bridges,  where  cartways, 


&c.  lead  p^t  of  higkijfajs  ini^  a^b  Iwb,  or 
they  shall  forfeit  for  every  offence  lOf. 

/O.  Where  the  old  ditches,  gutters,  water- 
courses, &c.  are  insufficievt,  new  ones  may  be 
made.  Provided  th^  waywarden  make  plau, 
trunks,  &c.  where  necessary,  and  make  satis- 
faction to  the  owner  of  the  land  for  the  4ai- 
mages  he  shall  sustain  thereby. 

/  L  Powers  for  removing  and  preventing  aar 
noyances.    Penalty  for  siecond  oflfence. 

72.  Penalty  for  encroaching  on  hjtfhwaji^ 
Encroachment  to  be  taken  down  by  tne  vsf- 
warden. 

73.  Railways  to  be  made  level  widi  the  sur- 
face of  the  road. 

74.  Steam  engines,  &c.  not  to  Ve  erected 
within  a  certain  distance  of  roads. 

75.  Penalty  on  persons  committin|^  nvisanees 
by  riding  on  footpaths,  &c.  by  dnwing  timber, 
&i*. ;  by  injuring  the  road ;  by  damaging  banks, 
causeways,  direction  posts,  milestonea,  &c.; 
by  obstructing  passage  of  travellers  ;  by  light 
from  blacksmitn's  shop ;  by  making  bon6res; 
by  baiting  bulls,  playing  at  footbaU,  or  other 
games ;  by  leaving  waggons,  &c. ;  bj  laying 
timber,  &c. ;  by  running  of  water  or  filth ;  by 
leaving  block  stones,  &c. 

76.  Waywardens  to  impound  catUe  found 
strapng  on  highways.  Limiting  extent  of  pe- 
nalty to  40«.  above  expenses.  Right  of  pas- 
tunure  not  taken  away. 

7/.  Punishing  persons  guiltj^  of  jiound- 
breach. 

78.  Carriers'  dogs  to  be  fastened  to  car- 
riare. 

f9.  For  discovering  of  offenders,  naaics  of 
owners  to  be  painted  on  waggons,  &c.  in  dve 
manner  herein  mentioned. 

80.  One  driver  mi^  take  charge  of  two 
carts,  provided  they  are  dcavtn  only  by  eoe 
horse  each. 

81.  Children  not  to  drive  carts,  &c.  on  pe- 
nalty of  lOf. 

82.  Drivers  of  waggons  or  carta  not  to  ride 
thereon,  unless  some  other  person  on  foot 
^ide  the  same.  Drivers  of  any  caniaire  cans* 
ing  hurt  or  damage  to  others,  or  qnittti^  the 
road,  or  driving  carriage  without  owner's  name, 
or  not  keeping  the  left  or  near  side,  or  inirr- 
rupting  free  passage,  the  driver,  if  not  tha 
owner,  to  forfeit  40f. ;  if  he  be  the  owner  hi 
Penalty  on  driver  not  discovering  his  name. 

83.  For  securing  tr^sient  offenders, 

84.  Cartways  are  to  be  made  twenty  feet 
wide,  horseways  eight  feet  wide,  and  footvrayi 
three  feet. 

85.  Previous  to  highway  being  vridcned,  && 
waywarden  to  request  justices  to  view  the  same. 

86.  Justices  may  oraemarrow.  Inghwnys  to  be 
widened.  Waywarden  to  asree  wiui  owners  of 
lands  for  recompense,  and  if  they  cannot  agree, 
the  same  may  be  assessed  by  a.  inry  ai  the 
quarter  sessions.  On  payment  of  money  a^ 
sessed,  ground  to  be  deemed  a  public  lughway. 
Where  Siere  is  not  money  sufficient,  a  further 
rate  may  be  made,  by  oitlec  of  the  joitices  at 
their  quarter  sessions,  not  exoiedini^dne  third 
of  rate. 

87.  Cost  of  proceedings,  by  whom  payable. 
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88.  IVooeedfaigs  for  diverting,  &c  ccrt^ 
biebways,  aadsloMMD^itp  unnecessary  L:^«-hway. 
V^yM^arden  to  affix  notice  on  side  ot  highway, 
aad  insert  same  in  newspaper ;  and  after  no- 
tice on  door  of  Church.  On  proof  of  nublica- 
tiun  of  notices  and  plan  beinc^  delivered  to  jus- 
tices, they  shall  grant  certificate  of  having 
Tietved  highway,  &c.  Contents  of  certificate. 
Cenificate  aad  plan,  &c.  to  be  deposited  with 
clerk  of  peaee,  and  read  in  open  Ceurl.  Li- 
berty to  inspect  certificate,  &c« 

8^.  Periions  who  may  think  themselves  ag- 
grieved if  such  highway  should  be  ordered  to 
be  stopped  up,  &c.  may  appeal. 

90.  In  case  of  appeal,  iury  at  sessions  to  de- 
termiae  whether  new  highway  is  nearer,  &c. 

91.  Costs  to  be  awarded  in  appeal  against 
stopping  up,  &c.  highway. 

92.  If  no  appeal  be  made,  or  if  dismissed, 
sessions  to  make  order  for  diverting,  &c.  and 
the  old  ways  may  be  stopped,  and  proceedings 
sball  be  conclusive,  and  new  highways  shall 
afterward*  continue  a  public  highway,  occ* 

93.  When  new  highway  shall  be  completed, 
M  highway  to  be  stopped  up,  and  the  land 
Bold.  Mines  and  BMnerals  reserved  to  the 
owners. 

94  In  what  cases,  and  in  what  manner,  and 
upon  what  terms,  the  old  highways,  or  the 
laind  lying  between  the  fences  inclosing  the 
ssune,  shiul  be  disposed  of. 

95.  Provisions  as  to  widening,  &c.  highway,* 
to    extend  to   highwaiys  which  persons   are 
bound  to  repair  raihne  tenurte^  &c.    Justices 
to  fix  annual  amount  payable  by  party  pre- 
viously bound  to  repair. 

96.  Mode  of  proceeding  before  justices,  if 
hig^hway  out  of  repair.  In  what  cases  justices 
caonot  interfere. 

97.  Mode  of  proceeding  if  obligation  to  re-» 
[»air  is  disputed. 

98.  Fines,  penalties,  and  forfeitures,  how  to 
be  levied  and  applied. 

99.  Justice  empowered  to  award  costs  to 
iefendant,  where  information,  &c.  is  withdrawn 
)r  dismissed. 

KX).  Court  may  award  costs  to  the  prose- 
cutor on  indictment. 

101.  If  highway  out  of  repair,  no  other 
Qode  of  proceeding  than  that  directed  by  this 
yci, 

102.  Waywarden  may  be  a  competent  wit- 
less. 

103.  Justices  may  proceed  by  summons  on 
he  recovery  of  penalties. 

101.  Power  of  compelling  witnesses  to  attend. 

105.  Forfeitures,  costs,  and  charges  may  be 
ivied  by  distress  and  sale.  In  what  manner  to 
e  applied. 

106.  Forfeiture  amounting  to  40^.  may  be 
ecovered  by  action. 

107.  Satisfaction  recoverable  for  special 
ama^e,  but  distress  not  unlawful  for  want  of 
»rm  in  the  proceedings. 

JOS.  Plaintiff  not  to  recover  for  irregularity, 

tender  of  amends  be  made. 

109.  Appeal  may  be  made  to  quarter  ses- 
ons  by  the  person  aggrieved  bv  any  thing 
)ne  in  the  execution  of  this  act^  No  prpceeo* 


iBgB  to  be  quash^  for  waAt  of  form,  or  re* 
moved  by  certwraru 

\  10.  In  case  of  anoeal;  sessions  may  grant  a 
special  case. 

111.  LimiCation  of  action.  General  issue, 
Costs, 

1 12.  When  the  Aet  commences. 

113.  Expenses  for  defending  prosecutions 
agreed  upon  at  a  vestry  meeting,  how  to  be 
paid. 

1 14.  Limiting  powers  of  Act. 

1 15.  Not  to  afifect  the  Universities. 

116.  Not  to  affect  the  county  of  Montgom-* 
ery  Act. 

117-  Powers  of  Commissioners  of  Sewera 
not  abridged. 

118.  Concemingtheformsof  proceedings,  set 
forth  in  the  schedule. 

119.  The  last  clause  contains  the  rules  for 
interpreting  the  principal  words  used  in  th6 
BUI. 


THE  SOLICITOR  GENERAL'S  BILLS, 

No.  I. 


THB  no  WEB  BILL, 

As  the  Bills  brought  in  by  the  Solicitor 
General  are  now  in  a  very  forward  state, 
and  will  soon  become  the  law  of  the  land, 
we  shall  lay  before  our  readers  a  statement 
of  the  precise  alterations  intended  to  be  ef« 
fected  by  them,  with  some  suggestions  of 
our  own,  which  we  trust  may  find  their  way 
to  the  proper  quarter ;  and  we  shall  in  the 
first  place  take  the  Dower  Bill  ■. 

After  some  general  rules  for  the  construe-* 
tion  of  the  Act,  which  we  may  pass  over,  il; 
provides  that  widows  shall,  after  the  1st  of 
January,  1834.  be  entitled  to  dower  as  well 
out  of  equitable  or  trust  estates  as  of  legal 
estates.  Our  readers  are  aware,  that  at  pre« 
sent,  although  the  husband  may  be  tenant 
of  the  curtesy  out  of  equitable  estates,  the 
widow  is  not  dowable  out  of  them.  This 
distinction  was  taken  on  the  construction  of 
the  preamble  of  the  Statute  of  Uses  (27 
H.  8,  c.  10),  and  has  long  been  considered 
anomalous.  We  are  glad,  therefore,  that  it 
is  about  to  be  abolished » 

By  the  present  law,  to  entitle  the  wife  fo 
dower,  the  husband  must  be  seized  either 
in  fact  or  in  law,  of  the  lands  in  question ;  if 
he  have  a  mere  right  of  entry  or  action  on 
them,  his  widow  will  not  be  dowable.  This 
rule  often  woriced  much  injustice ;  and  the 
present  Bill  provides,  that  although  a  hus- 
band has  only  a  right  of  entry  or  action, 
his  widow  shall  be  entitled  to  dower,  al- 
though her  husband  shall  not  have  recovered 
possession  of  the  lands. 

»  See  an  am)y;b  of  the  Bill,  "i  L.  0. 30], 
^         2E  ? 
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•    By  the  present  law,  if  a  right  to  the  dow- 
er once  attaches  on  land»  it  can  only  be 
barred  by  a  fine  or  recovery ;   and  it  will 
take  precedence  of  all  charges  or  incum- 
brances created  or  effected  by  the  husband. 
As  these  rules  operate  as  checks  to  aliena- 
tion, and  are  very  inconvenient  in  practice, 
it  is  proposed  to  enact  that  no  widow  shall 
be  entitled  to  dower  out  of  any  land  which 
her  husband  shall  have  absolutely  disposed 
of  in  his  lifetime,  or  l)y  his  will,  or  under 
his  bankruptcy ;  and  that  all  other  estates 
and  interests,  debts,  charges,  and  incum- 
brances, to  which  his  land  shall  be  subject 
or  liable,  shall  be  valid  as  against  the  right 
of  his  widow  to  dower.     But  it  is  provided 
^t  a  court  of  equity  may  apportion  any 
charges,  or  any  sums  affecting  any  land  out 
of  which  any  widow  may  be   entitled  to 
iower,  betw^een  such  widow  in  respect  of 
her  right  of  dower,  and  the  other  person  or 
persons  interested  in  the  same  land,  or  in 
any  other  land  subject  to  the  same  charges. 
One  great  reason  which  induced  the  Reid 
Property  Commissioners  to  recommend  the 
present  measure,  was  the  subtlety  and  incon- 
venience of  the  present  practice  of  convepng 
real  estate  to  uses  to  bar  dower.     "  This  in- 
genious contrivance,"  they  say, "  which  was 
long  in  being  perfected,  and  is  now  nearly 
amiversal,  is  found  in  practice  to  be  attended 
with  some  inconvenience,  and,  owing  to  the 
mistakes  of  unskilful  practitioners,  it  occa- 
sionally leads  to  serious  mischiefis."    And 
they  then  say,  that  by  the  enactment  they 
propose  "  this  subtle  contrivance  will  be- 
come unnecessary."^     It  is  singular,  there- 
fore, that  as  the  present  Bill  is  worded,  it 
j^eems  by  no  means  clear  that  the  necessity 
for  introducing  the  usual  clause  will  not  still 
exist.     The  provision  on  this  subject  is  as 
follows: — "Be  it  further  enacted,  that  a 
widow  shall  not  be  entitled  to  dower  out  of 
4iny  land  of  her  husband,  when,  by  any  deed 
executed  by  him,  it  shall  be  declared  that 
his  widow  shall  not  be  entitled  to  dower  out 
of  such  land."     By  this  section,  therefore, 
,a  husband,  Yteing  seised  of  land,  may  by  deed 
declare  that  his  widow  shall  not  be  entitled 
to  dower ;  but  it  seems  open  to  great  doubt, 
under  this  clause,  whether,  in  the  same  deed 
.  by  which  the  land  is  conveyed  to  the  pur- 
chaser, he  could  declare  tlmt  the  land  so 
conveyed  to  him  should  not  be  subject  to 
dower,  as  he  would  not  b^  seised  of  it  until 
'the  execution  of  the  conveyance.    The  Bill 

should  have  gone  on  to  provide  that  it 

■     '    ■  I.I  ,, 

t»  See  the  First  Real  Property  Report^  2 
Monthly  Record,  367.^ 


should  be  lawful  for  a  purchaser  to  insert  a 
declaration  in  his  purchase  deed,  that  hb 
widow  should  not  be  entitled  to  dower  out 
of  the  land  conveyed  to  him.  If  the  Bill 
passes  in  its  present  form,  and  a  purchaser 
(as  is  generally  the  case)  is  desirous  that  the 
land  conveyed  to  him  should  not  be  subject 
to  dower,  a  separate  deed,  declaring  this  in- 
tention, must  be  executed  after  the  execu- 
tion of  his  purchase  deed ;  or  the  old  ex- 
pedient of  conveying  the  land  to  uses  to  bar 
dower,  which  it  was  intended  entirely  to 
supersede,  must  be  resorted  to,  and  ^nll  ia 
fact,  in  most  instances,  be  adopted,  to  save 
the  expense  of  a  separate  deed.  So  much 
for  modem  legislation ! 

The  Bill  then  provides,  that  awidow  shall 
not  be  entitled  to  dower  out  of  any  land  of 
which  her  husband  shall  die  wholly  or  pai* 
tially  intestate,  when  by  the  will  of  her  hus- 
band (duly  executed  for  the  devise  of  free- 
hold estates),  he  shall  declare  his  intention 
that  she  shall  not  be  entitled  to  dower  out 
of  such  land,  or  out  of  any  of  his  land.  It 
is  also  provided,  that  the  right  or  title  of  a 
widow  to  dower  shall  be  subject  to  any  con- 
ditions or  restrictions  expressed  in  the  hus- 
band's will. 

By  the  existing  law,  a  devise  of  lands  to 
a  widow  will  not  bar  her  of  dower,  any  more 
than  a  bequest  of  personalty :  by  the  present 
Bill,  however,  it  is  proposed  to  be  enacted, 
that  the  devise  of  real  estate  to  the  widow 
shall  bar  her  of  her  dower,  unless  a  contrary 
intention  appear ;  but  that  a  bequest  of  per- 
sonal estate  to  the  widow  shall  not  bar  her 
of  dower,  unless  a  contrary  intention  ap- 
pear. 

The  Bill  further  provides,  that  an  agree- 
ment by  the  husband  not  to  bar  the  wife  of 
her  dower,  may  be  enforced  in  equity,  and 
that  legacies  in  satisfaction  of  dower  are 
still  to  be  entitled  to  preference  over  gene- 
ral legacies,  notwithstanding  the  act. 

The  Bill  then  abolishes  two  species  of 
dower,  which  have  long  been  obsolete  :— 
Dower  ad  ostium  ecclesue,  and  Dower  ei 
assensu  pairis. 

Its  provisions  are  not  to  affect  any  right 
of  dower  or  freebench  out  of  any  knd  sub- 
ject to  the  custom  of  Gavelkind  or  Borough 
English,  or  any  copyhold  or  customary  land, 
nor  to  extend  to  any  dower  of  any  widow 
whose  husband  shall  die  before  the  1st  day 
of  January  1834,  or  give  to  any  will,  deed 
or  charge,  executed  before  that  time,  the 
effect  of  defeating  or  prejudicing  any  right 
or  title  of  dower. 

On  the  whole,  we  consider  this  a  useful 
measure.     If  the  omission  which  we  ^ve 
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pointed  out  be  supplied,  it  vnSl  supersede 
the  necessity  of  what  was  at  best  a  clumsy 
contrivance  to  evade  the  existing  law  ;  and 
facilitate  the  alienation  of  property.  We 
have  heard  it  objected  to  the  Bill»  that  it 
will  injure  the  rights  of  widows ;  but  in  prac- 
tice their  rights  were  always  left  unattended 
to,  by  the  constant  conveyance  of  property 
to  uses  to  bar  dower ;  and  it  is  to  be  re- 
collected, that  if  the  Bill  deprives  them  of 
8ome  present  chances  of  obtaining  dower,  it 
gives  ^em  others  which  they  have  not  now, 
by  putting  trust  estates,  in  this  respect,  on 
the  same  footing  as  legal  estates.  We  think, 
therefore,  that  the  Isudies  have  no  right  to 
complain. 


THE  PROPERTY  LAWYER. 
No.  XIII. 


LBGACT  DUTY. 

It  was  lately  decided,  in  a  case  first  reported 
in  this  work.  In  re  Stonor  or  Ewing,  1  L.  O. 
€1  i  S.  C.  1  Tyr.  91  ,•  1  C.  &  J.  161 ;  that 
foreign  stock,  the  property  of  a  testator  do- 
miciled in  this  country,  is  liable  to  legacy  duty. 
The  case  has  lately  arisen,  of  a  native  of  the 
United  States,  who  died  there,  having  money 
in  the  British  funds,  and  leaving  legacies  to 
English  legatees,  and  appointing  English  exe- 
cutors; and  the  doubt  arose,  whether  such 
legacies  were  liable  to  legacy  duty.  The  facts 
and  decision  of  the  Court  in  the  case  were 
these: 

The  testator's  father,  a  native  of  Scotland, 
went,  when  young,  to  America,  fixed  his  resi- 
dence and  married  there,  and  with  his  wife 
lived  and  died  there.  The  testator  was  bom 
in  Maryland,  in  the  year  1764 ;  he  was  sent, 
when  much  under  21  years  of  age,  to  Scotland ; 
and  in  179S.  sailed  to  the  Ease  Indies,  where 
he  continued  till  1818,  a  period  of  about  thirty 
years.  ^  When  he  went  out  in  1788,  he  was  en- 
tered in  the  ship's  books  as  an  American.  In 
1818,  he  returned  to  Europe,  leaving  behind 
him  in  Bengal  the  j^eater  part  of  the  property 
which  he  had  acquired  in  mercantile  pursuits ; 
and  then  went  to  America  to  see  his  family, 
and  the  property  which  hb  father,  then  de- 
ceased, had  left  him  there.  He  afterwards  left 
America,  to  visit  different  parts  of  England, 
Scotland,  and  the  continent,  and  to  make  ar- 
rangements for  the  removal  of  the  greater  part 
ef  his  property  to  America.  On  his  final  return 
to  the  United  States,  he  commenced  drawing 
his  property  there,  and  continued  to  do  so  tiU 
his  death,  v^eh  happened  on  the  2dd  Nov.  I 


1826,  at  his  residence  in  New  York.  He  de- 
scribes himself  in  his  will,  as  "  late  of  Calcutta, 
and  now  of  Richmond  in  the  county  and  state 
of  New  York."  By  his  will  he  gave  legacies  to 
persons,  some  of  whom  were  then  resident  in 
Great  Britain,  some  in  India,  and  some  in 
America.  He  left  a  personalty  in  England  under 
10,000/.,  and  bequeathed  legacies  to  English  re- 
sidents, to  an  amount  exceeding  30,000/.  Tlie 
probate  duty  was  paid  on  the  funds  in  Chancery^ 
and  a  bill  was  filed  by  some  of  the  British  lega- 
tees, for  an  account  of  the  testator's  estate. 
The  issue  was,  that  the  assets  were  sold,  and 
the  produce,  33,975/.,  has  been  apportioned 
amongst  the  British  legatees.  The  Question 
was,  whether  the  le^cy  duty  was  payable  upon 
that  sum  ;  and  Mr.  Baron  6aytey  delivered  the 
judgment  of  the  Court. 

"  Upon  the  facts  stated,  it  seems  to  us  to  be 
clear,  that  the  testator  was,  at  the  time  of  his 
death,  a  citizen  of  the  United  States,  and  not 
a  British  subject ;  that  his  personalty,  wherever 
situated,  was  to  be  deemed,  not  British,  but 
American  property ;  and  that  neither  he  nor 
his  property  were  liable,  generally,  to  be  bound 
by  British  statutes,  or  contribute  to  the  support 
of  the  British  government.  He  was  born,  in- 
deed, in  a  province  which  at  the  time  of  his 
father's  death  was  a  part  of  the  British  do- 
minions;  but  upon  the  first  treaty  between 
this  country  and  the  United  States,  ne  had  the 
option  of  continuing  to  be  a  British  subject, 
or  of  ceasing  to  be  such,  and  becoming  to  all 
intents  and  purposes  merely  an  American.  It 
seems  to  us,  that  he  made  his  election  of  the 
latter.  He  was  not  therefore  a  British  subject 
when  he  made  bis  will,  nor  when  he  died ;  nor 
was  he,  or,  as  it  seems  to  us,  his  personal  pro- 
perty, bound  by  the  statutes  of  this  realm ;  so 
that,  though  he  had  when  he  died  some  person- 
alty in  Great  Britain,  it  must,  according  to 
Ewing't  cage,  1  C.  &  J.  151 ;  1  Tyr.  91 ;  1 
L.  O.  61 ;  be  deemed  foreign  property,  and 
liable  to  American  legacy  duty,  nad  any  such 
existed  $  and  he  haa  a  right  to  transmit  the 

Eersonal  property  which  he  had  here  to  whom 
e  would,  free  from  every  British  burden. 
Had  this  testator  made  foreign  executors,  and 
given  no  legacies  except  to  foreigners,  there 
can  be  no  doubt  but  that  the  executors  would 
have  been  entitled  to  have  removed  the  whole 
of  the  property  from  this  kingdom,  and  to  have 

Said  the  loreign  legatees  in  full,  without  de- 
uction,  except  for  the  probate  duty,  which 
would  be  imposed  upon  that  property  of  his 
which  he  suffered  to  be  in  this  kingdom ;  so 
that  if  his  executors  or  legatees  had  been  fo- 
reigners, they  would  not  have  been  liable  to 
the  legacy  duty.  These  executors  and  legatees 
are  indeed  British  subjects,  and  as  such  sub- 
ject to  British  laws :  but  can  those  fkcts  vary 
the  case  as  to  them,  where  the  testator  was  a 
foreigner,  and  the  property  to  be  deemed  fo- 
reign ?  They  are  the  medium  by  whom  the 
property  belonging  to  the  testator  is  to  be  di«i- 
tributea.  Can  it  make  any  difference  that  the 
legatee  is  a  subject  of  this  realm  ?  The  duty  is 
on  the  legacy  given  by  the  testator;  and 
though  its  burden  falls  on  the  legatee*  it  ftdls 
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also  on  the  gift  of  the  testator,  dUniniBhipg  also 
Vrhat  he  giFes.  Now  had  the  legatee  been  a 
foreigner,  he  would  have  taken  hla  100  per 
cent. ;  but  being  a  Britiah  leratee,  resident  in 
Great  Britain,  it  is  contended  that  the  testator 

S'ves  only  90  per  cent.,  and  10  per  cent,  to  the 
ritish  goyeniment;  a  strong  motive  to  dis- 
courage a  f<H%igner  from  investing  property  in 
British  personalty,  or  making  British  executors 
or  legatees,  if  the  circumstance  of  their  being 
personally  amenable  to  the  laws  of  this  country 
would  render  the  property  bequeathed  them 
by  a  foreigner  liable   to  such   a  deduction. 
Ijierefore,  upon  the  principle  that  the  testator 
IS  not  a  British  subject,  or  bound  by  the  laws 
of  this  kingdom,  and  tliat  he  is  entitled  to  con- 
sider his  property,  though  locally  here,  as  not 
being  the  property  of  a  British  subject,  but  of 
It  foreigner,  or  an  American,  we  are  all  of 
opinion  that  the  legacy  duty  in  this  case  is  not 
payable.    The  circumstances  I  have  mentioned 
plainly  distinguish  this  case  from  the  authorities 
iif  the  j4Uornep'Generaiy.  Cocker  ell,  1  Pri.1655 
the  Attorney  General  v.  Beatson,  7  Pri.  360  ; 
and  Lofran'y.  Fairlie,  2  Sim.  &  Stu.  284,  291 ; 
for  without  expressing  any  opinion,  whether 
the  legacy  duty  would  or  would  not  be  payable, 
where  the  testator  was  a  British  subject,  but 
not  resident  in  Great  Britain,  when  he  made 
his  will,  but  disposing  by  it  of  property  which 
he  happened  to  have  in  this  kingdom  at  that 
time,  tnose  cases  are  distinguishable  in  this 
)respect,  that  in  each  of  them  the  property  be- 
lonffed  to  British  subjects,  who  bemg  resident 
in  India,  and  originally  British  burn,  were 
therefore  liable  to  be  bound  by  all  acts  made 
by  the  British  Parliament,  in  terms  sufficiently 
comprehensive  to  include  them.    That  case,  as 
4t  seems  to  us,  is  otherwise  with  this  testator. 
•The  legacy  duty  is  in  substance  a  burthen  upon 
« testator's  property.    Then  if  he  were  not  to 
be  bound  bv  the  laws  of  this  country,  every 
100/.  which  he  proposed  to  give  to  his  legatees 
would  pass  into  their  hands ;  whilst  a  decision 
that  his  property  was  liable  to  the  burdens  of 
this  kingdom,  would  prevent  any  British  lega- 
tee from  obtaining  more  than  90/.    That,  as 
It  appears  to  us,  is  not  the  principle  upon  ^  hich 
these  acts  of  parliament*ought  to  be  construed. 
We  are  therefore  of  opinion,  that  the  legacy 
duty  in  this  case  is  net  payable ;  and  conse- 
quently, that  the  rule  must  be  discharged. 
In  re  Bruce,  2  ly.  485 ;  S.  C.  2  C.  &  J.  436. 


w- 


TBB 


OENfiRAL  REGISTOY  QUESTION. 


From  aU  tiiat  we  can  learn  the  General 
Registry  Bill  will  not  pass  even  the  House 
"of  Commons ;  and  it  is  pretty  certain  that  if 
it  does,  it  will  not  obtain  the  assent  of  the 
House  of  Lords.  Many  members  have  been 
Jed  a,w&y  by  a  general  impression  in  favour  of 
the  principle ;  but  it  is  only  necessary  for 
them  to  examine  its  details  and  to  be  made 


acquainted  inth  its  practical  resniltB,  aaAwt 
are  satisfied  that  they  will  not  sanction  a 
scheme  which,  without  benefiting  the  pre- 
sent holders  of  property  in  the  least,  vili 
unsettle  all  the  existing  practice  respecting 
the  alienation  of  real  estates. 

In  the  course  of  our  reading  we  have 
found  an  authority  against  any  extensiTS 
change  in  the  laws  relating  to  property, 
which  we  shall  lay  before  our  readen,  u 
bearing  directly  on  the  present  subject. 

*'  Examination  has  satisfied  us  that  those 
niceties  and  that  practice  (of  conFeyaodag) 
are  for  the  most  part  successful  though  oftoi 
cumbrous  contrivances  of  ingenious  and  learn- 
ed men,  to  effect  useful  objects,  which  the 
law,  in  its  present  state,  affords  no  director 
simple  means  of  accomplishing.  They  may, 
in  truth,  be  considered  as  indications  of  t£e 
points  on  which  the  law  requires  to  be  altered, 
and  as  partial  anticipations  of  improvement. 
We  are  conscious  how  much  easier  it  is  plau- 
sibly to  expose  the  imperfections  of  the  law  ss 
it  now  stands,  than  to  shew  how  it  may  safely 
be  amended.  We  know  by  exj^rience,  that  a 
regulation  which  on  a  slight  view  appears  in* 
expedient,  may  be  found,  upon  a  fuither  ei- 
amination,  to  be  judiciously  framed  to  meet 
mischiefs  which  are  not  perceived,  because  it 
represses  them.  JEven  a  rule  of  law,  on  prin- 
ciple essentially  wrong,  often  cannot  safety  be 
altered  without  much  caution ;  for  useful  ex- 
pedients have  probably  been  resorted  to  by 
courts  of  justice  to  evade  or  to  soften  it,  and 
these  m9j  be  the  foundation  of  a  train  of  judi- 
cial decisions  which  it  would  be  dangerous  to 
disturb.  fTe  dread  the  fkock  that  would  U  dc- 
cationed  by  any  preeipitnte  attempt  at  emen^h- 
tion ;  and  we  recollect  thai  it  w  a»  impossiUi 
suddenly  to  change  the  l*twg  a$  the  language  of 
any  country.  The  remote  conseguencee  ofrrfty 
proposed  amendment  must  be  sedutwuiy  trectti, 
and  the  consideration  constantly  kepi  in  eiars 
tehether  it  may  not  raise  new  doubts  and  ques- 
tions, and  cause  more  mischief  than  it  is  cm- 
lated  to  cure.  fFe  shall  studjf  to  interfere  v 
little  as  possible  with  established  rules,  and  i» 
all  new  enactments  to  presert^  the  ^irit  «ni 
the  analogies  of  existing  instituiiatu.  Ute 
very  language  of  the  law  ought,  in  our  ofv> 
nioB,  to  be  scrupiUously  adopted  in  any  9Xn^ 
tutes  that  may  be  made  for  amending  iti  for 
we  apprehend  ijhat  disastrous  effects  wouM  be 
produced  by  an  experiment  to  constract  s 
code  by  the  use  of  terms  of  no  defiaed  k^ 
import,  or  of  known  terms  in  a  ii9w  sease. 
After  all  the  amelioration  of  whidi  tke  lav  of 
real  pvoperty  in  this  oeuntry  »  sttseefitihle,  tk 
pubUc  must  not  expect  that  H  can  be  rendered 
free  from  complexity  and  ^seurity.  '  They 
would  indeed  be  too  saagfune  (quotia^  Mr. 
Humphreys)  in  hoping  fo?  a^i^slem  so  swpk, 
and  yet  so  explicit,  that  every  iadtividhiai  of 
common  Capacity  might  understand  bis  i^t* 
on  each  practical  occasion.  The  mo^catioaf 
of  this  property  are  too  various,  tlie  traBsae- 
tioBs  respecting  it  too  numfrow^  aad^  1» 
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re  in  which  these  are  couched  eften  too 
loaptfal  to  admit  of  such  expectations  being 
realized.  The  distinctions  and  refinements 
arising  from  these,  must  unavoidably  render 
them  the  subject  of  peculiar  and  constant 
study  aad  practice.'  *' 

Now  from  lArhat  documetit  do  our  readers 
fiuppofie  we  have  made  this  quotation? 
lliese  excellent  rules  are  laid  down  in  the 
First  Report  of  the  leacned  Real  Propeity 
CommissionerB  (pristed  in  our  Monthly 
Record,  VoL  H.  p.  359).  Why  they  have 
chosen  to  depart  frota  them  in  their  Second 
Report,  MD  tkr  as  to  recommend  a  General 
Registry,  they  have  not  explained^  but  we 
shall  v^ture  to  set  their  former  against 
their  latter  opinions. 

As  to  the  Report  of  the  Select  Committee 
of  the  House  of  Commons  in  favour  of  a 
Registry,  we  have  repeatedly  exposed  its 
fallacies ;  and  a  correspondent  enables  us  to 
do  so  once  more. 

Mr.  Editor, 
I  HAvx  perused  and  considered  the  R^ort  of 
the  Committee  on  the  General  Renstry  Bill 
0)rinted  in  your  Monthly  Record,  vol.  II.  p. 
41 6),  and  the  follomng  observations  (amongst 
others)  have  occurred  to  me  thereon. 

The  third  pantmph  appears  to  be  erro- 
neous, and  shews  vy  its  reference  to  "former 
times,"  and  to  "a  mode  of  conveyance  no 
longer  practicable,*'  that  its  framers  were  hard 
pushed  for  a  comparison.  It  brings.  Sir,  to 
my  recollection,  a  specimen  of  the  sublime, 
which  was  furnished  oy  one  of  the  poets  of  my 
younger  days,  who,  being  in  want  of  a  simile, 
lound  it  in  the  following  line : 

"'  Seen  fike  a  something'  on  a  lofty  mountun." 

Descending,  however,  to  sober  prose,  it  ap- 
pears, "  that  th6  various  changes  which  time 
lias  introduced,  have  introduced  in  place  of  the 
undent  mode  of  conveyancing,  deeae  of  differ* 
ent  kindgg  aArpted  to  the  various  tenttret  and 
conditions  /d  ^hieh  land  is  now  sudfeet." 
Yielding  an  humble  but  unqualified  assent  to 
the  accuracy  of  this  sentence,  I  am  compelled, 
however,  as  sincerely  to  withdraw  it  from  the 
next,  thai  "  there  is  no  substitute  for  that  no- 
tice which  ihe  common  law  was  supposed  to 
give  by  the  open  delivery  of  possession  upon: 
the  creation  of  an  estate  odT  freehold;"  because 
I  am  of  opinion,  that  an  ample  and  satisfac- 
tory substitute  is  already  provided  in  the  va- 
rious descriptions  of  local  taxation  which  our 
state  necessities  &ave  imposed  unon  property^ 
and  in  the  decisions  of  the  law,  wnich  I  am  ola 
ftuhtoned  enbu^'  to  believe  are,  generally 
speakin^f,-  b<i>Ch  wise  and  good.  I  particularly 
refer  to  AHenl  v.  jlntkony^  in  1  Mer.  382 ;  aad 
Ddnieli  v.  Damson,  m  16  and  17  Ves^,  where 
Lord  Eldon  held, ''  chat  a  purchaser  was  bound 
to  enquire  into  the  occupier's  title,'*  I  think 
that  th.e  notoriety  which  these  circumstacnces 
are  calculated'  to  give,  must  (in  the  absence 
of  proof  to  the  contrary)*  aftar  a  searching  in- 


quiry, be  reasonably  OMMldered  aa  amply  suffi- 
cient for  all  the  legitimate  purposes  for  which 
a  notice  is,  or  ought  to  be  required,  without 
legalizing  what  has  been  designated  "  an  im- 
pertinent enriosity,"  aad  introducing  the  com- 
plex and  expensive  machinery  of  this  Register 

There  appears.  Sir,  upon  the  foce  of  the  Re- 
port, an  apparent  desire  to  establish  a  dis- 
tinction between  large  and  small  purchases, 
and  to  introduce  an  experiment  upon  the 
former ;  this  is,  I  think,  fallacious,  unneces- 
sary, and  unjust «  fallacious,  because  some 
difficulty  must  necessarS^  arise  in  fixing  upon 
the  givea  sum  which  is  to  give  to  each  pur- 
chase its  distinctive  appellation ;  unnecessary, 
because  there  are  but  few  large  purchases  com- 
pleted without  a  reference  to  the  tenants  for 
some  sort  of  information  or  other ;  whilst,  in 
smaller  ones,  the  necessity  for  such  reference 
does  net  so  immediately  appear,  and  therefore, 
if  none  is  in  fact  actually  made,  it  should  be 
regarded  as  the  result  of  i^orance  or  caraless- 
ness ;  the  law,  as  I  have  shewn  from  the  above 
authorities,  making  it  a  necessary  duty  on  the 
part  of  every  purchaser  to  communicate  with 
the  occupier  of  the  estate  purchased ; — and 
unjust,  because  if  all  titles,  from  the  want  of  a 
Registry,  are  in  fact  in  that  ieopardy  which  it 
seems  to  have  been  one  of  the  objects  of  this 
Report  to  represent,  it  is  contrary  to  every 
principle  of  justice,  which  is,  or  ought  to  be, 
the  basis  of  all  legislation,  to  protect  the  few, 
and  to  leave  the  many  unprotected. 

In  the  concluding  sentence  of  the  ninth  pa- 
ragraph of  the  Report,  I  find  the  following: 
''Constructive  notice  means  whatever  the 
Judge  thinks  the  party  himself  knew,  or 
might  have  known,  or  ought  to  have  known ; 
or  whatever  his  attorney,  or  his  attorney's  clerk, 
or  his  attorney's  town  agent,  or  his  attorney's 
town  agent's^  clerk  knew,  or  might  have  known, 
or  ought  to  have  known.*'  But  as  I  cannot, 
after  a  laborious  search,  find  any  authority  for 
the  above,  I  shall  be  obliged  to  any  of  your 
readers  who  can  refer  me  to  one  fully  support- 
ing the  statement ;  because,  as  at  present  in- 
formed, it  does  not  appear  to  me  that  the 
doctrine  of  constructive  notice  has  been  accu- 
rately put. 

I  understand.  Sir,  that  it  is  represented, 
that  the  Registry  will  be  of  advantage  in  intro- 
ducing a  new  and  difierent  system  of  convey- 
ancing ;  but  pray,  Sir,  is  there  any  necessity  for 
any  uteration,  the  present  system  having  in- 
troduced, according  to  the  opinion  of  the 
Committee,  "  Deeds  of  different  kinds,  adapted 
to  the  various,  tenures  and  eonditions  to  wnich 
law  is  now  subject" 

Your  humble  servant, 

Senbx, 

PLEASANTRIES  OP  THE  LAW. 

No.  vir. 


t  SHALL  again  call  the  attention  of  my  read- 
ers to  Bome  of  the  lighter  fictions  of  our 

law-books. 
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Pleasantriet  of  the  Law,  No.  VII. 


If  one  shall,  the  second  time,  use  any 
conjuration  or  witchcraft  to  provoke  love  in 
a  maid,  this  will  be  felony.     1  Jac.  cap.  12. 

In  the  case  of  Hooks  v.  Swain,  1  Siderfin, 
151,  Twisden,  J.  says  he  remembered  a  nice 
case.  '  Sir  William  Fish  was  bound  by  ob- 
ligation to  pay  (such  a  day)  in  Grray's  Inn 
Hall,  50/.  generally,  without  saying  of  mo- 
ney :  and  therefore  upon  the  day  when  the 
gentlemen  were  at  supper.  Sir  William 
came  in,  and  tendered  £^  pound  weight 
of  stone ;  and  adjudged  no  tender.  See 
also  Owen,  64,  where  Plowden  says,  libra 
in  Latin  signifies  a  weight ;  yet  if  one  is 
bound  in  vigint.  libris,  and  forfeits  his  bond, 
he  must  pay  money,  and  not  lead,  or  the 
like. 

A  man  entered  into  a  condition  not  to 
sell  his  wife's  apparel;  and  held  a  good 
bond,  though  it  was  moved  to  be  against 
law,  and  contrary  to  the  liberty  of  a  husband, 
80  to  oblige  himself ;  but  Coke  held  it  clearly 
good ;  as  if  one  should  oblige  himself  to  a 
stranger,  to  pay  to  his  wife  yearly  20/. ; 
this  without  question  is  good.  Smart  v. 
fVatson,  1  Roll.  Rep.  334. 

An  adulterer  takes  away  another  man's 
wife,  and  puts  her  in  new  clothes :  the  hus- 
band may  take  the  wife  with  her  clothes ; 
for  it  is  as  it  were  a  gift  of  the  said  apparel 
unto  her.  Besides,  the  more  worthy  thing 
draws  to  it  things  of  less  worthiness ;  as  a 
base  mine,  where  there  is  ore,  shall  be  the 
King's,  for  the  worthiness  of  the  ore. 
Finch's  Law,  22,  23.  And  see  Cro.  Car. 
344. 


A  wife  cannot  feloniously  take  her  hus- 
band's goods ;  and  though  she  so  take  'em, 
and  deliver  'em  to  a  stranger,  yet  no  felony 
in  the  stranger.  And  if  a  feme  covert  say 
of  J.  S.,  he  stole  my  plate  out  of  my  cham- 
ber, although  she  may  not  have  plate  of  her 
own,  yet  because  in  common  speech  'tis  well 
known  that  the  wife  accounts  her  husband's 
goods  her  goods,  the  words  are  action- 
able. Cro.  Car.  52.  Yet  for  all  this  she 
cannot  dispose  of  her  husband's  goods ;  and 
therefore  'twas  adjudged,  in  Stephen's  case, 
that  where  a  wife  played  at  cards,  and  lost 
40/.  of  her  husband's  money,  that  the  hus- 
band should  recover  it  again  in  trover 
against  the  gamester.  1  Sid.  122.  1  Keb. 
340.  Qtitfre,  what  remedy  has  the  game- 
ster if  he  loses  to  the  wife  ?  Or  will  the 
law  construe  it  a  gift  of  the  money  to  her, 
&c. 


'Twas  moved  to  quash'  an  mdictment  of 
forcible  entry,  because  the  addition  of  the 
parties  was  in  English  sail- weaver,  confec- 
tioner, &c. :  but  the  Court  overruled  it;  far 
many  persons  have  been  hanged  that  hast 
had  no  other  addition  in  their  indictment. 
Note,  it  ia  the  constant  practice  to  put  them 
in  English  in  indictments.  Bex  v.  March, 
1  Sider.  101. 

If  I  make  J.  S.  my  attorney,  and  he  (the 
warrant  of  attorney  still  continuing)  is  made 
a  knight,  yet  the  warrant  of  attorney  u  not 
determined,  though  the  word  knight,  vhich 
is  now  part  of  his  name,  be  not  m  it  By 
Brown,  Justice,  Owen  Rep.  31. 

A  gentlemen  is  by  descent;  yet,  says 
Lord  Coke,  I  read  of  the  creation  of  a  gen- 
tleman ;  and  thus  it  was :  A  French  kmght 
came  into  England,  and  challenged  John 
Kingston  Yeoman,  a  good  and  strong  man 
at  arms,  but  no  gentleman,  at  certain  points 
and  deeds  of  arms,  &c.  Unde  Bex  (saitb 
the  record)  ut  dictus  Johannes  honorabilaa 
in  pramissis  accipiatur  ipsmn  Jokaxnem  is 
ordinem  generosum  adoptavit  et  ormigenM 
constituit  et  C€etera  honoris  insignia  ei  am- 
cessit,     2  Instit.  595  &  668. 

Libel  for  calling  a  man  a  knave :  probi* 
bition  lies,  because  in  the  time  of  Hen  \1 
knave  was  a  good  addition.  Week*$mt, 
Latch,  15d.     I  Siderf.  149. 

It  was  resolved  by  the  Court,  that  negroes 
are  by  usage  tanquam  bona,  and  shall  go  to 
the  administrator,  until  they  become  Chn&- 
tians,  and  thereby  they  are  infranchised. 
This  was  upon  a  special  verdict  in  an  action 
of  trover ;  the  jury  finding  that  n^ioes  are 
usually  bought  and  sold  in  India.  AtfttT. 
Penny,  3  Keb.  785. 

So  trover  lies  for  monkeys,  because  they 
are  merchandize,  and  valuable,  without 
shewing  they  are  tame  or  reclaimed.  2 
Cro.  Car.  262. 


In  the  time  of  popery  here,  if  a  stiango 
had  taken  my  goods  and  offered  tiiem  to  an 
image  in  a  consecrated  ground,  this  hid 
made  as  good  exchange  of  the  property  of 
my  goods  as  if  I  had  sold  them  in  mad^t 
overt ;  but  if  I  found  the  goods  after  in  the 
wrongdoer's  possession,  I  might  take  them 
again.     34  H.  6.  10  Co.  91. 

If  the  wife  of  an  attorney  of  tiie  King's 
Bench  be  arrested,  she  ought  not  to  diis 
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the  privflege  of  that  Court,  not  to  put  in 
bail  to  the  action,  as  her  husband  may ;  but 
he  must  put  in  bail  for  her,  and  for  want 
thereof  she  shall  go  to  prison.  Stiles, 
Pt3c.  Reg.  446. 

A  writ  of  conspiracy  for  indicting  one  for 
felony,  does  not  lie  but  against  two  persons 
at  the  least ;  therefore  you  shall  not  have 
such  a  writ  against  husband  and  wife,  be- 
cause they  are  but  one  person,  and  one  can- 
not be  said  to  conspire  with  himself, 
F.N.B.  116K. 

One  said  of  a  justice  of  the  peace,  "  He 
is  a  logger-headed»  a  slouch-headed,  and 
a  bursen-bellied  hound."  This  is  no  cause 
of  indictment  before  justices  of  the  peace  in 
their  sessions,  partly  for  want  of  jurisdic- 
tion, and  partly  because  the  words  are  not 
actionable.  This  was  assigned  for  error 
after  judgment.     1  Keb.  629. 

t*t 


SELECTIONS 
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WRIT   or   SUMMONS. — PLACB  OP  SERVICE. 

To  the  Editor  of  the  Legal  Observer. 

Sir, 
There  seems  no  sufficient  reason  why  the 
service  of  this  writ  should  be  confined  to  one 
county :  it  mii^ht  often  be  effected  elsewhere 
than  at  the  defendant's  usual  residence.  Many 
defendants  may  be  found  almost  any  where, 
rather  than  there. 

At  present,  a  writ  is  issued,  descnbing  the 
defendant  of  a  certain  phce.  He  is  not  met 
with  in  that  county ;  and  in  order  to  serve  him 
in  another,  there  must  be  another  writ,  which 
adds  materiidly  to  the  expense, 

Now  why  should  not  the  Courts  allow  the 
writ,  which  is  directed  to  the  defendant— and 
not,  as  heretofore,  to  an  oflficer  having  juris- 
diction within  certun  limits  only— to  be  served 
on  the  defendant,  wherever  he  might  be  found 
within  the  Court's  jurisdiction ;  as  the  analo- 
gous process  io  Chancery  and  Equity  Exche- 
quer— the  subpoena — ^may,  and  as  the  subpoena 
on  the  law  side  of  the  Exchequer  formerly 

mi^ht  be  sjerved.  ,.        j        u 

The  appearance  might  be  directed  to  be* 
entered  in  the  county  mentioned  in  the  defend- 
ant's description  in  the  writ. 

There  is  one  circumstance  i^nst  this  re- 
gulation, which  is  frequently  in  the  way  of 
unprovcment— the  officers  of  the  Court  would 
lose  some  fees.    Why,  then,  compensate  them. 

A.  * 


SUPERIOR  COUI\TS. 
lorH  Cj^ancelUir'it  Cottrt 

AGREEMENT. — PERFOplMANCE. 

A  person  having  an  agreement  for  a  tense, 
becoming  insolvent,  his  assignee  is  entitled 
to  the  lease,  if  able  to  perform  the  covenants 
of  the  agreement. 

Mr.  Pepys  moved  to  revive  an  ii^junction  to 
restrain  the  defendant  from  proceeding  with 
an  action  of  ejectment  to  turn  the  plaintiff  Uhe 
defendant  at  law)  out  of  a  farm,  into  posses- 
sion  of  which  he  entered,  as  assignee  of  one 
Pitmore,  who  had  an  agreement  for  a  lease 
thereof  from  the  defendant.    Pitmore  became 
insolvent  before  the  lease  was  executed ;  and 
on  that  ground  it  was  that  the  Vice -Chancellor 
diBcharffed  the  injunction  which   had   been 
granteu;  declaring  his   opinion,  that  as  the 
proposed  lessee  became  insolvent  before  the 
execution  of  the  lease  agreed  upon,  the  lessor 
was  absolved  from  the  agreement.    This  opi- 
nion of  his  Honor  could  not  be  n^aintained  ; 
for  if  Pitmore  had  become  a  bankrupt,  his  as- 
signees would  be  bound  by  the  act  6  O.  4. 
c.  16,  to  perfect  the  lease  or  abandon  the 
contract.    It  could  never  have  been  contem- 
plated by  the  legislature,  that  the  insolvency 
of  a  person  who  held  an  agreement,  would 
absolve  the  other  contracting  party  from  the 
obli&^ation  of  his  agreement. 
iVlr.  Bethel  was  on  the  same  side. 
Sir  Edward  Sugden,  contrh. — ^The  language 
of  the  agreement  implied  that  the  lessor  con- 
templated a  personal  agreement  with  Pitmore, 
at  least  until  a  lease  should  be  executed ;  and 
there  was  no  authority  to  assign.    The  insol- 
vency of  Pitmore,  and  his  inability  tu  perform 
the  agreement,  absolved  ^e  other  contracting^ 
party  from  it 

The  case  stood  over  for  judgment  from  the 
23d  of  February. 

The  Lord  Chancellor  having  considered  the 
case,  and  now  stating  the  circumstances,  said, 
that  if  the  assignee  was  solvent,  and  able  to 
enter  into  the  covenants  of  the  lease,  as  agreed 
upon  with  Pitmore.  there  was  no  law  to  deprive 
him  of  the  benefit  of  the  agreement.  The 
principle  was  long  established,  that  an  agree- 
ment was  not  to  be  set  aside  hy  the  operation 
of  law.  This  was  laid  down  in  a  case  in  I 
Cromp.  &  Jerv.,  and  also  in  a  case  in  this 
Court,  as  well  as  in  that  of  Doe  v.  Carter^  8 
T.  R.  57 ;  in  which  last  case  the  assignment  of 
a  lease  by  a  judgment  on  a  warrant  of.  attorney, 
was  held  to  be  no  forfeiture  thereof,  although 
there  was  a  covenant  against  selling  or  as- 
signing. 

It  was  his  Lordship's  opinion,  that  his 
Honor's  order,  dissolving  the  injunction, 
should  be  discharged,  and  the  iniunction  re- 
vived, upon  the  assignee  undertaking  to  pay 
140/.  rent,  now  due,  within  three  weeks. 

Crosby  v..  Toohe,  Lincoln's  Inn,  Feb.  28, 
1833,  before  the  Lord  Chancellor. 
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PRACTIGI. 

j4n  wder  for  time  in  answer,  after  notice  that 
an  attachment  ftr  irant  of  an  answer  is 
sealed,  is  frr^guiar.  A  person  who  obtains 
an  order  ((f  attachment  is  to  use  his  best 
endeavours  to  execute  it  without  delay. 

One  of  three  motions  lihtely  made  in  tliu 
case^  was  to  discharge  an  order  for  time  to  put 
in  an  answer  to  plaintiff's  bill^  as  being  irregu- 
larly obtained. 

The  Lord  Chancellor,  in  giving  his  judgment, 
said,  the  irregularity  of  the  order  sought  to  be 
discharged  was,  that  it  was  obtained  after  an 
attachment  was  sealed  ftgiiinst  the  defendant 
for  want  of  an  answer.  The  attachment,  it  was 
iiid,  was  sealed  on  the  2Ut  of  December,  and 
on  the  8th  of  Janaary,  the  derk  of  the  plain- 
tifTs  solicitor  taid  to  the  solicitor  on  the  other 
Bide  that  an  attachment  would  be  delivered  on 
the  day  following  (the  9th),  unless  an  order 
was  obtatned  for  time  to  answer.  That  notice 
Was,  that  an  attachment  would  be  delivered 
unless  the  order  should  be  in  the  mean  time 
obtained.  It  was  said  that  If  one  seals  an 
attachment,  it  is  to  be  taken  to  be  issued  as 
floon  as  it  is  sealed — ^which  may  mean,  that  it  is 
aealed  and  issued  at  the  same  time.  Now,  if 
that  was  the  construction,  could  this  order  for 
time  to  answer  be  obtained  under  the  authority 
of  Barrit  v.  Barrit,  3  Swans.  395  ?  I  think 
not ;  for  the  party  is  in  contempt  as  soon  as 
the  attachment  is  sealed,  and  is  not  entitled  to 
any  order  until  the  contempt  is  purged.  The 
case  of  Barrit  t.  Barrit,  only  shewed  that  after 
notification  of  idsaing  an  attachment,  and  be- 
fore sealing  it,  an  onier  for  time  could  be  ob- 
tained. It  is  my  opinion  that  the  case  of  Bar- 
rit  v<  Barrit  does  not  apply.  It  is  not  to  be 
understood  that  a  party  can  obtain  an  order  of 
attachment  and  hang  it  over  the  head  of  an- 
fiCher  during  his  pleasure.  It  is  the  meaning 
of  the  general  order  of  1649,  and  it  is  lud 
down  by  Lord  Eldan,  that  each  person  is  to 
use  his  best  endeavour  to  prosecute  every  pro- 
cess of  this  Court  as  soon  as  he  can  after  ob- 
taining it.  I  cannot  say  that  there  was  a  wilful 
delsttte  here,  but  the  attachttent  obtained  on 
the  21st  of  December  was  not  used  for  three 
weeks,  which  lapse  of  time  shewed  that  the 
party  did  not  Use  Ins  best  endeavour.  In  a 
casa  similar  to  this,  namely,  Taylor  v.  ■  ■■, 
which  is  not  reported.  Lord  Eldon  ordered  the 
defendant  in  contempt  to  |Miy  Che  plaintiff  three 
raineas,  and  rave  a  fortnight's  time  to  answer. 
1  am  disposea  to  adopt  flwt  course  here,  and' 
to  fine  the  ph^tifTthe  costs  of  this  application. 

Famelt  v.  Tuiloeh,  at  Ldncoln's  inn,  Feb. 
28th>l83d.    L.  C. 


JRoU  C0vrt 

GAHBLIN& — 8ECURITIB8    CAKCELLED. — 

COSTS. 

Ad^endanS  in  a  suit,  instituted  to  cancel  bills 

ghen  him  for  a  frambling  debt,  ojfers,  in  an 

early  stf^e  of  the  suit,  la  gwe  them  up  ; 

for  all  the  proceedings  tfter  that  offer  he 


claims  costs:  Held,  that  he  is  not  entitled 
to  costs;  Out  he  is  discharged  from  p^yt'sf 
costs  to  plaintiff,  fvr  whom  a  decree  wi 
pronounced* 

The  bill  was  filed  for  the  purpose  of  hsvisf 
five  bills  of  exchange,  for  sums  ainoufitii^rtti 
the  whole  to  1 600/. ,  delivered  un  to  be  cancelled, 
on  the  ground  of  thdr  having  been  given  ibr  i 
Ifarablinr  debt.  The  facts  charged  were,  that 
m  Marcn,  1832,  the  defendant  wrote  a  letter 
to  the  plaintiff,  urgiaj^  him  to  become  a  mem- 
ber of  a  club  house  m  Piccadillv,  called  "  the 
British  and  Foreign  Union  Club  House;"  thit 
in  the  month  of  April  following,  the  pluotiff 
came  to  London,  and  was  prendled  upon  to 
accompany  the  defendant  to  that  clobliouie; 
and  tluit,  after  having  been  drinkiag  strmfr 
liqoMa  tmtil  he  bocaoM  intoxicated,  he  v» 
indnced  to  ]^t  at  bUnd  hookey,  at  which  he 
lost  1600/^  The  defendant  accompanied  the 
plaintiff  to  the  hotel  where  he  was  residing,  and 
on  the  following  morning  urged  him  to  pay  the 
money,  representing  that  if  he  did  not  pay  it. 
or  give  security  for  it,  he  wotdd  be  compelled 
to  fight  a  duel.  In  consequence  of  this  repre- 
sentation, the  plaintiff  accepted  the  five  bills  io 
question. 

The  defendant,  by  his  answer,  admitted  thtt 
the  sum  for  which  the  bills  were  given  w« 
won  at  play ;  but  denied  that  he  persuaded  the 
plamtiff  to  go  to  the  club,  or  become  member 
thereof,  with  any  other  view  than  to  oblige 
him.  He  further  said,  that  the  plaintiff,  hs- 
ing  won  of  him  some  money  at  billiards,  to- 
luntarily  offered  to  give  him  satisfaction  it 
blind  hookey,  and  that  plaintiff  was  perfectly 
sober  at  the  time  of  playing,  and  was  in  the 
habit  of  frequenting  gambling  houses. 

The  defendant's  counsel  now  stated  in  court, 
that  he  offered  to  give  up  tiie  securities  np<» 
the  bill  being  filed.  The  only  question  there- 
fore now  remaining  was,  as  to  the  Costs  ofthe 
suit.  To  those  costs  the  defendant  was  entitled 
upon  t«ro  {pounds  ;*— first,  because  the  plaintiff 
had  vexatiously  persisted  in  carrying  on  the 
sui^  after  the  offer  made  by  the  ddendant; 
and,  secondly, because  he  might  have  proceeded 
at  law  to  Recover  the  amoufit  of  the  securities ; 
and  though  the  statute  9  Ann.  c.  14,  enabled 
him  to  file  a  bill  in  equitv,  in  aid  of  the  actioa, 
such  bill  wss  a  aiere  bul  of  discovery,  in  ^^ 
spect  of  which  the  defendsoii  was  entitled  to 
costs. 

The  Master  ofthe  Rolls  ssid,  the  object  of 
the  clause  in  the  sCatate  of  Anue,  was  to  ]ffe- 
vent  the  defea<lant  in  an  action  from  reisistii^ 
<!Hscovery,  afid  aot  to  interfere  with  the  ta- 
doubted  jurisdiction  of  this  Court,  to  order 
'  every  voin  insti'imaent  to  be  delivered  up  to  be 
cancelled.  The  circumstances  of  &ts  case 
were  not  suc&  as  do  ifidu<!e  (he  Court  to  cnmp^ 
the  defendaat  to  pay  the  pkihiiiff*s  costs;  bat 
the  Court  could  not  possMy  ^ve  costs  to  tie 
diefiendattt  The  relief  iliust  be  granted,  there- 
fore, Avithout  giving  cosu  to  either  partv. 

Newenham  v.  Jl^hon^  at  the  Rolu,  Jvl  2U 
1833.  M.  R. 
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Priority  of  ikcumbbancers. 

fThere  ineumtramcers  have  eqnel  eqwiiee,  he 
mho  first  g^ives  notice  of  his  cUum  hes  a 
frimnti  of  claim  on  the  Jundfor  payment^ 
oUhmih  hie  incumbrance  is  later  in  date. 


The  question  in  this  caae  wu  as  to  the  pri- 
orityof  several  incumbnincen  oa  the  estates  of 
the  Duke  of  Marlborough,  and  it  came  on  to  be 
argued  upon  exceptions  taken  to  the  Master's 
report  by  Sir  Charies  Cockerell,  one  of  the  in- 
cumbrancers and  of  the  defendants  in  the  suit. 
It  appeared  that  in  the  year  1810,  the  Marquis 
df  Blandford  (now  Duke  of  Marlborough)  bor- 
rowed from  the  plaintiff  (Foster)  a  sum  of 
3,576/ ,  for  which  he  granted  an  annuity  of 
4^7/-  for  four  lives.    In  June  1813,  he  raised  a 
further  sum  of  6(X)0/.  from  another  pluntiff, 
and  ^nted  an  annuity  of  IbXiL  for  four  lives; 
aad  m  the  same  month  of  the  same  year,  an- 
other sum  of  6*200/.  for  an  annuity  of  775/.  for 
four  lives,  to  the  lender,  (William  Walker).  At 
the  time  of  the  negotiation  of  the  last  loan,  a 
deed  of  trust  was  executed  for  the  securi^  of 
the  three,  to  which  the  Marouis,  Foster,  Wal- 
ker, and  two  others  (Howard  and  Oibbs)  were 
the  parties,  whereby  a  certain  portion  of  pro- 
perty to  which  the  Marquis  was  heir-apparent, 
was  settled  on  trustees  for  a  term  of  500  years, 
for  the  purpose  of  paying  up  the  annuities, 
with  a  power  of  distress,  if  at  any  time  after 
the  decease  of  the  then  Duke  of  Marlborough, 
they  should  be  21  days  in  arrear.    In  October 

1813,  another  deed  was  executed  by  different 
parties,  viz.  the  late  Duke  of  Marlborough,  the 
Marquis  of  Blandford,  and,  as  trustees,  J}t. 
Blackstone  and  the  late  Mr.  Coutts, — by  which 
estates  of  the  Duke,  inchtding  that  on  which 
the  plaintiffs  had  their  /ten,  were  convejred  to 
the  trustees,  for  the  purpose  of  raising,  by  sale 
thereof,  30,000/.  for  the  Marquis  of  Blandford, 
and  of  discharging  the  demands  of  his  crecti- 
tora,  according  to  such  priorities  as  they  (the 
trustees)  should  determine  on.     In  the  year 

1814,  the  Marquis  of  Blandford  again  became 
a  borrower,  and  obtained  from  Sir  Charles 
Cockerell  Uie  sum  of  20,(X)0/.  at  5  per  cent, 
interest,  the  re-payment  of  which  was  secured 
by  a  bond  and  mortgage  on  the  estates  to 
which  Mr.  Coutts  and  Dr.  Blackstone  were 
trustees,  and  by  a  lien  upon  anv  monies  that 
should  be  rusea  upon  them,  witn  a  power  of 
attorney  to  sue  the  trustees.  In  1817  the 
Duke  of  Marlborough  died,  and  the  Marquis 
of  Blandford  succeeded  to  the  title ;  and  be- 
tween the  dale  of  that  event  and  March,  1819, 
the  estates  comprised  in  the  deeds  were  sold 
by  the  trustees.  In  the  month  of  March,  1HI9, 
Sir  Charles  Coekerell  served  on  the  trustees  a 
notice  of  his  claims.  In  1823  the  interest  of 
the  phiintifls  fell  into  arrear,  and  in  IS24  they 
filed  their  bill  against  the  surviving  trustee  and 
Sir  Charles  Cockerell,  praying  for  an  account 
of  the  estate  in  their  hands,  and  the  settlement 

.  of  priority  of  incumbrancers.  The  usual  decree 
was  made,  of  reference  to  the  Master,  to  in- 
qmre  into  the  chums  of  the  parties,  the  amount 
of  funds  in  the  hands  of  the  trustee,  and  the 
priorities.    The  Mastw  by  his  report  declared 


the  nlaintiffli  to  have  priority  over  Sir  Charles 
Cockerell ;  and  to  that  part  of  his  report  the 
exception  was  taken,  and  was  now  argued  at 
length  before  his  Honor  the  Master  of  tiie 
Rolls.  The  trustee  had  lodged  in  Court  a  sum 
of  47,508/.,  three  and  a  half  per  cent,  consols, 
being  a  surplus  of  the  monies  obtained  by  the 
sale  of  the  estates,  and  he  submitted  to  the  di- 
rection of  the  Court. 

Mr.  Trethve  and  Mr.  Parry,  for  the  pliun- 
tilft,  urged  that  they  had  an  undoubted pnority 
of  claim,  from  the  anterior  date  of  their  se- 
curity. 

Mr.  Pemberton  and  Mr.  CochereU^  for  the 
exception,  said,  they  should  not  question  the 
general  application  of  the  maxim,  "  Qui  prior 
est  tempore,  potior  est  jure;"  but  in  this  case 
the  nature  of  the  dilferent  Recuritice  put  the 
adverse  parties  upon  an  equal  equity,  in  which 
case  an  extrinsic  circumstance  was  allowed  to 

S*ve  one  puty  the  preference.  The  annuitants 
id  but  a  lien  upon  the  land,  and  a  power  of 
distress;  whilst  Sir  Charles  Cockerell,  who 
had  no  remedy  u^inst  the  estates  while  they 
were  unsold,  haa  a  right  over  the  purchase- 
money  when  they  were  sold,  and  a  power  to 
sue  the  trustees  at  law  for  his  demand  on  it. 
The  annuitants  had  no  such  right  at  law.  Sir 
Charles  Cockerell  had  given  tne  trustees  the 
first  notice  of  his  claim,  and  upon  these  groundi 
should  be  considered  as  having  the  prdfereace 
in  equity,  and  a  priority  against  the  ^d  in 
Court.  The  learned  Counsel,  in  support  .of 
his  proposition,  referred  to  thfi  case  of  Dearie 
V.  /fall,  3  Riuss.  1 ;  and  Loveridge  v.  Coftper, 
Ibid.  30;  the  case  of  Stanhope  v.  Ferney^ 
I  Eden,  81;  and  Butler's  note  to  Co.  Litt.  296  b. 
His  Honor  postponed  his  judgment  to  a 
subsequent  day;  when,  after  reviewing  the  case 
and  the  arguments,  he  expressed  his  opinion 
that  the  Master  came  to  a  wrong  conclusion, 
and  that  the  exception  should  be  allowed.  The 
equities  of  the  two  parties,  as  far  as  depended 
upon  title,  were  equal ;  but  the  prior  notice  of 
claim  given  by  Sir  Charles  Cockerell,  gave  him 
a  priority  on  the  fund.  Foster  v.  Biachstone, 
at  the  Rolls,  March  4,  18;^.    M.R. 


%,ixiii  %tn^  ^rxctCcr  Court 

ADMI88I01V  OF  ATTORWKT. 

fThere  notice  tf  intention  i^  apphfing /or  ro^ 
admision  mtiy  be  stuck  up  in  iRnfs  Be»dh 
Office  after  the  commencement  ofterm- 


On  applying  to  r»4uimit  an  attorney,  it  ap- 
peared that  the  first  day  of  Midiaelmas  term 
was  on  the  2d  of  November,  and  the  1st  of  No- 
vember was  a  holiday  in  the  Kinr's  Bench  Oflice. 
He  was  therefore  unable  to  stick  up  his  notice  ia 
that  ofice  on  the  1st  of  November.  On  the  2d 
November,  however,  he  stuck  it  up  at  the 
opening  of  the  office.  There  it  remained 
throughout  the  term.  All  the  other  requisites 
statedin  the  Rule  of  Court,T.  33  G.  a  had  been 
complied  with.  It  was  submitted  that  stick- 
ing up  the  notice  in  the  King^s  Bench  Office  as 
he  had  described,  was  a  sumcieat  oompiiaace 
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with  the  rule  in  that  particular.  Ew  parte  Davy,*^ 
was  cited,  where  an  attorney  intending  to  ap- 
ply to  be  re-admited  on  the  roll,  affixed  his  no- 
tice outside  the  Court  in  the  morning  before 
the  sittin/^  of  the  Court  on  the  first  day  of  term, 
of  which  notice  was  intended  to  be  given,  the 
Court  held  that  it  was  a  sufficient  compliance 
withtheruleofT.  3;iG.  3. 

Parke  J.— Lict  him  be  re-admitted. 

Rule  granted — £*#  parte  Senior,  H.  T.  Jan. 
llth,  1833.    K.B.P.  C. 


AWARD. — ATTACHMBNT.— COSTS. 

9Fhere  an  attachment  mil  not  be  granted  for 
nonpayment  of  costs. 

.  Erie  shewed  cause  agfunst  a  role  obtained  by 
Barstow  for  an  attachment  against  the  pluntiff 
for  nonpayment  of  the  defendant's  costs  in  the 
cause.  A  Judge's  order  for  the  reference  of 
the  matters  in  difference  in  the  cause  had  been 
made,  and  the  arbitrator  had  found  that  the 
plaintiff  had  no  cause  of  action.  Tins  order 
was  made  a  rule  of  Court  in  the  term  after  the 
miUcing  of  the  award.  A  few  days  after  the 
term  the  defendant  died.  After  his  death  the 
costs  of  the  cause  were  taxed,  and  the  rule  nisi 
for  an  atachment  against  the  plaintiff  for  the 
nonpayment  of  those  costs  was  obtained  on  the 
part  ot  the  defendant's  administratrix.  He  con- 
tended that  the  present  rule  for  an  attachment 
could  not  be  made  absolute.  The  power  of  the 
court  to  grant  an  attachment  could  only  exist  in 
the  case  of  its  suitors.  Here,  however,  the  de- 
fendant being  dead,  the  cause  has  ceased  to  ex- 
ist ;  and  therefore  the  power  of  the  Court  to 
grant  an  attachment  had  ceased  also.  He 
was  aware  of  the  case  of  Rogers  v.  Stanton,  ^ 
but  that  case,  he  submitted,  would  not  now  be 
regarded  as  law. 

Barstow,  contrb,  submitted,  that  the  case  of 
Rogers  v.  Stanton  was  perfectly  in  point,  and 
there  was  no  reason  for  the  suggestion  made, 
that  the  Court  ought  not  to  be  guided  by  it. 
The  circumstances  in  that  case  were  not  so 
strong  as  those  in  the  present.  It  did  not  ap- 
pear were  that  the  defendant  was  alive  an  entire 
term  after  the  award  had  been  made,  or  that 
the  submission  had  been  made  a  n^e  of  court 
in  his  life-time.  As  to  the  argument  that  the 
suit  had  abated,  it  might  be  that  the  suit  had  abat- 
ed for  any  purpose  of  establishing  right,  or  im- 
posing  a  liability  not  previously  existing,  but 
not  for  giving  effect  to  previous  rights  or  en- 
forcing previous  liabilities.  He  contended, 
therefore,  that  the  previous  rule  must  be  made 
absolute. 

Per  Curiam. — ^We  are  of  opinion  that  the  onlj 
remedy  of  the  defendant  is  by  action.  The  suit 
having  abated,  the  Court  cannot  grant  an  at- 
tachment. 

Rule  discharged — Ma§eu  v.  Godwin,  Jan. 
29th,  1833.   K.  B.  P.  C. 


»  4  D.  &  R.  646. 
b  7  Taunt.  676. 


CFjrd^rqurr. 

AnRBST.— PROBABLB  CAUSB.-^COSTS. 

fFhere  gooHs  are  sold  with  a  tntrrnntp,  aad 
the  warranty  is  found  to  be  false,  the  pur- 
chaser  cannot  therefore  ret'Cind  the  am- 
tract,  by  endeavouring  to  return  the  gomit, 
unless  the  defendant  agrees  io  take  them 
buck,  or  unless  an  express  right  io  rescind 
is  reserved  at  the  time:  and  therrfore, 
where  a  horse  was  sold,  warranted  sottnrf, 
and  the  horse  proved  to  be  unsound,  but  the 
seller  refused  to  take  buck  the  horse,  it  v^i 
held,  that  the  purchaser  could  not  bring 
money  had  and  received,  and  arrest  for  the 
price,  having  only  a  right  to  sue  fvr  dn- 
mages.  The  seller  having  been  arrested, 
and  a  less  sum  recovered,  it  teas  held  to  be 
an  arrest  without  reasonable  or  prohahle 
cause  ;  and  that  defendant  was  entitled  to 
his  costs,  under  the  43  G.  3.  c.  46.  §  3. 

R.  y.  Richards  and  Butt  shewed  {^u$e 
against  a  rule  which  had  been  obtained  by  the 
defendant,  calling  upon  the  pluntiff  to  shew 
cause  why  the  defendant  should  not  be  allowed 
hb  costs,  under  the  43  G.  3.  c.  46.  §  3,  for 
having  been  arrested  and  held  to  bail  by  die 
plaintiff  for  a  larger  sum  than  he  recovered. 
The  arrest  was  for  90/. ;  the  sum  recovered 
48/.  8#.  6</.  The  circumstances  out  of  which 
the  action  arose  were  these:  The  plaintiff 
bought  a  horse  of  the  defendant,  at  the  price  of 
90/.,  and  the  defendant  warranted  the  horse  to 
be  sound:  the  defendant,  in  payment,  took 
30/.  in  money,  and  a  horse  of  the  pluntiff, 
valued  at  60/.  The  horse  purchased  by  the 
plaintiff  of  the  defendant  tum^  out  to  be  un- 
sound, and  thereupon  the  plaintiff  offered  to 
return  it :  but  the  defendant  refusing  to  take 
it  back,  it  was  sent  to  a  livery  stable ;  and  the 

Slaintiff  caused  a  notice  to  be  served  on  the 
efendant,  informing  him  of  the  unsoundness 
of  the  horse,  that  it  was  standing  at  the  liverv 
stable  at  his  expense,  and  that  it  would  be  sol^ 
by  auction.  The  warranty  being  found  to  be 
false,  and  the  phdntiff  having  done  all  in  his 
power  to  rescmd  the  contract,  it  was  treated 
as  at  an  end ;  and  the  pluntiff  held  the  de- 
fendant to  bail  in  90/.,  the  price  of  the  hone. 
The  affidavit  was  for  60/.,  for  the  price  and 
value  of  a  horse  sold  and  delivered,  and  for 
30/.,  for  money  paid.  The  dedanitioa  con- 
tained special  counts  upon  the  contract,  and 
also  the  common  counts.  It  was  contended, 
that  under  these  circumstances,  an  action  for 
money  had  and  received  would  lie  against  the 
defendant.  But  the  question  is  here,  whether 
there  was  not  reasonable  or  probable  cause  for 
the  arrest.  In  the  case  of  Turner  v.  Priuee,  ^ 
the  arrest  was  for  UK)/.,  and  upon  a  reference, 
only  39/.  18f.  were  found  to  be  due;  yet,  be^ 
cause  the  case  was  rather  complicated,  and 
though  the  sum  recovered  was  so  materiaUy 
less  than  the  sum  for  which  the  defrndant  wv 
arrested,  the  Court  refused  to  interfere.  So, 
in  ShervDood  v.  Tayler^,  where  the  arrest 

«  5Bing.  19). 
^  6  Bing.  280. 
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for  327/.!  and  the  sum  recovered  only  250/., 
the  Court  held,  that  the  difference  was  not  so 
material  as  to  induce  them  to  interfere ;  Tyn- 
Ail,  C.  J.  observing,  that  the  labouring  oar 
was  thrown  on  the  defendant,  to  shew  that  so 
much  was  not  due.  In  both  cases  it  was  con- 
sidered necessary  that  the  evidence  given  in 
support  of  such  a  motion,  must  be  such  as 
would  support  an  action  for  a  malicious  arrest. 

BaylepfO, — It  is  not  necessary  that  the  ar- 
rest should  be  malicious  ^ :  but  was  there  any 
authority  to  rescind  the  contract  ?  If  not,  the 
plaintiff  was  only  entitled  to  recover  damages 
for  the  breach  of  contract,  and  not  to  sue  for 
money  had  and  received. 

Butt, — ^When  the  horse  was  discovered  to 
ke  unsound,  we  were  entitled  to  rescind  the 
contract.  We  gave  notice  to  the  defendant, 
aud  he  in  fact  brought  back  the  horse  he  had 
of  the  plaintiff,  with  the  view  of  returning  it ; 
but  a  quarrd  took  place,  and  nothing  was 
done. 

Bapley,  B. — ^You  lay  it  down  as  clear  law, 
that  a  party  can  rescind  a  contract,  where  the 
warranty  is  not  complied  mth :  but  the  case  of 
Street  v.  Blay  <^  is  a  directly  contrary  decision. 
Unless  you  reserve  your  right  to  rescind  at  the 
time,  at  a  later  period  you  cannot  do  so. 

Lord  Lyndhurst^  G.  B. — On  that  contract 
you  had  no  right  to  rescind,  unless  the  other 
party  agreed  to  it. 

Bayley,  B. — ^You  describe,  in  the  declaration, 
the  contract  as  still  in  operation :  if  so,  you 
cannot  bring  money  had  and  received.  Towers 
V.  Barrett «. 

Butt. — ^There  were  the  common  counts. 

Lord  Lyndhurtt,  C.  B. — Did  you  prove  an 
agreement  to  rescind  at  the  trial  ? 

Butt. — ^It  was  proved  by  the  plaintiff^s  attor- 
ney that  he  served  a  notice  on  the  defendant 
that  the  horse  was  unsound,  and  that  it  would 
be  sold  by  auction,  and  that  it  was  then  stand- 
ing at  livery  at  his  expense.  No  rescindingof 
the  contract  was  absolutely  necessary.  The 
defendant  attended  on  the  plaintiff,  to  rescind 
the  contract ;  but  the  negociation  went  off. 

Lord  Lundhurtt,  G.  B. — That  was  not  finally 
completed,  and  therefore  the  contract  was  not 
rescinded.  You  hold  to  bail  for  90/.,  when 
you  were  not  entitled  to  do  so. 

Butt  then  cited  Sheldon  v.  Cox^,  where  the 
plaintiff  having  exchanged  a  horse  for  another 
norse  and  a  sum  of  money,  and  the  defendant 
refused  to  pay  the  money,  alleging  that  the 
plaintiff's  horse  was  unsound,  it  was  held,  that 
the  money  might  be  recovered  under  the  com- 
mon counts. 

Bay  ley,  B.  referred  to  Weeton  v.  Downet  ff, 
as  shewing  that  an  action  for  money  had  and 
received,  or  monev  paid,  will  not  lie  to  recover 
a  payment  which  nas  been  made  on  a  contract 
which  is  still  open ;  and  also  to  Street  v  Blayfi 

c  Donlan  v.  Brett,  10  B.  &  G.  117. 

d  2  B.  &  Adol.  456. 

•  1  T.  R.  133. 

'  3  B.  &  G.  420. 

n  1  Dougl.  23. 

h  2  B.  &  Adol.  462. 


where  Lord  Tenterden,  in  his  judgment,  cited 
fTetton  V.  Downet,  and  Towers  y.  Barrett,  and 
lud  it  down,  that  that  class  of  cases  was  rightly 
decided :  and  it  was  there  held,  that  a  pur- 
chaser cannot,  by  his  own  act  alone,  though 
the  warranty  is  false  (except  in  cases  where  the 
contract  expresslj  authorises  a  return,  or  the 
vendor  has  received  back  the  chattel,  or  has 
been  guilty  of  fraud),  treat  the  contract  as 
at  an  end,  and  revest  the  property  in  the  seller, 
and  recover  tlic  price,  when  paid,  on  the 
ground  of  total  failure  of  consideration. 

Lord  Lyndhurst,  G.  B. — If  these  cases  are 
right,  your  remedy  was  by  an  action  for  da* 
mages,  and  not  by  holding  the  defendant  to 
bail. 

Butt. — We  did  all  in  our  power  to  rescind ; 
and  acting  upon  that  fact,  we  had  a  reasonable 
cause  for  arresting. 

Per  Curiam. — ft  is  clear  you  had  no  right  to 
rescind;  and  the  contract  never  was  in  fact 
rescinded.  There  must  be  two  consenting 
parties ;  both  must  agree  to  rescind.  Though 
you  returned  the  horse,  and  left  it  for  a  short 
time,  the  defendant  would  not  accept  it.  If 
the  contract  is  open,  so  as  to  give  you  a  right 
to  damages,  you  must  bring  your  action  for 
damages,  and  cannot  bring  an  action  for  mo- 
ney had  and  received ;  nor  can  you  arrrest. 
The  rule  must  be  made  absolute. 

Rule  absolute. — Gompertz  v.  Denton,  Nov. 
23,  1832.    Exch. 


NOTES  OF  THE  WEEK. 


House  of  Lords, 

StJITS  AT  COMMON  LAW. 

This  Bill  waits  for  the  second  reading. 
The  clauses  to  which  we  referred  in  oar 
last  Number,  p.  376,  as  contained  in  the 
former  Bill,  and  omitted  in  this,  are  in  effect 
comprised  in  the  17th  clause  of  the  Lord 
Ghancellor*8  Law  Amendment  Bill,  by  which 
the  Judges  are  to  be  authorized  to  make 
regulations  for  the  admission  of  written 
documents. 

All  such  other  clauses  as  are  useful  in 
Lord  Wynford's  Bill  might  be  better  incor- 
porated in  that  of  the  Law  Amendment  Bill, 
than  passed  in  the  form  of  a  distinct  sta- 
tute. 


LAW    AMENDMENT. 

This  Bill,  at  the  time  we  go  to  presa, 
waits  for  the  Gommittee,  which  was  ap- 
pointed for  Friday  the  22d  instant ;  but  in 
the  absence,  on  the  circuit,  of  Lord  Lynd- 
hurst and  the  other  Judges,  whose  opiniona 
on  any  alterations  that  may  be  su^ested 
would  be  of  course  lughly  requisite,  we  pie- 
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»ume  but  littk,  if  any  progrefis,  will  be 
made  at  present. 

Our  readers  will  find  the  Bill  printed  ver- 
batim in  the  present  number,  accompanied 
with  materials  which  will  enable  them  to 
form  an  opinion  of  its  merits  and  defects. 

House  of  Commons, 

aXAL   PBOFBaTT   BILLS. 

Mr.  Tooke  has  given  notice  of  a  motion 
for  the  27  th  instant,  "  that  the  consideration 
of  the  Fines  and  Recoveries  Bill,  the  Dower 
Bill,  and  the  Curtesy  of  England  Bill,  be 
referred  to  a  Select  Committl^.''  The  Li- 
mitation of  Real  Actions  Bill  is  not  men- 
tioned in  the  notice ;  but  we  presume  will 
be  included  in  the  motion,  llie  periods  of 
limitation  proposed  are  very  objectionable, 
and  at  variance  with  Lord  Tenterden*s  re- 
cent Prescription  Act.  We  shall  observe 
on  this  Bill  in  dae  coone. 

This  motion,  we  observe,  has  nnce  been 
adopted  by  the  Solicitor  General,  and  he 
has  included  the  Limitation  Bill. 


are  to  be  moved  for  by  Mr.  Lamb,  on  the 
25th  instant.  We  must  notice  how  these 
measures  affect  the  trial  by  jury.  It  has 
been  too  much  the  fashion  aihXe  to  abridge 
the  exercise  of  that  tr&unal,  aad  ddegate 
power  to  the  magistrates. 

LIBEL. 

The  motion  of  Sir  F.  Vincent,  for  aFiIl  to 
alter  and  amend  the  Law  respecting  libel, 
has  been  deferred  tiU  the  2ath  instant. 


VBSBHOLDS   AND    COPTHOLUSw — DBBTS* 

Mr.  John  Romilly  has  given  notice  of  a 
Bill  to  make  Freehold  and  Copyhold  Es- 
tates in  all  cases  Assets  for  the  Payment  of 
Simple  Contract  Debts. 

*  LUNATIC  COHMISSIONS. 

This  Bill  waits  for  the  second  reading. 

SUFFOLK    ASSrZES. 

The  second  reading  of  this-  Bill*  has  been 
fixed  for  the  29th  instant.  The  authorities 
at  Bury  St.  Edmunds  have  very  naturally 
petitioned  against  the  measure,  and  tiiose  of 
Ipswich  in  its  favor.  What  is  tbe  general 
opimon  of  tiie  county  ? 

LA9CA8HXBS  ASSIZSB. 

We  observe  that  a  petition  has  been  pre- 
sented from  the  Chamber  of  Commerce  and 
Manuftictures,  at  Manchester,  to  hold  As- 
sizes at  Manchester  or  Salford,  as  part  of 
the  Northern  Circuit.  This  proposal  is  well 
entitied  to  consideration:  alterations  such 
as  these,  after  proper  deliberation,  may  re- 
move objections  to  our  judicial  system, 
and,  by  correcting  real  inconveniences,  ren- 
der unnecessary  those  violent  changes,  which 
will  endanger,  if  not  destroy,  tiie  excellence 
of  our  existing  institutions. 


JUniCBS  OF  THB  PBAOS. 

The  Bills  for  tiie  more  effectual  Adminis- 
tration of  tile  office  of  Justice  of  the  Ptoce, 


DKAHATZC   LITSBABT  PBOPEBTT. 

This  Bill  has  been  read  a  second  time, 
and  committed  for  Monday  next. 


ANSWERS  TO  QUERIES. 


lafn  0f  EatiMiar  «nlr  ZenmL 

RENT  AND   TAXES.      P.  355; 

Goods  seized  under  n  fi.fit.  at  the' snif  of 
a  subject,  are  bejbre  the  snie  liable  to  be  taken 
by  virtue  of  the  King's  extent^  tested  mhte^uat 
to  the  delivery  9ithejl.fa.  to  tiie  sheriff;  Res 
V.  ff'eiU,  16  East,  278,  n. ;  and  the  sheriff  will 
not  be  liable  to  an  action  by  the  subject  for 
paying  the  money  into  the  Exchequer,  arising 
from  the  sale  of  the  floods  in  such  case. 
Tkurstony.MUh,  IS  East,  254,  Thisappean 
to  be  recoifnized  by  the  Court  of  Exchequer 
as  claar  law.  Thereibre,  as  the  goodt  of  J. 
which  A  distrained  for  rent,  not  Mng  M 
before  the  King  made  his  claim  and  issaed  Ins 
execution,  they  will  onquestionablv  be  nibject 
ta  the  payment  of  the  assessed  taxes  before  tint 
of  the  rent  owing  to  B,  H.  A. 

lUSm  0f  Smpertff  xnir  Cffnftrpmciiit. 

MORTGAGB. — HUSBAND  AND  WIFE.  P.  323. 

The  question  of  "  Mancuniensis "  is  not 
quite  clear.  He  does  not  state  whether  he 
applies  his  case  to  freeholds  or  chattels  real  of 
the  wife.  If  to  the  former,  a  mortgage  by  the 
husband  alone  can  be  of  no  effect  after  the 
coverture  is  determined,  unless  it  be  sub«^ 
quently  confirmed  by  the  wife  or  her  repre- 
sentatives, as  in  the  case  of  Gowirfght  v.  &f«- 
than,  1  Dougl.  53 :  if  to  the  latter,  by  mort- 
gaging  his  wife's  chattels  real,  the  husband 
partially  exercises  the  power  which  he  has 
over  them,  both  at  law  and  m  equit)'^;  asd 
although  the  question  may  arise,  to  whom  the 
interest  undisposed  of— wV.  the  equity  of  re- 
demption—belongs, the  conversion  of  tbe  pro- 
perty is,  as  far  as  it  jjoes,  absolute  against  th« 
wife,  who  has  therefore  no  equity  against  tbe 
husband's  estate.  But  I  conceive  •*5lancuiu- 
ensis  "  alliides  to  the  case  of  a  fine  levied  by 
husband  and  wife,  of  the  wife's  lands,  soWy 
for  the  purpose  of  securing  a  sum  of  money 
due  from  the  husband;  in  which  case  the  w£ 
has  a  right  in  equity  to  have  her  estate  exone- 
rated from  the  mortgage,  out  of  her  hiisbaad's 
personal  property,  although  the  equity  of  rt« 
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demptku  he  reserved  to  him  alone.  Ruscombe 
▼.  f/are,  6  Dow.  Pari.  Ca.  I.  A.  fnnes  v. 
J^ckiott,  16  Yes.  356.  1  Bligh.  Pari.  Rep.  104. 
She  mav,  however,  waive  this  eauity,  by  a  ver- 
bal declaration  to  the  husbaua's  representa- 
tives.   CliiU'jn  V.  Hooper,  i  Yes.  jun.  1 72  a. 

Mejdii. 

lboact  to  witnss8e8.    p.  371. 
1.  It  was  held  by  Sir  fFilliam  Grant,  in 
Jjeet  V.  SummergiiL,  17  Yes.  60B,  that  a  legacy 
to  a  subscribing  witness  to  a  will  of  persouu 
estate,  was  an  interest  which  he  could  not 
legally  clum,  by  reason  of  the  statute  25  G.  2. 
c.  6.    A  contrary  doctrine  was  maintained  by 
Sir  John  NiehoU,  in  Breit  v.  Breii,  3  Addams, 
210,  where  it  was  held,  that  the  statute  is 
limited  in  point  of  true  construction,  to  wills 
and  codicils  of  real  estate.    This  decision  was 
afterwards  affirmed  on  appeal,  by  the  Court  of 
Delegates,  3  Russ.  437,  note ;  and  has  been 
followed  in  the  cases  of  Etnnnuel  v.  Comiuble, 
3  Russ.  436,  and  Foster  v.  Banbury,  3  Sim.  40. 
Hence  it  would  seem  that  in  the  present  in- 
stance 'the  witnesses  will  not  be  entitled  to 
their  legacies ;  for  it  cannot  be  doubted,  that  a 
Court  of  Equity  would  extend  the  construction 
put  upon  the  statute  by  Sir  John  Nicholi,  and 
decide  that  it  should  include  wills  and  codicils 
involving  both  real  and  personal  property,  inas- 
much as  there  seldom  occurs  an  instance  of  a 
will  or  codicil  of  real  property,  which  com- 
prises real  property  exclusively.    It  may  be 
remarked,  that  the  English  Law,  which  in  the 
matter  of  succession  to  property,  in  many 
respects  follows  the  rules  of  the  Civil  Law,, 
here  differs  from  it,  as  by  the  Civil  Law  lega* 
tees  might  be  admitted  as  witnesses  to  a  will 
of  real  property.  F. 

2.  The  witnesses  are  not  entitled  to  their  lega- 
cies. The  first  part  of  25  G.  2.  c.  6,  which, 
was  passed  to  restore  the  competency  of  sub- 
scribing  witnesses,  extinguishes  all  interest 
which  they  would  otherwise  take  under  the 
will.  It  was  formerly  held,  that  if  one  of  the 
witnesses  had  an  interest  under  the  will,  he 
was  not  a  credible  witness,  within  29  C.  2.  c.  3, 
and  that  even  the  will  itself  was  void;  which 
was  decided  in  Anstey  v.  Dorrsing;  Str.  1253. 
That  decision  gave  rise  to  25  G.  2.  c.  6 ;  bv 
§§1,2,  and  6,  of  which  statute,  it  u  enactea, 
that  if  any  person  shall  attest  the  execution  of 
a  will  or  codicil,  to  whom  anv  interest,  gift, 
&c.  shall  be  thereby  given,  such  interest,  gift, 
&c.  shall,  so  far  only  as  concerns  such  person 
attesting  ur  any  person  claiming  under  lum,  be 
fUterly  null  and  void.  A  charge  on  lands  for 
the  payment  of  any  debt  omog  to  a  subscribing 
witness,  does  not,  under  this  statute,  incapa- 
citate such  witness.  W.  W.  B. 

QUERIES. 
%alD  of  9rii9frt0  osOt  Con&q^asicliig. 

ASSIGNMENT  OF  LBASB. 

€.  P.  granted  a  lease  of  a  house  to  D,  for 
21  years :  usual  covenants,  and  covenant  not 
to  assign  without  consent,  &c.  D.,  with  con- 
sent of  C.  P.,  assigned  to  //.  &  Co.  H.  &  Co., 
without  consent,  assigned  to  E.  F.  (the  receipt 


of  rent  paid  bv  E.  F.  was  given  aa  pMd  by  ffl 
&  Co.)  E.  F,  became,  insolveut,  ana  removed 
all  his  goods  off  the  premises,  and  sold  them, 
and  left  the  country,  mth  an  arrear  of  rent. 
C.  P.  called  on  H.  &  Co.  to  pay  the  arrear.^ 
Can  he  do  so  ?  And  can  the  lessee  assign" 
(there  being  no  restricting  clause  in  the  lease) 
without  consent  of  the  lessor,  and  not  render 
himself  liable  to  him  for  the  default  of  the  as- 
signee ?  M.  E. 

SaSu  at  ^ttaxntsi. 

CHARACTER  OF  A  CLERK. 

An  officer  of  an  Ecclesiastical  Court  dis^ 
mtfses  a  clerk,  who  obtuus  i^  situation  with  a 
proctof ;  and  it  is  necessary  to  enter  his  clerk'ai 
name  in  a  book  kept  in  the  Public  Registry, 
and  without  which  he  would  not  be  authorixeii 
to  search  the  records.  The  officer  objects  ta 
such  entry,  on  the  score  of  intemperate  dis-^ 
position,  having  nothing  else  to  allege  aguns^ 
his  character.  The  clerk,  without  such  entry, 
can  be  of  little  or  no  use  to  hia  employer.  WiUk 
an  action  for  damages  lie  against  the  officer  h 

J.  T.  S. 

Sradur* 

NEW  RULES. 

By  general  rule  of  H.  T.  2  W.  4.  it  i» 
ordered,  that  the  plaintiff's  claim  for  debt  and 
costs  shall,  be  indorsed  on  the  writ,  "  and  that 
if  the  amount  thereof  be  paid  infitwr  days  from» 
the  servise  (or  arrest),  further  proceedings  will 
be  stayed."  Since  this  rule  was  promulgated 
the  Uniformity  of  Process  Act  has  passeoj  and 
in  the  form  of  procesat  as  prescnbed  in  tha 
schedule  to  that  act^i  ^e  defendant  is  com- 
manded; that  within  eigM  days,  after  service  he 
should,  cause •  an  appearance  to  be  entAved  foe 
hipi,  &c.  Thof  rule  aa  to  indorsing-  debt  and 
costa  is,,  in.  pK^otu^o,  stilL  complied-  with,  al- 
though, not  mentioned  in  the- new  act.  By  tho 
rule  the  defendant  is  warned  to  pay  the  debt 

and.  costs,  witbiJi'/(iar'</ay«^  or 

Under  the  orf  he  has-  eight  days  time  to  entei; 
lus  appearance. 

1.  is  the  four  da^  rule  (if  it  may  so  be 
termed)  not  inoperative  ? 

2.  Has  not  a  defendant  the  whole  eight  days 
to  settle  ? 

3.  Is  an  attorney  justified  in  demanding 
more  easts^-^-^Ay  for  declaration — than  those  in- 
dorsed; on  the  writy  if  defendant  tenders  them 
6fi/ore  the  eight  days  have  expired,  but  after 
thee;cpira|ion.of  the/M«r  daya^  T.  §. 


MIISCELLANEA. 


HISTORY  AMD   VBa>  OP  FIHBA' 

The  expected  abolition  of  these  ancient 
modes  of  conduding  onestionsof  title,  indncea 
us  to  extract  the  following*  definitions  from 
West's  Symboleography;  Pkrt  ^,  fol.  1. 

<*^Tremaile  21.  G4.  fol.  4,  tearmeth  fkies, 
covenants  madebeibro  justices,  and  entred  ox 
record. 

*'  Browne  saith,  finee  be  fructus,  exitue,  4* 
finis  eOkctas  Legis.    Plow.  foL  367. 

"  Glanvil  in  his  eight  booke  and  fimt  chapter 
tearmeth  a  fine  Amicabilis  compositio,  &  finalia 
Concordia  ex  consensu  Ik  licentia  domini  Regis^ 


420 


Miscellanea. — The  Editor's  Letter  Box. 


yd  eius  Justlciarionim.  And  Bracton  tractatu 
quintOy  Lib.  5.  cap.  28.  Sect.  7-  de  Exceptioni- 
bus  saith.  Finis  ideo  dicitur  finalis  concordia, 
quia  imponit  fin^m  litibus,  &  est  exceptio  per- 
emptoria. 

**  And  Glanvil,  cap.  3.  Lib.  9.  saith,  Talis 
concordia  tinalis  dicitur,  eo  quod  finem  impo- 
nit ne^otio,  ade5  ut  neutra  pars  litigantium  ab 
eo  de  caetero  poterit  recedere. 

"  In  wbich  bookes  may  be  seene  thauncient 
forme  of  levyins^  fines,  and  their  great  anti- 
quitie :  for  they  be  as  auncient  as  any  Court  of 
Record,  Plowd.  fol.  36?.  a.  368.  b.  which  with- 
out question  were  long'  before  the  Conquest. 

"  So  that  fines  having  their  commencement 
of  record  long  before  the  Conquest,  ever  since 
have  reraayned  in  great  estimation,  as  appeareth 
by  a  fine  levied  before  the  Conquest,  touching 
the  possession  of  the  Abbey  of  Crowland,  and 
divers  other  auncient  fines  levied  before  that 
time  yet  extant,  Plowd.  357.  &•  368.  b. 

*'  cut  chiefely  wee  are  to  consider  their  ef- 
fects, which  be  to  make  eerteintie  and  assurance 
to  the  parties  concerning  their  estates  in  lands 
and  tenements,  and  to  end  contention,  and 
breed  peace  and  securitie  to  all  men. 

"  As  appeareth  by  the  statute  de  Finibus 
27-  Edw.  1.  Stat  1.  cap.  L  wherein  be  these 
words,  Quia  fines  in  Curia  nostra  levati  finem 
litibus  imponere  debent,  et  imponunt:  Ideo 
fines  vocantur  maxime  cum  post  Duellum  et 
magnam  Assisam  in  suo  casu  ultimum  locum 
finflem  teneant  imperpetuum :  with  which 
statute  agreeth  Bracton  tractatu  5.  Lib.  6.  c.  28. 
Sect.  7>  de  Exceptionibus. 

"  And  therefore  by  thauncient  law,  fine  and' 
nonclaime  by  the  space  of  a  yere  and  a  day  was 
a  peremptory  barre  to  all  men,  which  was  ab- 
rogated by  tne  statute  made  34.  E.  3.  cap.  16. 

''  And  at  this  day  fines  be  of  great  force, 
puissance,  and  worthinesse:  for  being  levied  and 
mgrossed  with  proclamations,  accoraing  to  the 
statute  of  4.  H.  7.cap.24.  l.R.3.cim.7.  32.H.8. 
cap.  36.  &  3 1 .  Eliz.  Reg.  cap.  2.  They  are  finall 
endes,  and  sufficiently  conclude^  barre,  and 
discharge  for  ever  as  well  parties  and  privies 
as  estrangers  to  the  same,  except  women  covert 
(other  then  beene  parties  to  the  fines)  and  every 
other  person  at  the  time  of  the  levying  of  the 
same  nne  being  within  the  age  of  xxj.  yeres,  or 
in  prison,  or  out  of  the  realme,  or  of  unsound 
mind,  and  not  parties  to  such  fines:  Saving 
unto  estrangers  to  such  fines  such  right,  title, 
claime,  and  interest,  as  they  have  to  the  tene- 
ments therein  contained  at  thetimeof  thingross- 
ing  thereof:  so  that  they  pursue  the  same  by 
action,  or  lawful  entrie  within  five  yeres  next 
after  proclamations  thereupon  made  according 
to  the  said  statutes :  Ana  saving  to  all  other 
persons  such  action,  right,  title,  claime,  and 
mterest,  in,  or  to  the  tenements  in  such  fines 
mentioned,  as  first  shal  grow,  remaine,  descend 
or  come  to  them  after  the  said  fine  engrossed 
and  proclamations  made,  by  force  of  any  cause 
or  matter  had  or  made  before  the  said  fine 
levied :  so  that  they  pursue  their  action,  right, 
or  title  within  five  yeres  next  after  that  it  is  to 
•them  accrued. 

"  By  which  authorities  we  gather  that  fines 
^re  notiiing  els*  but  instruments  of  record  of 


agreements  concerning  lands,  tenements,  or 
hereditaments,  duely  made  by  the  king's  con. 
sent  and  licence,  and  knowledged  by  the 
parties  to  the  same  upon  a  writ  of  Covenant,  s 
\iTit  of  Right,  a  WTit  of  Customes  and  Services, 
Warrantia  charte  therof,  or  such  like,  before 
the  Justices  of  the  Common  place,  or  others 
therunto  authorized,  and  ingrossed  of  record  in 
the  same  Court,  to  ende  all  controversies  thereof 
both  betwecne  themselves  which  be  parties  aod 
privies  to  the  same,  and  all  estrangers  not 
suing  or  clayming  in  due  time. 

**^ere  fines  destroy  estates  tule,  (oAer 
then  such  as  be  made  by  the  king,  the  rever- 
sion being  in  the  king,  3i,  H.  8.  cap.  .36.  And 
other  then  fines  of  lands  restrained  rrom  uliena- 
tion  by  act  of  parliament,  32.  H.  8.  ca.  36. 
Or  levied  by  an  Intrudor  of  lands  seised  into  the 
king's  hands,  as  by  an  heire  which  holdcth  in 
Capite  before  Livery  sued,  I.  H.  7.  c.5.  For 
by  the  Prerogative,  cap.  13.  by  his  entry  he 
gaineth  no  freehold.)  And  in  time  become 
peroetual  barres  against  al  men,  end  strife, 
make  peace,  breede  securitie  and  tranouilitie^ 
which  is  the  very  fruit,  effect,  and  ena  of  all 
godly  lawes." 

THE  EDITOR'S  LETTER  BOX. 

The  length  and  importance  of  the  Lord 
Chancellor's  Bill,  and  the  arrear  of  matter  in 
all  our  usual  departments,  have  obliged  us  this 
week  to  give  a  double  number. 

"  A  Regular  Subscriber "  complidns  that 
some  of  the  cases  disrested  in  the  November 
Digest  are  repeated  In  the  February  Digest. 
This  is  perfectly  true ;  but,  according  to  the 
plan  of  that  part  of  the  work,  correct  The 
cases  in  the  November  Digest,  as  he  will  see 
by  referring  to  them,  were  reported  hjf  omr  *nn 
reporters.  The  same  cases  were  afterwards 
given  in  Mr.  Dowling's  Reports ;  and  accord- 
ing  to  our  invariable  practice,  we  have  alwan 
thought  it  right  to  authenticate  our  ovm.  iv* 
ports  by  a  reference  to  the  subsequent  esta- 
blished Reporters.  Our  candid  supporter  will 
therefore  see  that  the  circumstance  he  points 
out  is  rather  matter  for  praise  than  censure.  It 
will  not,  however, x)ccur  again,  as  we  announc- 
ed in  our  last  Digest  that  in  ftiture  we  shall 
only  give  the  names  of  the  cases  reported  ia 
our  work. 

A  Correspondent  complains  of  the  inequalftr 
of  the  prices  of  some  of  the  Law  Remits.  The 
charge  for  a  number  of  one  Reporter,  contam- 
ing  160  pages,  is  9f . ;  and  for  a  number  of 
another,  containing  187  pages,  only  S«.  Oar 
friends,  the  law-booksellers,  may  perhaps  ex- 
plain this  ? 

The  <'  Disputed  Decision »  of  David  v. 
Frotrdy  shal]  have  our  early  attention. 

The  able  and  elaborate  paper  of  H.  G.  hv 
been  received ;  but  amidst  the  pressure  of  so 
much  other  important  Parliamentary  matter  as 
we  have  now  before  us,  we  apprehend  it  mast 
be  deferred.  The  subiect,  too,  seems  nowat  rest 

The  Queries  and  Ans^vers  of  T.  J.  F. ; 
J.  H. ;  L  L. ;  M. ;  L  C.  S. ;  "A  Student  *•; 
"Anon.";  E.  N.;  X.  Y.  Z.;  and  varioas 
others,  art  unavoidably  deferred  till  next 
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PBrtinet,  et  neMire  malnm  est,  agitamns, 


»• 


HOKAT* 


THIRTY   REASONS   AGAINST   THE 
GENERAL  REGISTRY  BILL. 


I  AX  Opposed  to   a  General  Registry  of 
Deeds  in  England  and  Wales, 

1.  Because,  if  passed,  it  would  unsettle 
the  whole  of  the  present  system  of  the  alien- 
ation of  property  throughout  the  country. 

2.  Because  it  might  injure  the  present 
holders  of  property,  and  eould  not  benefit 
them. 

3.  Because,  whatever  merits  it  may  pos- 
sess, and  however  well  it  may  be  suited  to 
other  countries,  it  cannot  with  safety  .or 
pradenoe  be  introduced  into  England  and 
Wales,  where  tiie  tmnsactions  rdating  to 
property  differ  in  number  and  quality  from 
those  in  any  other  country. 

4.  Because  it  has  been  already  tried  un- 
der the  name  of  the  Enrolment  Act,  27  H. 
3.  c.  16,  andfiuled. 

5.  Because  a  Registry  already  exists  in 
certain  parts  of  England,  and  is  found  there 
to  occasion  more  evil  than  benefit. 

6.  Becauae  property  now  situated  in  a 
Register  County  is  not  more  sought  after 
than  in  a  county  in  which  no  registry  exists. 

7.  Because  the  great  reason  for  the  in- 
troduction of  the  measure  is  the  supposed 
fiaud  which  arises  from  concealed  deeds; 
which  it  has  been  proved  does  not  happen 
once  in  one  thousand  times. 

8.  Because  another  great  reason  for  the 
introduction  of  the  measure  is  the  inconve- 
nience which  arises  firam  lost  deeds;  which 
it  has  been  proved  does  not  happen  once  in 
a  thousand  times. 

vo.  cxxxii. 


9.  Because  we  should  legislate  for  the 
rule,  and  not  the  exception. 

10.  Because  the  other  inconveniences  of 
the  existing  system  could  be  remedied  by  a 
measure  much  less  sweeping  than  a  General 
Reg^try. 

11.  Because  it  would  greatly  increase 
the  expense  uf  every  alienation  of  property* 
and  thereby  fetter  its  disposition. 

12.  Beeause  it  would  impose  an  additi- 
onal tax  on  land. 

18.  Because  it  would  be  an  intolerable 
burden  on  all  small  purchases,  which  are 
fisur  more  numerous  tlmn  any  others* 

14.  Because  it  would  disclose  the  private 
transactions  of  individuals  to  the  malicious 
and  ill-disposed. 

15.  Because  it  would  materiaUy  injure,  if 
not  entirely  prevent,  the  present  system  of 
raising  money  by.  deposits  of  deeds,  which 
has  saved  thousands  from  ruin. 

1 6.  Because  it  would  entirely  alter  the  ex- 
isting relations  between  lessors  and  lessees. 

17.  Because  it  would  injure  the  landed 
interest. 

1 8.  Because  it  would  injure  the  merchant 
and  tradesman. 

19.  Because  the  wishes  of  the  people  of 
England  are  against  it,  there  having  been 
hundreds  of  petitions  against  it  and  not  one 
for  it. 

20.  Because  the  titles  of  many,  by  its 
means,  must  be  rendered  irremediably  de« 
fective*  as  it  would  create  a  new  ground  for 
the  invalidity  of  titles. 

21.  Because  all  deeds  must  be  sent  up 
to  London,  and  exposed  to  the  hazards 
of  travel,  and  thus  may  be  lost  or  destroyed^ 
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22.  Because  by  the  accident  of  one  fire, 
the  whole  of  the  muniments  of  the  country 
might  be  destroyed. 

23.  Because  the  immediate  expense  of 
the  plan  would  be  considerable* 

24.  Because  there  is  no  example  of  a 
Registry  so  extensive,  the  practical  details 
of  which  have  answered. 

25.  Because  the  expense  and  difficul- 
ties of  a  search  would  in  themselves  coun- 
terbalance the  advantages  of  the  measure. 

26.  Because  it  is  intended  to  be  a  com- 
pulsory ceremony,  which  no  purchaser 
would  have  the  choiee  of  avoiding. 

27.  Because  the  opinions  of  nine  tenths 
of  the  professional  men  in  the  kingdom,  and 
particularly  of  those  who  are  practically  ac- 
quainted with  the  present  system,  are  op- 
posed to  the  plan. 

28.  Because  it  would  delay  every  transac- 
tion connected  with  real  property,  which 
in  many  instances  must  entirely  defeat  their 
object. 

29.  Because  if  its  supposed  advantages  be 
real,  they  would  benefit  the  future  holders 
of  property  at  the  expense  of  the  present. 

30.  Because  it  should  have  been  the  last, 
and  not  the  first  of  the  proposed  reforms  in 
the  law  of  real  property. 

[And  one  reason  more] — 

31.  Because  when  the  foregoing  thirty 
reasons  are  answered,  there  are  one  hun- 
dred more  which  remain. 

J. 


OBSERVATIONS  ON  THE  LAW 
AMENDMENT  BILL. 


Having,  in  our  last  number,  enabled  our 
readers  to  judge  of  the  grounds  and  reasons 
of  the  several  clauses  of  this  Bill,  it  is  not 
necessary  that  we  should  much  eiUarge  upon 
the  utility  or  importance  of  the  measure. 

The  BiU  appears  to  have  been  framed 
with  care ;  and,  taken  as  a  whole,  is  one  of 
the  most  unexceptionable  measures  which 
has  been  for  some  time  presented  to  Parlia- 
ment. Notwithstanding,  however,  the 
learning  and  experience  which  are  displayed 
in  framing  its  numerous  dauses,  there  must 
be,  in  the  nature  of  things,  some  occasional 
imperfection  in  the  enactments  proposed. 
But  approving,  as  we  do,  of  the  general 
scope  of  the  Bill,  we  are  unwilling  to  inter- 
pose any  minute  objections,  or  suggest  any 
unnecessary  alterations  in  the  detGub.  We 
doubt  not  these  will  be  provided  for^  either 
in  the  Committee  on  tiie  Bill,  or  by  the 
Judges,  in  the  exercise  of  the  powers  which 


are  to  be  confided  to  them.  Wc  ventoe, 
however,  on  the  following  observadoDs : 

The  1st  and  17th  sections— the  former 
on  Pleading,  and  the  latter  on  the  AdmiasioD 
of  Written  Documents^  confer  large  poveis 
x>R  the  Judges ;  but  we  know  not  that  tbe 
business  of  the  Courts  can  be  well  conducted 
without  such  powers;  and  no  doubt  tbe 
Judges  are  more  likely  to  frame  proper  re- 
gulations, than  either  "  a  select  Committee," 
or  *•  the  whole  House/'  Although  there  ]f 
great  inconvenience  and  expense  in  firequent 
alterations,  it  is  important  that  the  d^ects 
which  arise  in  practice  should  be  speeiilj 
remedied ;  and  this  can  be  accomplii^ed 
only  by  delegating  sufficient  authority  to 
the  Courts.  The  2dd  section,  as  to  the 
Payment  of  Money  into  Court,  and  the 
25th,  as  to  Variances,  also  invest  the  Judge? 
with  new  powers. 

The  2d  clause,  relating  to  Actions  by  uid 
against  Executors,  might  perhaps  be  im- 
proved, particularly  as  to  the  limitatioD  t*) 
six  mouths,  which  seems  insufficient;  for 
the  injury  may  not,  in  that  short  period,  be 
discovered;  and  the  other  limitation,  of  a 
year,  We  think,  should  be  calculated  to 
the  time  of  probate  or  administration,  aui 
not  from  the  death  of  the  party.  It  is  aL«o 
desirable  that  actions,  like  suits  in  equity. 
be  capable  of  revival  by  the  representatim 
of  a  deceased  plaintiff. 

It  is  singular  that  the  5th  section  limits 
Actions  of  Debt  on  Bond,  &LC,to  ten  yesff, 
whilst  one  of  the  Reports  of  the  Q)mmoa 
Law  Commissioners  (on  which  the  Bill  ^ 
almost  entirely  founded)  stroi^y  recon- 
mends  twenty  years— a  period  long  re£<^- 
nized  in  presumption  of  law.  We  tiust 
this  v(^  be  altered. 

The  rule,  under  the  Statote  of  limia- 
tioni,  by  which,  when  the  time,  having  ob<^ 
begun  to  run,  continues,  though  the  paxtr 
may  have  laboured  under  disability  or  ab- 
sence, has  long  been  felt  to  be  one  of  gicst 
hardship;  fora  d^tmay  be  oontruted. aad 
the  debtor  leave  the  country  before  the  cre- 
ditor has  an  opportunity  to  commeDce  be 
suit ;  yet  if  the  debtor  stay  abroad  for.^ 
years,  by  design  or  otherwise,  the  action* 
barred.  The  justice  of  the  case  seems  to 
be  that,  during  such  absence  or  dittfa3i^< 
the  statute  should  not  run.  We  tznit. 
therefore,  the  6th  danse  will  be  extended. 

The  clauses  from  19  to  22,  indisi«. 
which  provide  for  theTrial  of  lasoes  reUtiDg 
to  demands  of  a  limited  amoont,  »y  ^ 
twenty  p&unds,  we  think  must  be  geaeaS^ 
assented  to  by  the  profession.  Some  cbsogt 
in  the  mode  of  recovering  snudl  debti  > 
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fapenmidy  sequifed  by  the  public ;  and  the 
fdaii  piopoaed  in  this  Bill  appears  well  cal* 
ciliated  to  effect  the  object,  uid  at  the  same 
time  to  retain  the  important  advantage  of 
the  controul  and  supervision  of  the  Superior 
Courts  over  the  unavoidable  imperfection  of 
petty  tribunals. 

lite  sections  30, 81,  and  32,  which  antho- 
jue  a  jury  to  give  Interest  on  Debts,  wad  in 
trover,  trespass,  &c.  and  enable  the  Court 
to  allow  it  on  Writs  of  Enor,  are  well  en- 
titled to  support. 

The  only  other  section  on  which  we  have 
to  remark  is  the  38th,  which  enables  the 
Judges  to  make  regulations  for  the  Taxation 
of  Costs,    We  wish  that  the  Courts  had 
power  to  award  the  successful  party  all  his 
reasonable  costs,  and  that  no  costs  should 
fell  on  Um  except  thflise  which  were  impro- 
perly iDCuned,    and  which  of  course  he 
would  not  be  liable  to  pay  to  his  attorney, 
unless  he  had  taken  on  himself  the  risk  of 
the  extra  expense.    We  have  heard  it  said, 
by  those  whose  opinions  we  respect,  that 
this  would  be  absurd,  and  that  some  prac- 
titioners would  heap  on  a  defendant  un- 
necessary costs.      But  the  taxing  officer 
'mould  allow  against  tiie   defendcmt  such 
coats  0nly  as,   if  the  plaintiff  had  to  pay 
them,  would  be  necessary  and  reasonable. 
Admitting,  however,  the  danger  of  some 
abuse,  we  think  it  is  £Br  outweighed  by  the 
injuetice  now  inflicted  on  the  suitor,  and 
tlie  manifest  disadvantage  to  the  practition- 
er,  who  in  many  cases  is  obliged  to  forego 
luB  extra  costs,  however  just,  on  account  of 
tlie  baidship  to  his  client. 


executed  by  him,  it  would  not  be  within  the 
act;  whereas,  under  tiie  present  uses  to 
bar  dower,  it  is  immaterial  whether  the 
purchaser  executes  or  not.  I  took  the  liber- 
ty to  suggest  this  to  one  of  the  learned  Pro 
perty  Law  Commissioners;  and  in  the 
amended  bill  the  clause  accordingly  stands 
thus: 

"  That  a  widow  shall  not  be  entitied  to 
dower  out  of  any  land  of  her  husband^ 
when,  in  the  deed  hy  which  such  land 
was  conveyed  to  him,  or  by  any  deed  ex- 
ecuted by  him,  it  shall  be  declared  that 
his  widow  shall  not  be  entitled  to  dower 
out  of  such  land." 
This  removes  both  your  objection  and 
mine,  unless,  as  to  the  latter,  some  fastidious 
person  should  object  that  the  words,  "  exe- 
cuted by  him,"  have  a  reflective  operation 
over  the  whole  clause;  and  this  question 
the  Judges  may  not  improbably  have  to  de- 
cide. 

I  am,  Sir, 

Your  obedient  servant, 

J.J.  Paek». 

23,  Southampton  Buildinj^s, 
Chancery  Lant,  23d  Mar.  1833. 


PRACTICAL    POINTS  OF  GENERAL 

INTEREST. 

No.  XLIII. 


OFFICIAL  ASSIGNEES. 


DOWER. 

KOTB   FROM   PROFESSOR   PARK. 

7b  the  Editor  of  the  Legal  Observer, 


inclined  to  think,  that  the  observation 
rt  your  last  number,  on  the  Dower  Bill,  as 
o  the  ambiguous  effect  of  the  clause  nega- 
L^i^ing  the  right  of  dower  when  the  husband 
biAll,  by  any  deed  executed  by  him,  declare 
ubX  hu  widow  shall  not  be  entitied,  is 
>uxided  upon  your  having  the  bill  a»  origi- 
xl/y  printed  before  you,  and  not  the  bill  as 
neiuied  by  the  Committee  of  last  Session. 
;^lien  I  first  saw  the  oiiginal  bill,  I  was 
truck:  with  a  difficulty  upon  that  clause ; 
»t  exactly  that  which  you  have  suggested, 
r  I  do  not  think  that  would  arise ;  but  the 
S&cvlty  that  if  the  conveyance  to  a  pur- 
^aer,  although  containing  the  negativing 
'dariLtion,  should,  by  any  accident,  not  be 


The  foUomn,^  case  is  of  some  consequence 
with  respect  to  official  assignees  : 

In  this  case  the  bankruptcy  had  been  found 
before  the  present  act  came  into  operation; 
but  assignees  had  not  been  chosen.  By  the  Act 
I  &  2  W:4.  c.  56.  5§  39,  40,  it  is  enacted :  "That 
all  power,  jurisdiction,  and  authority  of  the  com- 
missioners named  in  any  commission  of  bank- 
rupt depending  in  the  Court  of  Commissioners 
of  bankrupts  in  the  city  of  London,  shall  cease 
and  detennine,  and  that  every  such  commission 
shall  thereupon  be  removed  into  the  said  Court 
of  Bankruptcv,  and  that  all  further  proceedings 
thereon,  Bhall  be  thenceforth  prosecuted  and 
carried  on  in  like  manner,  as  it  they  had  been 
originally  commenced  therein  by  virtue  of  a 
fiat  under  the  hand  of  the  Lord  Chancellor^ 
issued  pursuant  to  this  act,  save  as  may  be  other- 
wise directed  by  this  act. "    **  That  it  shall  be 


•  [We  are  obliged  to  the  learned  Professor 
for  setting  us  right  as  to  this  point.  On  look- 
ing  at  the  last  print  of  the  bul  (6  Mar.  1833) 
the  clause  stands  as  he  has  sent  it  to  us  It  is, 
perhaps,  a  little  strange,  however,  that  it  should 
ever  have  stood  in  its  original  form.    Ed.l 
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lawful  for  each  commissioner  of  the  said  Court, 
who  shall  thenceforth  act  in  such  commission  at 
his  discretion,  to  appoint  some  one  of  the  afore- 
said official  assignees,  to  act  with  the  existing  as- 
signees, if  any,  under  such  commissions,  and  to 
direct  the  existing  assignees,  to  pay  and  deliver 
over  to  such  official  assignees  all  monies,  books, 
papers,  and  effects  whatsoever  in  their  possession 
or  custody  as  such  assignees,  and  aU  the  real 
and  personal  estate  of  the  bankrupt  under  such 
commission,  shall  immediately,  on  such  ap- 
pointment, vest  in  such  official  assi^ee,  jointly 
with  the  existing  assignees*  if  an^«  in  like  man- 
ner as  if  the  proceedings  in  the  said  bankruptcy 
had  originally  been  commenced  by  virtue  of  this 
Act,  without  prejudice  to  any  action  or  suit 
commenced,  or  any  contract  entered  into,  by 
the  existing  assignees  at  the  time  of  the  passing 
of  this  act.  "  At  the  choice  of  assignees,  Mr. 
Fane,  the  commissioner,  thought  that  he  had 
not  any  discretion,  but  that  he  was  bound  to 
nominate  an  official  assignee,  and  he  appointed 
one  accordingly.  The  creditors  objected  to 
this,  because  it  would  be  attended  with  an  ex- 
pense of  300/.  for  the  purpose  of  enabling  the 
assignee  to  make  the  requisite  payment  of  40/. 
and  a  petition  was  presented,  complaining  of 
the  appointment  of  the  official  assignees,  and 
prayed  that  the  appointment  of  the  official  as- 
signee might  be  rescinded. 

Mr.  Swafuton,  for  the  petition,  contended 
that,  the  commissioner  had  a  discretion  which 
he  ought  to  have  exercised,  by  not  having  ap- 
pointed an  official  assignee  which  could  not  be 
productive  of  any  benefit,  as  the  creditors  were 
ready  to  pay  the  40/.  required  by  the  statute, 
without  putting  the  estate  to  the  expense,  for 
this  purpose,  of  300/. 

Mr.  Holers  for  the  respondents,  contended 
that,  as  this  was  an  application,  not  for  the  ap- 
pointment of  a  new  assignee,  but  merely  for  tne 
removal  of  the  official  assignee,  the  Court  bad 
not  jurisdiction,  and  if  it  had,  it  would  not  ex- 
ercise it  at  the  request  of  a  body  of  creditors, 
who,  in  direct  opposition  to  the  intention  of 
the  legislature,  might  make  a  similar  applica- 
tion in  other,  or  in  all  cases,  which  would  in 
effect  be  removing  the  check  intended  to  be 
interposed  upon  assignees. 

Per  Curiam, — We  think  that  the  commis- 
sioner had  a  discretion ;  that  the  appointment 
of  the  assignee  was  proper ;  that  it  is  a  mistake 
to  suppose  that  if  he  had  nothing  to  do  he  will 
receive  300/. ;  and  that  if  necessary,  the  Court 
has  jurisdiction  to  remove  an  official  assignee. 

Ejp  parte  Eliii,  in  the  matter  of  Houghton 
and  another^  1  Mont.  &  Bli.  116. 


LIST   OF   BILLS    BEFORE*  PARUA- 
MENT,  RELATING  TO  THE  LAW. 


[It  may  be  of  advantage  to  our  readers  to 
cbaenre,  at  one  view,  all  the  Bills  which  re- 
late to  the  Law  at  present  before  tlie  several 


Houses  of  Parliament :  we  therefore  praent 
the  following  Liat,  with  the  names  of  thdr 
respective  F^posers,  and  the  sevend  st^ei 
at  which  the  Bills  have  arrived.] 


H0X78S  or  LOKDS. 

Common  Law, 

Proposer. 


Title  of  Bill. 

Suits  at  1  r 

Common  V  Lord  Wynford.       < 

Law.  J  L 

Law  1 

Amend-  V  Lord  Chancellor.   -{  PksBed. 

ment.  J 


'■{ 


Second 
readioi 
2dApiU 


Title  of  Bill. 

Suffolk 
Assizes 


■  \ 


H0U8B  or  COMMONS. 
Proposer. 

Mr.Wason. 


AtwliatStatt 

£  Waiting  for 
^     Second 
C    reading. 


£.   {wr.W. 


Conoeyancing. 


Brougham 


General 

Register 

Fines  and  ^ 
Recoveries.  | 
Inheritance.  \ 

Dower.     UoUdtor-Gcnofal. -{    lectCo» 
^-     ^  [    mittee. 


cTo  mov«to 

.  <  hringinoi 

I  22dApril 


fBeforeatfr 


Curtesy. 

Limitation 

of  Real 

Actions. 

Ei/wtf. 

ii^^^  }Mr.  Lamb. 

Miscellaneous, 
Patents.       Mr.  Godson. 


Highways.     Mr.  Lamb. 

Dramatic 

Literary    VMr.  L.  Bulwer. 
Properly. 


^  1 

J    >Mr.L. 


fWaitinfffor 
1  2drea2uijS. 


r  2d  rending 

\  22dApnL 

r  2drei£i« 

\  I6th  ApA 

/  Waiting  for 
\  2dreading. 


PROJECTED  REFORMS  IN  THB 
CHANCERY  OFFICES. 


Ths  Lord  Chancellor's  new  BUI  is  expected 
every  day  to  be  brought  into  the  House.  Ft 
has  been  recently  sent  to  the  Master  of  tk 
Rolls  and  the  Vice-Chaiicellor  for  their  ccn- 
sideration,  and — ^judging  from  the  instsnce 
of  the  Bankruptcy  Court  Act— it  is  w^ 
likely  that  mudi  delay  will  be  soffered  to 
take  place. 

The  abdition  of  the  Six  Cleria'  OfBc« 
appears  to  be  determmed  on,  and  a  very  ex- 
tensire  reform  in  ^eRegiatran'  and Mtf» 
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ten'  Oflices  will  be  effected.  The  present 
generation,  however,  will  not  derive  the 
full  benefit  of  the  measure,  because  there 
must  be  adequate  compensation  to  the 
holders  of  the  present  offices ;  but  we  un- 
derstand that  there  will  be  a  considerable 
reduction  immediately  in  the  fees  to  be  paid 
for  office  copies  of  bills,  answers,  &c.  and 
that  ultimately,  as  the  pensions  die  off,  the 
fees  will  be  very  small.  Instead  of  the  pre- 
sent charge  of  ten  pence  per  folio,  it  will 
probably  be  now  reduced  to  sixpence,  and 
hereafter  to  a  penny  or  two  pence. 

The  charge  for  all  orders  we  expect  will 
be  of  a  stated  and  moderate  amount,  and 
recitals  will  be  excluded.  It  may  be  rea- 
sonable, however,  to  make  a  distinction  be- 
tween orders  of  course  and  those  which  are 
special,  as  well  as  for  decrees. 

The  Masters  will  probably  receive  each 
2000/.  a  year  out  of  the  Suitors'  Fund,  and 
1000/.  in  fees.  To  make  part  of  the  in- 
n>me  dependent  on  the  quantity  of  business 
included,  seems  to  be  considered  as  an 
essential  stimulus  to  due  exertion.  This  is 
mdoubtedly  a  safe  principle  for  subordinate 
)fficer8,  but  we  question  its  necessity  in  the 
»8e  of  persons  holding  the  rank  of  Masters 
n  Chancery.  This  impuhe  is  not  applied 
u  the  caae  of  the  Judges  of  the  Superior 
Courts.  It  must  be  allowed,  however,  that 
L9  the  latter  perform  their  high  functions  in 
nubile,  they  are  differently  situated  from  the 
Masters  in  Chancery. 

The  fees  to  make  up  the  deficiency  of  the 
edary  will,  in  all  probability,  consist  of  a 
bated  sum  for  each  report,  which,  like  the 
ecrees  and  orders,  will  contain  no  recitals, 
'opy  money  will  be  abolished,  except  a 
nail  charge  for  such  papers  as  may  be  re- 
uired;  and  there  will  be  no  compulsory 
q)en8e  of  copies.  The  Chief  Clerks  will 
robably  receive  about  1000/.  a  year,  and 
1  gratuities  will  be  forbidden. 
Several  of  these,  and  other  intended  pro- 
sions,  -will  be  hafled  as  a  boon  both  to  the 
dtor  and  practitioner: — to  the  former 
minishing  the  amount  of  expense,  and  to 
e  latter  the  inconvenience  of  making  ad- 
nces  and  the  amount  of  risk.  Whatever 
nds  to  curtail  the  disbursements  in  a  cause 
list  be  beneficial  to  all  parties.  This  is 
e  rig;ht  way  to  cheapen  justice :  abolish- 
^  legal  sinecures,  reducing  exorbitant 
laries,  and  allowing  the  actual  labourer  an 
equate  remuneration  for  his  services. 


REMARKABLE  TRIALS. 
No.  XXIV. 


CASE   OF  ELIZABETH   JEFFRIES   AND  JOHN 
SWAN,  FOB  MURDER.    1751. 

Mr.  Jefiries  had  been  a  butcher  in  London, 
but  had  retired  to  Walthamstow,  in  Essex,  to 
live  on  his  fortune ;  and  being  a  widower,  with- 
out children,  had  taken  his  niece,  Elizabeth 
Jeffries,  to  live  with  him.  John  Swan  was 
brought  up  to  the  business  of  husbandry,  but 
had  been  engaged  in  the  service  of  Mr.  Jeffries, 
after  having  lived  with  several  other  people. 

A  dreadml  outcry  being  heard  at  \¥altham« 
stow,  about  two  o'clock  in  the  morning  of  the 
dd  of  July,  1751,  Mr.  Buckle,  a  near  neighbour 
of  Mr.  Jeffries,  awaked  his  wife,  who  said,  it  is 
Miss  Jeffries's  ton^pie.  Mrs.  Buckle  then  j^oing 
to  the  window,  said,  there  is  Miss  Jeffries  in 
her  shift,  without  shoe  or  stocking,  at  a  neigh- 
bour's door.  Mr.  Buckle  going  to  her,  asked 
her  the  reason  of  her  appearance  in  that  man- 
ner; to  which  she  said.  Oh!  they  have  killed 
him,  they  have  killed  him,  I  fear.  On  his  de- 
siring her  to  cover  herself,  she  said.  Don't 
mind  me ;  see  after  my  uncle. 

Mr.  Buckle  going  to  the  house,  the  door  was 
opened  bv  Swan,  and  the  deceased  was  found 
lying  on  nis  rif  ht  side,  having  three  wounds  on 
tne  left  side  of  his  head. 

Some  hours  after  tlus.  Miss  Jeffries  desir- 
ed Mr.  Buckle  to  send  information  through 
the  country  of  the  murder  of  her  uncle,  with 
an  account  of  such  effects  as  had  been  stolen ; 
which  a  Mrs.  Martin  said,  were  a  silver  tankard, 
a  silver  cup,  and  fifteen  pewter  plates.  Mr. 
Buckle  said,  if  I  could  light  on  Matthews,  I 
would  take  him  up.  No,  sud  Miss  Jeffries, 
don't  meddle  with  him,  for  you  will  bring  me 
into  trouble,  and  yourself  too,  in  so  doing. 
Matthews,  however,  was  taken  into  custody, 
and  from  his  apprehension,  and  other  circum- 
stances, the  following  facts  came  to  light 

Matthews,  having  travelled  from  Yorkshire 
in  search  of  work,  was  accidentaUy  met  on  Ep- 
ping  Forest  by  Mr.  Jeffries,  who,  seeing  hun 
m  distress,  took  lum  home  to  work  as  an 
assistant  to  Swan  in  the  garden:  the  agree- 
ment being  that  he  should  nave  his  fopd  only 
as  a  gratuity,  but  no  wages, 

Aner  he  had  been  four  days  in  this  service^ 
Miss  Jeffries  sent  him  up  sturs  to  wipe  a  chest 
of  drawers,  and  some  chairs;  but  presently 
following  lum,  said,  "  What  will  you  do,  if,  a 
person  would  give  you  a  hundred  pounds?^' 
He  said,  any  thing  in  an  honest  way;  on 
which  she  bid  him  go  to  Swan,  and  he  would 
tell  him.  Swan  being  in  the  gajrden,  Matthews  ^ 
went  to  him,  and  told  him  the  contents  of  the 
message ;  on  which  Swan  smiled,  took  lum  to 
an  out-house,  and  told  him,  that  if  he  would 
knock  the  old  miser,  his  master,  on  the  head, 
he  would  give  him  700/.  Two  days  afterwards, 
Mr.  Jeffries  dismissed  Matthews  from  his  ser- 
vice, and  gave  him  a  shilling ;  and  Swan  about 
the  same  time,  gave  him  half  a  guinea  to  buy  a 
brace  of  pistols  to  murder  their  master.    Mat-^ 
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thews  being  possessed  of  this  cash,  went  to  the 
Green  Man  at  Low  La^ton,  where  he  spent  all 
his  money ;  which  havmn^  done,  he  proceeded 
towards  London ;  and  bein^  overtaken  on  the 
road  by  Swan,  the  latter  asked  him  where  he 
was  going.  Matthews  said  to  London :  on  which 
the  ktter  took  him  to  Mr.  Gall's,  the  Green 
Man  and  Bell,  in  Whitechapel,  where  they 
drank  freely  till  night;  and  swan,  being  in- 
toxicated, swore  he  would  fiffht  the  best  man 
in  the  house  for  a  guinea.  He  likewise  pulled 
off  his  ffreat  coat,  and  threw  it  on  the  fire ; 
but  the  landlord  taking  it  off,  and  finding  it 
very  heavy,  searched  the  pockets,  in  which  he 
found  a  brace  of  pistols.  This  circumstance 
giving  rise  to  unfavourable  suspicion,  both  the 
men  were  lodged  in  the  round-house  for  that 
^ight;  and  being  carried  before  Sir  Samuel 
Gower  the  next  day,  he  committed  them  to 
Clerkenwell  Bridewell,  as  disorderly  persons. 

Miss  Jeffries,  being  made  acquainted  with 
their  situation,  gave  bail  for  their  appearance ; 
on  which  they  all  went  to  Gall's  house  in 
Whitechapel,  where  she  upbraided  Matthews 
with  bringing  Swan  into  a  scrape.  He  denied 
that  he  had  done  so ;  on  which  she  gave  him 
a  shilling,  and  desired  Swan  to  tell  him  to  meet 
them  at  the  Yorkshire  Grey,  at  Stratford. 
They  went  in  a  coach,  and  Matthews  following 
on  foot,  found  only  Swan  there,  who  gave  him 
half  a  crown,  and  bade  him  meet  him  at  six 
the  next  morning,  at  the  Buck  on  Epping  Fo- 
rest. This  he  did,  and,  by  appointment,  came 
to  Walthamstow  on  the  Tuesday  following,  at 
ten  o'clock  at  night. 

When  Matthews  arrived,  he  found  the  gar- 
den>door  on  the  latch,  and  goin^  into  the  pan- 
try, hid  himself  behind  a  tub  till  about  eleven 
o'clock,  when  Swan  brought  him  some  cold 
boiled  beef.  About  twelve.  Miss  JeffHes  and 
Swan  came  to  him ;  when  the  latter  said,  now 
it  b  time  to  knock  the  old  miser,  my  master, 
on  the  head.  Matthews  relented,  and  said,  I 
cannot  find  in  my  heart  to  do  it ;  to  which 
Miss  Jeffries  replied,  you  may  be  damned 
for  a  villain,  for  not  performing  your  promise. 
Swan,  who  was  provided  with  pistols,  likewise 
damned  Matthews,  and  said  he  had  a  mind  to 
blow  his  brains  out  for  the  refusal.  Swan  then 
produced  a  book,  and  insisted  that  Matthews 
should  swear  that  he  would  not  discover  what 
had  passed ;  which  he  did,  with  this  reserve, 
unless  it  was  to  save  his  own  life.  Soon  after 
this,  Matthews  heard  the  report  of  a  pistol ; 
when  getting  out  of  the  house  by  the  back  way, 
he  crosi>ed  the  ferry,  whence  he  proceeded  to 
Enfield  Chase. 

It  has  been  mentioned,  that  Miss  Jefilries 
^  was  found  in  her  shift,  after  the  commission  of 
the  murder.  We  have  now  to  add,  that  she 
screamed  out,  Diaper !  Diaper !  for  God*s 
sake,  help!  Murder!  Fire!  Thieves!  The 
neighbour,  Mr.  Diaper,  saw  Mils  JefiHes  half 
way  out  of  her  window,  endeavouring  to  get 
'  down.  Mr.  Diaper  and  one  Mr.  Clarke  en- 
tered the  house  and  searched  diligently ;  but 
could  find  no  traces  of  any  person  naving 
quitted  the  house,  as  there  was  a  dew  on  the 
grass,  which  did  not  appear  to  be  distuited. 


Swan  went  to  fetch  Mr.  Forbee,  a  surgvoi 
at  Woodford,  who  observed  eongealed  blood  m 
the  room,  and  examined  the  wounds,  which, 
on  the  trial,  he  declared  to  have  been  moruL 
Swan  appeared  much  frightened  at  the  time ; 
and  said  he  wished  that  he  had  died  with 
his  master :  for  that  he  wotxid  have  lost  his 
own  life  to  save  his.  As  there  appeared  bo 
marks  of  any  peraou  having  been  in  the  haatt, 
but  those  belonging  to  the  family,  violent  so^ 
pidona  began  to  arise.  Mr.  Jeffries  died  ia 
great  agonies,  at  dght  o'clock  on  the  following 
evening. 

Miss  Jeffries,  beln^  taken  into  custody  oa 
suspicion,  was  exammed  by  two  magistrate, 
to  whom  she  confessed  that  she  heard  the  re- 
m»rt  of  a  pistol,  and  f oimd  her  unde  m wderei 
No  evidence  arising  to  criminate  her,  tihe 
proved  her  uncle's  will  at  Doctors'  Commoiu, 
and  took  possession  of  his  estate ;  but  the  co- 
roner's inquest  baring  sat  on  the  body,  and 
some  circumstances  of  suspicion  arising,  ske 
and  Swan  were  committed  to  prison;  and 
bills  of  indictment  being  found  against  them, 
they  were  put  to  the  bar,  and  their  counsel 
moved  for  an  inmiediatetriaL  This  was  oppocicd 
by  the  counsel  for  the  prosecution,  on  account 
of  the  absence  of  Matthews,  who,  it  was  pre- 
sumed, would  become  a  material  evidence. 
The  counsel  on  both  sides  used  all  the  argu- 
ments in  their  power ;  but  the  trial  was  defcned 
till  the  foflowing  asmzes. 

In  the  interim,  Mr.  Gall,  of  the  public-house 
in  Whitechalpel,  resolved,  if  possible,  to  take 
Matthews  into  custody;  and  conversing  with 
one  Mr.  Smith,  he  told  him  that  he  Im  seen 
Matthews  come  out  of  the  India  House,  and,  on 
inquiry,  it  was  found  that  he  had  engaged  to 
enter  mto  the  service  of  the  East  Inma  Com- 

Sany,  and  was  at  a  house  in  Abel's  BuildmgE, 
Rosemary  Lane.  Being  taken  into  custody  <» 
a  warrant,  he  was  admitted  an  evidence  for  the 
Crown,  and  the  trial  of  Swan  and  Jeffries  came 
on  at  Chelmsford  on  the  1 1th  of  March,  17% 
before  Judge  Wright. 

Miss  Jeffries  faulted  repeatedly  during  die 
trial,  and  was  once  in  fits  tor  the  space  of  h^ 
an  hour.  The  eridence  of  Matthews  was  ex- 
ceedingly clear;  and  many  corrofaoTative  cir- 
cumstances arising,  the  jury  found  the  ealprits 
guilty,  and  they  received  sentence  of  deatk, 
and  were  executed  on  Epping  Forest. 


SUPERIOR  COURTS. 


PRACtlCB. 

An  order  to  amend  phnniv/Ts  iiff,  mrndfir 
defendant  to  answer  amendments  amd  es' 
ceptions  to  former  answer  at  the  same  tarn, 
obtained  after  the  Master^s  signinf  tut 
report  allowing'  the  eaceptions,  bat  befort 
the  filing  of  the  report^  is  hrregmlar. 

Sir  Edward  Sugden  moved  to  dischaige  as 
order  made,  as  of  coarse,  upon  petition  at  the 
Rolls,  under  the  following  clrcttoastanoeB.^— 
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Tbe  plaintiff's  attorney  attended,  at  half-past 
twelve  o'clock  on  the  22d  of  January,  a  war- 
rant  before  the  Master,  to  whom  were  referred 
lixceptioni  taken  to  defendant's  answer  to  the 
Driginal  bill.  The  Master  allowed  three  of  the 
exceptions,  and  signed  his  report  at  two 
fj'clock.  The  attorney,  as  he  stated  in  his 
afl5da?it,  having  obtained  the  report,  proceeded 
forthwith  to  the  Report  Office,  but  fihding  it 
then  closed,  he  went  again  as  soon  as  it  was 
opened  in  the  evening,  and  filed  the  report, 
in  the  mean  time  he  presented  a  petition  at 
the  Rolls,  praying  that  the  plaintiff  mav  be  at 
liberty  to  amend  his  bill,  and  that  the  defend- 
tot  may  be  ordered  to  answer  the  amendments 
and  exceptiona  at  the  same  time.  The  prayer 
was  granted,  so  that  the  order  tO'  amend  and 
to  answer  was  made,  was  drawn  up,  filed,  en- 
tered, and  served  on  the  defendants  on  the 
same  day  that  the  Master's  report,  allowing 
the  exceptions,  was  signed,  and  probably  be- 
fore it  was  filed — certainly  before  any  certi- 
ficate of  its  having  been  filed  was  obtained. 
He  submitted,  that  this  expedition,  commend- 
ible  as  it  was  on  other  occasions,  was  (juite 
irregular.  The  practice  was  to  produce  a  cer- 
tificate that  the  report  was  filed  before  applica- 
fion  was  made  for  an  order  on  the  defendants 
;o  answer  the  amendments  and  exceptions, 
ffis  motion  therefore  was,  that  that  oraer  be 
Itscharged  for  irregularity. 

Mr.  Pepyg,  conirb.  The  report  was  filed 
n  the  evening.  The  Court  could  not  look  to 
i  fraction  of  a  day,  but  was  to  infer  that  the 
)rder  was  not  made  at  the  Rolls  until  the 
eport  was  filed,  which  was  the  fact. 

The  case  stood  over  from  the  2l8t  of  Feb- 
-aary,  when  the  Lord  Chnncellor  gave  his  judg- 
dent: — **  This  was  a  motion  to  discharge  an 
irder  giving  liberty  to  amend,  and  ordering 
he  defendants  to  answer  the  amendments  ana 
xceptions  together.  It  appears  that  the  other 
larty  went  for  that  order  between  two  and  four 
'clock,  and  that  it  was  after  seven  o'clock 
rhen  the  report  was  filed— it  might  have  been 
led  at  four  o*clock,  at  the  opening  of  the 
ffice  for  the  evening.  The  petition:  had  the 
sual  allegation,  that  the  exceptions  had  been 
Uowed,  but  it  did  not  state  that  the  party  had 

certificate  of  the  report  being  filed.  The 
Uegation  that  the  exceptions  were  allowed. 
Ml  be  supported  by  the  fact.  The  general 
rder  of  the  29th  of  October,  1692,  reciting 
that  it  was  too  common  a  practice  to  ground 
>ntenipts»  orders,  decrees,  and  other  proceed- 
igs,  upon  reports  of  Masters  of  this  Court,  be- 
rre  the  same  be  actually  filed,  when  the  same 
nfht  ta  be  filed  before  any*  proceedings  be 
acl  thereon,  declared  such  proceedings  to  be 
lencefonrard  void  if  such  report  or  certificate 
B  not  first  filed.'  The  coufse  here  pursued  is 
iconsistent  with  that  order.  In  the  case  of 
uMhton  V.  Troughton,  2  Sim.  33,  an  order  to 
nend  and  for  the  defendant  to  answer  the 
nendments  and  exceptions  at  the  same  time, 
as  held  to  be  irregular,  as  being  obtained  be- 
►re  the  filing  of  the  report  allowing  the  excep- 


be  filed  before  any  proceedings  be  had  thereon, 
although  not  filed  within  four  days  after  it  was 
signed,  as  required  by  the  general  order.  The 
order  in  the  present  case  having  been  obtamed 
before  the  filing  of  the  report,  and  being  a  pro- 
ceeding upon  that  report,  must  be  discharged 

with  costs.  .     ,      ^ .      ,  . 

Httrri*  v.  The  Bank  ofEns^land,  at  Lmcoln'h 

Inn,  February  28th.    L.  C. 


Bing'rf  lUxu^  Sractitt  Court 

INTERPLEADER  ACT. — COSTS. 

Power  of  the  Court  under  the  Interpleader 
Act, 

,/.  Jerms  shewed  cause  against  a  rule  for  the 
revival  of  the  original  rule  in  this  cause,  and 
the  payment  by  the  defendant  to  the  plaintiff, 
of  the  costs  of  the  original  application  to  the 
Court  in  this  cause,  and  also  of  the  issue  which 
had  been  tried.  The  defendant  had  issued  an 
execution  against  the  goods  of  a  third  person, 
of  whom  the  plaintiff  ww*  a  creditor.  The 
goods  in  the  possession  of  the  third  person 
were  claimed  by  the  plaintiff  under  a  bill  of 
sale  The  sheriff  applied  to  the  Court  for  re- 
lief,  under  sec  6.  of  the  Interpleader  Act,  the 
1  &  2  W.  4.  c.  58.  An  issue  was  accordingly 
directed  to  be  tried  between  the  plaintiff  and 
the  defendant,  and  the  plaintiff  succeeded.  The 
object  of  the  present  application  was,  that  the 
I  plaintiff  might  obtain  the  costs  to  which  he  was 
I  put  by  appearing  to  the  sheriff's  rule,  and  on 
*  the  trial  of  the  issue*  The  Court,  however, 
had  no  power  to  entertain  such  an  apphcation, 
as  it  had  done  all  that  the  act  authorized  it  to 
do,  on  disposing  of  the  sheriff's  rule.  The 
Court  was  in  iwii  functus  officio. 

Parke,  J.— The  Court  has  clearly  power  to 
grant  such  an  application  as  the  present,  if  it 
sees  right  so  to  do.  If  it  had  not  such  a  power, 
the  act  would  be  useless.  It  was  the  fault  of 
the  defendant,  that  the  sheriff's  rule  wid  the 
issue  were  necessary.  Therefore,  the  defend- 
ant ought  to  pay  the  costs  of  the  plaintiff's  ap- 
pearing on  the  sheriffs  rule,  and  of  trying  the 

issue. 
Rule  absolute.— *S^«rarrf  ▼•  fTilliamt,  Jan^ 

23, 1833,  K.  B.  P.  C. 


INTERPLEADER  ACT.— SHERIFF— PRECE- 
DENCY  OF  WRITS. 

In  what  case  the  sheriff  cannot  be  relieved 
under  the  Interpleader  Act, 

The  sheriff  applied  to  the  Court  for  relief 
under  the  1  &  2^.  4.  c  68.  §  6.  The  plain- 
tiff.  Day,  deUvered  a^./i.  to  the  shenff  on  the 
24th  of  June,  1832.  At  the  time  of  delivering 
the  writ,  he  requested  the  sheriff  not  to  issue 
his  warrant  immediately  ;  but  on  the  1  st  of 
Auffust,  he  desired  that  the  warrant  should 

.      ^         /\„  »i_  'z,!  r,r  Aiimiet    flin  nlAintiff  Liaw- 


►re  the  filing  of  the  report  allowmg  the  excep-    .^J^  '^^^  ^j^^  3^  ^^  August,  the  plaintiff  Law- 
3ns.     Intheca8eof£i^/«v.^tfrc/,2P.Wms.,  deUvered  a  fl.fa.  to  the  same  shenff; 

17  it  was  held  sufficient  if  the  Master's  report   «°^«  ^^i^^^^y-       f  ^J^  ^ 
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under  which,  on  the  4th  of  Jannarv,  the  de- 
fendant's goods  were  seized.  In  half  an  hour 
after  the  seizure,  the  warrant  on  the  plaintiff 
Day's  writ  was  delivered  to  the  officer.  Day 
.contended,  that  as  his  writ  had  been  first  is- 
sued, he  had  a  right  to  receive  the  proceeds  of 
the  seizure.  Lawrence  contended,  that  there 
was  fraud  on  the  part  of  Day,  and  therefore, 
that  the  proceeds  of  the  seizure  ought  to  he 
paid  to  him.  Under  these  circumstances,  the 
sheriff  applied  to  the  Court  for  relief. 

Parke,  J. — It  does  not  appear  to  me  that  this 
is  a  case  within  the  statute.  This  is  a  mere 
struggle  for  precedence  between  two  execution 
creditors. 

Rule  discharged  ^. — Day  ▼.  fFaldotfk,  Lsuf- 
fence  v.  Same,  Jan.  23, 1833.   K.  B.  P.  C. 


JUDOMBIIT  AS 


IN  CA8V   or  A 
nSMANBT. 


Nomnn.-* 


INTBRPLSADER  ACT.— €08t8. 

fFhere  the  Court  will  not  grant  costs  to  any 
parts  appearing  under  M^  I  4r  2  fT.  4,  e, 
58,  §6. 

In  this  case  Dodd,  in  a  former  term,  had  ob- 
tained a  rule  on  behalf  of  the  Sheriff  of  Gla- 
momtnshire,  under  the  Interpleader  Act,  1  & 
2  Mn  4,  c.  58,  calling  on  the  plaintiff,  and 
Mr.  Farquhar  Fraser,  a  party  claiming  mining 
machinery  and  goods  seized  juider  a  Jierijacias 
in  the  cause,  to  enter  into  such  rule  for  the 
protection  of  the  sheriff,  under  the  act,  as  the 
Court  should  order.  Mr.  Fraser  claimed  the 
machinery  and  goods  seized  under  a  mort- 
gage from  Cox,  the  defendant,  for  24,000/., 
and  served  notice  on  the  sheriff  not  to  sell  the 
goods.  On  the  parties  appearing  by  counsel, 
the  Court  ordered  that  it  should  be  referred 
to  the  Master,  to  hear  the  parties  and  decide 
whether  the  goods  legally  belonged  to  Mr. 
Fraser,  or.  not ;  and  the  question  of  costs  was 
reserved  for  the  consideration  of  the  Court. 
The  Master  accordingly  now  made  his  report, 
wluch  decided  that  the  goods  were  the  property 
of  Mr.  Fraser,  and  were  not  liable  to  the  exe- 
cution. 

£.  Fattghan  fFtlliams  then  moved,  that  Mr. 
Fraser,  the  mortgagee,  should  be  allowed  his 
costs  of  the  proceedings  before  the  Master ; 
and  contended,  that  as  his  foods  had  been  im- 
properly seized,  it  was  veiy  liard  that  he  should 
ucur  costs  in  procuring  them  to  be  restored ; 
and  therefore,  either  the  pLuntiffs  or  the  dieriff 
ought  to  pay  him  his  costs. 

I}odd,  on  behalf  of  the  sheriff,  contended, 
that  as  he  had  conducted  himself  regularly, 
and  was  bound  to  seize  under  the  writ,  and 
could  not  know  that  the  goods  were  Mr.  Fra- 
ser's,  it  would  be  contrary  to  the  spirit  of  the 
Act  to  fix  him  with  the  costs. 

Parke,  J.  said,  he  thought  the  sheriff  ought 
not  to  pav  the  costs ;  and  there  was  no  blame 
on  the  plaintiffs.  He  therefore  refused  Mr. 
Fraser  his  costs. — Mar  land  v.  Chiitu  and  Cois, 
23d  Jan.  1833.  K.  B.  P.  C. 

^  See  Salmon  v.  James,  1  Dowl.  Prac.  Rep. 
D.  369. 


How  a  cause  is  mads  a  remanet  ss  u  to  prt" 
cent  the  defendant  from  obtsimsg  jUg- 
ment  as  in  case  of  a  nonsuit, 

Thesiger  shewed  cause  against  a  rale  for 
judgment  as  in  case  of  a  nonsuit.  It  wu  i 
town  cause,  and  was  in  the  list  of  last  Trimty 
term.  Notice  was  given  to  the  defendsnt,  that 
the  cause  would  be  taken  as  undefended  on  tbe 
undefended  cause  day  in  Trinity  tenn.  Ont^ 
day,  counsel  appeared  and  said  the  cnue  mi 
dmnded.  It  was  accordingly  directed  to  keep 
its  place  in  the  list.  After  term,  it  was  uim 
put  down  as  an  undefended  canse,  aad  on 
counsel  agun  appearing  to  say  that  it  wm  <k- 
fended,  it  was  again  ducted  to  keep  its  plice 
in  the  list.  It  had,  therefore,  been  taken  twice 
down  to  trial  by  the  pluntiff,  and  made  i  re- 
iftanet,  and  therefore  the  defendant  was  not 
intitled  to  judgment  as  in  case  of  a  nonsmt;  it 
it  was  the  established  practice  of  the  Court, 
that  when  a  pluntiff  hail  once  taken  down  ha 
cause  for  trial,  and  it  was  made  a  remanet, 
judgment  as  in  case  of  a  nonsuit  could  not  be 
obtained. 

PUut,  contra,  contended,  that  the  caaaebad 
not  here  been  taken  down  to  trial,  so  as  to  pr^ 
vent  t^e  defendant  from  obtaining  judgment  as 
in  case  of  a  nonsuit ;  because  that  wu  only  in 
caaes  where  the  cause  had  been  made  a  re- 
manet, and  it  could  only  have  been  made  a  re- 
manet when  the  Court  came  to  it  in  its  ton. 
Here  the  Court  had  not  come  to  it  in  its  torn, 
and  therefore  it  could  not  be  made  a  remanet 
The  plaintiff  had  merdv  thought  proper  to 
give  notice  that  he  would  try  it  as  an  node' 
fended  cause,  and  when  it  appeared  that  it 
vnis  defended,  and  of  course  was  directed  t» 
keep  its  place  in  the  list,  he  called  that  making 
it  a  remanet.    If  this  were  to  be  conndered  « 
taking  down  a  cause  to  trial,  so  as  to  prerenta 
defendant  from  obtaining  judgment  as  in  case 
of  a  nonsuit,  a  plaintiff  might  in  every  case 
give  notice  that  he  would  take  the  cause  as  on- 
defended,  and  then  whatever  delay  might  exist 
in  his  proceedinj^,  he  could  never  be  subject 
to  judgment  as  m  case  of  a  nonsuit  \  bat  die 
defenoant  must  try  by  proviso.     Cur  ads.  vsiL 
Parke,  J.^I  find  there  ia  a  distinctioo  be* 
tween  the  assizes  and  the  sittings  in  London. 
A  plaintiff  does  not  take  hia  cause  down  t» 
trisJy  so  as  to  prevent  the  defendant  from  ob- 
taining judgment  as  in  case  of  a  nonsuit,  uh 
less  it  is  come  to  in  its  turn,  and  nuhde  a  re* 
manet.    Here  it  was  not  come  to  in  its  turn, 
and  therefore  it  was  not  made  a  remanet.  IV 
pluntiff  must  give  a  peremptory  undertakiBf^- 
Rule  discharged  on  plaintiff's  giving  a  ya* 
emptory  undertuiing. — Edrupp  v.  Damss,  Jib* 
23,1833.    K.B.P.C. 


PLEADING. — COSTS. 

fHiere  a  defendant  is  not  entitUd  tocssU^ 
a  plea, 

Blackburn  shewed  cause  a^jpunst  a  rale  ob- 
tained by  Knowles  for  reviewing  the  Maiter's 
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taxation.  The  action  was  brought  by  Cart- 
wnght,  as  administrator,  to  recover  money 
whkh  he  had  been  obliged  to  pay  after  tSie 
death  of  the  intestate,  and  therefore  declared 
for  money  paid  to  the  use  of  the  defendant. 
The  money  became  due  as  the  arrears  of  an 
annuity,  of  which  the  intestate  was  the  security, 
and  the  defendant  the  principal.  The  defend- 
ant pleaded  two  picas :  1st,  the  general  issue ; 
and  2dly,  a  set-on  for  money  aofvanced  to  the 
intestate  in  his  lifetime.  A  verdict  was  found 
for  ti^e  plaintiff,  subject  to  a  special  case. 
Upon  the  argument,  the  counsel  for  the  de- 
fendant began  by  urging  the  point  as  to  the 
set-off;  but  the  Court  intimated  that  it  could 
not  be  supported,  as  the  chiim  and  the  set-off 
were  not  in  the  same  right.  The  counsel  then 
proceeded  to  the  general  issue;  and  upon  that 
succeeded,  on  account  of  an  a^eement,  by 
which  the  Court  thought  the  mtestate  had 
agreed  to  take  upon  himself  the  payment  of  the 
annuity.  A  nonsuit  was  therefore  directed  to 
be  entered.  The  Master,  on  taxation,  allowed 
the  expenses  of  the  witnesses  for  the  defendant 
to  prove  the  set-off.  The  present  motion  had 
been  made  to  review  the  Master's  taxation,  on 
the  ground  that  those  expenses  ous^t  to  have 
been  disallowed,  as  the  plea  of  set-off  could  not 
be  supported.    But  if  tne  pluntiff  had  thought 

E roper  to  demur,  those  expenses  would  not 
ave  been  incurred,  as  the  cause  would  not 
then  have  gone  down  to  trial.  As  he  had  not 
demurred,  and  consequently  the  defendant 
being  put  to  those  expenses,  the  plaintiff  ought 
to  pay  them. 

knowie*,  contrh,  contended,  that  as  the  plea 
of  set-off  had  been  determined  to  be  a  bad 
plea,  the  costs  ought  to  have  been  taxed  as  if 
that  issue  had  been  found  for  the  plaintiff; 
and  therefore,  that  the  plaintiff  ought  not  to 
pay  the  expenses  of  the  defendant's  witnesses. 

Parke,  J. — If  the  plaintiff  had  demurred,  he 
would  have  been  entitled  to  the  costs  of  the 
demurrer.  As  it  was  clear  the  plea  could  not 
be  supported,  it  is  not  just  that  the  plaintiff 
shoula  have  to  pay  the  costs  of  the  witnesses 
in  support  of  that  plea.  If  a  verdict  had  i>een 
founa  on  the  second  plea  for  the  defendant, 
plfuntiff  would  hi^ve  been  entitled  to  sign  judg- 
ment non  obiiante  vere  diclo,  and  then  he 
woi^d  have  been  entitled  to  his  costs  on  that 
plea. 

Rule  absolute  for  reviewing  the  Master's 
taxation. — Curiteright,  ndmtnistrator,  v.  CooA, 
Jan.  24,  1833.    K.B.  P.C. 


STAT  or   PROCEEDINGS. 

fFhere  a  stay  of  proceeding*  wlil  not  be 
granted, 

Maule  having  obtained  a  rule  nisi  for  setting 
aside  proceedings  for  irrepilarity,  applied  that 
the  nue  might  be  grantee^  with  a  atay  of  pro- 
ceedings in  the  meantime. 

Parke,  J. — Have  you  given  notice  to  the 
other  side  ? 

Maule.-^Wt  have  not. 


Parke,  J.— Then  you  can't  have  yoiip  nde^ 
vnth  a  sti^  of  proceedings. 

Rule  nui  granted,  without  a  stay  of  proceed-^ 
ings.  —  Fortescue  v.  Jones,  Jan.  2d,  1033. 
K.  B.  P.  C. 


ATTORNEY    AND  CLIENT. — WARRANT    OF   AT* 
TORNET.— FUTURE    COSTS. 

/fan  attorney  accept  of  a  warrant  of  attorney 
from  hie  client,  to  secure  the  payment  of 
future  costs,  it  is  void, 

A  rule  nisi  was  obtained,  for  setting  aside  a 
warrant  of  attorney,  and  the  judgment  and 
execution  signed  and  issued  on  it.  The  mo- 
tion proceeded  on  munds  of  alleged  impro- 
priety in  the  obtunmg  of  the  warrant  of  attor- 
ney, which  were  fully  answered.  It  appeared, 
however,  that  the  warrant  of  attorney  nad  been 
given  by  the  defendant  to  secure  the  pavment 
of  bills  of  costs  to  become  due,  as  wdl  as  of 
bills  of  costs  already  due,  and  advance  of  mo* 
ney  already  made. 

R,  F,  Richards  shewed  cause,  and  contend- 
ed, that  although  the  warrant  of  attorney  nught 
be  void,  so  far  as  future  biUs  of  costs  were  con* 
cemed,  it  was  not  void  as  to  the  bills  already 
due  and  the  sums  already  advanced.  The 
plaintiffs  were  therefore  at  liberty  to  issue  ex- 
ecution for  the  amount  of  the  latter  bills  and 
advances. 

Thesiger  and  fFhite  supported  the  rule,  and 
cited  Jones  and  another  v.  Hunter  and  ano^ 
ther*. 

Parke,  J. — ^In  that  case  the  warrant  of  at- 
torney appears,  from  the  report,  to  have  been 
given  for  the  purpose  of  securing  the  pajrment 
of  future  bills  only.  But  here  it  was  given  also 
to  secure  the  payment  of  costs  already  due, 
and  advances  already  made.  It  does  not  ap« 
pear  to  me,  that  the  warrant  of  attorney  is  void 
altogether,  but  that  it  is  void  only  as  to  that 
part  which  was  to  become  due.  The  Court 
will  exercise  an  equitable  jurisdiction,  in  order 
to  prevent  the  client  from  being  forced  to  give 
security  for  future  costs ;  but  does  not  go  so 
far  as  to  make  void  the  security  for  that  to 
which  the  client  is  properly  liable.  Let  the 
warrant  of  attorney,  therefore,  stand  as  a  secu- 
rity for  the  costs  due  and  money  advanced  up 
to  the  time  of  its  bein^  given. 

Rule  discharged  without  costs. — Hotdswortk 
V.  fFakeman,  Jan.  25th,  1833.    K.  B.  P.  C. 


WARRANT  OF  ATTORNEY. — ^EXECUTRIX. 

fThere  an  executrix  cannot  enter  up  judg» 
ment  on  a  warrant  of  attorney  given  to  the 
testator* 

On  an  application  on  the  behalf  of  the  exe- 
cutrix of  the  plaintiff,  to  enter  up  judgment  on 
an  old  warrant  of  attorney. — ^Tne  warrant  of 
attorney  was  directed  to  the  plaintiff  only ;  bat 
the  dereazance  stated  that  Uie  warrant  of  at- 
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toney^  was  riven  to  wcure  the  payment  of 

712/.  to  the  plaintiff,  his  "  executors,  adminis- 
trators, and  assigns." 

,  Pitrket  J.— It  roM  perhaps  have  heen  the 
intention  of  the  parties,  that  the  power  to  enter 
up  judgment  should  be  riven  to  the  **  execu- 
tors, admiuistrators,  ana  assigns;"  but  the 
only  person  mentioned  in  the  warrant  of  at- 
tomey  is  the  plaintiff  himself  This  does  not 
necessarily  authorize  his  "  executors,  adminis- 
trators, and  assigns,"  to  enter  up  judgment. 
These  authorities  must  be  strictly  pursued. 

Rule  refused  *. — Manvili  v.  Manvill,  Jan.  30, 
1833.    K.  B.P.  C. 


PRISOWBH. — MARSHAL. 

'   How  the  marshal  is  t0  acknowledge  a  prU 
sonet  in  his  custody, 

fFhUe  had  obtained  a  rule  calling  on  the 
marshal  of  this  Court  to  shew  cause  why  an  at- 
tachment should  not  issue  against  him,  for  dis- 
obedience of  a  mle  to  acknowledge  the  de- 
fendant in  hn  custody.  The  defendant  beijl^ 
a  prisoner  in  the  rules  of  the  prison  of  thu 
Coorf ,  on  the  4th  of  August  last  a  detainer 
was  lodged  against  him  at  the  suit  of  the  plain- 
tiff; final  judgment  was  obtained  on  the  10th 
November,  and  a  side-bar  rule  in  the  common 
form,  calling  on  the  marshal  to  bring  the  de- 
fendant into  Court,  or  give  a  note  in  writing. 
Acknowledging  the  defendant  to  be  in  his  ac- 
tual custody,  or  to  shew  cause  to  the  contrary, 
upon  notice  thereof  being  given  to  the  defen- 
^nt's  attorney,  to  be  served  qn  the  14th  in- 
stant, returnable  within  three  days  next  after 
notice  thereof;  and  this  time  having  elapsed 
withont  the  marshal  bringing  the  defendant 
into  Court,  or  riving  a  note  in  writing  acknow- 
ledging the  de^ndant  in  his  actual  custody,  or 
any  notice  ^ven  to  the  plaintiff's  attorney  of 
caose  to  the  contrary,  the  present  rule  was  ob- 
tained in  the  full  Court,  at  the  desire  of  Purie, 
J.,  to  whom  the  matter  was  first  mentioned  in 
the  Practice  Court. 

Mr.  Soticitor-Generaly  now  shewed  cause. 
This  is  a  very  novel  proceeding ;  no  instance 
having  ever  occurrea  of  the  like  application. 
Thes3e-bar  rule  presented  three  alternatives — 
that  the  marshal  &ould,  within  three  days  after 
notice  thereof,  bring  the  defendant  into  Court ; 
or  should  rive  a  note  in  writing  acknowledging 
the  defendant  to  be  in  his  actual  custody ;  or 
shew  cause  to  the  contrary  within  the  time 
aforesaid,  upon  notice  thereof  being  ^ven  to 
the  plaintiff '8  attorney.  Now  it  waa  unpossi- 
ble  to  pursue  either  of  the  two  first  alterna- 
tives ;  for  it  appears,  on  an  affidavit  of  the  de- 
puty-marshaly  tnat  the  defendant  had  escaped, 
and  that  the  escape  was  an  involuntary  one 
by  the  defendant,  who  had  the  privilege  of 
the  rules.  With  respect  to  the  last  alternative 
of  showing  cause,  not  only  does  it  appear  that 
the  plaintiff's  attorney's  clerk  was  told,  at  the 

•  A  See  Heashall,  ejteculrLv,  v.  Matthew,  1 
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time  of  serving  the  side-bar  rule,  that  die  de> 
fendant  had  escaped ;  but  a  notice  was  served 
on  the  plaintiff's  attorney,  on  the  19th  of  Jan- 
uary onering  to  shew  cause.  It  is  true,  that 
the  side  bar  rule  had  expired  on  the  18th;  bat 
after  this  notice  the  plaintiff's  attorney  wu 
irregular  in  making  the  present  application. 

Littledale,  J. — Not  irre^lar :  you  ought  to 
have  given  the  notice  earlier. 

fFkite^  oontrh. — ^The  plaintiffs  are  entitled  to 
have  this  rule  made  absolute.  With  respect  to 
the  objection  of  novelty,  it  does  not  appear 
that  the  marshal  has,  at  any  former  occasion, 
disobeyed  all  the  alternatives.  And  with  rca- 
pect  to  the  excuse  here  offered,  that  is  not  an 
excuse  within  the  meaning  of  the  lajst  alterna- 
tive, giving  an  option  to  shew  cause.  It  is  saiii 
that  the  defendant  has  escaped ;  and  that  it 
would  be  hard  to  the  marshal,  as  far  as  con- 
tempt for  suffering  a  prisoner,  who  has  the  pri- 
vilege of  the  rules,  to  escape :  but,  in  the  first 
place,  a  suffering  to  escape,  whether  negligent- 
ly or  voluntarily,  is  a  breach  of  duty  on  the 
part  of  the  marshal,  and  is  no  cause ^  within  the 
meaning  of  the  side -bar  rule,  to  excuse  a  non- 
compliance with  the  two  first  alternatives: 
such  an  excuse  could  only  arise  from  the  death 
of  the  defendant,  or  his  change  of  custody,  or 
some  other  legal  act ;  but,  next,  there  is  no 
hardship  here  in  fixing  the  marshal  with  the 
whole  aebt;  for  the  statute  S  W.  3,  c.  27, 
which  in  sec.  1,  requires  the  marshal  ae/tfi/Zir 
to  detain  within  the  prison  or  the  rules  thereof 
all  prisoners  either  upon  contempt,  or  fnnne 
process,  or  in  execution,  who  shall  be  com- 
mitted to  his  custody,  provides  by  S  5,  that 
nothing  therein  contained  shall  extend  to  make 
void  securities  for  lodging  within  the  rules.  The 
marshal,  therefore,  mav  enforce  his  security  to 
the  extent  he  shall  be  liable  to  in  this  pnM-eed- 
ing  :  with  respect  to  the  notice  servea  on  the 
19th,  of  the  marshal's  readiness  to  shew  caose, 
that  came  too  late ;  and  as  to  the  admission 
made  to  the  plaintiff 's  attorney's  cleric  at  the 
marshal's  office,  on  the  service  of  the  aide  bar 
rule,  that  the  defendant  had  escaped,  it  was 
too  doubtful  whether  that  would  bind  the  mar- 
shal in  an  action  for  an  escape,  to  be  safely  re- 
lied on. 

The  Solicitor  General  here  tendered  an  ad- 
mission on  behalf  of  the  marshal,  that  the  de- 
fendant had  escaped ;  and  the  Court,  who  were 
strongly  against  tf^hite  throughout  his  arfti- 
ment,  oiscnarged  the  rule  on  the  terms  of  tnat 
admission  being  embodied  in  the  rule  for  such 
discharge. 

Rule  discharged.— ^AfVf  v.  Strattan,  3lst 
Jan.  1833.  K.  B.  P.  C. 


ATTORNEY. — CERTIFICATB. 

^ant  o/ttcertijieate  on  the  part  ofapl&mtifi 
attorney  does  not  render  ajn^imeningns^ 
by  him  irregular. 

On  shewing  cause  against  a  rule  nisi  for  set- 
ting aside  a  judgment,  on  the  ground  that  it 
had  been  signed  oy  an  uncertificated  attornev. 
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it  -was  contended,  that  the  fact  of  the  attorney 
not  hanrin^  taken  out  hia  certiicate  could  not 
render  the  judgment  irregular,  although,  by 
so  practising,  he  might  be  uable  to  penuties. 

Farke,  J. — He  is  an  attorney  of  the  Court, 
and  if  he  has  practised  >vithout  his  certificate, 
that  will  render  him  liable  to  certain  penalties. 
That  does  not  make  the  judgment  irreffular. 

Role  discharged  with  costs  K^Smitk  y.  ff^ii- 
joM,  Jan.  31,  1833.  K.  B.  P.  C. 


I«4MI>L0RD  AND 


TBNANT. — BJBCTMSNT. — 
ASSIZES. 


ff^here  a  landlord  cannot  proceed^  under  the 
1 1  Geo.  4,  and  1  9F.  4,  c.  10,  §  36,  al- 
though  hie  title  accrues  during  Uilartf 
Term. 

On  a  motion  for  judgment  against  the  casual 
ejector,  the  difficulty  in  the  case  was,  whether 
it  came  within  the  meaning  of  the  1 1  Geo.  4, 
and  I  W.  4,  c.  /O,  §  36.  The  title  of  the 
plaintiff  accrued  during  Hilary  Term;  and 
therefore  the  application  was  made  under  the 
above  statute.  The  property  was  situated  in 
Middlesex ;  and  the  question  therefore  was, 
whether  the  act  applied  to  cases  where  the 
trial  of  the  ejectment  would  not  be  at  the  as- 
sizes, but  at  nlii  prius  in  Middlesex.  The 
words  of  the  preamble  of  the  section  were. 
•*  And  whereas  landlords,  to  whom  a  right  of 
entry  into  or  upon  any  lands  or  hereditaments 
may  accrue,  during  or  immediately  after  Hilary 
«Qd  Trinity  Terms  respectively,  are  at  present 
unable  to  prosecute  ejectments  against  their 
tenants,  so  as  to  try  the  same  at  the  assizes 
inmediately  ensuing.''  The  word  "assizes," 
it  was  submitted,  meant  niei  prius  in  Middle- 
sex. If  it  were  not  to  be  so  construed,  the  ob- 
ject of  the  statute  would  fail.  The  object  of  it 
was  to  give  a  quicker  remedy  to  landlords, 
where  their  title  accrued  in  Hilary  or  Trinity 
Terms. 

Parke,  J. — I  don't  think  this  case  comes 
within  the  statute.  The  case  contemplated  by 
it  is  where,  unless  a  speedier  remedy  is  given, 
the  landlord  would,  when  his  title  accrued  in 
Hilary  Term,  be  driven  over  to  the  Summer 
Assises  to  try  his  cause.  But  here  the  plaintiff 
may  try  it  in  Easter  Term,  without  waiting  un- 
til the  Summer  Assizes. 

Rule  refused  «. — Doe  d,  Norris  v.  Roe,  Jan. 
31,  1833.  K.  B.  P.  C. 


He  sdzed  and  sold  on  the  21st  March.    No« 

tice  of  the  bankruptcy  of  the  defendant,  and 
claim  to  the  goods  seized,  were  given  and  made 
on  the  same  day.  An  application  was  made 
to  the  sheriff  by  the  assignees  in  the  month  of 
Jnne,  but  no  answer  was  given  by  him.  An 
action  was  commenced  by  the  assignees  in  the 
month  of  September.  A  declaration  was  de* 
livered  on  the  16th  November,  and  the  sheriff 
obtained  time  to  plead.  On  the  29th  Novem- 
ber, after  term,  he  took  out  a  summons  under 
the  Interpleader  Act. 

Hayes  appeared  for  the  assignees. 

H^atson  appeared  for  the  execution  creditor. 

Evans  appeared  for  the  sheriff. 

Parke,  J. — ^This  act  was  not  intended  to  af- 
ford relief  in  such  cases  as  the  present.  Al- 
though no  time  is  mentioned  in  the  act,  yet 
the  sheriff  must  come  within  a  reasonaole 
time.  But  here,  the  sheriff  suffers  an  action 
to  be  brought  agiunst  him,  and  keeps  posses- 
sion of  the  fi^oods  for  several  months.  He  has 
made  his  election,  and  therefore  this  case  is 
not  within  the  act. 

Rule  discharged,  the  sheriff  paying  the  costa 
of  all  parties.  Decereus  v.  John  and  another, 
Jan.  31,  1833.  K.  B.  P.  C. 


SMALL  DEBTOR. 

fThere,  under  the  48  Geo.  3,  e,  123,  it  is 
not  necessary  for  the  debtor's  notice  to  he 
served  on  the  plainiiff. 

Motion  to  discharge  a  defendant  out  of  cus- 
tody, under  the  48  Qeo.  3.  c.  123,  who  had 
remained  in  execution  twelve  calend^  montliSv 
for  a  debt  not  exceeding  20/.  The  act  of  par* 
liament  reouired  that  the  notice  of  the  appfica- 
tion  shoula  be  served  upon  the  plaintiff  him- 
self;  but  the  plaintiff's  residence  could  not  be 
discovered;  and  the  plaintiff's  attorney  did 
not  know  where  his  cuent  resided.  The  no- 
tice had  therefore  been  served  upon  the  at- 
torney. 

Parke,  J. — Take  vour  rule. 

Rule  granted. — frilson  v.  Mokler,  Jan.  31, 
1833.  K.B.  P.C. 


INTKRPLBAmR  ACT.--4HJBltIPF. 

Where  the  Court  will  not  relieve  the  sheriff* 
under  the  Interpleader  Act, 

The  sheriff  applied  to  the  Court  for  relief, 
under  1  and  2  W.  4,  c.  58,  $  6.  The  fi,  fa, 
came  to  his  hands  on  the  l/th  March,  1832. 
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•    c  See  Doe  v.  Roe,  I  Dowl.  Prac.  Rep.  79 ; 

and  Doe  v.  Roe,  id,  ^4. 


SCI.  FA.  1  RBO.  OEN.  H.  T.  2  W.  4,  $§80,  81. 

There  is  no  difference  in  proceedings  hy  sci*. 
fa.,  against  a  principal  and  hail. 

Barstouf  moved  for  judgment  upon  a  scire 
facias  issued  by  the  plaintiff's  executors  to  ra- 
vive  the  judgment  obtained  in  this  cause*  It 
did  not  impear  that  tlie  defendant  had  been 
summoned,  or  had  had  any  notice  of  the  pro- 
ceeding. But  it  was  contended,  that  the  Rule 
of  Hilary  Term,  2  W.  4.  §  81,  did  not  apply  to 
the  case  of  a  scire  facias  to  revive  a^dgment  -; 
and  that  it  appeaired  by  §  80.  taken  in  connec- 
tion with  §  81,  to  apply  onhf  to  eases  of  pro- 
ceedings a^fainst  bail,  whom  it  was  intended  to 
guard  agamst  proceedings  which,  when  taken 
behind  iheir  backs,  deprived  them  of  the 
means  of  rendering  their  principal.  The  rea^ 
son  of  the  rule  did  not  apply  to  a  case  wttert 
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the  defendant  had  already  had  Judgment  against 
him. 

Liitlefiaie,  J.  (after  conferring  with  the 
Master). — ^Tlie  language  of  the  Rule  is  gene- 
ral ;  and  it  was  not  intended  to  limit  it  to  cases 
X'nst  bail.  And  there  may  be  good  reason 
^  a  plaintiff  should  not  aviul  himself  of  an 
old  judgment,  without,  in  substance,  giving 
that  notice  to  Uie  defendant  which  the  proceed- 
ing, in  point  of  form,  indicates  to  be  neces* 
saiy. 

Rule  refused  —Jackion  v.  Elam.  20th  Nov. 
1832.    K.B.  PC. 
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JsAW  AMSNOMBNT  BILL. 

Our  readers  are  aware  that  this  Bill  has 
passed  through  a  Committee  of  the  Lords, 
and  undergone  some  alterations.  They 
consist  principaUy  of  the  following : 

1 .  It  was  proposed  that  the  Rules  and 
Regulations  to  be  made  by  the  Judges,  re- 
garding Pleadings,  are  not  to  be  binding  un- 
til after  they  have  been  submitted  for  six 
weeks  to  Parliament.  The  eflfect  of  this  re- 
etriction  would  of  course  be,  that  in  the 
usual  course  of  the  sitting  of  Parliament,  no 
new  Rules  made  during  Michaelmas  and 
Hilary  Terms  could  come  into  operation 
till  Easter,  and  the  greatest  inconvenience 
might  be  in  the  mean  time  experienced. 
"We  believe  that  this  alteration  was  not 
agreed  to,  or  will  not  stand  as  part  of  the 
Bill. 

2.  The  Compulsory  Arbitration  clause 
-has  been  withdrawn,  on  the  strong  objec- 
tion made  to  it  by  Lord  Eldon.  As  coi^&n- 
ed  to  shipping  partnerships,  it  might  not 
have  been  very  objectionable ;  but  the  prin- 
ciple is  a  dangerous  one,  and  once  admitted 
even  in  a  limited  sense,  the  advocates  for 
its  extension  would  have  gained  a  consi- 
derable advantage. 

3.  The  important  clause  relating  to  the 
admissibility  of  the  evidence  of  witnesses 
.interested  in  the  result  of  the  verdict,  has 

been  modified,  on  the  motion  of  Lord  Wyn- 
ford.  Of  the  precise  nature  of  the  amend- 
ment we  are  not  aware ;  but  clearly  it  was 
insufficient  to  provide  merely  that  the  ver- 
dict or  Judgment  should  not  be  given  in 
evidence  against  the  witness,  unless  the 
■evidenee  he  gave  whilst  under  examination 
"was  also  protected. 

4.  We  are  concerned  to  learn  that  the 
clauses  have  been  struck  out  authorising 
.the  Judges  to  send  issues,  in  actions  for 


small  debts,  where  "  the  trial  will  not  in* 
volve  any  difficult  question  of  law  or  feet  '* 
Tlie  report  of  the  debate  does  not  mention 
this  hot,  but  we  understand  there  is  no 
doubt  of  it.  We  are  compelled  to  say  to 
those  whom  we  otherwise  highly  respect, 
that  the  indiscriminating  opposition  to  all 
change  is  not  only  injudicious  but  most  mis- 
chievous. It  was  thus,  that  in  resifrdng  a 
moderate  reform,  it  became  impossible  to 
prevent  a  sweeping  one.  We  yet  hope,  that 
these  useful  clauses  will  be  restored  before 
the  Bill  passes  the  Upper  House  ;  and  if 
not,  that  they  will  be  brought  forward  as 
amendments  in  the  House  of  Commons. 
The  provisions  they  contain  would  afford  a 
practicable  and  easy  method  of  trying  the 
supposed  advantages  of  local  judicatures, 
and  especially  in  diminishing  the  expense  of 
witnesses,  and  other  charges  incident  to 
trials  at  Nisi  Prius. 

The  45th  clause  of  the  Bill  proposes  to 
abolish  all  the  Holidays  mentioned  in  the  5 
&  6  Edw.  6.  (cap.  8.)  except  Sundays, 
Christmas  Day,  and  the  three  following  da3rs, 
and  Monday  and  Tuesday  in  Easter  week. 
Good  Friday  is  notsnentioned  in  the  Act  of 
Edward,  and  therefore  will  remain ;  but 
Monday  and  Tuesday  in  Whitsun  week  are 
mentioned  in  it ;  and  if  the  clause  remains 
as  it  is,  those  holidays  will  be  abolished.  la 
this  intended? 


SUITS    AT   COMMON   LAW. 

Lord  Wynford  has  again  agreed  to  post- 
pone this  Bill,  on  account  of  the  absence  of 
Lord  Lyndhurst.  The  second  reading  now 
stands    appointed    for    Tuesday,    the    2d 

April. 


House  of  Commons. 

riNSS     AND     BBCOVERIES. — LIMrTATION     OV 

ACTIONS.  DOWSB.  — CUBTXST. IKHX- 

BITANCB. 

These  Bills  are  referred  to  a  Select  Com- 
mittee, consisting  of  the  Solicitor  General, 
Mr.  Aglionby,  Mr.  A.  Baring,  Mr.  Blamire, 
Mr.  Brodie,  Mr.  W.  Brougham,  Mr.  B. 
Carter,  Mr.  £.  Denison,  Mr.  Ewart,  Mr. 
Fazakerley,  Mr.  Oisbome,  Mr.  HiU,  Mr. 
Ingham,  Mr.  James,  Mr.  Jervis,  Sir  £. 
KnatchbuU,  Mr.  Lennard,  Mr.  littleton. 
Lord  Lowtlier,  Mr.  O'Connell,  Mr.  Pease, 
Mr.  Pepys,  Mr.  Serjeant  Perrin,  Mr.  F. 
Pollock,  Mr.  Rolfe,  Mr.  Rotch,  Mr.  Ro- 
milly,  Mr.  F.  Shaw,  Mr.  Sheil,  Mr.  Slaney, 
Mr.  Serjeant  Spankie,  Mr.  Strickland,  Mr. 
Tancred,  Mr.  Tooke,  and  Mr.  Waibnitixu 
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VmiMINAL  LAWS. 

Mr.  Ewart  has  given  notice  for  the  28th 
May,  of  a  Bill  for  better  defining  the  Law 
in  cases  of  Housebreaking  and  Burglary, 
and  for  abolishing  Capital  Punishments  in 
cases  of  Returning  from  Transportation, 
and  of  Letter-stealing. 


SHSRIFFS     BBGI7LATI0N. 

Mr.  Fyshe  Palmer  has  given  notice  of  a 
motion  to  renew  his  Bill  on  this  subject. 


OLAMOBGAN   ASSIZBS. 

Mr.  Vivian's  Bill  for  Removing  the  Sum- 
mer Assizes  from  Cardi£P  to  Swansea,  has 
been  brought  in  and  read  a  first  time.  A 
petition  haB  been  presented  against  the  mea- 
sure. It  is  to  be  read  a  second  time  on  the 
22d  April. 


LAW   OF   SEWBBflb 

A  Bin  to  amend  the  Law  of  Sewers  has 
been  brought  in  by  Mr.  Hodges  and  Mr. 
Ayshfovd  Sanford,  and  read  a  first  time. 


SCOTCH  LAW. 

Notices  have  been  given  by  Mr.  Kenne- 
•dy  of  the  following  BiUs  : — 1.  To  regulate 
future  entails  in  Scotland.  2.  To  alter  an 
Act  concerning  Tailzies.  3.  To  grant  cer- 
tain Powers  to  Heirs  of  Entail,  to  relieve 
such  Heirs  from  Statutory  Burdens,  and 
from  Debts  incurred  in  Improvements. 


LOCAL  JUDICATURES.— APPEALS.— 
CHANCERY  REFORM. 


Thb  Lord  Chancellor  introduced,  on  Thurs- 
day last,  two  new  Bills  in  the  House  of 
Lords:  the  first  for  establishing  Local 
-CourtB,  and  the  second  on  the  Appellate 
Jurisdiction  of  the  Privy  CouncU.  His 
Lordship  also  adverted  to  the  Bill  which  he 
intended  to  introduce  before  the  Easter 
recess,  for  effecting  various  reforms  in  the 
Court  of  Chancery,  which  we  have  noticed 
in  a  previous  part  of  this  number. 

1^  following  is  an  abstnbct  of  his  Lord- 
8hxp*8  statement  on  preseatiBg  the  Bills: 


1.  Local  Judieaturei, 

t 

Its  object  was  the  establishing  experimen* 
tally  in  certidn  districts  and  counties,  out  ulti- 
mately in  all  the  counties  and  districts,  after  its 
advantages  shall  have  been  proved  in  the  ex- 
perimental districts,  local  jurisdictions.  Over 
these  local  jurisdictions,  a  serjeant-at-law» 
or  a  barrister  of  not  less  than  ten  years' 
standing,  should  be  appointed  to  preside  as 
Judge.  He  proposed  to  give  them  a  power  tor 
dispose  of  cases  of  debt,  and  those  cases  of 
wrongs  which  were  called  actions  of  tort,  in 
which  the  redress  was  pecuniarv  damages.  In 
his  former  bill  he  proposed  that  the  Judges 
should  take  cognizance  of  all  actions  for  debt 
where  the  sum  did  not  exceed  100/. ;  but  after 
much  consideration,  and  frequent  communica^ 
tion  with  the  Common  Law  Commissioners, 
he  was  induced  to  make  207.  the  maximum 
sum,  at  least  for  the  present.  It  was  to  be  un- 
derstood that  the  20/.  was  a  compulsory  provi^ 
sion — that  is,  that  the  pUuntiff  in  a  cause  to  that 
amount  should  possess  the  power  of  bringing 
it  before  the  local  Judges,  even  though  the  de« 
fendant  should  not  be  a  iwilling  party. 

Another  provision  gave  the  parties  in  these 
debt  and  tort  actions,  (and,  indeed,  in  all  ac- 
tions) the  power  of  submitting  themselves  to 
the  local  tribunal,  on  both  agreeing, — ^that  is, 
on  the  mutual  consent  of  the  pluntiff  and  de- 
fendant to  that  purpose.  The  amount  of  ac- 
tions for  damages  which  the  local  judicature 
should  take  cognizance  of,  should  be  60/.; 
that  is,  cases  in  which  the  damages  should  be 
laid  at  or  under  50/. 

When  the  plaintiff  and  defendant  both  con- 
sented, all  actions,  without  restriction  of  a- 
mount  at  issue,  might  be  disposed  of  by  the 
local  Judges. 

Another  provision  was,  that  which  would  en- 
able either  party  in  an  action  for  debt  to  com- 
pel the  other  to  answer  upon  oath  as  to  Xht 
facts  of  the  case. 

There  was  another  provision  of  this  Bill, 
which  would  invest  the  local  Judges  with  the 
character  of  Courts  of  Reconcilement. 

The  next  provision  related  to  the  equity  ju- 
risdiction with  which  he  proposed  to  invest  the 
local  Judges.  In  his  former  Bill  he  extended 
tlus  equity  jurisdiction  to  wills  and  legacies,  as 
well  as  matters  of  bankruptcy ;  but  though  his 
own  conviction  was  un^tltered,  he  thought  it 
better  to  omit  it  in  the  present,  the  rather  as  it 
might  be  more  advantageously  made  the  sub- 
iect  matter  of  a  special  measure.  He  proposed, 
however,  in  the  present  Bill,  that  the  local 
Judges  shall  be  local  Masters  in  Chancery,  and 
local  Commissioners  of  Bankrupts — that  is, 
that  they  shaU,  in  their  several  jurisdictions 
and  locahties,  exercise  all  the  functions  which 
appertain  to  the  office  of  Master  In  Chancery, 
and  which  appertain  to  the  office  of  Bankrupt- 
cy Judge  in  the  new  Bankruptcy  Courts.  Of 
course,  local  Official  Assignees  should  also  be 
appointed. 

The  last  object  proposed  was  to  relieve  debt- 
ors who  had  gone  through  thdr  examination, 
and  made  a  satisfsctory^dtsclosureof  the  whola 
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state  of  their  affairs,  from  imprisonment.  In' 
this  respect  the  Bill  would  he  an  apt  precursor 
to  one  which  he  understood  was  about  to  be 
Introduced  into  the  other  House  of  Parliament, 
which  was  also  founded  on  the  recommend- 
ations of  the  Common  Law  Commissioners, 
and  which  would  go  the  length  of  abolishing 
imprisonment  for  debt  altogether.  The  want 
of  j)roper  measures  to  obtain  full  and  accurate 
information  respecting  the  property  of  debtors 
isras  severely  felt.  This  want  was  intended  also 
to  be  supplied  by  the  Bill.  It  would  be  impos- 
sible, he  thought,  to  achieve  the  objects  to 
which  he  had  stated  the  Bill  had  reference, 
except  by  the  establishment  of  Local  Courts. 

We  reserve  for  the  present  our  remarks 
t>n  this  measure,  and  shall  put  our  readers 
in  possession,  as  early  as  possible,  of  a  copy 
of  the  Bill.  The  sum  to  which  the  jurisdic- 
tion is  limited,  lessens  the  evil  of  Local! 
Courts ;  but  can  never  meet  the  insuperable 
objections  to  the  principle  of  the  BUI,  sui  a 
comptilsory  measure. 


Goodrighi  V.  4llen^  2  Bbd^.  U)4.  BaidfUw 
V.  Lfppinfffeeli,  3  Burr.  1633.  Goodrtgkt  d. 
Baker  v.  Sioclurr,  5  T.  R  13.  jindrem  v. 
Souihouse,  5  T.  R.  292.  If  the  annuity  weie 
only  for  the  life  of  the  devisee,  the  case' would 
be  different.  Medii. 


FEHK    COYBRT. — APPOINTMENT. —  MABRIAGE. 

P.  323. 

The  case  put  by  "  Lector"  occurred  at  law, 
in  Doe  v.  Staple^  J  T.  R.  684 ;  and  in  cquitv, 
Hodtden  v.  Llotfd,  2  Bro.  C.  R  534 ;  and  U 
was,  in  both  cases,  decided  that  the  marriage 
was  a  revocation  of  the  mil.  Mbdii. 


JOINT  TENANCY. — SUICIDE. — ^PORFBITURX. 

P.  323. 


2.  Appeals  to  the  Privy  Council. 

This  Bill  was  intended  to  effect  an  alteration 
in  the  appellate  jurisdiction  of  the  Privy  Coun- 
cil ;  ana  his  Lordship  hoped  ere  long  that  a 
similar  alteration  might  be  effected  in  the  ap- 
pellate jurisdiction  of  their  Lordships'  House, 
which  he  could  assure  them  was  a  subject  of 
the  gravest  importance,  and  one  which  requir- 
ed the  most  serious  consideration. 

3.  Chancery  Reform, 

This  Bill  would  be  directed  to  effect  some 
important  reductions  in  the  Six  Clerks'  Office, 
the  Report  Office,  the  Register  Offiee,  and 
several  others.  It  would  also  effect  the  aboli- 
tion of  some  useless  and  cumbrous  places  con- 
nected with  the  Court  of  Chancery,  to  the 
amount  of  four  or  five  and  twenty;  remedy 
delavs  in  proceedings,  and  abridge  expenses. 
In  short,  the  Bill  would  impart  greater  justice 
and  accuracy  to  the  proceedings  of  every  branch 
of  the  Court  of  Chancery.  The  following  would 
l)ethe  list  of  the  reductions  in  the  offices  to 
which  he  had  alluded: — In  the  Six  Clerks' 
Office  a  saving  of  29,000/.  would  be  effected; 
in  the  Report  Office,  a  saving  of  4,300/. ;  in 
the  Register  Office,  of  10,500/. ;  in  the  Mas- 
ters' Offices,  of  11,157/. ;  which,  with  the  fur* 
ther  fees  now  received  in  those  offices,  to  be 
abolished  and  compensated  from  the  Suitors' 
Fund,  amounting  to  14,000/.,  would  make  a 
total  saving  of  68,957/.  a-year. 


In  Sir  James  ffale^t  case,  Plowd.  2S3,  a 
man  and  his  wife  were  joint-tenaata  of  a  teia 
of  years :  the  husband  committed  suicide ;  and 
it  was  adjudged  t^t  the  whole  term  vested  m 
the  Crown.  This  case,  however,  appears  to 
have  been  decided  on  the  ground  tnat  there 
arc  no  moieties  between  husband  and  wife, 
joint-tenants,  each  being  seised  or  possessed 
by  entireties ;  and  that,  therefore,  the  husband 
forfeited  the  entirety.  It  would  probably  be 
now  held,  in  conformity  with  the  more  liberal 
decisions  of  modem  times,  that  unless  the 
term  was  in  indivisible  things,  as  a  mill,  &c. 
when  the  King  by  his  prero^tive  wnM  take 
the  whole,  ^.,  joint-tenant  with  B.  (not  being 
his  wife),  and  committing  suicide,  would  only 
forfeit  the  interest  he  mi||ht  have  aliemUed 
from  B,,  that  is  to  say  a  moiety. 

Mbdii. 


BEQVE8T. — ^ANNUITY.      P.  38/. 

If  this  was  a  personal  annuity,  tiie  rqire* 
sentatives  of  the  daughter  are  entitled  to  it  on 
her  decease,  during  the  life  of  A.  B,*s  widow. 
Savery  v.  Dyer,  1  Dick.  162.  J.  L. 


ANSWERS  TO  QUERIES. 


ftaln  of  9ropertj?  sn\t  €anb$fgitmtittq, 

DEVISE. — ANNUITY.— CONSTRUCTION.   P.  323. 

A  devise  to  A,,  subject  to  an  annuity  during 
the  life  of  B,j,  has  been  held  to>  give  «  fee. 


DIVIDENDS.— TENANT  FOR  LIFE.       P.  387. 

If  this  had  been  a  question  of  rents  of  land, 
the  widow  would  have  been  entitled  thereto, 
on  the  ground  that  the  tenants  hiKi  till  aon-set 
to  pay  their  rents.  Applying  a  similar  mode 
of  reasoning  to  these  dividends,  it  may  be  said, 
that  they  could  not  be  demanded  till  the  boor 
at  which  business  begins  at  the  bank  i  aad  that 
therefore  they  must  go  to  the  widow.  It  may 
be  said,  on  the  contrary,  that  the  divideoda 
are  payable  on  the  day  in  question,  and  that 
the  law  does  not  in  general  recognize  the  frac- 
tion of  a  day ;  and  therefore,  that  the  dividends 
belong  to  the  testator's  estate,  he  having  lived 
to  the  beginiiing  of  the  day  of  payment.  In  the 
absence  of  authority  on  the  point  (and  I  haT« 
found  no  direct.AvthorHy)»l  incline  to 
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tbat  the  latter  principle  would  prevail,  and  that 
It  would  he  held  that  the  dividends  belong  to 
the  testator's  estate,  and  do  not  go  to  the  wi- 
dow :  but  I  should  recommend  '*  Aspiro"  to 
enquire  at  the  Bank  of  England,  and  at  the 
Accountant-General's  office.  J-  H. 


LEGACY  TO  WITNESSES.      P.  371. 

1.  Inasmuch  as  J.  D.'s  will  relates  not  only 
to  rent  but  personal  estate^  the  legacies  given 
to  the  witnesses  are  void,  yide  Foster  v.  Bnn- 
hury,  3  Simon's  Ch.  Rep.  40.  E.  M. 

2.  As  this  was  a  will  otreal  and  personal 
estate,  I  think  it  comes  within  the  provisions  of 
the  26  G.  2.  c.  6 ;  and  that  Ae  legacies  to  the 
witnesses  are  consequently  void.  See  Emanuel 
V.  Constable,  3  Russ.  436.  Foster  v.  Banburtj, 
3  Sim.  40.  J.  ^ 


ASBIGNBIXNT  OP  A   LEASE.      P.  419. 

It  is  quite  clear  that  C.  P.  consenting  to 
D'%  assigning  over  to  H,  &  Co.,  bars  him  as 
to  the  responsibility  of  payment  of  the  rent. 
And  with  respect  XoH.k  Co.  assigning  to 
E.  F,  without  consent,  such  consent  was  im- 
material; because  an  assignee  is  not  bound 
by  a  covenant  by  a  lessee,  his  executors  or 
administrators,   not  to    assign  without  con- 
sent.     Doe    d.   Cheese  v.  Smith,    5  Taunt. 
795;  S.  C.  1  Marsh.  359.    And  an  assignee, 
according  to  law,  is  only  liable  for  the  rent 
which  accrues,  and  covenants  broken,  during 
his  possession.     Boulton  v.  Canon,  1  Frem. 
336.    And  in  fact  it  appears  to  have  been 
holden  in  several  cases,  that  when  rent  be- 
came dne  the  day  the  assignee  assigned  over, 
the  lessee  could  not  recover  a^nst  him.    To- 
vey  V.  Pitcher,  Carth.  177  ;  4  Mod.  71  ;  3  Co. 
22 ;    1  Salk.  81 ;    1  Frecm.  326.      But  with 
respect  to  H,  &  Co 's  liability  for  the  payment 
of  the  rent  and  performance  of  the  covenants, 
it  depends  entirely  on  the  words  in  their  as- 
signment ;   vig,  if  the  words  in  the  covenant 
are,  that  H.  &  Co.,  their  executors,  administra- 
tors, and  assigns,  should  pav  the  rent,  and  per- 
form the  covenants,  then  they  will,  I  think,  be 
bound  in  equity  for  the  arrears  of  the  rent  left 
unpaid  by  A.  F. ;  because  evidently  H,  &  Co. 
would  be  deemed  in  possession  of  the  proAts, 
by  receiving  the  rent  of  E.  F,,  and  paying  over 
the  same  to  (7.  P.,  who  of  course  considered 
them  as  bis  tenants ;  Treacle  v.  (7oAe,  1  Vem. 
165;  and  imquestionably  bound  to  perform 
the  covenants,  if  they  assign.    2  Danv.  Abr. 
^40.  H.  A. 


cases  of  tenancy  from  year  to  year,  where  the 
parties  agree  to  vary  the  time  of  the  duration 
of  the  notice,  the  notice  must,  notwithstanding, 
expire  with  the  year  of  the  tenancy,  unless  the 
agreement  also  provides  some  other  period  for 
its  expiration.  The  de<*iBion4n  Pitcher  v.  Do- 
novan, 2  Campb.  78,  has  not  been  overruled.  ' 

W.  W.  B. 


QUERIES. 


MjOb  at  9MMatts  nxCtf  Cnuuit* 

NOTICE  TO  QUIT       P.  355. 

.  The  notice  to  quit  must  here  expire  at  the 
end  of  ti&e  current  year  of  the  tenancy-    In 


9U&I  of  ^ttomrstf. 

SBllTICB  OF  CLERKSHIP. 

j4.  B,,  after  serving  four  years  with  the  at- 
torney with  whom  he  was  originally  articled, 
goes  to  another  attorney,  to  whom  it  is  pre- 
viously agreed  by  all  parties  he  sh^  be  as- 
signed; out  the  assignment  does  not  take 
place  till  A.  B.  has  been  with  the  latter  attorney 
tor  three  months.  Must^.  B.,  in  consequence, 
serve  an  additional  three  months  at  the  expi- 
ration of  his  articles  ?  and  if  so,  must  the  ser- 
vice be  under  new  articles,  or  a  new  assignment 
from  the  first  master  ?  Or  must  A,  B.  make  a' 
special  application  to  the  Court  of  King's 
Bench,  through  counsel,  in  order  to  obtiun  his 
admission  ?  A.  B. 


AFFtDAYIT  OF  SERVICE  OF  CLERKSHIP. 

Can  any  objection  for  insufficiency,  &c.  he 
made  to  an  affidavit  of  the  execution  of  articles 
of  clerkship,  after  it  has  been  passed  at  the 
PubUc  Office?  A.B. 


RE  FEREKCE . — ^RBY  OC  ATION. — COSTS. 

A,  brinp  an  action  a^punst  B.,  which  comes 
on  for  trial ;  at  which  it  is,  bv  the  consent  of 
all  parties,  referred  by  an  oroer  of  the  Court 
to  a  barrister.  At  the  first  meeting,  the  plaio- 
tiff  revokes  his  submission,  and  appUes  to  have 
the  cause  set  down  again  for  trial  Can  B.„ 
the  defendant,  bring  a  special  action  on  the 
case  against  A.  for  the  costs  of  the  day  on 
which  the  cause  was  referred,  and  all  the  sub- 
seouent  expenses  of,  and  occasioned  by,  the 
reterence  i  And  would  there  be  any  differ- 
enee,  if  the  cause  had  been  referred  by  an  iii'i 
ferior  Court,  viz,  the  London  Courts,  Palace 
Court,  &c.  i  Anon. 


SECOND  ARREST. 


A*  obtwns  judgment  against  B,,  and  issues  a 
writ  of  capias  ad  satisfaciendum  against  him,. 
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and  he  is  arrested.  Immediately  afterwards^ 
an  irref(ularity  is  discovered  in  the  writ.  The 
pbdntiff's  attorney,  therefore,  orders  the  she- 
riff's officer  to  discharge  B.  Can  the  phuntiff 
issue  another  capiat  ad  satitfaciendum  af^sdnst 
B,,  and  arrest  him,  or  must  the  plaintiff  bring 
•an  action  on  the  judgment  ?  M. 


e^nxamtin  lUfn. 


STATUTI  or  FRAUDS. 


A.  lets  on  a  verbal  weement  to  B.^  for  a 
consideration  of  5'^0/.  ror  six  years,  certain 
lands,  &c.  at  a  reduced  annual  rent.  Six 
months  previous  to  the  expiration  of  the  third 
year,  B,  receives  a  notice  to  quit  at  the  end  of 
that  year.  Must  B.  give  up  possession  ?  If 
«o,  can  he  obtain  any  of  nis  consideration 
money  back  again  ?  In  fact,  what  remedy  has 
2ie  against  A.  ?  A.  N. 


9U&I  0f  9r09erto  KxCd  €ttx(kt^9XLda%> 

MORTQAOB   COVENANTS.—- 0ALB. 

What  is  the  proper  form  of  covenants  to  be 
used  in  a  mortgage  with  trusts  for  sale,  which 
does  not  contain  a  proviso  for  redemption  ? 
Should  the  covenants  be  absolute,  as  in  common 
mortgages,  or  qualified  ?  As  I  have  known  a 
difference  in  the  practice  of  professional  men 
as  to  this  point,  I  should  be  glad  of  a  reference 
to  some  authority  on  the  subject. 

X.Y.Z. 


BXBCVTION   OF  POWBR. 

A,  bequeathed  certun  property  and  legacies 
to  trustees,  in  trust  for  certain  persons  ;  and 
directed,  that  if  either  of  his  trustees  should 
die,  a  new  trustee  might  be  appointed  by  the 
executors  or  administrators  of  him  so  dying, 
in  the  usual  way ;  and  that  the  trust  estates, 
monies,  and  premises,  should  in  that  case  be 
assigned  to  such  new  trustee,  upon  the  trusts 
therein  nienti;)ned.  One  of  the  trustees  died, 
and  his  executors  nominated  another  ;  but 
who  (with  the  other  trustees)  took  upon  himself 
the  trusts  affecting  a  tpeciflc  portion  of  the  be- 
quests only.  Is  this  appointment  a  good  exe- 
cution of  the  power  ?  A  Studbmt. 


LB6ACT. 


A,,  after  charging  his  real  and  personal  es- 
tate with  the  payment  of  his  debts,  gave  to  the 
children  of  B,  1000/.,  to  be  equally  divided  be- 
tween them,  pa3rable  when  the  youngest  at- 
tuned twenty-one ;  and  devised  the  residue  of 
his  real  estates,  subject  to  the  payment  of  such 
part  of  his  legacies  as  his  personal  estate  diould 
not  be  sufficient  to  discharge,  to  Z>.  in  fee. 
The  personal  estate  will  not  cover  the  legacies. 
/>.  has  sold  his  estate,  and  the  legacy  still  re- 
mains unpaid.    Are  the  executors,  the  residu- 


ary devisee,  or  the  purehasera,  respentible? 
And  if  either  of  them,  through  what  channel, 
whether  law  or  equity,  should  the  case  be  pro- 
ceeded vrith,  so  as  to  carry  the  testator*?  inteo. 
tions  into  effect  ?  A  Student. 


DBVISB. — LEGACIES. 

A>  devised  to  his  wife  (whom  he  appointed 
sole  executrix)  certain  freehold  property,  to 
hold  to  her  heirs  and  assigns,  for  the  term  of 
her  natural  life ;  and  it  was  hil  will  that  all  his 
real  and  personal  estates  should  be  sold  and 
converted  into  money  immediately  after  his 
decease ;  and  declared  that  her  receipt  should 
be  a  Buifficient  discharge  to  purchasers,  and 
they  should  not  be  answerable  for  the  applica- 
tion thereof:  he  then  gives  certain  l^ades, 
which  are  directed  to  be  paid  after  the  £cease 
of  his  wife.  The  personalty  is  insuffident  to 
pay  the  legacies.  What  estate  does  the  wife 
take  ?  And  is  the  real  property  chargeable  in 
consequence  of  such  denciency  ? 

A  Studsnt. 
!«♦ 

IjAi  af  iimlrlorlr  anlrCciuuct 

RENT. — ^DISTRBSS. 

A.  rented  lodgings  of  B.,  for  which  there 
was  twelve  months'  rent  due  to  B,  at  Christmas 
1830;  at  which  time  ^.  agreed  with  B,  to 
rent  one  room  only  in  future,  and  to  pay 
him  weekly,  prorided  B.  would  suffer  the 
rent  due  on  tne  old  account  to  stand  over :  a 
new  tenancy  therefore  commenced;  and  the 
rent  for  the  one  room  has  been  regulariy 
pud.  Can  B,^  the  laadlord.  now  distrain  the 
goods  of  A,  for  the  one  year's  rent  up  to 
Christmas  1830?  or  is  his  remedy  by  acw>n? 

J.  C.  S. 


THE  EDITOR'S  LETTER  BOX. 


The  letter  of  "  An  Attorney."  on  the  Cer- 
tificate  Duty,  shall  have  immediate  attentioo. 
On  receiving  the  sketch  of  a  petition,  we  ^Ml 
gladly  assist  the  objecti  and  wje  invite  onr 
correspondents  to  lend  their  aid,  and  the  sooner 
the  better. 

To  T.  J.  F. — We  are  not  aware  of  aav  in* 
tention,  at  present,  to  throw  open  the  jtfcr. 
skalsea  Cf/urt  to  practitioners  in  general,  in  the 
manner  of  the  Sherifis'  Courts. 

The  communication  of  "  A  Subscriber,"  and 
the  paper  on  the  Stamp  Duties,  will  prc^Ndily 
appear  next  week. 

R.  M.  will  please  to  state  the  substance  of 
the  will  on  wmch  his  Question  arises :  we  can* 
not  insert  the  whole  ot  the  document. 

The  queries  and  answers  of  J.  S. ;  Manco. 
niensis;  C.  M.  W.;  Delta;  andW.W.  B^ 
have  .been  received. 


^fit  Hegal  0h^tthn^ 


Vol.  V. 


FOR 
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Pertinety  et  nescire  malum  est,  agitamns." 
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KING'S  COLLEGE. 


LXCn^&KS  OF  PKOFX380&  PABK. 

No.  XI. 

1>RKLIMINART   LECTURE    TO  THE    COURSE    ON 
THE  PRACTICE  OF  CONYETANCING  •• 

OSNTLEUEN, 

As  the  present  course  is  short,  it  is  not  my 
intention  to  occupy  much  of  your  time  with 
preliminary  matter;  but  as  I  find  there  are 
«ome  individuals  in  the  class  who  are  as  yet 
mere  novices^  and  have  not  even  witnessed  the 
mechanism  of  a  solicitor's  office,  or  convey- 
ancer's chambers,  and  as  it  is  my  duty,  as  far 
sfl  possible,  to  adapt  my  instructions  to  the 


*  The  foUowins^  Lecture  was  the  first  of  the 
actual  series  on  the  Practice  of  Conveyancing, 
to  which  the  Lecture  printed  in  our  Supple- 
ment for  November  was  the  public  introauc- 
tion.  As  the  matter  contsdned  in  ii  is  general 
and  preliminary,  we  have  avsuled  ourselves  of 
the  Author's  leave  to  print  it. 

As  a  misapprehension  appears  to  exist 
amongt  some  of  our  correspondents,  with  re- 
gard to  the  Lectures  of  Professor  Park,  pub- 
lished in  this  work,  we  take  this  opportunity 
to  obsenre,  that  we  have  never  professed 
to  publish  more  than  the  public  Introductory 
Inures,  and  those  Lectures,  of  course,  which 
were  coodQned  to  general  and  preliminary  mat- 
ter, and  were,  in  that  sense.  Introductory.  In 
the  course  on  Scientific  Law,  we  understand 
that  the  original  intention  was  that  these  Pre- 
uniinary  Jjectures  should  be  much  more  nu- 
merous ;  but  that  they  were  suspended  bv  the 
wish  of  the  class,  to  arrive  without  delay  at 
the  more  practical  part  of  the  course.  Indeed 
it  seems,  from  the  experiments  at  the  London 
University  and  King's  College,  that  Jurispru- 
jlencc  cannot  be  taught  in  this  country  in  the 
lecture  Room. 

NO.  CXXXIII. 


state  of  information  of  all  the  members  of  the 
class,  I  must  claim  the  indulgence,  for  a  short 
space  of  time,  of  those  to  whom  I  shall  be 
saying  nothing  but  what  is  mere  alphabet,  for 
the  s2ce  of  their  less  initiated  juniors. 

The  duty  of  the  conveyancing  draftsman  is 
to  prepare  drafts  of  deeds  ana  other  instru- 
ments relative  to  property  and  civil  rights ;  in 
fact,  to  prepare  eveiy  species  of  instrument 
which  is  not  of  a  strictly  forensic  character, 
with  the  exception  of  some  few  mercantile  in- 
struments, such  as  marine  insurances,  bottomry 
bonds,  charterparties,  &c.  which  are  generally 
managed  by  the  underwriters  and  notaries  in 
the  city,  and  at  the  outports,  by  means  of 
printed  forms,  adapted  to  the  circumstances, 
with  pen  and  ink,  after  a  way  of  their  own. 
This  separation  of  the  commoner  mercantile 
instniments  from  the  province  of  the  regular 
draftsman,  though  perhaps  unavoidable,  has 
been  any  thing  but  benencial  to  those  instru- 
ments. Vou  will  find  it  observed,  in  the  second 
volume  of  Chitty  on  Pleading,  p.  179,  that  the 
instrument  in  common  use  for  marine  policies 
has  always  been  considered  as  ill-framed.  In- 
deed it  is  declared  upon  with  a  sort  of  apologia, 
as  an  instrument  "  according  to  the  usage  and 
custom  of  merchants;"  and  the  manner  in 
which  the  blanks  in  such  instruments  are  filled 
up,  and  the  qualifications  introduced,  general- 
ly violate  all  strict  grammatical  construction, 
and  can  onlv  be  legaUy  understood  by  a  sort 
of  judicial  adoption  of  the  jargon  of  mercan- 
tile men  and  notaries.  For  example,  the  gene- 
ral terms  of  the  insurance  in  the  printed  parts 
of  the  policy,  are  qualified  merely  oy  the  inser- 
tion, either  in  tlie  body,  or  at  the  foot  of  the 
policy,  of  the  words  *'  on  ship,"  or  "  on 
goods,"  or  "  on  freight,"  &c.  which  is  some- 
thins^,  as  if  a  conveyancer  should  keep  a  gene- 
ral form  of  conveyance,  contuning  sweep- 
ing descriptions  in  the  parcels, — and  qualify 
that  by  writing  a  description  of  the  property 
really  conveyed,  in  the  margin. 

On  the  continent  the  duty  of  the  convoy- 
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ancer  is  performed  exclusively  by  the  persons 
called  notaries :  in  this  country  it  is  distributed 
between  three  different  descriptions  of  per- 
sons— first,  attorneys,  or  solicitors;  second, 
conveyancinjsf  counsel,  and  certificated  cob- 
veyancers,  who  act  quasi  conveyancing  coun- 
sel, although  not  at  the  bar ;  and  third,  certi- 
ficated conveyancers,  who  do  not  act  guasi 
counsel,  but  gvasi  solicitors. 

The  first  and  tldrd  transact  with  the  actual 
clients,  and  prepare  not  only  the  drafts,  but 
the  ingrossments ;  the  second  transact  with  the 
first  and  third  only,  being  excluded  by  the 
etiquette  of  the  profession  from  receiving  busi- 
ness from  the  actual  clients,  and  from  per- 
forming the  mechanical  parts  of  conveyancmg, 
such  as  ingrossing,  &c. 

It  is  true,  conveyancing  is  no  necessary  part 
of  the  function  of  an  attorney  or  solicitor, 
those  terms  being  confined,  in  their  proper 
import,  to  those  \vuo  act  for  others  in  conduct- 
ing causes;  the  former  at  common  law,  the 
latter  in  equity :  yet  the  habits  of  this  country 
have  united  the  two  vocations,  and  although 
there  are  some  attorneys  whose  business  con- 
sists almost  exclusively  of  common  law  prac- 
tice, I  am  not  aware  that  there  are  any  who 
refuse  convevancing.  Indeed  it  is  generally 
considered  tne  most  profitable  part  of  the 
business  of  an  attorney  or  solicitor. 

Gentlemen, — It  is  the  business  of  attorneys 
and  solicitors,  and  of  certificated  conveyancers 
who  act  quasi  attorneys  and  solicitors,  to  take 
instructions  from  their  own  clients  for  drafts, 
and  then  either  to  prepare  them,  or  have  them 
prepared,  in  their  own  offices,  or  to  send  in- 
structions to  conveyancing  counsel,  or  to  cer- 
tificated conveyancers  who  act  quasi  convey- 
ancing counsel,  for  such  drafts,  which  instruc- 
tions are  commonly  in  writing,  stating  the 
names  of  the  parties,  or  persons  concerned, 
the  circumstances  or  facts  wnich  have  occurred, 
the  transaction  for  which  the  draft  is  wanted, 
and  the  mode  in  which  it  is  proposed  to  carry 
it  into  effect. 

The  mere  operation  of  taking  instructions 
from  the  actual  client  is  not  to  be  considered 
a  passive  or  mechanical  one ;  for  you  have,  in 
almost  all  cases,  to  help  yoiu*  client  to  find  out 
his  own  meaning,  and  then  to  direct  his  va^ue 
ideas  into  legal  channels  for  their  accomplish- 
ment. You  have  to  suggest  what  he  over- 
looks ;  to  imform  him  where  the  law  imposes 
restraints  upon  his  objects ;  and  sometimes  to 
discuss  with  him  the  expediency  of  adopting 
this  or  that  mode  of  carrying  the  transaction 
into  effect. 

It  is  true  all  this  does  not  occur  in  every 
transaction.  A  gentleman  who  has  purchased 
an  estate,  or  the  lease  of  a  house,  does  not 
ordinarily  give  any  specific  instructions  to  his 
solicitor  for  the  conveyance  or  assignment, 
the  facts  themselves  sufficiently  amounting  to 
instructions;  but  if  he  has  bought  for  any 
particular  purpose,  as  for  a  partnership,  or  a 
provision  for  a  child,  or  in  compliance  with  a 
covenant  to  settle,  &c.  vou  will  then  have  to 
confer  with  him  upon  the  mode  in  which  the 
transaction  is  to  be  effected.    So,  if  he  has 


purchased  an  estate,  and  has  to  rabe  put  (tf 
the  purchase  money  on  mortgage  of  it,  it  w31 
be  proper  that  you  should  ascertain  whetiia 
he  has  any  objection  to  disclosing  that  drcnoi- 
stance  to  the  vendors,  because  that  may  much 
influence  the  question,  whether  the  coDTeyi&ce 
and  mortgage  are  to  be  effected  m  one  deed 
(which  must  necessarily  disclose  the  transactioD 
of  the  loan  to  the  venaors),  or  in  separate  and 
successive  deeds,  by  which  that  disclosure  mj 
be  avoided. 

But  it  is  more  e|q>eciallT  in  wills,  settle 
ments,  and  transactions  relative  to  partner- 
ships, and  trade,  and  family  i»Tangements,tb2l 
your  skill  is  caUed  for  in  taking  instmctbns, 
and  modelling  the  transaction  ;  and  here  i 
very  extensive  knowledge  of  the  law  is  fre- 
quently required. 

In  the  course  of  these  Lectures,  I  shall  men- 
tion, as  opportunity  offers,  sevend  of  the  points 
which  arise  in  takmg  instructions  of  thb  cha- 
racter. I  will  here,  however,  make  a  fe' 
general  observations  on  the  subject,  which  oc- 
cur to  me  at  the  moment. 

You  wiU  find,  in  the  course  of  your  futnr? 
professional  experience,  that  men  io  ^ncnl 
are  very  ignorant  of  the  wide  differeoce  which 
the  law  of  England  makes  between  reel  and 
personal  estate ;  that  they  speak  of  keirt  as  the 
persons  who  are  to  take,  indiscriminately,  rp^ 
or  personal  property  upon  their  death.  Voa 
are  not  therefore  to  suppose,  that  a  man  who 
is  giving  you  instructions  for  a  settlement  d 
personal  property,  has  any  particular  inientioo, 
Decause  he  tells  you  that  the  property  i*,  « 
his  death  without  issue,  to  ^o  to  his  keiff.  h 
might,  indeed,  by  a  special  limitation,  be  ma^ 
to  go  to  his  heirs — to  that  person  or  per^^ 
namely,  who  would  be  his  heir  or  heirs  at  Itv, 
in  the  case  of  a  descent  of  land ;  but  aQ  tbt 
he  means,  is  to  express  that  it  is  to  go,atk 
event  supposed,  as  it  would  have  gone,  b  (l^ 
no  settlement  had  been  made ;  which  vou  ^ 
effect,  either  by  limiting  the  revenionary  in- 
terest to  him,  nis  executors,   adroinistratoR, 
and  assigns ;  or,  in  some  cases,  by  givio^  ^  ^^ 
such  persons  as  he  shall  appoint,  and  n  de- 
fault of  appointment,  to  his  next  of  kin :  s^ 
which  I  will  explain  the  objects  when  wc  ««« 
to  speak  about  settlements. 

Another  general  observation  that  occnrs  i^. 
that  you  will  find  people  in  general  totally  is 
the  dark,  as  to  the  limited  extent  to  which  real 
property  can  be  locked  up,  or  entailed,  in  tt 
country. 

Many  of  them  suppose  that  property  can  be 
perpetuaUy  entailed  on  a  fomlly  ;  an  ideawhiii 
nas  probably  been  gencratecl  by  the  cireua- 
stance,  that  the  great  estates  of  the  tided  arir- 
tocracy  of  this  country  do  in  point  of  ftf' 
descend  with  the  title  almost  in  perpfff^- 
merely  in  consequence  of  a  succescsion  cf^' 
tlements  voluntarily  made  by  each  geiier2tid&. 
and  influenced  by  the  esprit  du  corps  of  t^ 
aristocracy  to  connect  the  enjoyment  of  ^ 
hereditary  estates  with  the  possession  of  tk 
title.  . 

Many  persons  suppose,  that  by  m*r^ 
giving  an  estate  to  a  man  and  his  keiuj  y^ 
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afe  eonfining  it  to  his  own  family ;  from  not 
being  aware  of  the  unaualified  power  of  alien- 
atioa  conferred  by  sucn  a  lunitatiou :  and  it  is 
not  at  all  uncommon  with  ignorant  testators, 
to  direct  aa  estate  which  they  have  j^ven  to  a 
particular  indtvidnal,  "to  go  in  heirship  for 
ever  "^meaning,  to  be  kept  in  that  family  for 
ever.    In  fact,  this  kind  of  |^ple  use  the  word 
heirs  for  exactly  the  opposite  purpose  to  that 
for  which  a  lawyer  uses  it ;  for  if  tkey  wish  an 
estate  to  be  given  to  a  man  absolutely,  with- 
out any  restraint  (which  would    be   accom- 
i^ished,  in  point  of  legal  effect,  b^  giving  it  to 
hitii  and  his  heirs),  they  will  spve  it,  or  instruct 
you  to  give  it,  to  tiie  inaividutd  merelv  by  name, 
without  saying  more ;  whereas  if  thev  wish  it 
to  devolve  upon  his  death  to  his  kindred  un« 
aliened,  the  idea  of  heirs  then  presents  itself 
to  their  minds,  and  they  tell  you  to  give  it  to 
him  and  his  heirs — meaning  that  his  heirs 
should  take  after  him  as  persons  desifnatm. 
It  is  not  that  they  mean  to  exclude  iH  but 
lineal  descendants,  although  they  would  of 
course  have  them  take  first;    but  that  they 
mean  there  should  be  a  descent,  or  a  succession 
of  descents,  either  to  Kneal  or  collateral  heirs, 
without  any  power  of  alienation ;   and  cer- 
tainly the  natural  meaning  of  a  gift  to  a  man 
and  his  heirs,  when  we  come  to  consider  it,  is 
that  of  a  gift  to  him  personally,  and  then  to 
those,  personally, who  answer  the  description  of 
heirs.     Now  this  is  an  intention  which  the  law 
of  England  does  not  allow  you  to  accomplish, 
liecause  it  will  not  allow  you  to  restrain  alien- 
ation beyond  one  generation;  but  you  may 
accomptish  it  partiafiy  by  limiting  the  estate  in 
strict  settlement,  with  remainders  in  strict  set- 
tlement to  the  petaon's  coUateral  relatives. 

You  will  observe  from  what  I  have  sud,  that 
whenever  an  unlearned  client  talks  about  giv- 
ing landed  property  to  a  man  and  his  heirs,  or 
giving  to  the  heirs  substantively,  you  ought  to 
ascertain  what  he  means  by  neirs,  by  asking 
him  whether  he  vrishes  that  it  should  b!e  kept  in 
thefamiiy. 

Gentlemen, — ^Besides  the  preparing  of  drafts, 
the  conveyancing  counsel  has  to  advise  upon 
abstracts  of  title ;  namely,  abridgments  of  the 
'Aile^  deeds  of  an  estate,  drawn  up  in  writing, 
iQ  the  form  of  a  brief,  and  put  into  the  hands 
)f  the  piirchaser  of  an  estate,  to  enable  his 
:Dun£el  to  ascertain  whether  there  is  a  proba- 
bility that  he  wiU  have  a  right  to  keep  posses- 
iion  of  that  estate  against  every  body  else,  and 
vhether  or  not  there  are  any  burdens  or  in- 
rumbrances  upon  that  estate  which  ou^ht  to 
»e  paid  off  or  extinguished,  before  he  finally 
grces  to  his  purchase. 

These  abstracts  are  likewise  used  by  the 
onveyancer,  in  preparing  the  draft  of  the  con- 
eyance  of  the  estate  purchased,  to  enable  him 
0  aacertain  what  persons  ought  to  join  in  the 
onveyance,  and  m  what  manner  they  are  in- 
erested,  that  he  umy  make  them  convey,  con- 
ent,  release,  &c.,  according  to  the  rules  of 


iw. 


It  is  only  in  the  latter  point  of  view,  indeed, 
tiat  he  is  concerned  with  abstracts,  as  a  coiw 


veyancing  draftsman,  which  is  the  aspect  in 
which  we  are  here  regarding  him. 

The  more  ordinary  routine  of  drafts  may  be 
considered  as  dividing  themselves  into— 

1st,  Conveyances;  or  instruments  passing, 
transmitting,  or  conveying  some  kind  of  pro- 
perty, or  interest  in  property,  from  one  man 
to  another,  and  which  are  principally  on  oc- 
casion of  purchases. 

2dly,  Mortgages;  or  deeds  which,  though 
strictly  conveyances  in  form,  in  object  and 
intention,  are  only  securities  for  money. 

ddly.  Settlements;  or  instruments  making 
new  arrangements  or  distributions  of  property 
among  funilies,  as  upon  marriage,  separation, 
&c. 

4tlily,  Agreements ;  or  instruments  to  afford 
evidence  of  some  undertaking  or  proposal  be- 
tween two  or  more  persons,  as  in  partnerships, 
agencies,  contracts  for  sale,  &c. 

Gentlemen, — ^The  original  object  of  the  ap- 
plication of  writing  to  legal  contracts,  was  to 
furnish  evidence  more  permanent  and  certain 
than  mere  present  notoriety,  of  the  terms  and 
nature  of  those  contracts.  To  a  great  extent 
this  still  continues  to  be  the  leading  object  of 
written  instruments;  and  conveyancing  may, 
in  one  sense,  be  defined  to  be  the  art  of 
framing  written  evidence  of  the  legal  contracts 
of  manxind. 

But  in  this  country,  it  is  not  only  as  evidence 
of  contracts,  that  written  instruments  have 
their  value ;  besides  being  of  the  matter  of 
proof,  written  documents  are,  in  the  larger 
proportion  of  instances,  of  the  matter  of  in- 
strumentality. The  word  "iiM/nrm^A/,"  techni- 
cally applied  to  them,  does,  in  its  strict  sense, 
point  out  the  degree  of  operative  value  affixed 
them ;  since  the  law  of  England  has,  for  pur- 
poses of  convenience  and  policy,  deniea  to 
men  the  capacity  of  performing  certain  ac- 
tions, but  through  the  fictitious  agency  of  writ- 
ten language.  Not  only  is  the  written  instru- 
ment testificatory  of  the  act  of  the  party,  but 
it  is  in  the  fiction  of  the  law,  the  very  act  and 
deed  itself. 

To  express  this  idea  more  clearly  by  an  ex- 
ample :  It  is  notorious  that  in  the  common  un- 
derstanding of  mankind,  when  one  person  pre- 
sents a  bounty  of  any  description  to  another,  the 
tiling  presented  is  the  gjft ;  but  in  the  eye  of 
the  hiw,  the  gift  does  not  so  much  imply  the 
thing  presented  as  the  written  language  by 
whidi  the  act  of  presentation  is  testified ;  that 
is  to  say,  the  law  does  not,  generally  speaking, 
admit  the  existence  of  any  other  mode  of  ef- 
fecting a  bounty  than  by  the  execution  of  a 
particular  kind  of  writing ;  and  therefore  it  con« 
siders  that  writing  the  ffift,  and  calls  it  such* 
Thus  lawyers  talk  of  the  "  language  of  the 
gift;"  and  thus,  too,  they  talk  of  lands  '*/»«- 
ling**  by  such  and  such  a  deed ;  and  of  their 
"not  piassinf"  by  it,  in  consequence  of  its 
being  defective  or  vicious  in  some  essential 
circumstances,  although  the  lands  are  contain- 
ed in  it  in  point  of  expression  ;  tliercby  shew* 
ing  that  the  written  eridence  uf  the  contract 
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n^ay  be  exibteut,  while  the  instrumentality  of 
the  writinjf  so  evidencing  it  is  inert. 

Thus,  too,  the  **  operation**  of  a  deed  is 
spoken  of ;  meaning,  not  its  consequence  or  ef-. 
feet,  but  its  positive  and  instantaneous  action. 

With  regard  to  the  larger  portion  of  legal 
writing,  therefore,  they  are  to  be  considered 
as  having  a  twofold  operation  and  value ;  they 
are  both  instrumental  and  testificatory ;  but  it 
is  not  in  all  the  transactions  of  mankind  that 
the  law  has  imposed  the  shackle  before  alluded 
to  upon  the  actions  of  men,  and  therefore  there 
\s  a  considerable  portion  of  legal  instruments 
which  have  no  other  operation  or  value  at- 
tached to  them  than  that  which  they  convey  to 
the  common  understanding  of  mankind; 
namely,  permanent  evidence  of  a  given  trans- 
action, undertaking,  or  arrangement. 

Of  this  description  some  are  necessarily  re- 
duced to  writing,  to  conform  to  the  positive  re- 
quisitions of  the  law ;  not  because  thev  have, 
according  to  the  fiction  just  advertea  to,  an 
inherent  mstrumentality,  or  are  the  legal  re- 
presentatives of  the  act  testified,  but  because 
the  law  denies  to  some  kinds  of  contracts,  not 
the  right  of  being  ea^ecuted  only  by  written  in- 
struments, but  the  right  of  bcmg  evidenced  by 
any  but  such.  Here,  then,  is  a  second  class 
of  writings.  Those  which  are  made  in  pur- 
suance of  the  requisition  of  law,  which  re- 
quires the  evidence  of  particular  kinds  of  con- 
tracts to  be  by  writing:  and  these  are  not, 
strictly  speaking,  intruments,  though  com- 
monly so  called ;  they  are  only  documents. 

A  third  class,  are  those  which  are  not  the 
consequence  of  any  condition  annexed  to  the 
contract  by  law,  requiring  it  to  be  evidenced 
by  >vriting,  but  of  the  convenience  and  policy 
of  mankind,  voluntarily  resortinc^  to  written 
language  for  the  preservation  and  certainty  of 
the  contract. 

The  difficulty  of  framing  written  instruments 
for  the  various  purposes  above  mentioned,  and 
the  consetpient  necessity  of  making  it  an  art 
or  profession,  arises  from  many  circumstances ; 
&s. 

First, — ^The  complicated  and  various  na- 
tures-of  the  transactions  of  mankind,  in  their 
dealings  one  with  another,  and  the  natural  in- 
aptitude of  language  to  express,  in  a  manner 
incapable  of  tergiversation,  the  exact  amount 
and  particulars  oTsuchtransactions.with  a  view 
to  all  possible  shapes  they  may  assume,  and 
questions  which  may  arise  upon  them. 

Secondly, — ^The  fictitious  effect  which  is  en- 
grafted upon  such  writings  by  the  law,  under 
Uie  doctrine  sdready  adverted  to,  of  operative 
instrumentality,  adding  to  the  nicety  of  ex- 
pressing the  intention  of  the  parties,  that  of 
applying  an  infinite  number  of  artificial  rules 
respecting  the  modes  and  means  of  instru- 
inentality,  varying  with  each  particular  case. 

Thirdly, — ^Tne  applying  a  multitude  of  other 
rules  of  law,  not  relatmg  to  the  subtlety  of  in- 
fitru mentality,  but  to  the  various  restrictions 
and  conditions  imposed  by  the  law  upon  the 
dealings  and  transactions  of  mankind,  to  the 
stated  formularies  of  those  transactions,  in- 
cluding the  knowledge  of  all  the  varieties  of 


modea  by  which  the  restrictive  consequenco 
of  the  law  may  be  avoided  or  qualified  by  tbc 
shape  of  the  transaction. 

Fourthly, — ^The  circumstance  that  a  lar^e 
proportion  of  deeds,  and  parts  of  almost  iA, 
are  made  with  a  view  to  remedies  to  be  had 
upon  them  in  case  of  infringement  of  coo- 
tracts,  or  other  invasion  of  rights,  and  the  con- 
sequent necessity  that  they  should  be  framed 
with  some  reference  to  the  artificial  rules  of 
pleading,  and  the  nature  of  the  remedies  by 
action,  &c. 

Looking  at  it  in  this  view,  it  will  be  sees, 
that  the  attainment  of  the  art  of  drafting  is 
identified  in  the  closest  degree  with  univmal 
proficiency  in  the  laws  of  property,  and  that 
the  progress  in  both  must  go  hand  in  hand. 

Much  has  been  done,  however,  to  aid  the 
progress  of  the  novice,  by  the  establishment  of 
known  forms,  applicable  to  most  purposes  of 
ordinary  occurrence,  und  which  have  stood  the 
test  of  experience,  and  been  remodelled  from 
time  to  time,  as  defects  or  insufficiencies  have 
been  discovered  in  them.  The  precise  lan- 
guage of  these  forms  varies  more  or  less  with 
almost  every  practitioner;  but  in  substance 
they  are  generally  the  same. 

The  operation  of  drawing,  therefore,  in  mo- 
dern practice,  is  littie  more  than  the  skilful 
combination  and  application  of  these  form» 
to  the  individual  transaction.  The  redtals,  or 
introductory  part  of  a  deed,  is  generally  ahno^ 
the  only  part  of  it  which  is  purely  discretion- 
ary ;  and  even  in  this,  the  pupil  is  commonly 
assisted,  at  the  present  day,  by  a  MS.  selec- 
tion of  forms  of  recitals,  aenominated  a  **  re- 
cital book." 

Most  gentlemen  who  have  gone  through  & 
conveyancer's  chambers  are  in  possesion  of  a 
MS.  recital  book ;  but  to  those  who  bare  not 
this  convenience,  and  who  expect  to  be  largely 
occupied  in  drafting,  I  cannot  too  strongly  re- 
commend to  possess  themselves,  if  possible,  of 
a  book  of  this  description,  either  bv  bamg 
that  of  some  other  person  copied,  or  by  form- 
ing one  themselves  by  alphabetically  arrangiu? 
recitals,  selected  from  drafts  prepared  by  coun- 
sel. I  often  found,  w^hen  I  first  conuncnced 
practising,  that  the  very  frame  of  the  draft  it- 
self (which  is  what  puzzles  a  young  practition- 
er most)  would  be  suggested  oy  the  related  re- 
citals in  my  recital  book ;  and  1  have  freqaenlK 
heard  equity  draftsmen,  in  an  early  stage  of 
their  practice,  declare,  that  the  *'  recital  lMX)k'' 
was  the  most  useful  book  they  Lad.  They  yt 
course  spoke  of  one  upon  a  large  scale,  ii 
which  the  recitals  were  numerous,  and  ahnoit 
complete. 

TUl  within  the  last  thurty  or  forty  yean,  it 
was,  I  believe,  the  almost  universal  pUn  to 
draw  from  precedents;  tiiat  is,  from  W^• 
or  printed  collections  of  drafts  used  on  fomjer 
.occasions.  The  practice,  however,  first  in* 
troduced,  I  believe,  by  Mr,  Preston,  of  bavin? 
the  different  clauses  of  deeds  separated  and  ar- 
ranged in  books,  each  clause  having  m<^t  of 
the  varieties  of  which  it  is  capalile  written  o" 
4;he  opposite  page,  by  way  of  notes,  has  nw 5i 
exploded  the  practice  of  drawing  from  \^ 
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cedents  among  well  educated  draftsmen ; 
since  no  one  MS.  precedent  can  furnish  more 
than  the  particalar  varieties  which  were  incident 
to  that  transaction.  Precedents  are  now  used, 
tlierefore,  among  correct  draftsmen,  more  to 
determine  t\ie/rame  of  drafts,  and  to  suggest 
clauses  and  precautious,  which  might  have  es- 
caped atention,  than  as  the  materials  for 
drafting,  which  are  better  foimd  in  the  form 
book. 
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PHACTICAL  REC0MMBNDATI0X8  FOR  THE  CON- 
VRYANCINO  DBPAETMENT  OF  A  SOLICITOR'S 
OFFICE. 

-A^E  dose,  for  the  present,  this  short  series 
of  papers,  by  a  practitioner  of  very  general 
experience,  with  the  following  hints,  which, 
though  concise,  we  trust  will  be  useful  at 
the  commencement  of  the  practical  career 
of  articled  clerks,  in  the  department  to 
^»rhich  they  relate,  and  in  which  they  usually 
require  more  assistance  than  in  any  other. 

1  •  The  young  practitioner  is  exhorted  not 
,to  be  disheartened  by  the  first  difficulties 
"which  he  wiQ  unavoidably  meet.  They 
*will  assuredly  be  overcome  by  moderate 
diligence,  steadily  applied. 

2.  Acquire,  as  soon  as  possible,  a  clear 
And  distinct  conception  of — 
What  a  deed  is. 

What  the  parts  or  divisions  of  a  deed  are. 
How  many  sorts  of  deed  there  are. 
What  the  denominations  or  descriptions 

of  the  different  sorts  of  deeds  are. 
What  the  leading  or  distinguishing  qua- 
lity of  each  particular  deed  is,  and  for 
what  purpose  it  is  used. 
What  the  form  of  each  particular  deed  is, 
and  what  are  the  parts  or  divisions 
of  it. 
What  an  abstract  is,  and  what  are  the 
essential  practical  points  to  be  attend- 
ed to  and  observed  in  preparing  an 
abstract. 
When  this  conception  is  perfect,  the  con- 
fusion of  ideas,  which  will  arise  from  con- 
sidering the  whole  of  a  deed  together,  with- 
out referring  to  or  anal)rzing  the  distinct 
parts  or  divisions  of  a  deed,  as  well  as  from 
jiot  discerning  or  distinguishing  between 
one  description  of  deed  and  another,  and  the 
•use  to  which  each  deed  is  applied,  will  be 
avoided ;  and  the  consequence  will.be — fa- 
cility in  comprehending,  drawing,  and  ab- 
stracting deeds. 
What  is  a  deed  ? 


This  question  tnay  be  answered  by  refer- 
ring to  tfie  20th  Chapter,  on  Alienation  by 
Deed,  in  the  2d  vol.  of  Blackstone's  Com- 
mentaries; to  Sheppard's  Touchstone;  4 
Cru.  Dig. ;  and  to  Tomlin's  Law  Dictionary ; 
the  latter  of  which  will  explain  the  terms 
used  in  the  preceding  reference. 

What  are  the  parts  or  divisions  of  a  deed  } 

This  question  may  be  answered  by  the 
same  references :  but  in  order  to  impress  the 
parts  of  a  deed  in  the  mind,  let  each  part 
be  separately  noted  in  writing,  and  stuped, 
after  having  read  over  the  whole  deed. 

How  many  sorts  of  deeds  are  there  ? 

This  question  may  be  answered  by  the 
same  reference. 

What  are  the  denominations  or  descrip- 
tions of  the  different  deeds  ? 

This  question  may  be  answered  in  like 
manner:  but  let  the  denomination  or  de- 
scription of  each  deed  be  noted  in  writing, 
and  fixed  on  the  memory. 

What  is  the  leading  or  distingmshiiig 
quality  of  each  particular  deed,  and  for 
what  purpose  is  it  used  ? 

This  question  may  be  answered  in  like 
manner ;  and  the  use  of  each  deed  should 
be  most  anxiously  studied. 

What  is  the  form  of  each  particular  deed, 
and  what  the  parts  or  divisions  of  it  ? 

The  form  of  each  deed  may  be  seen, 
either  among  the  drafts  in  the  office,  or  in 
the  works  containing  precedents  of  convey- 
ances. The  same  description  of  deed  never 
varies  in  its  outline  or  general  form ;  and  it 
is  the  outline  or  general  form  which  must 
be  well  digested  and  well  understood. 

Let  each  form  of  deed  be  copied;  the 
whole  and  each  part  studied :  and  let  each 
part  or  division  be  copied  in  separate  para- 
graphs, in  order  that  the  points  of  tlie  deed 
may  be  easily  discerned.  In  selecting  the 
form  of  a  deed,  be  careful  to  avoid  being 
entangled  with  special  or  particular  state- 
ments or  recitals,  or  with  special  or  parti- 
cular qualifications  or  conditions,  or  with 
special  or  particular  provisoes  or  covenants. 
These  always  vary  according  to  circum- 
stances ;  and  it  will  hereafter  be  found  easy 
to  add  tiiem  to  the  general  form  of  a  deed« 
as  each  particular  case  may  render  neces- 
sary. Many  individuals  who  are  seeking  to 
learn  the  form  of  deeds,  confoiuid  themselves 
by  not  keeping  the  outline  or  general  form 
and  principle  of  the  deed  steadily  in  view. 
They  enter  into  minute  and  particular  fEicts 
and  circumstances,  for  which  there  can  ht 
no  exact  precedent ;  and  this,  so  far  from 
assisting  the  memory,  and  so  far  from  fixing 
the  principle  of  the  deed  in  the  mind,  tends 
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to  coafu&ion.  It  is  the  right  comprehension 
of  the  deed  generally  that  must  be  sought ; 
and  when  this  is  attained,  common  sense 
and  experience  will  point  out  wh&t  additions 
are  proper  and  necessary  to  be  made,  when 
there  shall  be  occasion. 

TV)  fix  the  form  of  each  deed,  and  the 
form  of  each  set  of  covenants,  in  the  mind, 
is  of  greater  importance  than  multiplpng 
copies  of  the  same  deed  and  covenants. 
While  copying  abstracts  or  examining 
deeds,  direct  your  attention  to  the  principle 
and  meaning  of  the  deed,  and  to  the  differ- 
ent parts  and  divisions  of  it ;  and  the  fre- 
quency of  copying  abstracts  and  examining 
deeds,  will  render  the  abstracting  or  drawing 
of  a  deed  quite  easy. 

What  is  an  abstract,  and  what  are  the 
essential  and  practical  points  to  be 
attended  to  in  preparing  an  abstract  ? 

This  question  will  be  answered  by  refer- 
ring to  Mr.  Preston's  book  on  Abstracts, 
and  to  abstracts  which  have  been  prepared ; 
and  in  order  that  the  essential  points  may 
be  fixed  and  established  in  the  mind,  let 
them  be  noted  in  writing,  and  let  them  be 
the  subject  of  continual  thought,  delibera- 
tion, and  reflection,  when  copying,  examin- 
ing, or  preparing  an  abstract. 
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House  of  Commons,  Tuesday,  February  26M. 

CRIMINAL   LAWS. 

Mr.  Hume, — I  have  a  petition  of  great 
importance  to  present  to  the  House.  It  is 
from  several  of  the  inhabitants  of  the  Me- 
tropolis and  its  vicinity,  and  prays  for  a 
mitigation  of  the  criminal  code.  It  was 
agreed  to  at  a  large  public  meeting  held  at 
Exeter  Hall,  and  is  signed  by  5330  persons, 
of  all  religious  sects.  It  appears  to  me, 
that  the  great  object  in  view  in  inflicting 
punishment  is  the  prevention  of  crime,  and 
the  consequent  protection  of  life  and  pro- 
perty. Now  if  the  existing  laws  are  not 
sufficient  for  these  purposes,  but  have  a 
tendency  rather  to  increase  than  diminish 
crime,  that  bare  fact  will  be  sufficient  to 
shew  that  they  require  revision.  It  is  almost 
needless  to  state,  as  a  general  principle, 
that  nothing  tends  more  to  check  crime 
than  the  certainty  of  punishment — that  this 
is  a  much  more  effectual  check  than  severity 
of  punishment.  As  the  law  at  present 
stands,  the  chances  of  a  criminal's  escape  in 
capital  cases  is  almost  as  much  as  five  hun- 
dred to  one ;  and  this  circumstance  is  en- 


tirely owing  to  the  severity  of  our  criminal 
code.  The  petitioners  very  properly  state, 
that  they  "  are  deeply  impressed  with  the 
opinion  that  the  efficacy  of  criminal  kvi 
depends  less  upon  the  severity  of  punishment 
than  the  certainty  of  inffiction;  and  tliat 
laws  which  cannot  be  carried  into  execution 
without  shocking  the  feelings  of  society  and 
exciting  sympa&y  for  the  offender,  are  con- 
trary to  reason,  inconsistent  with  morality, 
and  opposed  to  the  interests  of  justice* 
Such  is  the  severity  of  the  Enghsh  lavs, 
that  it  is  with  the  greatest  difficulty  persons 
are  induced  to  come  forward  and  prosecnte 
those  who  have  violated  their  property.  It 
very  often  happens,  that  the  injured  paitf 
comes  forward  and  exerts  himself  to  the 
utmost  to  save  the  offender  from  the  kw, 
which  would  inffict  capital  punishment  upon 
him.  If  capital  punishment  was  entiielj 
abolished  for  offences  against  property,  the 
chances  of  escape  would  be  a  hundred  Md 
less  than  they  are  at  present.  The  peti- 
tioners have  not  taken  up  the  subject  ligh^i 
but  have  considered  it  wil^  the  greatest 
attention ;  and  they  now  wish  to  bring  it 
under  the  attention  of  the  House,  with  the 
view  of  having  the  criminal  laws,  whidi 
they  truly  state  as  a  disgrace  to  the  country, 
greatly  modified. 

I  am  happy  to  find,  that  witiiin  the  last 
year  or  two  an  association  has  been  formed, 
with  a  view  to  endeavor  to  prcwure  an  abo- 
lition of  capital  punishment  for  all  ciimeB 
except  murder ;  and  that  the  members  of  it 
have  been  coUectiBg  £bu^,  with  the  view  of 
shewing  the  great  advantage  that  would 
result  from  canying  their  views  into  effect. 
It  is  my  firm  conviction  that  the  commission 
of  crime  would  be  less  frequent,  were  the 
punishment  less  severe. 

The  petitioners  state,  "  TTiat  the  crinunal 
laws  of  England  are  of  a  character  »  vin- 
dictive and  barbarous,  as  to  be  utterly  inca- 
pable of  uniform  execution  ^  and  tiuit,  coo- 
sequently,  under  the  present  system,  ti« 
lives  of  men  depend  less  upon  tiie  precise 
and  express  provisions  of  the  Law,  than  upon 
the  temper,  feeling,  or  caprice  of  a  Judge, 
or  a  Secretary  of  State ;  whence  it  arisa, 
that  all  the  assizes  and  circuita  thnn^o^ 
England  affisrd  examples  of  inequality  ^ 
puiushment,  and  practical  proofii  of  the 
arbitrary  discretion  exercised  in  tiic  sdcctioii 
of  victims  for  the  altars  of  sengtunaryjia* 
tice. 

"  That  the  excessive  severity  of  tiic  to 
operates  to  the  total  impunity  of  a  grt«* 
proportion  of  offenders,  by  detcning  hu- 
mane  persons   from  prosecuting,    and  ^ 
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holding  out  a  temptation  to  jurors  to  violate 
their  oath,  rather  than  be  accessory  to  ja- 
dictal  murder." 

The  petitioners  are  then  not  only  justified 
in  calling,  but  they  are  bound  to  call,  upon 
this  House  to  alter,  without  delay,  the  pre- 
sent sanguinary  laws,  which  are  perfectly 
unfit  for  the  present  enlightened  age.     It 
appears,  that  in  no  other  country  in  Europe 
are  the  laws  so  severe  as  in  thLs ;  and  al- 
though we  may  surpass  other  nations  in 
intelligence  and  civilization,  our  criminal 
laws  are  to  worse  than  any  to  be  met  with 
elsewhere.     In  other  countries,  the  crimes 
of  murder,  treason,  and  arson  alone  are 
punished  with  death;  and  I  am  of  opinion, 
that  the  infliction  of  the  extreme  penalty  of 
the  law  should  not  take  place  for  any  other 
crime.     I  am  satisfied,  that  any  man  who 
considers  the  subject  attentively,  and  who 
is  able  to  form  just  views,  will  come  to  the 
conclusion  that  a  more  efficient  protection 
would  be  furnished,  both  to  life  and  pro- 
perty,-by  a  mitigation  of  the  severity  of  our 
punn&ments   for   offences.      In    America, 
where  the  punishment  of  death  is  inflicted 
fdt  murder  only,  we  know  that  laws  are 
more  efficient  for  all  the  usual  purposes  of 
society  than  they  are  in  this  country.     In 
Eagkind,  crimiiuds  are  liable  to  the  same 
punishment  for  burglary  as  they  are  for 
murder.     Now  I  am  of  opinion,  that  the 
law  which  inflicts  the  same  punishment  for 
a  violation  of  property,  as  for  the  commission 
of  murder,  holds  out  an  encouragement  for 
the  perpetration  of  the  latter   crime.     A 
robber  is  induced  to  commit  murder,  with 
a  view  of  preventing  detection,  when  he 
finds  that  the  commission  of  the  latter  crime 
will  not  at  any  rate  add  to  his  punishment, 
whilst  it  may  possibly  prevent  the  discovery 
of  the  robbery  he  has  committed,  and  so 
save  him  from  punishment  altogether.     I 
axn  sure  that  tbs  great  rigour  of  the  law 
tends  mudi  to  lessen  the  security  to  pro- 
perty ;  as  criminals  calculate  on  the  unwil- 
lingness of  those  whom  they  have  injured  to 
come  forward  to  prosecute,  and  also  upon 
the   dislike  of  jurors  to  return  a  verdict 
-v^hich  is  likely  to  lead  to  the  infliction  of  the 
extreme  severity  of  the  law.    There  are  nu- 
merotis  instances  of  this;    and  they  who 
read  the  newspapers  cannot  be  at  all  at  a 
loss  to  imagine  how  many  do  occur.      I 
know  that  the  great  objection  to  the  relax* 
ation  of  our  criminal  code,  is  the  want  of  a 
good  sjratem  of  secondary  punishments ;  but 
I  trust  that  ere  long  this  difficulty  will  be 
obviated.     I  need  not  say  that  I  concur  in 
the  prayer  of  the  petition  ;  and  I  hope,  that 
before  this  Session  of  Parliament  is  over, 


an  act  will  be  passed  abrogating  the  punish- 
ment of  death  in  all  cases  but  those  of  mur- 
der, urson,  and  treason.  I  am  convinced, 
that  if  this  were  done,  the  prosecutions  for 
crime  would  increase,  and  their  amount  be 
greatly  dimini^ed« 

The  petition  was  then  bit>ught  up  and 
read. 

Mr.  Pease. — I  most  cordially  concur  in 
the  prayer  of  this  petition,  and  I  think  that 
our  penal  code  is  not  only  a  disgrace  to  the 
character  of  the  British  legislature,  but  a 
disgrace  to  the  character  of  this  nation  as 
a  Christian  country.  I  hope  that  measures 
will  speedily  be  resorted  to,  which  may 
wipe  away  the  stain  that  attaches  to  the 
character  of  the  country,  on  account  of  the 
state  of  the  existing  law.  I  think  that  we 
step  aside  from,  and  sacrifice  the  great  prin- 
ciples of  our  religion,  in  taking  away  the 
lives  of  individuals,  and  more  particularly  at 
the  short  notice  of  forty-eight  hours,  which 
is  the  only  time  allowed  to  those  criminals 
convicted  of  murder.  As  for  their  final 
preparation,  I  am  sure,  that  it  a  longer  time 
were  given,  and  the  pubhc  mind  allowed  to 
dwell  on  the  nature  of  the  punishment  and 
the  state  of  mind  of  the  criminal,  all  feelings 
of  revenge  would  give  way  to  those  of  a 
more  humane  character. 

I  am  certain,  that  no  one  who  feels 
strongly  for  his  fellow  man,  and  who  con- 
siders the  condition  of  mind  of  that  criminal^ 
who  is  thus  sent  by  the  precipitate  execu- 
tion of  the  law  to  appear  at  the  Bar  of  Om- 
nipotence, can  regard  this  punishment  with 
other  than  the  most  painful  feelings.  Here 
we  have  a  man,  for  example,  who,  a  few 
hours  before,  has  heard  his  earthly  judge 
dwell  on  the  immense  responsibility  of  hu- 
man existence,  sent  into  eternity,  certainly 
not  in  a  state  of  fitting  preparation.  The 
great  object  of  human  punishment  is,  to  ex- 
cite such  terror  in  the  minds  of  others  as 
may  deter  them  from  the  commission  of 
crimes  similar  to  those  punished,  and  to 
promote  the  moral  reform  of  the  community. 
As  regards  the  former,  the  uncertainty  of  pu- 
nishment removes  the  terror;  and  capital 
pimishment,  when  it  is  infficted,  precludes 
the  possibihty  of  reform.  I  am  sure,  that 
the  more  the  attention  of  the  House  and  of 
the  Country  is  directed  to  the  subject  of 
capital  punishment,  the  stronger  will  be  the 
feeling  against  it.  I  trust  that,  ere  long, 
we  shall  adopt  such  a  system,  that  at  the 
same  time  we  reform  the  criminal,  we  infuse 
a  salutary  terror  into  those  who  would  be 

evil  doers, 

[To  be  continued,'] 
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SHERIFFS'  COURTS  IN  LONDON.        tHrown  open,  and  from  which  it  wiU  be  seen, 

that  giving  facility  of  admission  to  attorneys 
has  induced  several  hufhly  respectable  practi- 
tioners  to  avul  themselves  of  the  privilege  and 
the  advantages  of  these  Courts.  A. 


It  does  not  appear  to  be  generaUy  known, 
that  there  exist,  in  the  city  of  London,  two 
courts  of  justice,  called  the  Sheriffs'  Courts, 
wherein  are  tried  actions  of  debt,  case,  tres- 
pass, covenant  and  other  personal  actions,  at- 
tachments, and  sequestrations. 

Here,  debts  of  any  amount  may  be  recover- 
ed, and  a  cause,  although  defended,  can  be 
tried  for  less  tlum  71.,  in  three  weeks :  if  the 
debtor  should  not  defend  the  action,  the  costs 
will  amount  to  about  3/.  only,  and  execution 
oan  be  obtained  in  a  week. 

By  the  custom  of  London,  a  creditor  may 
attach  money  or  goods  of  his  debtor,  either  in 
the  creditor's  own  hands,  or  in  the  custody  of 
a  third  person.  The  process  of  attachment,  pro- 
perly called  foreign  attachment,  is  the  cheap- 
est, and,  at  the  same  time,  the  most  prompt 
and  efficacious  remedy  for  the  recovery  of 
debts  recognised  by  the  laws  of  England.  An 
attachment  for  20,000/.,  as  well  as  for  20/., 
may  be  made  in  less  than  an  hour,  at  an  ex- 
pense of  no  more  than  21, ;  and  within  the 
space  of  a  few  days,  and  for  less  than  5/.,  judg- 
ment may  be  obtained,  and  the  creditor's  de- 
mand pud  over  to  him.  An  attachment  is 
also  of  general  utility,  it  being  a  mistaken  no- 
tion, that  citizens  alone  are  entitled  to  its  ad- 
vantages. Neither  the  creditor,  nor  the  debtor, 
nor  even  the  holder  of  the  debtor's  property, 
need  be  free  of,  or  resident  within  the  city. 
If  a  creditor,  resident  any  where  out  of  the 
city,  be  in  possession  ot  property  belonjg- 
ing  to  his  debtor,  which  he  cannot  by  law  dis- 
pose of,  he  may  bring  it  to'  Lonaon,  and 
dispose  of  it  by  attachment. 

A  sequestration  is  an  attachment  of  the 
defendant's  property  made  in  the  hands  of  the 
defendant  himself,  where  he  absconds,  and 
leaves  goods  in  a  house,  &c.  locked  up. 

It  is  also  a  custom  of  the  city,  that  if  a  debtor 
he  fugitive,  (that  is,  if  he  intends  to  withdraw 
himself  and  his  goods  out  of  London,)  he  may 
Ue  arrested  before  the  day  of  payment,  to  find 
better  security  i  upon  wiiich  he  must  go  to 
prison,  unless  he  enter  into  recognizance,  with 
two  sureties,  to  pay  the  debt  when  due,  or 
render  to  prison.  Although  this  custom  has 
of  late  years  fallen  much  into  disuse,  yet  it  is 
available,  and  undoubtedly  in  some  cases,  a 
beneficial  custom  to  the  citizens  of  London ; 
inasmuch  as  it  gives  them  a  power  of  holding 
a  defendant  to  bail  before  an  action  could  be 
muntained  in  any  of  the  superior  Courts. 

To  the  Ediior  of  the  Legal  Obsertfer. 

Sir, 
1 1  AVI  NO  seen  some  letters  in  your  valuable 
iniscellany,  on  the  practice  of  the  Sheriffs' 
(^'ourta,  London,  for  the  speedy  recovery  of 
debts  by  attachment  and  otherwise,  I  nave 
thought  it  would  be  acceptable  to  you  to  have 
a  list,  which  I  inclose,  of  the  old,  together  with 
tlie  new  attorneys,  who  have  been  admitted 
At  the  only  two  Courts  of  Aldermen  which 
have  been  held  since  the  Sheriffs'  Courts  were 


ATT0BNET8   ADMITTED   OP  THB   SHEBIPFS' 

COURTS. 

Old  Attorneys. 

C.  Walker,  17,  Cateaton  Street. 

C.  Reeves,  34,  Ely  Place,  Holborn. 
J.  Pullen,  22,  Austin  Friars. 

J.  Piatt,  6,  Church  Court,  Clements  Lane, 
Lombard  Street. 

B.  Davies,  4,  Devonshire  Square,  Bishops- 
gate. 

H.  Hoppe,  3,  Sun  Court,  Comhill. 

J.  Davies,  4,  Kings  Arms  Yard,  Coleman' 
Street. 

M.  Sarson,  28,  Broad  Street  Buildings. 

New  Attorneys, 

F.  Hobler,  Walbrook. 

W.  Trott,  1,  Crown  Court,  Threadneedle 
Street. 

G.  Walford,  8,  Grafton  Street,  Broad  Streets 
W.  C.  Humphreys,  119,  Newate  Street. 

J.  Pontifex,  5,  St.  Andrews  Court. 
J.  Arden,  2,  Clifford's  Inn  Passage. 
R.  E.  Arden,  Ditto. 

D.  Lay,  14,  Old  Jewry. 

T.  West,  1,  Mount  Street,  Minories. 

J.  Morris,  12,  Crescent,  Minories,  and  91, 
Poplar. 

H.  Hindmarsh,  7,  Crescent,  Jewin  Street. . 

J.  Callow,  3,  Walbrook  Buildings. 

W.  Hine,  Charterhouse  Square. 

J.  C.  Fourdrinier,  3,  Angel  Court,  Throg. 
morton  Street. 

J.  Fawcett,  44,  Jewin  Street,  and  South  Sea 
Chambers. 

F.  Broughton,  4  and  6,  Falcon  Souare. 

J.  J.  Tanner,  I.  New  Basin^all  Street. 

W.  B.  Nayler,  2,  Bucklersbury. 

W.  Thorn,  80,  Cheapside. 

[Do  these  gentlemen  transact  business  for 
other  attorneys  of  the  Superior  Courts  on  the 
usual  terms  of  agency  ?] 


SELECTIONS 

FROM  CORRESPONDENCE. 

No.  XXV. 


ON  THE    EXPENSES   OP  ADMISSION  TO  PRAC- 
TICE IN  THE  VARIOUS  COURTS. 

To  the  Editor  qf  the  Legal  Observer* 

Sir, 
Devoted  as  your  pages  are  to  the  mterests  of 
the  profession,  I  trust  no  apology  is  necessary 
for  offering  a  few  remarks  on  3ie  expenses  of 
the^  admission  of  gentlemen  to  practise  in  the 
various  Courts  of  Justice  in  this  country. 
There  are  five  Courts,  of  which  it  is  absolutely 
necessary  that  a  general  practitioner  should 
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now  be  »  member^  tig,  the  Courts  of  Chan- 
cery, King's  Bench,  Common  Fleas,  Exche- 
quer, and  Bankruptcy;  and  in  order  to  his 
admission  he  is  compelled  to  swear,  no  less 
than  five  several  times,  that  he  has  ^aid  the 
duty  to  Government  imposed  on  articles  of 
clerkship;  to  obtun  five  several  certificates 
from  the  Judges'  Clerks  that  he  is  Qualified  to 
practise,  and  to  attend  five  several  times  to 
,take  the  oaths  of  alle^ance,  &c.  In  addition 
to  the  stamp  duty  of  25/.  payable  to  Govern- 
ment, he  has  to  pay  for  his  aomission  in  each 
Court  about  as  follows : — 

£.  t,  d. 
Affidavit  of  service  and  swearing  -050 
To  the  Judge's  Clerk,  for  filling  up  a 

readv  signed  blank  form,  at  least    0  10    0 

The  Master,  for  fees,  at  least  -       -    1    0    0 

The  Crier  of  the  Court  asks   -        -050 

And  the  Master's  Clerk,  who  makes 

out  the  admission,  wants  **  what 

you  please,"  as  it  is  termed — say-    0    5    0 


In  all,  at  the  very  least    -    jf2    5    0 

This,  for  the  five  Courts,  amounts  in  each 
case  to  1 1/.  be.,  in  addition  to  ten  oaths,  and 
the  trouble  of  attending  five  several  days  at 
Westminster.  A  sum  of  at  least  10,000/. 
a-year  is  thus  indirectly  levied  upon  tha  pro- 
fession ;  and  what  good  end  is  thereby  attain- 
ed ?  Surely  all  usdiil  purposes  would  be  an- 
swered if  one  affidavit  of  service  and  payment 
of  the  duty  were  made,  and  one  oath  of  allegi- 
ance, &c.  sworn ;  if  one  Judge's  Clerk  went 
though  the  farce  of  delivering  a  formal  and 
ready  signed  certificate  of  admission,  and  if 
one  Master  were  paid.  If  it  is  thought  dour- 
able  to  increase  the  expense  of  entering  the 
profession,  let  it  be  done  furlv  and  openly,  by 
raising  the  stamp,  and  let  tne  Government 
rjap  the  benefit;  but  if  this  is  not  thought 
expedient,  why  should  not  the  production  of 
a  regular  admission  in  any  one  Court,  entitle 
the  partv  to  place  his  name  on  the  roll  of  any 
other  Court,  by  the  payment  of  a  small  fee  to 
the  keepers  of  such  roll  only  ?  Such  a  plan 
would  save  much  trouble,  and  relieve  gentle- 
men entering  the  profession  from  an  odious, 
because  an  uncalled-for  tax — ^from  a  tax  vriiich, 
being  levied  in  the  shape  of  fees,  is  of  the  noMwt 
obnoxious  character.  Having  myself  gone 
through  (he  mummery,  I  am  mduced  to  call 
the  attention  of  the  profession  generally  to  the 
subject*  in  the  hope  that,  as  the  remedy  is  so 
practical,  some  member  of  the  body  who  has 
a  seat  in  Parliament  will  take  up  the  subject ; 
and,  by  carrying  through  a  remedial  measure, 
entitle  himself  to  the  tnanks  of  those  gentle- 
men who  are  about  to  be  admitted  among  us. 

I  am.  Sir, 

Your  obedient  servant, 
Lincoln's  Inn  Fields,  C.  0.  L. 

iStk  March,  1833. 


Sir, 


GAYBLKIND. 


I  All  examining  the  title  to  freehold  lands  in 
Kent;  and  so  far  back  as  the  title  can  be 


furnished,  the  lands  have  always  passed  odwr 
by  wHl  or  deed ;  so  that  the  law  of  descent 
has  in  no  instance  been  resorted  to.  The 
ouestion  to  be  ascertained  is,  whether  or  aot 
tnis  particular  estate  be  of  gavelkind  tenure. 
I  am  aware  the  legal  presumption  is,  that  all 
lands  in  Kent  are  of  gavelkuid  tenure,  and 
must  be  so  held  except  the  contrary  be  made 
to  appear;  but  aji  it  is  well  known  that  maaj 
large  estates  in  Kent  have,  by  various  statata, 
been  disgavelled  and  converted  into  the  Eaglidi 
common  law  tenure,  it  is  important  to  diseorer 
what  lands  were  comprised  u  the  disgavellia^ 
statutes.  Ther  are  not  there  described  by  mctei 
and  bounds,  out  merely  as  the  msmon,  IsadL 
hereditaments,  &c.  of  Ji.  B.,  C  />.,  &c.  &c ; 
which  seems  to  nuke  it  necessarv  to  trace  tbe 
title  of  the  lands  as  far  back  as  these  statutei, 
— a  matter  of  great  difficulty,  acd  probablj 
impossible;  and  especially  to  identify  tke 
lands,  unless  there  he  tome  ancient  desK^nption 
running  throughout.  I  shall  be  glad  to  koov 
whether  plans,  or  pliun  descripclAus.  of  the 
estates  and  lands  which  from  time  to  tiaae  have 
been  the  subject  of  the  disg^velUng  statutes,  be 
preserved  in  any  office  of  record  or  otherwise, 
or  how  the  actual  tenure  of  any  particular  laad 
in  Kent  is  with  certainty  to  be  known,  when  il 
does  not  appear  on  the  title  that  it  has  ever 
passed  either  accordmg  to  gaTelkisd  or  com- 
mon  law  tenure.  (X 


BAKKIUFTCIES  SUPERSEDED. 
From  Feb,  19,  to  Afar.  19,  IflSS.  botk  mrl 


Cue.  Cbailc*,  Qlo«ce*t«r.  Hatter. 

Freeman,  John,  jun.,  Dniyton,  Soraene^  Limnaa  ^nd  Safl 

Cloth  Manuficturer. 
Gaukrodger,  Tho.  Huddenfleld,  Merchant. 
HajrnetfTho.,  Oreat  Yarmouth,  Cahinet  Maker. 
Leadbeatcr,  John,  aad  John  Barlow,  Manchcatei,  Cabiart 

Maken. 
Lord,  Richard.  Barby,  Northampton,  Maltster,  &c. 
Myers.  Myer,  Binmingbam,  Factor  and  ^feNrnbroker. 
PrestinarC  Franck.  CeatherLane,  Uolbom,  Lookinf  Oi» 

Manufacturer. 
Swif^  Thomas  Crayden,  Eastcbarch,  Kent,  Victvaller  and 

Butcher. 
Schonswar.  Geo.,  Ferriby,  Kingston-upon-HuU,  Merrhant. 
Timson,  Abel,  DoTor,  Draper. 
Woolbert,  John  Henry,  Southampton  Row.  RuaseU  Sqaaie, 

Jeweller. 
Wright,  John,  Liirerpool,  Silk  Wca?er. 


BANKRUPTS. 
/Vow  Feb.  19,  eo  Mar,  19, 1S88,  fotS 

Bent,  James,  Bankfoot,  Hebden  Bridge,   Haltftjt,    York, 

Cotton  Spinner.     WigUtworth  &  Co.,  Oray*s  Inn }  A>t- 

c<i^  &  A«M,  Hebden  Bridge. 
Burton,  Jonathan,  High  Holbom,  Grocer,      .^^mgtm  aed 

Co,t  Bedford  Row  ;  TWyaom^Off.  Ass. 
Beer,  Wm.,  Bristol,  Whartnmr.     Uvutm,  Brvtal  -,  Jfcb  k 

BruUctmridge,  Bartlelt's  Buildings,  Holbom. 
Bttiroan,  Tho.,  and  Joseph  Mellor,   Manchceter,  Diapcas. 

Jotnunm  and  Wt9tkmralt,  Temple  j     iKoMk  It  Jhiiiin, 

Manchester. 
Bennct,  £dw.,  Merstham,  Surrey,  Smith.       Jhbmtr,  New 

BridiieSueet}  CJerk,  Off.  Ass. 
Brown,  Cha.,  Glamfi>rd  Rriggs,  Lincoln,  Chynist.      AidW- 

«oa  &  Co.,  Glamford  Briggs ;    DfmtUg  ^  Cbw,  GiayH 

Inn. 
Best,  Wm.,  Ashford,  and  Read  Best,  Birmingkan,  Pockrt 

Bonk  Makers.       Aorioti  &  CA^pliB,  Qtay^  Iwm  S^anre; 

MwkiM  it  Co.,  Birmingham. 
Beare,  John.  Birmingham  ;  Bishop  Wearmonth ;  PurhaK: 

Pall  Mali  Bast,  ^  cstminater ;  k  Lhrcrpc^l,  IroafnuBdrr. 

Wvtgfieldt  Oreat  Marlborough  street;  Akkott,  Oif.  4*s. 
Brockmao,  John,  Leamington  Priors,  Warwick,  Wine  M«t- 

chant.     ^^cMcvr  k  Coaiylow,  St.  Mildred**  Court, 

try }  P^VTTi  Lcunington  Priors. 
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BpvwacuL  Sm.,  LlTetpool,  Watch  Maker.       WUtti  h  Co., 

Toknihouse  Yard ;  Mo$on,  Lirerpool. 
Bjren,  0«o.,  Pall  Mall.  Hatter.    Grtgorf,  Clement's  In>. 
Brignall,  Tho.,  South  Mirat.  near  Bamett.  Innkeeper.    Gih- 

torn.  Off.  Am.  }    Columtime,  Carlton  Chambers,  Regent 

Street. 
Byrne,  Francii  Lee.  Kingaton-upon-Hull,  York.  Wine  and 

Sptrii  Mercltant.    Xoce  h  Co,,  Liverpool  |  Ihweoc  &  Co., 

Temple. 
Brindley,  John,  Oreat  Ban*.  Aldridge.  Stafford,  Fanner  and 

Cement  Manufacturer.    HeeUg,  Walsall,  Staibrd )  7Vr- 

Mr,  Bloomabury  Square. 
Battyll,  John,   FuUMum,    Cambridijre,   Common   Brever. 

ntllL  Lyon*t  Inn ;  Potter,  jun..  Cambridse. 
Badcer,  Wm.,  HerthyrTldvii,  Glamoraan,  Grocer.      Sart- 

Itet,  Birmingham:  Holme  9t  Co.,  New  Inn. 
ri«rke,  Wm^t  Redditcn,  Worcester,  Builder.       Brownii^, 

Redditch ;  Fortor  k  NeUo»,  Temple. 
Cardwell,  Tho.,  Manchester,  Merchant.       Tot/lor  &  Soa, 

Manchester;   Walmshf  &  Co.,  Chancery  Lane. 
Casllcdeo,  tern..  Three  Colts  Screet,    Limehouse,   Baker. 

PeUott,  IronmonKer's  Hall;  Xitchenert  Off.  Asa. 
Clarke,  John  Perc v.  Manchester,  Commission  Agent.     jU- 

Unftom  (k  Co.,  Bedford  Row ;   Morrit  &  Co.,  Manchea- 

ter. 
Clark,  Wm.  Aithur*  Biibopsgate  Street  Wine  and  Spirit 

Merchant.    Grom,  Off.  Ass. ;  NewmoM,  guildhall  Build. 

ings. 
Chambers,  Tho.,  Leamington  Priors,  Warwick,    Builder 

Skarpe  &  PUM,  Old  Jewry;  Hornet,  Warwick. 
Caon.  John.  Broad  Street,  Bloomsbury,  Eating  House  Keep- 
er.   Gi6*oa,  Off.  Ast. ;  Ci{ft  k  Co.,  Hed  Lion  Square. 
Daffum,  Thomas,  Old  Compton  Street.  8oho»  Corn  Dealer. 

ito6iston  h  Ga«  Charter  House  Square  j     Groom,  Off. 

Ass. 
Dovnes,  Joaeph,  Hatton  Street,  Islington,  Jeweller.    WUu 


',  Charles  Street.  Horely'down  f   Laekimgtoa,  Off.  Ass. 
Dickinson.  Wm.,  Milk  Street,  Cheapside,  Wirehouaeman. 

Edwonit,  Off.  Ass. ;  TtUearit  k  Co.,  Old  Jewry. 
DaTts,  Wm.  Dixon,  Leamington  Priors,  Warwicic,  Innkeep- 
er.   Porrer&JvelMa,  Temple;  /rayae»,|Warwick j^or- 

fu.  Warwick* 
Dawson.  Wm.,  Yeadon,  York,  Grocer.    Bmttgek  Co.,  Chan 

eery  Lane;  Adama,  Bradford. 
Edden,  Rich.,  Newnce  Street,  Tkilor.      Sflvealer  k  Walker, 

Furnind's  Inn  «  Canterbury. 
Erans,  John,  Haverfordwest,  Baker.    Jtaai,  Haverfordwest ) 

Hdliard  dt  HoMtingt,  Grav'b  Inn* 
Freeman,  James,  Blainafon,  Monmouth,  Victualler.     Boar- 

dilltm,  Great  Winchester  Street  J  GcocA,  Pontypool. 
Fiddes.  Robert,  Hackn^,  Tavern  KecBtr.    Ptniu,  Chwch 

Street,  Spttalfielda. 
Greenley,  David,  jun.,  Goswell  Street,  Victualler.      Watatm 

k  Broumkunt,  Falcon  Square :    Liekinxiom,  Off.  Ass. 
Gunning.  Wm.   Broadbenc,  Egham,    Surrey,   Bricklayer. 

Poole  k  Gomien,  Gray's  lanj  Cmmoa,  Off.  Asa.;  BtCUt- 

lam,  Egham  Hythe. 
Gaiger,  John,  Beaminster,  Dorset,  Grocer.    Messrs.  Berke- 

let,   Lincoln's  Inn  i    GtAsoa,  Off.  Asa. 
Greaves,  Howgate,  Leicester,  Grocer.       Sveel  k  Can,  Ba- 

singhall  Street :  Graea,  Off.  Ass. 
Gale,  Robert*  and  Richard  Mayor,  Manchester,  Dyers,  kc. 

Hitchcock,  Manchester ;  Jokatoa  k  IVeMkerall,  Temple. 
Griffltha,  John,  High  Holbom,  Confectioner.     Abbott,  Off. 

Ass.;  Tkondike,  Staple  Inn. 
GIossop,  Joa.,  BrusseU,  Belgium,  Wax  Chandler.     TeaacK, 

Off.  Ass.  i  5parr,  Copthall  Court. 
Green,  James,  Birmingham,  Itamrod  Maker.    Holm*  k  Co., 

New  Inn;  Bcrtleet,  Birmingham. 
Gibson.  Rich.  Porter,  Manchester.  Victualler.       Yomag  k 

Wart,  Blackmail  Street,  Sonthwark}     BoUk  k  Co., 

Manchester. 
Harrison,  John  Southey,  Batht  Pleture  Dealer.       PMner, 

Ca^^le  Street,  Holbom. 
Holthouae,  Canten,  New  Road,  St.  George's  in  the  East, 

Sugar  ReSner.       BiMMt,  Koy,  k  Co.,  Liverpool  Stieet ; 

Coaaoa,  Off.  Ass. 
Hopson,  Bow.,  Sconehonse,  Gloucester,  Draper.    Oriyory  k 

Smithy  Bristol ;  Blower  k  V%U94,  Linoofn'a  Inn  Fields 
Harris,  Wm.,  Castle  Hayes,  Tutbury,  Stafford,  Brickmakcr. 

Sir  J.  D.  Fowler,  Burton-upon-lrent.      Hidu  Je  Bruik- 

earidge,  Bartlett's  Buildings. 
Heslingtnn,  *itt*.\  Knaresboroueh  and  Ripon,  York,  Linen 

and  Woollen  Draper.       /fowMat  k  Co.,  New  Boswell 

Court  s  Dewee,  Knaresborough :  GiU,  Knaresborough. 
Hellewell,  John,  Wadsworth,  Halifax.  York,  WontedMa- 

nufacturer.       Jogae*  &  Co.,  Coleman  Street ;  £d«Mniils, 

Halifax. 
Hobday,  Sara.,  Bradford  Screet,  Aston,  near  Birmingham, 

Snuffer  Maker,  kc       Holme  k  Co,,  New  inn ;    Parker, 

Birmingham. 
Hodson.  I  ho.,  Westbromwich,  SUfford,  Baker.    Hant,  New 

Boswell  Coort ;  ^aat,  Wednesbury. 
Hartley,  Joseph.  Oaken  Gates,  Shlffnal.  Salop.  Miller,  kc. 

Brooke*  k  Co.,  Newport,  Salop;  Hick$  k  Marri*,  Gray's 

Inn. 
Hodgson*  Rob..  Manchester,  Brewer.      Afi<ae  k  Co.,  Tem- 
ple ;    Cro$tlejf  k  Co.,  Manchester. 
Hardy,  Rob.,  Barbican,  Victualler.      KiUkeiur,  Off.  Asa.; 

Binma,  Essex  Street,  Strand. 
Hudson,  John,  Haslingden,  Lancaster,  Plumber.     Milne  k 

Co., Temple;  MitckeU,  Haslingden. 
Hall,    John,   Burton .  upon  -  Hum  her,   Lincoln,  Builder. 


jDyaeky  k  Ce.,  9rqr^  Xaii    Qpg^  B«itoifnM|i-Httin- 

ber. 
Hawksworth.  Cha„  Liverpool,  Victualler.    ^iWasott  Liier- 

IMMl  I  A4liagto9  k  Co.,  Bedford  Row. 
Harrison,  Rich.,  Athertonf  Lancaster,  Cotton  Manulacturer. 

Bmerle§,  Veruiam  Buildings,  Gray's  Inn;  Bnchmntf 

Atherton. 
Hunt.  Wm.,  Rochdale,  Lancaster,  Woollen  Manufacturer, 

ktakelnek  k  Co.,  SeijeanU'  iaa,  Fleat  :ktJ«et ;  KtrgkaWf 

Rochdale* 
Hargill,  Stephen  Slater,  Newlay,  near  Leeds,  York,  IHrer. 

Mesara.  Woo4kmuf,  Temple ;  Suut,  Leeds. 
laaaca,  Abraham.  Petticoat  Lane,   Spiulflelds,   Rag  Mer- 
chant.   Afar*,  Calthorp  Street,  Gnvy'*  Inn  Road  I  Clark, 

Off.  Aaa. 
Jacob,  Geo.,  Sputhaiapton,  Grocer.     Sondes  k  Soma,  Crane 

Court,  Fleet  Street ;  JfiekoU,  Southampton. 
Jawaa,  Tbomaa,  otharwiae  Thomaa  James  Roland.  Kevn- 

aham.  Somerset,  Letter  of  Horses,  kc.    ToaMf. Lincoln's 

Inn  Fields ;  Okef,  Bath. 
Jowett,  Joshua,  Great  Queen  Street,  Lincoln's  Inn  Fields  t 

Furnishing  Ironmonger.     Hnaeomke,  Lyon'a  Inn ;  Bel- 
cher, Off.  Ass. 
Ikio,  Jonathan,  Leeds,  Merchant.       Seott,  St.  Mildi«4% 

Court ;  Atkin$on  k  Co.,  Leeds, 
Keith,  Wm.,  Manchester,  Merrhant.       AtUiagiimk  Co., 

Bedford  Row:  Cooies,  Manchester. 
Keene.  John  Cadogan,  Crooked  Btllett  Yard.  Kingsland 

Road,  Brickli^yev.    Abbott,  Off.Au.i  CaastabU kgMi, 

Symond*s  Inn,  Chancery  Lane. 
Uickier,  Daniel,  Brighton,  ViauaUer.     Bentoa  k  ^-ttitl 

Brighton  t  FV«tnaa  k  Co.,  Coleman  Street.  ^^' 

Lloyd,  John,  Camai von.  Builder.       Bgrme,  Cook's  Court, 

Lincoln's  Inn;  M'tltfami,  Penrhos, 
Lancaster,  John.  Aberdeen  Place,  Edgware  BoAd.  and  Obp. 

land  Street,  Lisson  Oiove,  Builder.    flMker,  Walbrook. 
Miicklow,  James.  Birmingliam,  Stamper.     tPUU,  Binmnc^ 

ham:  ^difagfoa  k  Co.,  Bedford  Row. 
Martin,  Morris.    Regent  Street,    Paper  Stainer.      Lamlew, 

Chancery  Lane. 
Morris,   Sam.,  Hellingly,  Sussex.   Shoe  Maker.      Cooper, 

Lewes ;  Palmier  k  Co.  Bedford  Row. 
Maj,  Geo.,  Evasham,  Worcester,  Bookseller.      Jr-njisJ< 

Chatham  Place,  Blackfriars;  Messrs.  Workmam,  Evesham. 
Mellor.  Jos^  Manchester,  Tailor.  NeiU,  King  Street.  Chean- 

slde;  HemUi,  Manchester.  '^ 

Newson,  John,  Silver  Street,  Wood  Street,  Whlteimith. 

,/tTvia,  Queev  Street,  Cheapside;  ^cMwr.  OCA*. 
Newbold,  William,  Birmingham,  Leather  Seller.       Bigg, 

Southampton  Buildings ;  Haywood,  Birmingham. 
Nield,  Daniel,    Shaw  Edge  within  Crompton,    Lancaster, 

Cotton  Spinner.     Hampeoti,  Manchester ;   Adlmrtom  k 

Coy  Bedford  Row. 
Noad,  David  Innes/  Copthall  Court  Agent.      JLedUce.  Old 

Broad  Screet ;  Graham,  Off.  Ass. 
NicolL  Alex.,  Conduit  Street,  Bond  Street,  Tailor,    Bittiar. 

King  Staeel,  Cheapide ;  TXnmmt,  Off.  Ass.  ^^* 

^^•.r*1.*'***i"i^^**'  Coppei»a»ith.     Marpkm^lCmU^^ 
Alley,  Royal  Exchange.  ^  ^ 

Pine,  James,  jun.,  Devonport,  Victualler.     flU/*anL  Devo»» 

port ;  Smith,  BasinghaU  StNet. 
Pass.  Michael,  Nine  Elms,  VauxhaU,  Lime  Burner.    £vam$ 

k  Harper,  Kenningtoa  Cross  |  Aaafeos^  Off.  Ass. 
Ptercy,  Edw.2Tichboume Street, Qeldea  SquaM^   Carver  it 

CTilder.    Teaaaai,  Off.  Asa. ;  Yoamg,  Poland  Street,  Ox. 

ford  Street. 
Parker,  John,  Houndsditch.  Cork  Cutter.        tdapanb,  0& 

Asa. ;  Rohimeom,  Queen  Street  Place. 


Square;'  Garwood,  Bilston. 
Rich,  Geo.,  Curxon  Street,  May  Fair,  Tailor.      Groe«,  0£ 

Ass. ;  Bargtu  k  Grant,  Curzon  Street. 
Rutland.  Tho..  Nottingham,    Bobbin  k  Carriage  Maker. 

Harriaom,  Birmingham ;  ATorlua  k  Cha^lm^  (i ray's  Inn. 
Rossetter,  Tho.,  Greatbridge,  Romaey  Extra,  Southampton. 

Miller,    ifoimcs.  Homsey. 
Roach|  Rich.  Smith,  Great  St.  Helena,  Bishopsgue  Street. 

Wane  Merchant.    Groom,  Off.  Ass. ;  Hardhg,  Chancery 

Lane.  ' 

Ryland,  Charlea,  Birmlnghfoa,  Iron  Merchant.       Clarke^ 

Richard*,  k  Co.,  Lincoln's  Inn  Fields f    CblMore,  or 

Wilis,  Birmingham. 
Sanders,  Sam.,  Totness,  Devon,  Coach  Builder.       Mkkelm 

more,  Totness  ;    Pairhumk,  Staple  Inn. 
Shea,  James,  Plymouth,  Watch  Maker,  &c.      Spper,  Broad 

Street  Buildings:  Edmonde,  Plymouth. 
Simson,    John   Mutley,   Fra'ing,    Essex,     Cattle  Jobber. 

Sporting,  Colchester ;  Sueoen»,   Wood,  k  Co.,  LitUe  St. 

Tbomas  Apostle. 
Swift,  James,  Liverpool,  White  Cooper.       Joaea  k  Ward, 

John  Street,  Bedford  Row:   Foster k  Llopd,  LiTcrpooL 
Spivey,  Joseph.  King  Street,  Great  Hermitage  Street,   Pro* 

Tision  Axent.  BdwardM,  Off.  Ass.i  PraarU,  Austin  Frian. 
Scott,  Eliz.,  Great  Yarmouth.  Norfolk,  Grocer.       Palmer, 

Great  Yarmouth ;  Ciarire,  RichardM,  k  Co,  Lincoln's  Inn 

Fields. 
Schonswar,  Geo.  and  Henry,  Kingston.npnn.Hull  and  Lon- 
don,  Merchanu.       Jlosser  &  Son,  Gray's  Inn  Placet 

^!ro«,    Hull.  ' 

Topham.  Rob.,  Dock  Head,  Berroondaey,   Linen  Draper. 

Parker,  St.  Paul's  Chnrch  Yard, 
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Tlmlsyf  6eo«  New  Quebec  Street, 

Wmrem,  Portsmouth  Chamben,  Lincoln't  Inn 


__         _  Poitman  Squire,  Vic- 

tuikiler.  '  ^ 

Fields )  KUchemer  &  TVrgvoMf,  CMT.  Am. 
TiUMleyi  Jot.,  Little  Dean  Street,  Westminster,  Ironmonger. 

Flower,  Bread  Street,  Clark,  Off.  Ass. 
Twycross,  William,  Godatmlng,  Snrrey,  Leather  Dresser. 

Pontifex,  St.  Andrew's  Coui^  Holbom.       LaekimgUM, 

Off.  Ass. 
,1\ick,  Charles,  Great  Yarmouth,  Vorfolk,  Shipwright.    Pal- 
mer, Great  Yarmouth ;    Swaim,  Sttveue  it  Co.,  Frede- 

riclt's  Place,  Old  Jewry. 
Valentine,  John   Sntherlandt   Fozhill,    Sutton   ColeAeld, 

Warwick,  Brick  Maker,  &c.     Hemhtg  &  Co.,  Lincoln's 

Inn  Fields  i   Buxter,  Athentone. 
White,  Geo.  Ness,  Waterloo  Place,   Albanv  Road,    Coal 

Merchant.     Jorde$om  &  Webb,  Lombard  Street;  WkU- 

more.  Off.  Ass. 
Witt,  Gilbert,  Chenies  Street,  Bedford  Square,  Cheesemon- 

Sn.  Palmer,  Bittre  Chambers,  Fleet  Street }  Orakmm, 
ff.  Ass. 

Watts,  Edw.,  Oldbury^n-theHill,  Gloucester,  Saddler. 
AueUH  k  Hobum,  Raymond  Buildings,  Gray's  Inn; 
Paxil  &  Sam,  Tetbury. 

Walker,  Tho.,  Oxford  Street,  Watch  Maker  h  Jeweller. 
BoeMam,  Northampton  Square. 

WIngfleld,  John  Edwards,  Pontypool,  Monmouth,  Tk^em 
Keeper.  Bomr^Uom,  Winchester  St. ;  Ooaek,  Pontypool. 

Williamson,  Rob.  and  Tho.,  Manchester,  Flour  Dealers. 
Jlamui,  jun.,  Manchester;  Jfume,  Southampton  Build- 
ings. 

Woolison,  John,  Leamington  Prion,  Warwick,  Plumber 
and  Glazier.  Skarpe  k  Field,  Old  Jewry ;  Hagitee,  War- 
wick. 

Williams,  John  Matthew,  Totterldge,  Herts,  and  Lambeth 
Road,  Surrey,  Bill  Broker.  BeUher,  Off.  Ass. ;  Goren 
k  Co.,  Orchard  Street,  Portman  Square. 

Walkingion,  Rob.,  High  Holbom,  Upholsterer.  Grtcii, 
Off.  Ass.;  Turner,  Cliflbrd's  Inn. 


LIST  OF  NEW  PUBLICATIONS. 


GRBAT  BRITAIN. 

The  Practice  of  the  Flea  Side  of  the  Court 
of  Exchequer,  with  an  Appendix  containing 
the  recent  Acts  of  Parliament  and  New  Rules 
of  Court ;  also  the  Forms  of  Writs  and  Pro- 
ceedings in  general  use,  and  a  Table  of  Costs 
as  at  present  allowed  on  Taxation.  By  T. 
Dax,  Esq.  Second  edition.  Part  1.  Price  21#. 
boards. 

The  Practice  of  the  Law  in  all  its  Depart- 
ments, with  a  View  of  Rights,  Injuries,  and 
Remedies,  as  ameliorated  dv  recent  Statutes, 
Rules,  and  Decisions,  and  shewing  the  Prac- 
tice in  Arbitration  before  Justices  m  Courts  of 
Common  Law  and  Equity,  with  new  Practicid 
Forms ;  intended  as  a  Court  and  Circuit  Com- 
panion. In  2  Volumes.  Vol.  I.  Part  I.  By  J. 
Chitty,  Esq.    IS*,  boards. 


A  Digest  of  the  Criminal  Law,  alphabetittUy 
arranged,  with  a  Collection  of  Precedents.  By 
R.  Matthews,  Esq.    12f.  boards. 

Reports  of  Cases  in  the  Courts  of  Exdie 
quer  and  Exchequer  Chamber.  By  C.  Cromp 
ton  and  R.  Meeson,  Esqrs.,  in  Micnaelmas  and 
Hilary  Terms,  3  Will.  4.  Vol.  I.  Part  H. 
Price  7*. 

Reports  of  Cases  in  the  Court  of  Kog's 
Bencn,  in  Easter  and  Hilary  Terms,  2  WiU.  4. 
By  R.  V.  Bamewall  and  J.  L.  Adolphus,  Esqn. 
Vol.  IIL  Part  IIL    Price  7#.  6i/. 

Reports  of  Cases  in  tlie  Vice  ChanceDor't 
Court.  By  N.  Simons,  Esq.  Vol.  IV.  Ptot  I. 
Price  9#. 

Reports  of  Cases  in  the  Common  Pleas  and 
other  Courts,  in  Michaelmas  and  Hilary  Teroii, 
3  WIU.  4.  By  P.  Bingham,  Esq.  Vol.  IX. 
Part  IV.    Price  6#. 


GSRMANT. 

Tittman  Geschichte  der  Deutschen  Stnf- 
gesetge.     8to.    Leipsig. 

Goertz  Examinatorium  de  HodiemoJore 
Romano  Privato.     12mo.     Leipsig. 

Metman,  Specimen  Juridicum  de  DeBctia 
Agrariis.     8vo.   Traj.  ed  Rem. 


UNITED  STATES. 

American  Law.  By  James  Kent.  4  Vols. 
8vo.     New  York. 

Reports  of  Cases  in  the  Supreme  Court 
of  Massachusetts.  By  Octavius  Bickering. 
Vol.  I.    No.  I.     8vo.     Boston. 

And  American  editions  of  Coyentry  and 
Hughes's  Digest,  Williams  on  Executors, 
ancT  Maule  and  Selwyn's  Reports. 
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Quod  oiagis  ad  noi 


Pertineti  et  nescire  mdura  cat,  flgftium».*' 


HOBAT# 


THB  NEW  BlUi  FOR  LOCAL 
COURTS. 

BsfoBX  proceeding  to  notice  the  present 
Bill  of  the  Lord  Chancellor,  it  may  be  use- 
ful to  point  out,  in  few  words,  the  scope  of 
the  fixmer  Bill^  as  originally  introduced 
in  the  Hoose  of  Commons,,  and  afterw«nb 
m  the  Lords,  in  1830.  That  Bill  was  d». 
signed  to  establish  six  species  of  Courts : 

1st.  A  sort  of  County  Court,  for  the  trial 
of  actions,  wbere  the  debt  did  not  exceed 
Mr  hundred  pounds;  and  in  tort,  50/.  A 
jury  (we  suppose  of  twelve)  was  necessary 
m  these  cases,  uokas  dispensed  with  by 
lk>th  parties. 

2d.  A  Court,  proceeding  in  the  form  of 
flaint,  far  sums  not  exceeding  five  pounds. 
3d.  A  Court  for  Legacies,  to  the  amount 
of  one  hundred  pounds. 

4th.  A  Court  for  actions  ol  any  amount, 
t5  be  tried  by  Canaeni, 
5tti,  An  Arbitration  Court. 
6th.  A  ReconcHement  Court. 
In  all  these  Courts,  the  defendants  place 
of  residence  determined  the  venue. 

The  principal  alterations  in  the  present 
Sill  axe  the  following : 

It  limits  the  jurisdietion  of  Uie  Court  to 
aetions  of  debt,  trespass,  and  trovev,  for 
twenty  pounds ;  and  actions  of  assault,  fake 
imprisonment,  slander,  libel,  seduction,  crim. 
con.y  and  all  torts  to  person  or  personal 
property,  where  the  damages  laid  do  not 
exceed  fifty  pounds ;  but  if  no  move  than 
'iO/.  be  recovered  in  the  Superior  Court,  no 
costs  are  to  be  allowed. 

NO.  CXX3HV. 


The  VBinTB  is  to  be  laid  in  the  jurisdic- 
tion where  the  plaintiff  and  defendant*  dof^ 
reside ;  and  in  case  the  plaintiff  and  defend- 
ant should  not  reside  in  the  same  jurisdic- 
tion, the  plaintiff  may  bring  his  action 
within  the  defendants  jurisdiction.  Where 
persons  are  jointly  liable,  and  not  residing 
in  the  same  jurisdiction,  the  plaintiff  is  to 
be  at  libevty  to  proceed  in  either  jurisdic- 
tion, without  joining  the  other  defendants 
in  the  action. 

The  jury  is  limited  to  «>  persons,  and 
by  consent  they  may  be  dispensed  \rith; 
and  causes  may  also  be  heard  in  private,  in 
matters  of  account. 

Each  party  may  examine  the  other  on 
oath,  in  the  presence  of  the  Judge,  one 
week  prior  to  the  trial. 

Notice  and  inspection  of  documentary 
evidence  to  be  given. 

AU  barristers  and  attorneys  are  authorized 
to  practise  in  these  Courts  as  advocates,  &c. 
'  No  execution  is  to  issue  for  ten  days 
after  the  judgment. 

The  sum  may  be  ordered  by  the  Judge" 
to  be  paid  by  instalments.    The  defendant 
may  be  exaznined  as  to  his  property ;  every 
kind  of  which  is  subjected  to  execution. 

Instead  of  an  appkal  (as  in  the  former 
Bill)  from  the  Judge  in  Ordinary  to  one  or 
both  of  the  Judges  of  Assize,  and  from  them 
to  the  Superior  Courts,  the  appeal  is  to  be 
made  to  any  two  or  more  of  the  Puisne 
Judges  of  the  Superior  Courts,  who  are  to 
sit  out  of  term  as  a  Court  of  Appeal,  with 
power  to  order  a  new  trial',  or  judgrtiertt  for 
either  party.      The  Judge  of  the  Local 
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Court,  on  notice  of  appeal,  may  order  tiie 
money  to  be  paid  into  Courts  and  security 
for  costs  to  be  given. 

As  in  the  former  Bill,  no  question  can  be 
tried,  involving  title  to  freehold,  copykold, 
leasehold,  or  other  tenure,  tithe,  toU,  mar- 
ket, fair,  or  other  franchise,  or  any  title  by 
bankruptcy ;  but  by  consent,  these  and  all 
other  questions  of  any  amount  may  be  de- 
cided in  these  Courts. 

The  Rules  of  Practice  are  to  be  made  by 
eight  or  more  of  the  Superior  Judges,  in- 
cluding the  three  Chiefs. 

The  plan  of  the  Court  of  Reconcilement  is 
the  same  rs  before ;  and  the  "  advice "  of 
the  Judge  is  not  compulsory. 

The  Legacy  and  Arbitration  Courts,  for- 
merly intend^,  are  not  novr  provided  for. 

Courts  of  Conscience,  Request,  and  other 
Courts  £Dr  small  debts,  are  to  cease. 

Fiats  in  bankruptcy  may  be  directed  to 
the  Judges  in  Ordinary;  and  in  case  of 
their  illness,  a  barrister  or  solicitcMr  may  act. 
Appeals  to  be  made  to  the  Court  of  Review, 
and  thence  to  the  Lord  Chancellor.  Official 
assignees  are  also  to  be  appointed. 

llie  Superior  Courts  of  Equity  may  send 
accounts  and  enquiries  to  be  investigated 
before  the  Local  Courts,  by  viva  voce  exa- 
mination of  witnesses  i  and  regulations  are 
made  for  the  mode  of  proceeding. 

The  Judges  in  Ordinary  are  also  to  ad- 
minister all  oaths  now  administered  by 
Masters  Extraordinary  or  by  Commissioners. 
They  are  also  to  take  pleas,  answers,  and 
examinations.  By  virtue  of  their  office, 
they  are  to  be  Examiners  of  Witnesses  in 
Equity,  and  are  to  act  according  to  the  same 
rules  as  the  Examiners  of  the  Superior 
Courts,  with  liberty  [as  provided  in  Lord 
Wynford's  Bill,  in  common  law  suits]  to 
put  any  questions  they  may  think  fit,  in 
writing,  which  are  to  be  annexed  to  the  in- 
terrogatories. The  parties  on  both  sides 
may  be  present  at  the  examination. 

The  Chancellor  and  Chief  Baron  are  to 
be  authorized  to  make  rules  and  orders  for 
the  more  effectual  taking  of  evidence  in 
Equity  suits  before  the  Judges  in  Ordinary. 

The  rest  of  the  Bill  relates  to  the  ap- 
pointment of  the  Judges  and  officers  of  the 
Court,  the  forms  of  proceeding,  and  other 
details  incident  to  the  general  clauses  above 
abstracted. 

The  following  is  such  portion  of  the  Bill 
as  we  are  able  to  find  room  for  this  week : 

1 .  Whereas  it  is  expedient  that  the  tneans 
should  be  afforded  to  the  people  of  this  realm 
of  having  their  suits  tried  as  speedily  and  as 
near  to  their  own  homes  as  may  be,  whereby 
expense^  vexation,  and  delay  may  be  avoided : 


And  whereas  it  »  fitting  that  alfihe  fintihe 
provisions  fortius  purpose  should  be  confined 
to  certain  parts  of  the  country,  to  the  end  tU 
the  rest  thereof  may  profit  of  toe  impro?eme&ti 
suggested  bv  experience  when  the  same  ihiU 
be  extended'  over  the  ^faol^  of  the  kingdom, 
and  that  the  due  admmistration  of  justice  may 
be  placed  upon  a  sure  foundation;  Be  it  en- 
acted, that  it  shall  be  lawful  for  bis  Majatj, 
in  such  cases  as  he  shall  deem  it  expedient  ao 
to  do,  to  nominate  and  appoint,  by  commissloQ 
under  the  Great  Seal,  one  serjeant  at  law,  or 
one  barrister  of  ten  years  standmg,  for  any  oe 
or  more  county  or  counties,  riding  or  ridinn, 
or  any  parts  thereof  respectively,  who  shall  be 
called  tne  Judge  in  Ormnary  of  the  same,  and 
shall  preside  in  a  court  to  be  called  the  Comt 
of  the  Judge  in  Ordinary ;  and  every  sach  Judge 
shall,  withm  the  limits  of  his  jurismction,  ban, 
exercise,  and  enjoy  all  the  rights,  powers,  and 
privileffes  of  a  Judge  of  a  Court  or  Record. 

2.  Tnat  every  such  judge  shall  divide  his  juris* 
diction  into  districts,  specifying  the  parishes  and 
townships  contained  in  each  distnct,  andtbe 
place  01  trial  for  each  district,  and  shall  hold 
courts  for  the  trial  of  causes  at  each  of  such 
places  as  many  times  in  the  year  as  his  Majesty 
shall,  by  and  with  the  advice  of  his  Most  Ho- 
norable Privy  Council,  think  fit  to  order;  and 
that  every  such  Judge  shall  appoint  the  par- 
ticular times  for  holding  his  courts  at  each  of 
the  said  places  during  the  year,  such  times  pot 
being  within  the  month  of  August,  nor  beui(( 
the  times  for  holding  the  assizes  or  the  quarter 
sessions  of  the  peace  at  the  said  places,  aad 
shall  cause  notice  to  be  given  in  tne  London 
Gazette  of  the  several  districts  within  hia  jum- 
diction,  and  of  the  parishes  and  townships  con- 
tained in  each  district,  and  of  the  times  and 
places  so  appointed  for  trial. 

3.  That  every  Judge  in  Ordinary  shall  be 
and  is  hereby  declared  to  be  a  justice  of  tbe 
peace  for  the  county  or  counties,  or  riding  of 
ridings,  for  which  or  for  any  part  of  which  he 
shall  oe  appointed  such  Judge  in  Ordinary,  al* 
though  he  may  not  have  any  such  qualificatka 
by  estate  as  is  required  by  law  in  the  case  of 
any  other  person  being  a  justice  of  the  peace 
for  any  county  or  riding. 

4.  lliat  for  each  of  the  sud  Judges  in  Ordintfy 
it  shall  be  lawful  for  his  Majesty  to  appoint  one 
fit  and  proper  person  to  be  the  registrar  of  the 
court  to  be  holden  by  the  said  Judge,  and  ttat 
every  such  registrar  may  appoint  one  fit  and 
proper  person  to  be  his  clerk. 

6.  That  each  of  the  sud  Judges  shall  and 
may  appoint  a  fit  and  proper  person  to  be  the 
crier,  and  two  fit  and  proper  persons  to  be  the 
messengers  and  ushers,  of  the  court  to  be 
holden  by  the  said  Judge ;  and  in  case  it  bbau 
happen  tnat  the  service  of  the  said  court  sbul 
require  any  extra  messengers  to  be  appointed, 
then  each  of  the  said  Juices  shall  have  po^f 
to  appoint  such  number  of  fit  and  propo"  p^- 
sons,  from  among  the  bound  bauifi's  to  the 
sheriffs,  to  be  extra  messengers,  as  may  appear 
to  him  to  be  necessary,  with  the  approbation 
of  one  of  his  Migesty's  Principal  Secretaries  of 
State :  Prorided  always,  that  the  persons  ap- 
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fNMAled  messengerB  «nd  uahen  shall  find  seca- 
lity,  to  the  satisiBctioa  of  the  Jud^  by  whom 
they  fhill  be  appomted,  to  the  amount  of  two 
hnndred  pounds,  such  security  to  be  given  in 
the  form  of  a  bond  to  the  Keffistrar  of  the 
eourt,  conditioned  for  the  f uthf m  discharge  of 
the  duties  of  such  messengers  and  ushers. 

6.  That  the  said  Judges  and  the  said  Regis- 
trars shall  hold  their  offices  as  long  as  mey 
shall  well  behave  themselves  therein,  and  shall 
not  be  removed  therefrom  unless  the  two 
Houses  of  P^liament  shall  present  a  joint 
address  to  his  Majesty  praying  for  such  re- 
moval. 

7.  That  the  said  Clerks  shall  hold  their 
offices  during  the  pleasure  of  the  said  Refifistrars 
respectively;  and  the  said  Criers  ana  Mes- 
aenfi^ers  ana  Ushers  and  Extra  Messengers  shall 
kola  their  offices  daring  the  pleasure  of  the 
said  Judges  respectively;  and  that  the  said 
Clerks,  Criers,  Messengers,  and  Ushers,  and 
Extra  Messengers,  may  be  removed  from  their 
offices  by  the  said  Registrars  and  Judges  res- 
pectively in  a  summary  manner,  and  without 
any  reason  being  assigned. 

o.  That  each  of  the  said  Judges,  before  enter- 
ing upon  the  execution  of  his  office,  shall  take 
an  oath  in  the  following  form  before  the  Liord 
High  Chancellor,  who  is  hereby  authorized  to 
administer  the  same,  and  again  before  the 
Cu9t09  Rotularum,  or  in  his  absence  before  the 
High  Sheriff  and  Clerk  of  the  Peace,  who  are 
severally  authorised  and  required  to  administer 
the  same  in  the  open  Court  of  tiie  said  Judge 
in  Ordinary: 

*  I,  j4.  B.p  do  solemnly  swear,  that  I  vnll 
falthf  idly  and  to  the  best  of  my  ability  execute 
the  office  of  Judge  in  Ordinary  for  the  [here 
specfff  the  eounUf,  Sjfv.  for  which  the  Judge  is 
appointed'],  ana  admmister  justice  equally, 
without  fear,  favour,  or  affection. 

'  So  help  me  Gon.' 

9.  That  every  such  registrar  and  clerk  shall 
be  sworn  in  open  Court  before  the  Judge  in 
Ordinary  faithfully  to  execute  his  office  in  the 
following  form ;  (that  is  to  say,) 

-  *  I,C.  />.,  do  swear,  that  I  w^  faithfully  and 
to  the  best  of  my  ability  execute  the  office  of 
Registrar  [or  Clerk]  of  this  Honourable  Court. 

*  So  help  me  God.' 

10.  That  no  person  appointed  to  any  office 
under  this  act  shall  demand  or  take,  upon  any 
pretence  whatsoever^  any  fee,  gratuity,  or 
emoltunent  other  than  and  except  such  fees  as 
are  allowed  in  and  by  the  schedule  marked  (  .) 
to  this  act  annexed,  or  as  may  from  time  to 
time  be  settled  and  allowed  by  the  Judges  of 
<he  Superior  Courts  at  Westmmster  as  herein- 
after mentioned ;  and  if  any  such  person  shall 
offend  in  that  behalf,  he  shall  lose  such  office  as 
he  may  hold  under  the  authority  of  this  act,  and 
be  disabled  from  ever  agun  holding  the  same 
or  any  other  office  under  this  act. 

1 1 .  That  all  fees  from  time  to  time  payable 
by  virtue  of  this  act,  except  such  as  are  payable 
to  messengers,  extra  messengers,  and  attor- 
neys, shall  be  paid  to  the  registrars  or  their 
ei^-ks,  and  shall  bv  them  be  carried  to  the  ac- 
count  of  a  fund  to  oe  called  **  The  Fee  Fund," 


and  shall  be  from  time  to  time,  as  the  Judges 
in  Ordinary  shall  direct,  paid  into  the  Con- 
solidated Fund  of  the  United  Kingdom  of 
Great  Britain  and  Ireland,  at  the  Bank  of 
England,  after  deducting  such  sums  as  shall  be 
allowed  to  such  judges  or  other  officers  byway 
of  salary. 

12.  That  any  persons  admitted  barristers  at 
law  may  practise  as  advocates  before  the  sud 
Judges  in  Ordinary,  and  any  persons  admitted 
attorneys  of  any  of  the  Superior  Courts  at 
Westmmster  may  practise  as  advocates,  attor.- 
neys,  or  agents  before  the  said  Judges ;  but  no 
attorney  or  agent  so  practising  slu^U,  on  any 
pretence  whatever,  demand  or  take  more  by 
way  of  fees  for  work  by  him  done  than  accordl- 
ing  to  the  table  of  fees  set  forth  in  schedule 
marked  (  .)  to  this  act  annexed,  or  according 
to  such  table  of  fees  as  may  from  time  to  time 
be  settled  by  the  Judges  of  the  Superior  Courts 
at  Westminster  as  hereinafter  mentioned ;  and 
if  any  attorney  or  agent  so  practising  shaU 
offend  in  that  behalf,  he  shall  be  liable  to  the 
payment  of  such  fine  as  the  Judge  in  Ordinary, 
upon  examining  in  a  summary  manner  the 
charge  against  nim  made  by  any  person  of 
whom  he  may  have  demanded  or  received  such 
fees,  shidl  thmk  fit  to  impose ;  and  if  such  fine, 
shall  not  be  paid  at  the  time  oi*dered  by  the 
said  Judge,  the  same  shall  and  may  be  levied 
by  a  writ  of  Jlefi/acifu  to  be  issued  out  of  the 
court  of  the  said  Judge. 

13.  That  a  table  of  all  fees  authorized  for  the 
time  being  to  be  taken  by  any  officers  of,  or 
attorneys  practising  in,  the  Cfourts  of  Judges 
in  Ordmary,  shall  be  huuff  up  in  some  cour 
spicuous  place  in  every  such  court. 

14.  That  no  attorney  shall  bring  any  action 
in  any  Court  of  any  Judge  in  Ordinary  for 
any  business  done  ov  him  in  or  about  any 
cause  in  any  Court  or  an^  Judge  in  Ordinary, 
until  a  copy  of  the  bill,  signed  with  the  attor- 
ney's name  and  place  of  business,  shall  have 
been  delivered  personally,  or  at  the  dwelling 
place  of  the  party  charged  therein,  at  least  one 
calendar  mouth  before  the  commencement  of 
the  action ;  which  bill  may  be  referred  by  the 
party  charged  therein  to  the  registrar  of  the 
court  within  whose  jurisdiction  such  party  shall 
reside,  to  be  taxed  by  such  registrar ;  and  if 
the  attorney,  or  the  party  charged  or  his  at* 
tomey,  having  two  days  notice  ot  the  time  and 
place  appointed  for  taxation,  shall  neglect  to 
attend,  tne  registrar  may  proceed  to  tax  the 
bill  eof  parte,  and  the  amount  allowed  by  him 
only  shAU  be  recovered :  Provided  always,  that 
every  action  brought  in  the  Court  of  any  Judge 
in  Ordinary  by  any  attorney  or  solicitor  lor 
work  done  m  any  other  Court,  or  in  any  mat* 
ter  not  connected  with  any  cause  in  the  Court 
of  any  Judge  in  Ordinary,  shall  be  brought  ac- 
cording to  the  course  of  the  law  of  the  realm 
and  theprovisions of  this  act. 

15.  Tuat  every  such  Judge  in  Ordinary  shall 
have  cognizance  of  and  shall  try,  in  the  man-* 
ner  herein-after  directed,  all  actions  qf  as- 
sumpsit, covenant,  and  debt,  whether  the  debt 
be  by  specialty  or  on  simple  contract,  and  all 
actions  whatever  in  the  nature  qf  actions  tw 
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<iifi  recovery  of  ieb%  md  all  acdont  of  trespass 
or  trover  for  takiA^  goods  and  chaUels,  pro- 
vided the  fittin  jBouglit  to  be  recovered  shall  not 
exceed  tweniv  pomids ;  all  actioBS  of  persooal 
tort,  and  actums  in  the  nature  thereof,  whe* 
ther  the  same  be  for  assault,  or  assault  and  bat- 
tery, or  false  imprisonment,  or  slander  by 
words,  or  for  Ub  J,  or  seduction,  or  criminal 
conversation,  or  false  representation  of  charac- 
ter,  solvency,  or  {N-operty,  or  for  malicious 

Srosecution,  or  for  maliciously  arresting  or 
olding  to  bail,  or  for  walicbusly  issuing  out 
a  commiseion  or  /ht  in  bankruptcy,  or  for  any 
other  tort  whatsoever  to  the  person  or  to  per- 
sonal property,  provided  the  damages  sought 
to  be  recovered  shall  not  exceed^v  pounds : 
Provided  alwavs,  that  no  action  shall  be  tried 
by  any  such  Judge  in  Ordinary  wherein  the 
title  to  land,  whether  fro^old,  copyhc^d,  leas*, 
bold,  or  other  tenure  whatsoever,  or  to  any 
tithe,  toll,  market,  fisir,  or  other  franchise, 
^iidl  be  in  question,  unless  both  parties  shall 
•ign  a  memoFandum  stating  that  they  believe 
muk  title  to  be  in  questioi^,  and  are  willing  to 
have  it  tried  by  any  such  Judge:  Provided 
also,  that  if  any  answer  shall  be  nled  with  the 
registrar,  whereby  any  title  to  land  as  aforesaid, 
or  to  tithe,  toll,  mark^,  fair,  or  other  fran- 
didse,  shall  come  in  question,  the  cause  shall 
cease  before  the  Judge  in  Ordinary  upon  the 
party  who  shall  put  in  luch  answer  verifying 
the  matter  of  the  same  upon  oath,  and  the 
costs  of  tibie  other  party  shall  be  allowed  and 
taxed  as  herein-after  directed,  unless  both  par- 
ses or  their  attorneys  shall  sign  amemoranaum 
agreeing  that  the  cause  ehaU  proceed  before 
me  said  Judge. 

16.  That  if  bothparUes  shall  agree,  by  a 
memorandum  signed  b^  them  or  by  their  attor- 
neys, that  the  Jud^e  m  Ordinary  shall  have 
ipower  to  try  any  of  the  actions  herein-before 
Mspectively  mentioned  in  which  the  sum  sought 
to  be  recovered  shall  exceed  the  sum  of  twenty 
pounds  or  fifty  pounds,  herein-before  limited 
in  the  case  of  such  actions  respectivelv,  or  any 
action  in  which  the  title  to  land,  whether  of 
freehold,  copyhold,  leasehold,  or  other  tenure, 
or  to  any  tithe,  toll,  market,  fair,  or  other 
franchise,  shdl  be  in  question,  then  and  in 
auch  case  the  said  Judge  shall  have  jurisdiction 
-and  power  to  try  such  action :  Provided  always, 
that  the  said  parties  or  their  attorneys  shall 
state  in  their  said  menorandmm  of  agreement 
that  they  know  such  cause  of  action  to  be 
above  the  said  sums  respectively,  or  that  thev 
know  such  tide  to  cone  in  qiiestioii  in  #uch 
action,  and  provided  that  sucn  memorandum 
shall  be  filea  with  the  registrar  at  the  time  oi 
filing  the  demand  of  the  plaintifl^  a4  herein- 
after diracted ;  provided  also,  that  all  local  ac- 
tions to  be  tried  before  any  Judge  in  Ordinary, 
with  the  consentof  the  paities,  Mialll>e  brought 
and  tried  in  that  jurisdiction  only  im  which  tiie 
lands,  tenements,  or  hereditaments  are  in 
-respect  whereof  such  actions  shall  be  brought. 

17.  That  all  actions  to  be  brought  in  pur- 
suance of  this  act  shall  be  deemed  to  arise  and 
shall  be  triedwitldn  the  jurisdiction  of  the  Judge 
in  Ordinary,   vntiun  Whose  jurisdiction  ue 


[plaintiff  or  any  one  of  Ae  plaMii»  sMdw 
the  defendant  or  defendants  shall  rssidei  asj 
in  case  the  plaintiff  or  some  one  of  tjie  phis- 
tiffs  shall  not  reside  within  the  saike  juriadw* 
tion  as  the  defendant  or  dofendaats,  then  il 
shall  be  lawful  for  the  plaintiff  or  plaiatiAis 
bring  his  or  their  action  before  the  Judf  e  ia(^^ 
dinary  within  whose  jurisdiction  tiie]  ^tmdsDt 
or  defendants  shaU  reside ;  and  whers,  la  cm 
of  persons  joiatiy  liable,  all  the  pmooi  10 
liable  shall  not  reside  within  the  juriaiictifiB 
of  the  same  Judge  in  Ordiaarv,  it  shall  belst* 
fill  for  the  phuntiff  or  plaintiffs  to  brivm  Us  or 
their  action  before  any  Judge  in  OrdiMiy 
within  whose  jurisdiction  any  of  the  penonseo 
jointij  liable  shall  reside,  by  serviag  sucl  hit* 
mentioned  person  or  persons  with  a  denial 
in  the  manner  herein-after  mentloaed;  nd 
such  last-mentioned  person  or  penaaa  niy 
serve  the  other  person  or  persons  so  ymf 
liable  with  notice  of  such  deinaBd,  in  order 
that  he  or  they  may  wpear  and  join  in  deM* 
ing  such  action ;  and  in  eaoe  such  o^r  per* 
son  or  persons  shall  not  appear  and  join  in  ^ 
fending  such  action,  the  action  nay  pfsoecd, 
and  judgment  may  be  obtained  and  execotioB 
issued  against  the  person  or  persons  who  shiO 
have  been  served  with  the  plaintiff's  dcstt&d, 
notwithstanding  the  others  jointly  liable  any 
not  have  been  served  with  aoch  demsad  or 
joined  in  such  action^  and  no  pka  is  sbii6 
ment  shall  be  allowed  for«  or  advantage  tskea 
of,  the  non-joinder  of  the  person  or  penoai  n 
iointly  liabfe:  Provided  always,  and  tberfiii 
hereby  reserved  to  the  person  agaimt  wiwa 
execation  may  have  been  iaiued  m  figiKt 
which  he  may  have  to  demand  eontnbiitkie 
A-om  the  other  person  or  persons  jointly  liobk 
with  him  1  and  in  case  be  shall  have  cssnd 
such  other  person  or  persons  to  be  perMHisllf 
served  with  a  notice  of  tiie  plsintjff 's  dtansd 
in  such  action  ten  days  before  the  day  appoist- 
ed  for  appearing  and  answering  to  the  uoe, 
the  judnnent  recovered  a^ainat  )vkn  ie  fod 
action  shall  be  admissible  in  evidence  ia  sQ 
action  for  contribution  afterwards  brouf^  ^ 
him  against  the  person  or  jieraons  00  penoo- 
ally  served  by  him  as  aforesaid,  for  the  puvp** 
of  proving  their  liability  to  such  oontrihitMat 
but  in  case  he  shall  not  have  caused  sudi  other 
person  or  persona  to  be  personally  iwed » 
aforesaid,  toen  the  liability  of  an^  poison  « 

persons  to  contribution  sImU  be  frev«l  i»  tk* 
ordinary  manner^ 

18.  That  fro^i  and  after  tha  eonakeneenot 
of  thio  act,  if  any  action  shatt  be  hromrH  ii 
any  of  His  Miges^'s  Superior  Conrla  of  Csn- 
mon  Law  for  any  cfose  for  wbidk  an  actisi 
might»  withont  the  consent  of  the  pavtios,  hsn 
been  brought,  in  pujrsuanoe  of  this  act,  b^m 
any  Judge  in  Ordinary,  [save  and  except  wbon 
the  power  of  suing  in  the  sud  superior  Cosit 
is  hereinbefore  reserved,]^ and  the  phintiff  h 
such  action  shall  recaver  no  more  tdantweatj 
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t^ds.  tktn  and  bt  such  case  tlie  plaiiititf  thcll 
BBve  Jiid^ent  only  for  the  scun  so  recofered 
ID  such  action,  widiout  anj  costs  whatsc^fer, 
anlesB  the  defendant  or  defendants  in  such  ac- 
tion shall  have  consented,  by  a  mcmorandnni 
signed  by  him  or  them,  or  his  or  their  attoraer, 
to  the  action  being  bronght  in  one  of  the  said 
saperior  Gonrts,  or  unless  snch  actkm  be  f&r 
any  tort,  and  the  Judge  before  whom  the  same 
shall  be  tried  shall  certify  on  the  back  of  the 
record  that  the  action  was  fit  to  be  brought  in 
such  snperifv  Court. 

19.  That  firom  and  after  the  commencement 
of  this  act  no  action  shall  be  brought  or  pro- 
ceedings had  in  any  Court  of  Consdence  or 
Court  of  Requests,  or  other  Court  for  the  Re- 
eover^  of  Small  Debts,  within  the  limits  ai  the 
jurisdiction  of  any  Judge  in  Ordinary,  for  any 
BkBtter  whereof  such  JiMge  in  Ordinary  has  jn- 
risdietiott. 

20.  That  it  shall  not  be  lawful  to  split  or 
diride  any  cause  of  action  for  the  purpose  ef 
Mngte^p  the  same  within  the  Jurisdiction  of 
sny  Jnige  in  Ordinarv;  and  in  case  it  shaD 
appear  to  the  smd  Juage,  in  any  stare  of  the 
proceedings,  that  any  cause  of  action  has  been 
so  split  or  divided,  he  shall  &miss  the  action 
broui^t  thereupon  with  costs,  unless  the  plain- 
tiff or  his  stkmiev  AaO  sign  a  memorandum, 
to  be  filed  v^th  the  registrar  of  the  Court,  un- 
dertaking to  accept  snch  sum  of  money  as  the 
Court  is  by  this  act  empowered  to  SK^u^ge  hi 
feD  of  the  whole  of  his  demand  in  respect  of 
IJbecaose  of  action  so  split  or  divided;  and 
thereupon  the  plaintiff  shall,  upon  proving 
his  ease,  recover  to  an  amount  not  exceeding 
that  which  the  Court  is  by  tMs  act  empowered 
to  adjudge,  sfnd  such  judgment  shall  be  a  full 
fischorge  of  all  demands  of  such  plaintiff 
against  the  defendant  or  defendants  for  the 
sMne  cause  of  action  in  all  Conrts  whaiteoever. 

^  21.  That  everv  action  to  be  brought  in  the 
Court  of  any  Jvtige  in  OrcBaary  shall  be  cora^ 
meaced  by  a  denannd  in  writii^^,  in  which  de- 
HHuid  the  plaintiff' shall  shortly,  and  acconfing 
to  the  tmtn  of  the  case,  set  forth  his  cause  of 
action,  whether  for  debt  or  damages,  and  shsJI 
afao  state  the  place  of  abode  of  himself  and  of 
his  attMney,  if  he  soe  by  one,  and  the  place 
of  abode  of  the  defendant,  and  shaH  cause  one 
eopy  of  such  demand  to  be  filed  with  the  regis- 
trar of  die  said  Court,  three  weeks  before  the 
sitting  of  the  Coot  at  w^ch  the  cause  is  to  be 
tried,  ond  such  registiBr  shaU  paste  the  sud 
€apy  in  a  hook  to  be  by  him  aept  for  that 
purpcse,  and  shall  set  down  in  such  book  the 
tiaie  and  place  for  the  trial  oi  the  cause ;  and 
a  copy  of  such  demand  sludl  be  served  upon 
ttwh  defendant  by  a  messenger  of  the  Court 
three  weeks  before  tfie  sitting  of  the  Court  at 
which'  the  cause  is  to  be  tned ;  and  at  the 
feot  of  s«eh  copy  a  notice  shall  be  f^ven  of  the 
time  and  f^e  at  which  the  pluntiff  httend^ 
to  try  the  caase,  and  tfiat,  in  defai^  of  the  de- 
iMant  appearing  by  himself,  or  his  counsel 
or  attomey^and  answering  at  siieliF  tune  and 
^iace,  the  tiial  will  proceed  in  his  absence : 
mvidod  aftways,  tiMt  the  place  specified  in  such 
notice  as  the  ptaee  of  triri  shaff  be  Hte  pia<e 


of  trial  appoiatod  by  virtie  of  tMs  aot  for  the 
<fotri0t  in  wiMl  the  defendant  resides. 

22.  That  the  copv  of  the  plaintiff's  demand, 
containing  sueh  notice  as  aforesaid,  hereinbe- 
fore directed  to  be  served  on  ikt  defendant, 
may  be  served  either  by  deliverng  snch  copy 
to  the  defendant,  or  bydeHveriag  such  copy  to 
the  wife  or  servmnt  of  the  defeMiDt,  at  the  de^ 
fendant's  usoalnlace  of  abode,  or  to  any  person 
at  such  place  of  abodo,  being  or  representingf 
himself  or  herself  to  be  an  inmate  thereat,  pro- 
vided that  the  purport  ef  such  demand  and- 
notice  be  at  the  time  of  suth  service  explained 
to  the  defendant  or  other  person  to  wIuhb  the 
same  may  be  delivered  a*  aforesaid ;  ^nd  m 
caae  the  messenffer  who*  sbaU  he  employed  to* 
serve  flie  copy  of  suseh  demand  and  notice  shall 
demand  odnnttaaee  into  tiie  howe  where  ther 
defendant  usnaUyiesides,  and  such  adnnttaace 
shan  be  refused,  it  shall  be  lawful  for  him  u> 
put  such  copy  into  the  hovse,  or  to  ^x  sncli 
copy  upon  the  door  of  the  hense,  and  the  same 
mm  in  sudi  case  be  deemed  to  be  good  scr« 
vice  upon  the  defendant. 

ir3.  That  tile  defendant,  if  he  diall  so  think 
fit,  may  serve  upon  the  plaintiff  or  his  attorney, 
within  ei^t  days  after  the  service  of  the  phiin- 
tiff^fs  demand,  an  answer  in  writing,  setting 
fbr^  shortly,  and  according  to  the  truth  of  the 
casej  the  natore  of  his  defence ;  and  if  he  shall 
not  withsn  such  e^t  days  so  serve  the  plaintiff 
or  his  attorney  WKh  such  anawer,  he  shall  only 
be  allowed  at  the  trial,  by  way  ai  defence,  to 
insist  upon  and  give  in  evideiiee  matter  in  de« 
nial  of  the  cause  of  action,  but  not  any  special 
matter  which  confesses  and  avoids  the  cause  of 
actiott,  nor  any  matter  in  justification,  unless 
the  plaintiff  shall  consent  to  his  so  doinff ;  and 
in  case  the  defendant  shall  at  tint  trial  apply 
for  leave  to  make   sn^   raociai  defence  aa 
aforesaid,  the  Ju^  in  Olrainaiy  may,  if  he 
shall  so  thank  fit»  postoone  the  tnal,  upon  the 
defendant  paving  to  the  plaintiff  the  costs  of 
the  day;  and  in  case  tne  said  Judge  shall 
postpone  the  trial,  the  defendant  may  either 
then  and  there,  sr#  tmna,  state  in  court  the 
special  gronnd  of  his  defence,  wbsch  shali  bo 
taken  down  in  writing  by  the  re^slrar  or  hss 
clerk,  and  a  copy  thereof  faniished  to  the 
phuntiff',  or  his  attorney,  at  the  expense  of  the* 
defendant,  or  the  defendant  may,  witUn  eight 
days  after  sndi  postponement  of  the  trial,  serve 
the  plamfiff  or  hia  attorney  with  an  answer  in 
writing,  containkig  the  special  groood  of  his 
deflsnce* 

24.  That  in  all  cases  of  actions  brought  be- 
fore any  Judge  in  Ordinary,  other  than  and 
except  actions  for  assault,  or  assault  and  bat- 
tery, or  fbr  slander;  libel,  false  imprisonment, 
luolicions  prosecution,  malicious  arrest,  or 
holdsS]^  to  bail,  or  for  OMlicious  issalag  out  a 
commission  or  fittt  in  bonknapley,  or  for  seduce 
tion,  or  erimkial  conversation,  it  shall  be  law- 
ful for  the  defendant,  after  being  served  with 
the  demand  of  ike  pluatiff,.  to  make  a  tender 
to  him  of  a  sum  by  way  of  satisfaction  of  his 
demand,  and»  if  the  same  shall  be  refused  by 
the  said  plamtSff,  to  pay  the  same  into  court  to 
theregisMr^  or  to  fas  ioia^^  camta  auaa  by  waf 
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of  satlslaction  of  such  demandy  without  any 
previous  tender  thereof  to  the  plaintiff,  ij^ving 
notice  in  either  case  to  the  plaintiff  or  his  at- 
torney of  such  payment  into  court ;  and  if  the 
judgment  shall  be  entered  against  the  defend- 
ant for  no  more  than  the  sum  so  tendered  and 
paid  into  Court,  or  so  paid  into  court  without 
anv  previous  tender,  the  plaintiff  shall  pay  to  the 
deiendant  the  costs  by  him  incurred  after  the 
tender  and  refusal,  or  after  the  notice  of  such 
payment  into  court  without  a  tender,  as  the 
case  may  be,  such  costs  to  be  taxed  and  reco- 
vered as  hereinafter  directed,  and  shall  take 
the  money  paid  out  of  court :  Provided  alMrays, 
that  where  any  person  against  whom  any  action 
shall  be  brought  for  any  thing  done  in  pursu- 
ance of  any  act  of  parUament,  or  in  the  execu- 
tion of  his  office,  or  otherwise,  is  now  by  law 
enabled  to  tender  amends  or  pay  monej  into 
court  in  any  case  not  mentioned  in  this  act, 
nothing  herein  contained  shall  deprive  such 
person  of  such  right,  power,  or  privilege. 

25.  That  after  any  such  answer  as  uoresaid 
shall  have  been  served  on  or  furnished  to  the 
plaintiff,  the  trial  shaU  proceed  upon  the  de- 
mand and  answer,  without  any  further  plead- 
ing or  formal  joinder  of  issue. 

26.  That  the  demands  and  answers  in  actions 
before  any  Judge  in  Ordinary  may  be  accord- 
.ing  to  the  forms  set  forth  in  tne  schedule  (     ) 

to  this  act  annexed,  or  as  near  thereto  as  the 
circumstances  of  the  case  will  adm}t,  until  and 
unless  it  shall  be  otherwise  directed  bv  his  Ma- 
jesty, by  and  with  the  advice  of  his  Most  Ho- 
nourable Privy  Council,  as  herein-after  men- 
tioned. 

27.  That  where  either  party  reouires  longer 
time  than  is  hereinbefore  allowed  before  put- 
ting in  his  answer,  or  before  proceeding  to 
trial,  he  shall  make  application  to  the  Judge 
three  days  before  the  time  when  he  ought  to 
have  so  put  in  his  answer,  or,  if  tie  desires  the 
trial  to  be  delayed,  three  days  before  the  first 
day  of  the  sitting  of  the  court  at  which  the  trial 
was  intended  to  be  had,  giving  in  either  case 
two  days  notice  to  the  other  party  or  his  attor- 
ney ;  and  the  said  Judge  shall,  upon  hearing 
the  party  or  his  attorney  on  the  matter  of  the 
application,  and  also  the  other  party  or  his  at- 
torney, and  both  upon  oath,  if  he  thinks  fit, 
(which  oath  he  is  hereby  authorized  to  admi- 
nister,) have  power  to  grant  or  refuse  the  delay 
sought,  and  to  impose  such  terms  as  he  thinks 
fit  in  respect  of  costs  or  admissions  upon  the 
party  seeking  the  delay ;  but  if  the  Judge  re- 
fuses the  said  request,  he  shall  in  every  case 
order  that  the  party  applying  shall  pay  the  costs 
of  the  other  party ;  and  in  aU  cases  the  said 
Judge  shall  have  power  to  cause  the  whole  or 
any  part  of  the  costs  to  be  p<ud  by  the  attorney, 
if  ne  shall  appear  to  have  been  the  cause  of  the 
expense  whicn  bos  been  incurred. 

'JS.  That  in  all  actions  of  assumpsit,  cove- 
nant, and  debt,  whether  the  debt  be  on  specialty 
or  on  simple  contract,  and  in  all  actions  what- 
soever in  the  nature  of  actions  for  the  recovery 
of  debt,  and  in  all  actions  of  trespass  or  trover 
for  taking  ^oods  and  chattels,  brought  before 
any  Judge  m  Ordinary,  it  shall  be  bwful  for 


the  plaintiff,  after  filing  and  servioe  of  Mi  de* 

mand,  to  apply  to  the  said  Judge  for  leave  to 
examine  the  defendant  upon  his  oath  toudung 
the  subject-matter  of  such  action,  and  for  tke 
defendant,  after  being  served  with  audi  de» 
mand,  to  i^ply  to  the  said  Judge  for  leave  t» 
examine  the  plaintiff  upon  his  oaA  touting 
the  same;  but  before  any  such  examieaticn 
shall  take  place,  a  week's  notice  shall  be  given 
to  the  party  to  be  examined,  or  to  his  attorney, 
by  or  on  behalf  of  the  party  applving  for  sodi 
examination;  and  all  such exanunationa shall 
be  had  before  the  Judge  in  Ordinary  at  ids 
chambers,  in  the  presence  of  the  counsel  or 
attorneys  of  the  parties,  if  the^  think  fit  to  at- 
tend, and  shall  be  taken  down  m  writing  by  the 
Registrar  or  his  clerk;  and  both  parties,  ia 
case  both  are  to  be  examined,  shall  be  examia- 
ed  at  the  same  meeting,  and  one  party  shall 
not  be  at  liberty  to  examine  the  other  party 
without  being  subject  te  examinatioa  himself; 
and  either  party  may  by  himself,  or  by  his 
counsel  or  attorney,  examine  the  other  party; 
and  after  anv  such  examination  the  said  Jodie 
may,  if  he  shaU  think  fit,  enlar|re  the  time  &r 
the  next  step  of  procedure ;  ana  if  dther  paity 
shall  not  attend  at  the  time  appointed  for  such 
examination,  the  other  party  may  apply  to  the 
said  Judge  to  enlarge  the  time  for  examinatioa 
or  to  postpone  the  trial ;  and  the  said  Judge 
mav  make  such  order  thereupon,  as  to  hux 
sluul  seem  meet;  and  the  costs  inodent  to 
such  enlargement  or  postponement  as  afore- 
said shall  DO  in  the  discretion  of  tlie  said 
Judge. 

29.  That  if  either  party  in  any  cause  shall, 
after  due  notice,  neglect  to  attend  at  tiie  time 
and  place  appointed  for  the  examination  of 
such  party  before  any  Judge  in  Ordinary,  and 
no  sufficient  excuse  be  made  for  snch  non- 
attendance,  it  shall  be  lawful  for  the  said 
Judge  to  order  such  party  to  appear  at  such 
time  and  place  as  he  shall  think  fit  to|appoiat» 
and  in  case  such  party  shall  not  on  smpearimr 
make  a  sufficient  excuse,  or  in  case  ne  shau 
fail  to  appear  in  pursuance  of  such  order,  U> 
fine  sucn  part^  in  any  sum  which  the  said 
Judge  shall  thmk  fit  to  order,  and  to  cause 
such  fine  to  be  paid  over  to  the  opposite  party; 
and  in  case  such  fine  shall  not  be  paid  at  the 
time  ordered,  the  same  shall  and  may  be  levied 
by  a  writ  of  Jieri/acioMf  to  be  issued  out  of  the 
court  of  the  siud  Judge  in  Ordinary. 

30.  That  every  Juc^  in  Ordinary  shaU  hold 
his  sittii^  for  each  of  the  districts  within  his 
jurisdiction  at  the  times  and  places  to  be  s|k 
pointed  as  hereinbefore  mentioned  for  the  trial 
of  causes  therein,  and  shall  sit  from  day  to  day 
for  the  trial  of  the  causes  set  down  until  the 
whole  number  shaU  be  disposed  of. 

31.  That  if  both  parties  in  any  cause  shaU 
agree  between  themselves  not  to  try  their  canse 
by  means  of  a  Jury,  but  only  by  tne  Jndge  in 
Ordinary,  and  shall  notify  such  agreement  by 
a  memorandum  in  writing,  signed  by  thess- 
selves  or  their  attorneys  or  agents,  to  the  Re- 
gistrar, before  the  first  day  of  the  sittings  of 
the  said  Judge,  the  said  Judge  shall  hinfidf 
try  the  cause  without  any  Jnry. 
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33.  Thftt  If  both  parties  in  any  cause  pending 
before  any  Judge  in  Ordinary  shall  agree  to  a 
statement  of  the  fiiurts  in  the  cause,  it  shall  be 
lawful  for  them  to  take  the  judgment  of  the 
siud  Judge  upon  such  statement,  without  any 
trial,  subject  always  to  such  appeal  and  on 
such  terms  as  are  hereinafter  mentioned. 

33.  That  all  actions  (except  in  the  cases 
hereinbefore  last  mentioned)  whereof  any 
Jndge  in  Ordinary  has  cognizance  by  virtue 
of  tms  act  shall  be  tried  by  such  Judge  and  a 
jury  of  six  persons,  according  to  the  course  of 
the  law  of  the  realm,  except 'in  so  for  as  it  is 
otherwise  provided  bv  tiiis  act. 

34.  That  every  Juoge  in  Ordinary  shaU,  in 
the  present  and  in  every  succeeding  year,  order 
the  clerk  of  the  peace  of  every  county  or  riding, 
the  whole  or  any  part  of  which  shali  be  withm 
the  jurisdiction  of  such  Judge,  to  make  out  a 
duplicate  of  the  iurors  book  then  in  use  or 
about  to  be  brougnt  into  use,  or  of  such  parts 
of  the  said  book  as  such  Judge  may  think  fit  to 
specify  in  such  order;  and  the  clerk  of  the 
peace,  upon  the  receipt  of  such  order,  shall 
with  all  convenient  speed  make  out  such  dupli- 
cate, and  deliver  the  same  to  the  registrar  of 
the  court  of  such  Judge,  and  shall  receive  from 
the  registrar  a  reasonable  sum  for  the  trouble 
and  expense  of  making  out  the  same;  and 
every  such  dupficate  shall  be  the  book  of 
jurors  qualified  and  liable  to  serve  for  the  trial 
of  causes  before  the  Judge  in  Ordinary  having 
jurisdiction  for  the  counter  or  ridingr,  or  the 
part  of  the  county  or  riding,  to  wmch  such 
duplicate  may  relate;  and  every  such  dupli- 
cate shaU  be  kept  by  the  registrar,  and  shall 
be  by  him  used  as  the  iurors  book  for  the  same 
time  as  the  jurors  book  of  which  or  of  any  part 
of  which  it  is  a  duplicate. 

35.  That  the  registrar  of  the  Court  of  every 
Jndge  in  Ordinary  shall  cause  to  be  summoned, 
one  week  before  the  first  day  of  each  sitting  of 
sudi  Judge,  twenty-four  persons,  named  in  the 
jurors  book  by  him  kept  as  aforesaid,  to  attend 
at  the  time  and  place  appointed  for  holding 
such  sitting,  and  every  such  summons  shall  be 
according  to  the  form  in  the  schedule  (  .)  to 
this  act  annexed,  and  shall  be  served  dther 
personally  on  each  of  such  persons,  or  by 
leaving  it  at  his  place  of  abode ;  and  in  sum- 
moning such  persons  regard  should  always  be 
had  to  the  convenience  of  the  individuals  so 
summoned,  and  the  nearness  of  their  places  of 
abode  to  the  place  where  the  court  is  holden ; 
and  no  person  shall  be  so  summoned  oftener 
than  once  in  one  year. 

36.  That  the  r^strar  of  the  court  shall 
make  out  a  list  of^the  jurors  so  summoned, 
together  with  their  places  of  abode,  and  addi- 
tions, and  shall  cause  their  names  to  be  written 
severally  on  slips  of  paper,  and  put  into  a  box ; 
and  the  names  of  tne  jurors  for  the  trial  of 
causes  shall  be  drawn  out  of  the  box  by  the 
registrar;  and  each  party  may  object  to  any 
person  whose  name  is  drawn  out,  without  as- 
signing any  cause,  until  no  more  than  six  re- 
main ;  but  if  any  objection  is  made  to  these 
six,  it  must  be  stated  to  and  decided  on  by  the 
^udge-  before  whom  the  cause  is  to  be  tried; 


and  if  any  such  objections  are  allowed*  the 
names  of  tne  jurors  rejected  without  cause  as- 
signed shall  be  returned  to  the  box,  and  drawn 
again,  until  a  sufficient  number  be  found  to 
make  a  jury  of  six,  and  such  jury  of  six  shaU 
be  the  jury  sworn  for  the  trial  of  the  cause : 
Provided  tdways,  that  if  there  should  not  be  six 
j>ersons  attending,  or  against  whom  no  objec- 
tions have  been  ulowed,  it  shall  be  lawfol  for 
the  Judge  to  order  the  requisite  number  of 
persons  from  among  the  bye-standers  to  be 
summoned  by  the  registrar  and  set  on  the  jury, 
subject  to  any  objections  which  may  be  made 
for  causes  assigned,  except  for  want  of  Qualifi- 
cation or  want  of  summons:  Provided  also, 
that  the  said  Judge  may,  if  he  sees  fit,  direct 
the  r^strar  to  divide  the  list  of  twenty-four 
jurors  mto  two  lists,  and  to  require  the  persons 
m  the  one  list  to  attend  and  serve  for  so  many 
days  at  the  b^inning  of  the  sittings  as  the  said 
Judge  shall  order,  and  those  in  me  other  list 
to  attend  and  serve  for  the  residue  of  the  sit- 
tings, according  as  the  said  Judge  shall  think 
fittest  for  the  convenience  of  the  said  persons ; 
and  then  and  in  that  case  the  registrar  shall 
divide  the  list  of  jurors  into  two  lists,  and 
cause  the  persons  named  in  each  of  such  lists 
to  be  summoned  to  attend  on  different  days 
accordingly. 

37.  That  each  juror  shall  receive  for  each 
cause  which  he  shidl  be  swortt  to  try  the  sum 
of 

38.  That  if  any  person  having  been  duly  sunv- 
moned  to  attend  as  a  juror  in  tne  Court  of  any 
Judge  in  Ordinary,  shall  not  attend  in  pur- 
suance of  such  summons,  or  being  thrice  called 
in  court  shall  not  answer  to  his  name,  or  if  any 
such  person  being  present  in  court,  or  any  such 
bve-stander  in  court,  after  haviujif  been  called 
snail  not  duly  appear,  or  after  hu  appearance 
shall  wilfully  withdraw  himself  from  the  pre- 
sence of  the  court,  it  shaU  be  lawful  for  the 
said  Judge  to  impose  such  fine  upon  every  such 
person  or  bye-stander  so  making  default,  (un- 
less some  reasonable  excuse  shall  be  proved,) 
as  to  the  said  Judge  shall  seem  meet ;  and  if 
such  fine  shall  not  be  paid  at  the  time  ordered 
by  the  sidd  Judge,  the  same  shall  and  may  be 
levied  by  a  writ  of  Jieri/acias,  to  be  issued  out 
ofthe  said  Court. 

39.  That  either  party  in  any  cause  depending 
in  the  Court  of  the  Judge  in  Ordinary  may  ob- 
tain from  the  registrar  ofthe  said  court  a  sum« 
mons,  according  to  the  form  in  the  schedule 
(  .)  to  this  act  annexed,  signed  by  the  said 
registrar,  for  the  attendance  of  any  witness,  be- 
fore the  said  court ;  and  service  of  any  such 
summons  in  any  part  of  England  or  Wales 
shall  be  as  valid  as  if  the  same  had  been  served 
within  the  jurisdiction  of  the  said  Judge ;  and 
if  any  witness  so  summoned  shall  neglect  or 
refuse  to  attend,  and  it  shaQ  be  proved  before 
the  said  Judge  that  he  was-  personally  sum- 
moned, and  that  his  reasonable  expenses  were 
tendered  to  him,  it  shall  be  lawful  for  the  said 
Judge  to  order  the  sud  witness  to  appear  be- 
fore him  at  such  time  and  place  as  ne  shall 
think  fit  to  appoint,  and  in  case  the  said  wit* 
ness  shall  not  on  i^pearifig  make  a  suflicient 
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exctise^  or  in  ewe  he  d^&U  to  appear  in  piu> 
anuioe  of  such  ordor,  to  fine  the  said  wteM9S 
in  a  sum  not  exeeeUin^  the  amount  of  tbe  wm 
olumed  for  debt  and  damages,  with  the  costs 
actually  incurred,  if  the  witness  wassu^imoned 
on  the  part  of  the  plaintiff^  or  not  eKceedia^ 
the  sum  recoveredi  with  the  costs  incurred*  if 
the  witness  was  8umHU>Bed  on  the  part  of  the 
defendant,  and  to  cause  such  fine  to  be  paid 
over  to  the  party  on  whose  behalf  such  witness 
was  summonedi  and  fuled  to  attend  i  and  if 
such  fine  shall  not  be  paid  accordingly^  the 
same  shall  he  levied  hjr  a  writ  of  Jien/iciiu,  to 
be  issued  out  of  the  sud  court. 

40.  That  if  wiy  person  apoearing  as*  wit- 
ness  before  any  Judge  in  Ordinary,  or  «ngr 
party  in  a  cause  required  to  be  examined  befoiie 
such  Judge  as  hereinbefore  mentioned^  shall 
refuse  to  be  swom^  or>  Ixdng  a  Quaker  or  Mo- 
ravian, to  make  his  affirmation^  or,  beiiur 
sworn  or  having  made  his  affirmation,  shall 
refiise  to  answer  such  questions  as  may  be  law- 
fuHy  put  to  him,  or,  bemg  a  witness^  to  produce 
any  books,  papers^  or  writings  requu-ed  by 
such  summons  as  aforesud  to  De  produced,  it 
shall  be  lavrful  for  the  Judge  to  commit  him 
to  the  common  gaol  or  house  of  correction  of 
ihe  county  in  which  he  resides  for  his  con- 
tempt, until  he  shall  submit  to  be  swom«  or  to 
make  his  affirmation,  or  to  give  evidence,  or  to 
produce  what  is  required  by  the  summons,  as 
the  case  may  be :  Provided  always,  that  no  wit- 
ness or  party  shall  be  ooomellalUe  to  answer 
uny  question  which  may  tena  to  expose  him  to 
4uiy  penalty  or  criminal  ehar|re. 

41.  That  if  ai^  person  taking  an  oath,  or 
making  an  affirmation,  in  any  action,  examina- 
tion, or  other  proceeding  before  any  Judge  in 
Ordinary^  undler  any  of  the  provisions  herein* 
4»efore  or  hereinafter  m^ntioned,  shall  witfulhr 
and  corruptly  swear  or  affirm  falsely,  he  ishaU 
|»e  deemed  guilty  of  peijury,  and  shall  be  liable 
lo  be  prosecuted  and  punished  accordingly  i 
nnd  if,  in  anr  such  aetionw  examination,  or 
other  procefliuttg  the  said  Judge  shall  deem 
any  witness  or  party  to  have  wufiilly  and  cor- 
ruptly sworn  or  affirmed  falsely,  it  shall  be  law- 
ful for  him  to  direct  such  witness  or  partjr  to 
be  prosecuted  for  the  same  by  the  clerk  or  the 
peace  of  the  county  within  which  the  witness 
tir  paniy  so  swore  or  affirmed  i  and  such  clerk 
of  the  peace  riiall  prefer  an  indictment  or  in- 
dictments against  such  witness  or  party,  and 
INTosecute  the  same  acoording  to  the  course  of 
the  law,  and  the  court  in  which  such  prosecu- 
tionor  prosecutions  shall  be,  shall  make  an  order 
for  payment  of  the  expenses  of  the  same  upon 
Ihe  treasurer  of  the  county. 

42.  That  wheresoever  uy.  ^^Y  provision  in 
this  aet  any  person  is  required  or  allowed  to 
be  examined  unon  oalh«  or  to  verify  any  mat- 
ter upon  oath  hefore  any  Judge  in  Ordinary, 
such  person,  if  a  Qualier  or  MoraviQOi  shul 
and  may  be  examined  on  his  affirmation,  or 
verify  on  his  affirmation;  and  the  Judge  iu 
Ordinary  is  hereby  authorised  to  administer  to 
every  such  person  an  oath  or  affinn^ion,  «s 
the  case  ma^  require. 

43.  That  \f  either  party  in  any  action  before 


any  Judge  in  (M&xmtf  sfaaB  ifttend  ftf  giv^  is 
evidenoe  any  jpaper  w  wxixkm  whatsoer^,  Im 
shall  give  notice  themof  to  1m  other  party  or 
his  attorney  four  days  at  the  least  harore  the 
sittings  at  which  such  action  is  to  be  tried ;  and 
the  said  Judge  shall  and  may,  i^  he  so  thinks 
fit,  order  him  to  show  the  j>aper  or  writiJ^g  so 
intended  to  be  given  in  evidence  to  such  other 
party  or  his  attorney,  at  such  last  mentioned 
party's  ex^iense  I  an4  no  paper  or  writing  ahall 
be  given  in  evidence  which  is  mot  specifiod  in 
such  notice,  unless  proojf  shidl  be  given  that  it 
came  into  the  possession  of  the  party,  or  his 
attorney  or  agent,  since  the  fourtiii  day  ppamus 
to  the  sittings  nt  n^oh  it  is  propoaed  to  be 
given  in  evidence. 

44.  That  if  any  aetion  standing  for  trial 
before  any  Judge  in  Ordinary  shall  apjioar  to 
him  to  be  fit  to  be  tried  out  of  Court,  in  res- 
pect of  its  ittvolvinfi^  any  matter  of  npoount, 
such  Judge  9hall  ana  piay,  with  the  conse^it  of 
both  parties,  or  their  counsel  or  attomeya, 
proceed  to  try  the  same  in  private,  at  sudi 
place  as  he  may  think  proper  to  appoint, 

45.  That  if  the  defendant  shall  not,  by  hinft^ 
self,  his  counsel  or  attorney,  appear  in  Couist 
when  the  cause  shall  be  caUed  on  for  trial,  and 
no  sufficient  excuse  be  made  for  such  nenaiH 
pearance,  the  Court  diail,  on  ]Ef  oof  of  the  due 
service  of  a  copy  of  the  pkinturs  deman4»  9md 
on  proof  of  the  amount  of  thedc^  or  daninges 
claimed  in  the  demand,  give  judgment  agninst 
the  defendaot  for  such  debt  or  damages,  or  so 
much  thereojFas  is  found  to  he  Just,  and  for  the 
costs  incurred  b^  the  plaintiff  in  nrosecutinjf 
his  action ;  and  if  the  defendant  diall  appear 
by  himself,  his  counsel  or  attorney,  when  the 
cause  shall  be  called  on  for  trial,  but  the  plaiu- 
liff  shall  not  so  appear,  and  no  sufficteat  excuae 
be  made  for  such  nonappearance,  or  harinir 
ajipeared  shall  not  prosecute  his  suit,  or  dmB 
mu  to  prove  his  case,  the  Court  shall  give 
judgment  of  nonsuit  against  the  plaintiff,  aa^ 
that  the  defendant  have  iudgment  for  the  cootii 
inottcred  by  him  in  the  defence  of  the  suit, 

46.  That  where  the  defendant  in  any  action 
before  any  Judge  in  Ordinary  shall  not  have 
been  p^ryonally  served  with  a  09ipj  of  the 
plainiUff^s  demand,  and  shall  not  have  nipearied 
at  the  trial  of  the  cause,  and  a  verdict  phaU 
have  passed  i^nst  him,  tuch  defendant  m^ 
apply  to  the  said  Judge  to  grant  a  nour  trial  on 
the  ground  of  his  having  nad  no  knowk^gv 
that  any  such  action  had  been  oonwioncfd 
a^sinsthimi  and  in  case  it  dmlt  araear  to  the 
said  Judge,  upon  hearing  the  defendant  on  the 
matter  ol  the  application,  and  also  the  plaintiff 
or  his  attorn^,  or  any  other  fvttj,  and  iq^ 
examining  them  upon  oath  if  ne  smU  so  tlunk 
fit,  that  the  defendant  was  not  nersonaUy  served 
With  a  copy  of  the  plaintifiPp  oemancl,  oad  that 
he  had  no  reason  to  know  or  believe  that  any 
such  action  had  been  commenced  sgeipat  hiniy 
and  that  he  has  been  guilty  of  no  deloy  hi 
making  the  application  in  question,  ajsd  thit  ho 
believes  that  he  has  a  good  defence  to  the  ae« 
tion,  then  and  in  such  case  the  si^d  Judge  shaU 
have  power  to  grant  a  now  trial,  and  to  onter 
e«ecwtioii  to  be  stPi^odi  mA  to  JwpQio  f«A 
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mm  telle  aiajr tbUk  it ia rpipoct  joi  ooiti^ 

Mboiflttoni,  or  otkerwivey  upoa  tke  deleiufauit. 

47.  That  the  registrar  flwl  tax  all  fees  and 
other  eo«lB  in  all  actions  before  the  Judge  in 
Ordinary,  and  auch  eosts  shall  be  the  eosiB  as 
Jbetween  attorney  and  client  1  and  where  such 
renstrar  shall  order  any  costs  to  be  pud  by 
eiuier  part^  to  the  other  party  upon  any  Bffhr 
cation  or  interlocutory  proceeding  in  any  ac- 
tion, the  costs  awarded  in  and  by  such  order 
shall  and  may  be  leried  by  a  writ  of fleri  facias 
IB  itke  manner  as  eosw  awwHtefi  m  imni  ny  a 
jadfipment  are  hereinafter  directed  to  be  levied; 
and  where  a  verdict  shall  be  found  for  the 
plaintiff,  judgment  for  his  costs,  as  well  as  for 
the  sum  recovered  by  the  verdict,  shall  be  en- 
tered up  against  the  defendant;  and  where 
a  reidict  sImiU  be  found  agunst  any  plaintiff, 
or  he  shall  be  nonsuited,  judgment  shall  be 
entered  up  against  him  for  tne  defendant's 
costs ;  and  when  any  judgment  of  asy  Judge 
m  Ordinary  shall  be  given,  a  memorandum 
thereof  in  the  form  set  forth  in  schedule  (  ) 
hereunto  annexed,  shall  be  entered  in  a  book 
kept  by  the  registrar,  and  shall  be  signed  by 
the  Judge,  upon  which  judgment  execution 
shall  issue  by  writ  of  Jieri/acioi  or  elegit,  ac- 
cording to  the  course  of  the  law  of  the  realm  1 
snd  such  writ  shall  be  issued  by  the  registrar 
pf  the  Court,  and  directed  to  the  sheriff  or  she- 
riffs  of  any  oounty  in  England  or  Wales,  and 
shall  be  executed  by  him  or  them  in  like  man- 
ner as  sudi  writs  issuing  out  of  the  Superior 
Courts  at  Westminster  now  are  by  law  exe- 
cuted ;  and  the  fees  for  every  fieri  faciai  and 
for  the  execution  thereof  shall  be  added  to  the 
sum  to  be  levied  bv  ^Jieri/keias,  and  shall 
)>e  levied  accordingly. 

48.  TThat  in  case  a  plaintiff  shall  recover  a 
judgment  affain^t  a  defendant  in  the  Court  of 
any  Judge  in  Ordinary,  and  such  defendant 
shall  not  discluurge  such  judgment  within  ten 
days  after  the  same  shall  hwre  been  entered 
up,  it  shall  be  lawful  for  the  Judge  of  the  Court 
where  the  judgment  was  given,  upon  the  ap- 
plication of  the  plaintiffi  to  summon  the  de* 
tendant  to  appear  before  him  at  such  time  and 
place  as  the  said  Judge  may  think  fit  to  ap- 
point, f(H*  tlie  purpose  oi  being  examined 
touching  kia  pcopertv ;  and  if  tM  defendant 
being  so  summoned  snaU  not  attend  before  the 
said  Judge  at  the  time  and  place  appointed, 
haviqg  no  lawful  imffediment  then  and  there 
made  known  to  the  said  Judffe  and  allowed  by 
him,  it  shall  b^  lawful  for  the  said  Judge  by 
warrant  under  his  hand  and  seal  to  autfioriae 
9nd  direct  any  person  or  persons  therein  named 
for  that  purpose  to  soprehend  such  defendant 
wheresoever  he  may  be  found,  whether  within 
the  jurisdiction  of  the  said  Ju<tee  or  without, 
and  to  brias:  him  before  the  sara  Judge  to  be 
examined  as  aforesaid ;  and  v^n  the  appear- 
Wice  of  any  defendant  so  summoned  or  brought 
before  the  said  Judge,  the  sud  Judge  shall 
examine  the  defendant  on  oath  as  to  what  pro- 
perty, whether  real  or  personal,  he  is  seised  or 
possmed  of,  or  in  anywise  entitled  to,  and 
wher^  such  projperty  is;  and  if  the  said  de- 
fendant skdl  reinse  to  be  sworn,  qt  shall  re* 


fuse  to  answer  any  qoeidonafmi  to  Ua  by  tlie 
said  Judge  relating  to  his  property,  it  shul  be 
lawful  for  the  said  Judge,  by  warrant  under  hif 
hand  and  seal,  to  commit  Inm  to  prison,  there 
to  remain  without  bail  until  he  shall  submit 
himself  to  the  said  Judge  to  be  sworn,  and  fuU 
answers  makeu  to  his  satisfaction,  to  such  que^ 
tions  as  shall  be  put  to  him. 

49.  That  the  said  Judge  shall  by  deed  assigQ 
to  the  said  plaintiff  all  the  lands  and  tenements^ 
groods  and  chattels,  and  debtq,  credits,  special- 
ties, and  sums  of  mon^,  of  the  said  defendant, 
or  such  part  thereof  as  shall  be  sufficient  to 
discharge  the  judgment  of  the  said  nlaintiffx 
and  sudi  assignment  of  the  hinds  of  the  saia 
defendant  shalD  be  suJScient  to  pass  any  lands^ 
tenements^  or  hereditaments,  whereof  the  de- 
fendant ahaU  be  seised  in  t^  in  possession, 
reversion,  or  remainder,  and  whereof  no  re* 
version  or  reminder  is  in  the  Crown;  and 
every  sueb  assignment  shall  be  good  against 
the  said  defenduit  and  the  issue  of  his  oody, 
and  against  all  persons  daiming  under  him 
after  such  judgment,  and  against  all  persons 
iVhom  the  said  defondant,  by  fine,  common  re- 
covery, or  any  other  means^  might  cut  off  or 
debar  from  any  remainder,  reversion,  or  other 
interest  in  or  out  of  any  of  the  sud  landsj  to* 
nements,  and  hereditaments;  and  the  assign* 
meat  of  the  debts  due  to  the  defendant  shall 
vest  the  propertyi  righti  and  interest  in  sucb 
debts  in  the  said  plaintiff;  and  after  such  as* 
signment  neither  the  defendant  nor  any  person 
claiming  through  or  under  him  shall  have 
power  to  recover  the  same,  nor  to  make  any 
release  or  discharge  thereof,  neither  shall  Una 
same  be  attached  as  a  debt  of  the  defendant  by 
any  person,  according  to  the  custom  of  the  citv 
of  London  or  otherwise,  but  such  plaintiff  shall 
have  like  remedv  to  recover  the  same  in  hi^ 
own  name,  in  like  manner  as  the  defendant 
himself  might  have  done  before  the  assign* 
mentr 

BO.  That  it  shall  be  lawful  for  the  Judge  In 
Ordinary,  upon  application  made  to  him,  and 
upon  hearing  botn  parties  or  their  attorneys, 
and,  if  he  thinks  fit,  examiniiy  the  parties  on 
oath,  to  direct  the  sum  recorded  in  the  judg* 
ment  against  any  defendant  to  be  paid  bv  in- 
stalments, and  to  stay  execution  until  default 
shall  be  made  in  pajing  any  instalment,  an<L 
if  he  thinks  fit,  to  direct  security  to  be  found 
for  the  payment  of  such  instalments. 

51.  "That  no  execution,  except  by  leave  of 
the  Judge  in  Ordinary,  shall  issue  on  any 
judgment,  until  ten  dava  shall  have  ehmsea 
after  the  judgment  shall  nave  been  enterea  up ; 
and  if  notice  shall  have  been  given  before  such 
execution  issues  of  an  appeal  to  one  of  the  Su* 
perior  Courts  of  Common  Law  at  Westminster, 
the  execution  shall  not  be  issued ;  but  it  shall 
tie  lawful  for  the  Judge  in  Ordinary  to  order 
the  party  against  whom  the  judgment  has  been 
signed  to  pay  the  amount  thereof  into  the 
Iwds  of  the  registrar,  to  abide  the  event  of  the 
intended  appeal. 

62.  That  if  either  party  in  anj  cause  before 
the  Judge  in  Ordinary  shall  he  dissatisfied  with 
the  detenni^aliion  qm  di^tioa  pC^t^e 
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'Jud^e  in  point  of  law,  ot  upon  th^  adndBslon  or 
rejection  of  any  evidence,  such  party  may  appeal 
from  the  same  to  any  of  the  Superior  Courts  of 
Common  Law  at  Westminster,  two  or  more  of 
the  Puisne  Judges  whereof  shaJl  sit  out  of  term 
as  a  Court  of  Appeal  for  that  purpose;  provided 
that  such  party  shall,  within  ten  days  after 
such  determination  or  direction,  give  notice  of 
Buch  appeal  to  the  other  party  or  Iris  attorney, 
«nd  al»o  give  security  for  the  costs  of  the  ap- 
peal, whatever  be  the  event,  and  for  the  amount 
of  the  judgment  if  he  be  the  defendant  and  the 
appeal  be  dismissed;  provided  nevertheless 
that  sucli  security,  so  far  as  regards  the  amount 
■of  the  judgment,  shall  not  be  required  in  any 
case  wiiere  the  Judge  in  Or^Unary  shall  have 
ordered  the  party  appealing  to  pay  Ae  amount 
of  such  iudgment  into  the  nanus  of  the  regis- 
trar, and  the  same  shall  have  been  paid  accord- 
ingly ;  and  the  said  Court  of  Appeal  way  either 
t>rder  a  new  trial  on  such  terms  as  it  thmks  fit, 
or  may  order  judgment  to  be  entered  for  either 
partv,  as  the  case  may  be,  and  such  order  shall 
oe  nnal. 

53.  That  such  appeal  shall  be  in  the  form  of 
a  case  agreed  on  by  both  parties  or  their  attor- 
neys, and,  if  they  cannot  agree,  the  Judge  in 
Ordinary,  upon  being  attended  by  them  or 
tiieir  attomevs  at  his  chambers,  shall  settle 
the  case,  ana  sign  it ;  and  such  case  shall  be 
transmitted  by  Uie  appellant  to  the  principal 
clerk  or  prothonotary  of  the  Court  to  which 
the  Judges  before  wnom  the  appeal  is  to  be 
brought  shall  belong. 

64.  That  no  judgment,  order  or  determina- 
tion given  or  made  by  any  Judge  in  Ordinary, 
nor  any  cause  or  matter  brought  before  him 
or  penaing  in  his  Court,  shall  oe  removed  by 
-appeal,  motion,  writ  of  error,  ceriiorari,  or 
otherwise,  into  any  other  Court  whatever. 
Save  and  except  in  the  manner  and  according 
to  the  provisions  hereinbefore  mentioned. 

55.  That  His  Majesty,  bv  and  with  the  ad- 
vice of  His  Most  Honorable  Privy  Council, 
may  require  the  Judges  of  the  Superior  Courts 
of  Common  Law  at  Westminster,  or  any  eight 
or  more  of  them,  of  whom  the  two  Chief  ims- 
tices  and  the  Chief  Baron  shall  be  three,  to 
make  from  time  to  time  rules  for  regulating 
the  proceedings  of  the  Courts  of  Judges  in  Or- 
dinary, and  the  pleadings  in  the  same,  and  the 
manner  of  producing  documentary  evidence, 
and  making  admission  of  facts,  and  to  alter 
from  time  to  time  any  rules  so  made,  which  re- 
spective rules  may  be  directed  to  be  used  either 
in  lieu  of  or  in  addition  to  any  of  the  provi- 
sions of  this  act,  as  to  the  said  Judges  shall 
seem  meet,  and  also  from  time  to  time  to  settle 
a  table  of  the  fees  to  be  taken  by  the  officers 
of  the  Courts  of  the  Judges  in  Ordinary,  and 
by  the  attorneys  or  agents  jpractising  in  such 
Courts,  in  lieu  of  or  in  addition  to  the  fees  ^- 
lowed  to  such  officers,  attorneys,  or  agents  re- 
spectively by  the  schedules  to  this  act  annexed ; 
and  all  rules  so  made  as  aforesud,  and  every 
table  of  fees  so  settled  as  aforesaid,  shall  be  of 
the  like  force  and  validity  as  if  the  same  had 
been  enacted  by  the  authority  of  Parliament ; 
and  His  M^ekf,  with  the  advice  aloresud. 


shall  cause  the  same  to  be  transndtted  to  the 
Judges  in  Ordinary  for  their  governmeDfc: 
Prorided  always,  that  a  copy  of  such  rules  and 
table  of  fees  shall  be  laid  oefore  both  Houses 
of  Parliament  within  four  wedcs  after  the  same 
shall  be  made,  or  if  Parliament  shall  not  be^ 
ting,  then  within  four  weeks  after  the  begis- 
ning  of  the  next  ensuing  session. 

\To  be  concluded  in  our  nesi.1 


PRIVY  COUNCIL  APPELLATE  JURIS. 

DICTION. 


The  Bill  on  this  subject  is  iutitnled  ''An  Act 
for  the  better  Administration  of  Justice  in  Uii 
Majesty's  Privy  Council ;"  and  after  redtiDg 
the  Acts  of  2  &  3  W.  4,  c.  92 ;  25  Hen.  H,  c 
19 ;  and  8  Eliz.  c.  5 ;  and  that  the  matters  of 
appeal  or  petition  to  His  Majesty's  Privy  Coiio- 
ci]  have  usually  been  heard  before  a  Comrainee 
of  the  whole  Council,  proposes  to  enacl— 

1.  That  a  ''Judicial  Committee  of  thePrivr 
Council"  shall  be  formed,  consisting  of  the 
President  of  the  Privy  Council,  the  Lord  Chan- 
cellor, the  Chief  Justice  of  the  King's  Bench, 
the  Master  of  the  Rolls,  the  Vice  Chancellor, 
Chief  Justice  of  the  Common  Pleas,  Chief  Ba- 
ron, Judfre  of  ihe  Prerogative  Court,  Judge  of 
the  Admiralty,  Chief  Judge  of  the  Cowtof 
Review,  and  l^embers  of  the  Council  who  have 
held  any  of  the  preceding  offices. 

2.  Appeals  from  Vice  Admiralty  Courts 
abroad,  ac.  to  be  made  to  the  King  in  C«uiiciL 

3.  All  appeals  from  sentence  of  anv  Judge, 
&c.  to  be  referred  by  His  Majesty  to  the  Com- 
mittee, to  report  thereon. 

4.  His  Majesty  may  refer  any  other  matter 
to  Committee. 

5.  No  matter  to  be  heard  unless  in  presence 
of  four  members  of  the  Committee. 

6.  The  King  to  direct^  attendance  of  Judges, 
members  of  the  Committee. 

7.  Evidence  may  be  tskenviffdvoce,  orupoa 
written  depositions. 

8.  The  Committee  may  order  any  iMrticQbr 
witnesses  to  be  examined,  and  as  to  any  par- 
ticular facts;  and  may  remit  causes  for  re- 
hearing. 

9.  Witnesses  to  be  examined  on  oath,  ^ 
liable  to  punishment  for  perjury. 

10.  The  Committee  may  direct  an  issue  to 
try  any  fact. 

11.  The  Committee  may,  in  certain  cases, 
direct  depositions  to  be  read  at  the  trial  of  die 
issue. 

12.  The  Committee  may  make  sach  orders 
as  to  the  admission  of  evidence  as  fo  made  by 
the  Court  of  Chancery. 

13.  The  Committee  may  direct  new  trisk  of 
issue. 

14.  Powers,  &c.  of  13  G.  3.  c.  63^  and  1 W. 
4.  c.  22,  with  regard  to  examination  of  wit* 
nesses,  applied  to  the  Judicial  Committee. 

15.  Costs  to  be  in  the  discietiaii  of  ^ 
Committee.   > 
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16.  Bedrees  to  be'lnk*oHe4 


17.  The  Committee  may  refer  matters  to 
R^strar,  ia  flame  manner  as  matters  are  by 
Court  of  Chancery  referred  to  a  Master. 

18.  The  King  may  appoint  Registrar. 

19.  Attendances  of  mtnesses  and  produc- 
tion of  papers,  &c.  may  be  compelled  by  wb^ 
puna, 

20.  Time  of  appealing. 

21.  Decrees  for  Courts  abroad  to  be  carried 
into  effect  as  the  King  in  Council  shall  direct. 
The  Act  not  to  abridge  powers  of  Privy 
Council. 

22.  The  Committee  may  direct  the  East 
India  Company  to  bring  on  appeals  from  the 
Sudder  Dewanny  Adawlut  Courts,  to  a 
bearing. 

23.  Orders  made  on  such  appeals  to  have 
effect,  notwithstanding  death  of  parties,  &c. 

24.  His  Majesty  empowered  to  make  orders 
for  regulating  the  mooe,  &c.  of  such  appeals. 

25.  Power  of  enforcing  decrees  in  the  same 
way  as  by  2  &  3  W.  4.  c.  93. 

26.  Nothing  herein  shall  prevent  the  King's 
acceding  to  treaties  appointing  certain  persons 
to  hear  prize  appeals. 


1  measures,  tJie  House  sholdd'be  thus  ifilBled. 
In  the  same  taste  is  the  tdlusion  to  tike 
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In  the  same  taste  is  the  tdlusion  to  tike 
"twent/'  offices  necessary  for  suflfering* 
fines  and  zecoveries.  No  lawyer  could  make 
these  statements  in  the  presence  of  his  own  * 
profession  without  being  laughed  at ;  but  to 
the  persons  entrusted  with  t^e  actual  reform 
of  our  laws,  the  cause  sanctifies  any  ab- 
surdity. We  recommend  attention  to  the 
whole  of  the  speech,  as  we  are  anxious  to 
promote  all  possible  discussioii  on  the  Bills 
while  they  are  still  on  the  anvil. 

The  Solicitor  General, — In  rising  to  bring 
forward  a  series  of  measures,  for  the  purpose 
of  making  certain  alterations  in  the  laws 
relative  to  Real  Property,  I  will  occupy  tbe 
attention  of  the  House  for  a  very  short  time. 
I  must  express  my  regret  tiiat  so  little 
attention  is  paid  by  Honorable  Oentle- 
men,  generally,  to  subjects  of  this  nature, 
although  they  are  of  tiie  greatest  import- 
ance. In  the  two  last  Sessions  of  Pariia- 
ment,  I  have  brought  forward  measures 
similar  to  those  which  I  now  intend  to  in* 
troduce;  but  without  success.  I  do  hope 
that  I  shall  be  more  fortunate  in  this  Re- 
formed Parliament.  Often,  after  I  had 
given  notice  of  my  intention  to  proceed 
with  these  bills,  when  the  day  came  there 
was  no  House.  At  other  times,  when  the 
order  of  the  day  was  read,  it  served  as  a 
signal  for  a  general  dispersion.  I  hope  that 
the  attention  of  the  House  and  the  country 
will  now  be  directed  to  this  subject;  and 
that  the  public  will  no  longer  have  to  com- 
plain of  the  conduct  of  the  House,  in  not 
getting  rid  of  the  evils  to  which  the  present 
state  of  the  law  of  property  exposes  all 
classes. 

Since  the  reign  of  Charles  II.  no  alter- 
ations have  been  made  in  the  laws  relative 
to  real  property  in  England;  and  all  the 
grievances  which  then  existed,  in  connec- 
tion with  this  subject,  continue  still  to  sub- 
sist, and,  if  possible,  are  even  aggravated 
by  the  changes  that  have  taken  place  during 
that  interval  in  the  state  of  society.  I  have 
now  to  move  for  leave  to  introduce  five 
biUs4  which,  if  carried,  will,  I  trust,  re- 
move a  few  of  the  evils  now  experienced. 
The  first  of  these  is  to  abolish  fines  and  re- 
coveries, and  to  substitute  in  place  of  the 
present  system  a  more  rimple  process,  by 
virtue  of  which,  what  is  now  effected  cir- 
cuitously  and  at  great  expense,  shall  be 
done  by  a  simple  deed.  I  am  sure  that  I 
norance ;  it  must  have  been  made  purely  need  not  tell  the  House,  that  the  present 
for  the  purpose  of  effect ;  and  we  are  sony  system  of  fines  and  recoveries  is  a  serious 


Ths  importance  of  all  that  relates  to  the 
great  changes  which  are  projected  in  the 
Law  of  K^  Property  and  the  Practice  of 
Conveyancing,  renders  it  desirable  to  give 
the  statements  which  were  made  by  the  So- 
Ucitor  General  on  the  recent  introduction 
of  the  several  Bills  now  before  the  House  of 
Commons,  particularly  as  the  subject  has 
been  hardly  noticed  in  the  newspapers.    The 
Bills  have  been  referred  to  a  sdect  commit- 
tee (see  the  names,  ante,  p.  432) ;  and  this 
step  should  have  been  taken  long  since,  as 
it  would  have  been  impossible,  in  a  Com- 
mittee of  the  whole  House,  to  have  gone  into 
the  minute  legal  details  necessary  for  render- 
ing these  measures  complete.     We  cannot 
approve  of  the  manner  in  which  they  were 
introduced  by  the  learned  Solicitor  General. 
He  seems  to  have  considered  it  necessary, 
in  order  to  obtain  the  attention  of  the  House, 
to  indulge  in  statements  completely  ad  cap* 
tandum.      Thus  he  says,  that  "since  the 
reign  of  Charles  II.  no  alterations  have  been 
made  in  the  laws  relative  to  real  property 
in  England,  and  all  the  grievances  which 
then  existed  in  connection  with  the  subject 
continue  still  to  subsist,  &c. "    Now  we  can 
hardly  ascribe  an  assertion  of  the  kind  to  ig- 


that,  in^  order  to  pass  these  or  any  other 
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grievance  to  the  landed  interest*    In  vay 
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for  tbe  transfar  of  landed  propeity»  and 
ought  to  be  got  rid  of.  At  present,  fines 
and  recoveries  are  carried  on  as  suits  at  law, 
aiid  with  an  enormous  and  unnecessary 
expenae.  Before  a  fine  and  reooTery  can 
biB  effected,  there  are  nearly  twenty  pro- 
cesses, in  as  many  different  offices,  to  be 
^OOB  through ;  and  there  is  danger,  delay, 
and  ezpaise  in  each.  In  a  country  like 
this,  where  every  facility  should  be  afforded 
to  the  transfer  of  property,  the  greatest  im- 
pediments are  thrown  in  the  way  of  the 
transfer  of  such  property.  As  I  said  before, 
it  is  my  intention  to  propose  that  that  shall 
be  done  by  a  simple  deed,  which  is  now 
done  by  the  tedious  and  expensive  process 
of  fine  and  recovery. 

I  am  aware  that  the  plan  which  I  propose 
to  aubetitttte  is  not  approved  of  by  the 
Ii<Hiorable  and  Learned  Gentleman  opposite 
(than  whom,  there  is  no  man  more  pro- 
foundly versed  in  the  law  of  the  country) : 
I  trust,  however,  diat  on  consideration,  he 
will  be  induced  to  support  the  bill  which  I 
intend  to  introduce  on  this  subject.  I  hope, 
that  by  the  manner  in  which  this  bill  is 
framed,  we  shall  get  rid  of  a  great  blot  on 
our  system  of  law. 

The  next  bill,  is  to  regulate  the  law  re- 
lative to  the  limitation  of  Actions  and  Suits 
relative  to  Real  Property,  and  to  substitute  a 
fixed  and  general  limitation,  in  place  of  the 
present  practices.  The  statutes  and  usages 
now  in  force  upon  tiiis  subject,  are  barba- 
rous in  the  extreme.  The  period  of  limita- 
tion varies  in  diffierent  places,  and  according 
to  the  nature  of  the  property.  Tlie  limita- 
tion is  sometimeB  sixty  years,  sometimes 
thirty  years,  sometimes  twenty,  and  some- 
tives  SIX  years,  and  in  some  cases  there  is 
no  limitation  at  all ;  for  instance,  in  cases 
of  advowsons,  and  property  of  that  nature ; 
and  thus  fBonilies  which  have  been  in  pos- 
session of  property  for  generations  are  sud- 
denly deprived  of  it.  It  is  my  intention  to 
]»opo8e  that  there  shall  be  a  genend  limita- 
tion of  twenty  years,  and  that  possession  for 
that  time  shall  confer  a  title. 
.  The  next  bill  which  I  have  to  introduce 
baa  for  its  object  the  amendment  of  the  law 
of  Inheritance.  As  the  law  now  is,  the 
father  cannot  inherit  through  his  son.  This 
Bppetm  to  me  to  be  a  great  absurdity ;  but 
it  has  been  justified  on  the  ground  that  if 
th^  law  were  otherwise,  it  would  be  against 
the  principle  of  gravitation,  whidi  always  is 
to  descend,  and  not  to  ascend !  Again,  a 
bcvther  eannot  succeed  another  brtitiier  in 
a«i  inheritaaoer  if  that  brother  is  only  of  the 


half-blood.  Thus  a  fether  may  bave  two 
sons  by  different  mothers,  and  leave  his  es- 
tate to  the  elder;  but  the  younger  soa 
would  not,  in  the  case  of  the  death  of  his 
brother,  succeed  him  in  the  poasesaon  of 
the  property ;  but  it  would  in  preference  go- 
to a  stranger.  It  is  therefore  my  intentkn 
to  propose,  that  a  father  shall  be  able  to 
inherit  from  the  son,  and  the  half-brother 
from  the  half-brother. 

The  next  bill  which  I  wish  to  introduce, 
has  reference  to  the  law  of  Dower.  As  the 
law  now  stands,  a  wife  is  entitled,  on  Hie 
death  of  her  husband,  to  one-third  of  bii 
inheritance.  This  part  of  the  law,  bovem, 
is  constantly  evaded,  or  rendered  useless, 
by  the  modern  practice  of  marriage  settle- 
ments. But  the  law  of  dower,  Ralfio,  from 
its  operation,  tends  to  impede  the  lale  c[ 
landed  property.  The  practice  now  n»  on 
the  purchase  of  land,  to  bar  dower;  and  if 
this  is  not  done,  the  purchaser  becomes  lia- 
ble to  the  payment  of  it.  I  shall  propose 
that  the  law  of  dower  shall  xmly  take  effect 
on  the  land  the  husband  dies  seised  of. 
When  I  first  proposed  this  bill  in  a  fonier 
Parliament,  I  was  desirous  that  it  sbodd 
take  immediate  effect ;  but  in  oonscqaence 
of  the  opinions  then  expressed,  I  bare 
framed  my  bill  in  mich  a  manner  as  to  pxe- 
serve  all  vested  rights.  By  way,  however, 
of  compensation  to  the  woman,  I  intend  to 
propose  that  dower  tAuJl  be  paid  oat  of  iQ 
property  in  land,  instead  of  being  paid  oat 
of  lands  only  on  certain  tenuvea. 

The  lajst  of  the  series  of  biQs  wSk  app^ 
to  the  law  of  Curtesy.  By  the  esdstiDg  law, 
the  husband  has  the  whole  estate  oif  the 
wife,  whether  they  have  childrsB  or  not.  If 
the  wife  have  children  by  a  focner  hasband, 
they  are  excluded  from  any  partietpatioB  in 
their  mother's  property,  except  under  aoine 
very  peculiar  drcumstanees.  Now  1  pro- 
pose, that  in  case  of  no  tasue  by  a  seoood 
marriage,  the  propoty  of  the  wife  diafl  be 
fairly  divided  between  the  issue  of  tbe 
former  marriage  and  the  second  hmbssi 
as  tenants  in  oommoii.  Such  are  tiw  nes- 
sures  whidi  I  have  now  to  pn^>ose.  1  tnit 
that  the  House  wiH  agree  with  me,  that  tbe 
evils  which  I  have  painted  ovt  admit  of  aa 
easy  remedy;  and  that  it  witt  also  aa^ioit 
me  in  carrying  into  effect  the  altentkos 
which  1  hure  suggested.  Iliere  is  one  «ib- 
ject  more  to  ^jiiiich  I  wiah  to  aBode.  1^ 
House  is  aware  tiiat  1  ludxynred  hard  lo 
carry  a  measure  far  efieeting  a  Ocnend  IW- 
gistration  of  Deeds.  I  iirtended  to  have 
bffoaight  forward  that  subject  ooee  OMxe; 
but  as  I  am  now  conaeotfld  with  the  0^ 
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yerameatp  and  aome  difference  of  qpimoa 
appears  to  prevail,  as  tx)  the  propriety  of 
carrying  sach  a  ixiea8ure»  the  Government 
are  anxious  to  leave  the  question  to  the 
consideration  of  the  House.  I  have  reaaon 
to  believe,  however,  that  many  members  of 
the  Government  approve  of  such  a  measure, 
and  will  give  it  their  support. 

My  honorable  and  learned  Mend  the 
member  for  Southwark  has  given  notice  of 
his  intention  for  leave  to  bring  in  a  hill  for 
this  purpose ;  to  such  a  bill  I  will  give  my 
cordial  and  zealous  support ;  and  it  is  my 
anxious  hope  and  firm  expectation,  that  it 
will  be  earned  by  a  large  majority  of  this 
House.  I  am  sure  that  such  an  alteration 
of  the  law  as  is  proposed  on  this  subject, 
would  be  attended  with  the  greatest  public 
benefit ;  and  to  no  class  would  it  be  more 
beneficial  than  to  the  landed  interest.  I 
shall  now  move  for  leave  to  bring  in  a  Bill 
to  aboHsh  Fines  and  Recoveries,  and  for  the 
substitution  of  more  simple  modes  of  As- 
surance in  lieu  of  them ;  also  for  leave  to 
bring  in  a  Bill  for  the  lomitation  of  Actions 
and  Suits  relating  to  Real  Property,  and  for 
simplifying  the  Remedies  for  trying  the 
Rights  thereto ;  also  for  leave  to  bring  in  a 
Bill  for  the  Amendment  of  the  Law  rdating 
to  Dower;  also  for  leave  to  bring  in  a  BiU 
for  the  Amendment  of  the  Law  relating  to 
the  Estate  of  a  Tenant  by  the  Curtesy  of 
England ;  and  also  for  leave  to  bring  in  a 
Bill  for  the  Amendment  of  the  Law  of 
Inheritance. 

An  Honorable  Member, — I  wish  to  ask 
the  Honorable  and  Learned  Gentleman 
whether  he  intends  that  the  Bill  for  the 
Limitation  of  Actions  shall  be  made  appli- 
cable in  every  case ;  for  instance,  in  cases 
of  insanity,  or  residence  beyond  the  seas  ? 

The  Solicitor  General. -^Thisre  will  be  an 
exception,  as  to  the  cases  alluded  to  by  the 
Honorable  Gentleman. 

Mr.  (yConneU. — I  wish  to  know  whether 
these  biHs— ^and  most  useful  measures  they 
will  prove  to  be,  if  carried  into  effect — are 
to  extend  to  Ireland  f 

The  SoKcitor  GeneraL--l  should  be  ex- 
tremely happy  to  render  any  assistance  in 
my  power  to  make  these  measures  applicable 
to  Ireland ;  but  there  would  be  some  diffi- 
culty in  extending  their  provisions  to  that 
country.  The  Honorable  and  Learned 
Gentlenmxi  is  aware  that  there  is  some  dif- 
fierence  between  the  law  of  England  and 
Ireland  relative  to  limitations,  particularly 
in  the  case  c^  advowsons  and  others. 

Mr.  (yConnelL^l  am  aware  that  there 
is  a  dissimilarity  between  the  laws  of  li- 


mitati0n  in  Sngkad  md  in  Ilekad ;  but 
although  the  objection  c^  the  Honofahle  «ai 
Learned  Gentleman  may  apply  thereibra  as 
regards  that  one  measure,  it  does  not,i  aa 
regards  the  four  other  bilk.  I  would  8iig« 
gest  that  Ireland  might  have  the  benefit  of 
tiiose  1iills»  which  have  now  ao  properly 
been  submitted  to  the  House.  I  must  ex- 
press my  sincere  hope,  that  the  lawa  of 
England  and  Lreland  will  speedily  be  assi- 
milated. No  man  can  be  a  practical  lawt 
yer,  without  being  aware  of  the  iaeonveni- 
ence  which  this  want  of  aimilitude  oeca* 
sions.  With  relerence  to  the  bilk  them- 
selves, I  am  satisfied  tint  th^  wiU  leatovt 
some  of  the  greatest  blemishes  in  the  knr 
of  England  reBj^^xag.  real  property.  At 
present,  the  titles  to  estate  aie  matarially 
affected  by  the  defective  state  of  the  knr. 
The  Honorable  and,  Learpcd  Gtetleman 
will  therefore  deader  a  advice  to  jartice, 
if  he  suoeeed  in  cavrying  these  UUe  inte 
effect. 

Leave  was  then  given  to  bring  in  these 
bins ;  andtiiey  were  severally  ordered  to  be 
brought  ia  by  te  Solicknot  Oenertti  and 
Mr.  Pollock. 
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NOTES  OF  A  SPBECli  ON  THE  QE- 
NERAL  REGISTRY  BILL. 


([The  following  was  picked  up  near  South- 
ampton &iil<£ngs.] 

CoMMBNCB  by  apologizing  for  my  ign^ 
ranee  on  the  subject. 

Assure  the  House,  neverthekas,  that  no 
one  could  have  been  more  ignorant  about  it 
than  my  honorahle  and  learned  £riend  the 

S G .    Trust,  therefore,  that  I 

shall  be  fovouored  by  a  hearing. 

Touch  slightiy  on  the  in^portance  of  the 
Bill;  compliment  the  reformed  House;,  and 
connect  registry  wi^  the  slave  trade,  Jewa^ 
foctory  system,  and  trial  b^r  jury. 

Allude  to  Fraore^  Germany^  Scatkod, 
Ireland,  and  tha  King  of  the  Saadwach 
IslandaL 

Praise  my  brother. 

Abuse  Lord  E . 

Abuse  Lord  L 


Abase  lord  W— • 

Abuse  conveyancers^  sohcitoiSt  and  atr 
tamep— harpies,,  pikes,  &c. 

[Mem.  Tak^^doee  of  Cobbett the  niglit 
before.]^ 

Laugh  at  petxtions-^go  for  notiiiag,  &c. 

Praise  my  brother  I 
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Expose  the  absurdity  of  wisdom  of  aaoes- 
ten,  and  tell  joke  thereupon. 

Talk  of  liberality  of  present  age. 

State  that  I  am  perfectly  disinterested, 
having  no  landed  property  myself. 

Dedare  that  one  in  two  titles  are  unsafe, 
from  the  fraudulent  suppression  of  deeds. 

Enliven  the  subject  by  some  slight  de- 
partures from  truth. 

Praise  my  constituents,  and  allude  to  the 
name  I  bear. 

Declare  that  the  opposition  to  this  Bill 
proceeds  from  the  most  sordid  motives. 

Declare  that,  on  the  contrary,  its  sup- 
porters are  actuated  by  the  purest  prin- 
ciples. 

Declare,  on  the  honor  of  a  gentleman, 
that  I  am  ignorant  who  is  to  be  the  Chief 
Registrar. 
'    Praise  my  brotlier ! ! 

[Mem.  Get  this  fair  copied  by  my  copy- 
ing derk,  sprinkle  it  well  with  cheers,  and 
send  it  to  B.] 


ON  COUNSEL'S  SPEECHES  FOR 
PRISONERS. 

Thxbx  sore  two  propositions  now  before 
Parliament,  respecting  the  speeches  of  coun- 
fiel  for  prisoners.  Mr.  Ewart  has  intro- 
duced a  Bill  for  allowing  speeches  to  be 
made  by  counsel  on  the  behalf  of  prisoners, 
in  all  cases ;  and  Mr.  Gkxiaon  is  desirous  of 
bringing  in  another,  to  deprive  the  prosecu- 
tor of  the  privilege  of  an  address  by  counsel 
when  at  present  the  prisoner  is  not  entitled 
to  it.  We  understand  that  a  third  sugges- 
tion was  thrown  out  on  the  last  Home  Cir- 
cuit by  Lord  Lyndhurst.  This  eminent 
Judge,  after  mentioning  that  he  was  on  the 
whole  favourable  to  giving  the  full  privilege 
of  counsel  to  prisoners,  stated  that  he  thought 
the  counsel  for  the  prosecution  should  have 
the  option  of  addressing  the  jury  or  of  sim- 
ply examining  the  witnesses ;  but  that  if  he 
made  an  address,  the  prisoner's  counsel  should 
have  a  similar  privilege.  We  think  that  if  any 
change  be  made  in  tibe  present  system,  this 
last  plan  is  the  most  advisable.  We  very 
much  doubt,  however,  whether  any  altera- 
tion is  called  for.  The  assistance  of  coim- 
sel  is  most  important — ^but  its  chief  value  is 
now  employed  for  the  prisoner— in  the 
cross-examination  of  the  witnesses,  and  the 
objections  in  point  of  law.  We  do  not 
^tldnk  that  a  speech  weuld  very  much  assist 
him.  We  have  had  an  opportunity  of  seebg 
the  speech-system  tried  in  Scotland,  and  the 
result  was  certainly  to  the  disadvantage  of 


the  prisoner,  the  number  of  the  conTic6ons 
there  fer  exceeding  the  present  average  b 
England.  The  attention  of  the  prisoner's 
advocate,  instead  of  being  directed  to  dfdng 
the  evidence  and  seeing  t^at  the  prisoner  vu 
found  legally  guilty,  was  almost  excludrelj 
directed  to  an  oratorical  display;  and  we 
repeat,  that  the  result  is  not  fkvourable  to 
the  prisoner.  We  do  not  think  the  matter 
of  very  great  importance ;  but  a  mistaken 
feeling  of  humanity  may  do  more  harm  tbn 
good  by  an  alteration. 


NOTES  OF  THE  WEEK. 


Home  of  Lortb^ 

LOCAl«  COURTS. 

Our  readers  will  find  *'  a  bird's  eye  yiev** 
of  the  whole  of  this  Bill  in  our  first  article, 
and  a  verbatim  copy,  as  fieur  as  section  55. 
which  includes  all  the  provisions  relating  to 
the  Court  for  Actions,  or  as  it  may  be  term- 
ed, "  the  Twenty  Pound  Ck)urt."  Sections 
56  to  62  inclusive,  provide  for  KReconak- 
ment  Court.  Sections  63  to  71  relate  to 
Bankruptcy  business  in  the  country ;  and 
sections  72  to  97,  to  Equity  business.  In 
our  next  number  we  shall  print  the  remain- 
der  of  the  BilL 

Advocating,  as  we  avowedly  do,  the  rigbti 
and  interests  of  all  branches  of  the  Frofn* 
sion,  we  might  be  justified  in  opposing  tius 
measure  on  professional  gnnmds;  butve 
shall,  in  the  first  place,  shew  in  detail  the 
effect  of  the  measure  on  the  interests  of  the 
public,  and  the  due  administration  ofpuHce. 
We  expect  to  be  enabled  to  do  this  iaHj  in 
our  next  number.  For  the  present  vc  nay 
notice  the  remarkable  £ELct,  that  in  an  analy- 
sis of  the  Bill  published  by  a  weekly  con- 
temporary (The  Town),  it  is  stated  (eeei 
17)  that  all  actions  were  to  be  tried  "  ^- 
in  the  jurisdiction  where  the  plaintiff  vsA 
also  the  defendant  may  reside ;  and  in  case 
the  plaintiff  and  defendant  should  not  reside 
in  the  same  juzisdiction,  then  the  plaintifl 
might  either  bring  his  action  within  the  jii- 
risdiction  of  the  defendant's  re^dence,  oata 
the  Superior  Courts  of  Common  Law  J*  Ibeee 
latter  words  are  not  in  the  Bill  as  nov 
printed ;  yet  it  is  evident  from  the  structure 
of  the  clause  as  it  still  remains,  that  this  al- 
ternative was  originally  intended  to  stani 
and  that  the  alteration  has  been  ha^ 
made.  This  provision,  in  its  preseat  state, 
therefore^  is  liable  to  all  the  objections  ^ch 
have  been  often  pointed  out,  as  ai^cting 
the  wholesale  dealers  in  the  metropolis  iw 
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large  manufilctuxiiig  towns,  who  have  deto 
owing  to  them  in  all  parts  of  the  kingdom, 
and  who,  according  to  this  bill,  must  resort 
with  their  witnesses  to  the  Court  where  the 
defendant  resides :  as  if  the  defendant  were 
the  innocent  party,  and  entitled  to  the 
greatest  indulgence.  This  may  be  bringing 
justice  home  to  his  door,  but  it  is  taking  it 
away  from  those  who,  in  ninety-nine  cases 
out  of  a  hundred,  are  the  parties  really  in- 
jured. 

It  is  worthy  of  remark  also,  that  in  the 
18th  section,  (which  precludes  costs  where 
the  sum  recovered  in  the  Superior  Courts 
18  no  more  than  20/.),  there  is  a  saving  of 
'*  the  power  of  suing  in  the  Superior  Courts 
before  reserved"  which  surely  must  mean 
the  intended  saving  in  the  17th  section.  All 
this  shews  great  haste. 

In  our  first  volume,  on  the  first  in- 
troduction of  the  Bill,  we  devoted  a  very 
eonsiderabfe  space  to  the  subject  of  Lo- 
cal Courts.  And  at  p.  9,  our  readers  will 
find  an  analysis  of  the  former  Bill.  At 
pp.  74,  170,  and  275,  we  gave  a  full  ac- 
count of  the  Local  Courts  of  other  countries, 
showing  that  they  have  failed  wherever 
they  have  been  tried.  At  pp.  91, 104,  215, 
231,  we  reviewed  all  the  works  published 
at  tliat  time  on  the  subject.  At  pp.  121 
and  140,  we  described  the  existing  Local 
Courts.  At  pp.  145, 177,  and  227,  will  be 
found  three  letters  on  the  subject  from  "  A 
Barrister,"  whose  valuable  conmiunications 
we  hope  to  be  able  to  continue.  Thus  our 
readers  have  already  in  their  possession  a 
considerable  body  of  information  and  argu- 
ment on  the  subject.  Our  succeeding  ar- 
ticles ivill  relate  entirely  to  the  present 
measure. 

The  second  reading  has  been  deferred  till 
the  ISth  instant. 


ditional  inibrmatioa  which  appears  by  hit 
Lordship's  speech,  is,  that  the  Masters  are 
to  be  appointed  by  the  Crown  instead  of  the 
Lord  Chancellor,  though  the  latter  will  o£ 
course  recommend  the  proper  persons.  This 
measure,  so  far  as  we  are  acquainted  with  it, 
will  be  very  beneficial,  both  to  the  Suitors 
and  the  Profession. 

The  Lord  Chancellor,  in  reference  to  the 
numerous  applications  for  the  appointment 
of  Local  Commissioners  of  BoMkrvpt,  stated 
that  these  jofiices  were  filled  on  the  recom- 
mendation of  the  Judges  on  their  several 
circuits.  We  presume,  however,  the  appoint^ 
ments  will  not  now  be  much'  coveted,  as 
they  wiU  exist  only  until  the  "  Judges  in 
Ordinary"  are  appointed. 

VaiVT   COUNCIL   APPEALS. 

This  Bill,  of  which  we  have  ^ven  aa 
analysis  (p.  462),  has  been  read  a  second 
time,  and  conunitted  for  the  18th. 


aUXTS  AT  COMMON   LAW. 

The  second  reading  of  Lord  Wynford's 
Bill,  which  stood  for  Tuesday  last,  has  been 
put  off  till  the  first  day  after  the  Easter  re- 
cess. 


House  of  Commons, 

aXAL  PaOPBRTT  BILLS. 

Sir  George  Grey,  Mr.  Lynch,  and  Mr. 
Phillpotts,  have  been  added  to  the  Select 
Committee, --the  meetings  of  which  com- 
menced on  Monday  last,  and  have  been  ad- 
journed till  the  11th  instant.  * 


PABOCHIAL  aaOISTRATION. 

Mr.  Wilks,  after  an  able  statement,  ob- 
tained a  Select  Committee,  to  consider  and 
report  on  the  general  state  of  Parochial 
Registries,  and  on  the  Laws  relating  to 
them,  and  on  the  General  Registration  of 
Births,  Baptisms,  Marriages,  Deaths,  and 
Burials,  in  England  and  Wales,  with  power 
to  send  for  persons,  papers,  and  records. 


XaiANCBRT   RBFOBM. 

'Ilie  Lord  Chancellor  introduced,  on  Wed- 
nesday last,  Ms  Bill  "  for  the  Regulation  of 
the  Proceedings  and  Practice  of  certain  Of- 
fices, and  the  Salaries  and  Fees  of  certain 
Officers  of  the  High  Court  of  Chancery  in 
BnglancL" 

We  last  week  (p.  424)  put  our  readers  in 
possession  of  the  principal  points  of  this  im- 
portant measure.  The  remuneration  of  the 
Vlastera,  as  we  stated,  is  to  be  principally 
)y  salary,  and  not  by  fees.    The  only  ad* 


IMPaiSONMBNT   VOE  DBBT. 

The  Solicitor  General  has  given  notice 
of  a  Bill  "  touching  Imprisonment  for  Debt, 
and  the  Law  of  Debtor  and  Creditor,"  for 
the  first  open  day  after  Easter. 


LUNATIC   COMMISSIONS. 

The  Committee  on  this  Bill  has  been  de- 
ferred until  the  17th.  instant. 


ARTICLES   OP   CLBRKSHIF. 

The  usual  Indemnity Billhas  been  brought 
in,  to  permit  the  filing  of  affidavits  of  the 
execution  of  Indentures  of  Clerkship  to  At- 
torneys  and  Solicitors,  which  have  been 
I  omitted  to  be  filed  within  the  time  limited. 


i$$         Notei  of  the  Wetk^-^SittiMfM — Mliit0Um^.^7[^  Editor's  Letter  Box. 


LAW  or  UiBL. 

A  Bin  to  filter  and  nmeod  Ae  Laws  re- 
specting Libels,  has  been  read  a  firtt  thne, 
and  ordered  to  be  read  a  second  time  on  tiie 
26tii  instant. 


SBWSBS. 


The  ftfK*rf^TM^  irpading  of 
de£eiT«L 


Bill  faaa  been 


JVSTICXa   OF  TBI   PBACB. 


Bill  has  been  eottimittcdforthe  15tii 


ixlstant. 


TBB   BASTBR  SB88I0NS. 


In  a  former  page  (27S)  we  stated  that  the 
^impTift^lra  had  fixcd  Monday  the  1st  of 
April  £or  the  commencement  of  the  next 
&fiter  sessionB ;  but  that,  it  being  enacted 
by  the  I  W.  4.  c.  70.  i  35,  that  this  should 
be  held  "  in  tiie  first  week  after  the  Slst  of 
March/'  which  could  only  mean  the  first 
whole  week»  they  should  commence  on 
Monday  the  Sth  of  April,  Hub  has  been 
settied  according  to  our  opinion,  and  the 
Quarter  SesBions  throughout  tiie  country 
commence  on  Monday  next. 


twenty  ang^  in  the  puni^  with  graft  ngoor 
exacted  Che  odde  «va>  And  lecmiietbekoiiat 
man  denied  the  fin&ig  (hereof  he  coaveikd 
him  before  a  magistrate  of  a  oorponiion, 
whose  wealth  and  authoritie  far  exceed  bb 
wit  (as  In  such  places  commonhr  hsppeneth, 
for  that  afiection  and  simplicitie  ue  (haronfi. 
nary  etectors).  The  plaintiff  swereft,  Am 
were  one  and  twentie  aageb  In  the  pane  «yd 
he  lost :  the  defendant  that  there  were  mAf 
twentie  in  that  which  be  found ;  wheieB^tk 
magistrate  pronounced,  that  the  pone  fiDond 
was  not  the  plaiatiff^s,  and  therefore  adjad^ed 
him  to  restore  unto  the  defendant  the  j^une 
with  twentie  annfels,  leaving  the  pltintdF  to 
good  fortwie  for  the  finding  agam  <»  Ms  pone 
with  one  and  twentie  angels.  Ithiaksna 
may  trie  a  thousand  fooles  m  tiie  like  cvei,  ke- 
fore  he  recttva  the  like  sentence^— JFioi'i 
SjfmboL 

THB  EDITOR'S  LBTTBR  BOX, 


SrmNGS  OF  THE  COURTS. 

The  Lord  Chancellor,  Master  of  the  Rolls, 
the  Vice  Chancellor,  and  tike  Chief  Baron, 
bave  adjovnedtin  the  fimtday  of  Easter 
Tenn. 


COHHOK  LAW. 

In  the  Exchequer  of  Fleas,  new  causes 
only  will  be  tried  during  the  Term.  The 
remanets  wili<  no^  be  taken  till  after  Term. 
The  first  sitting  in  London  ia  fixed  for  the 
22d,  and  in  Middlesex  for  the  24t&  instant. 
The  SittingPkpeva  will  beprinted  in  ournext. 


MISCKiLANEA. 


▲NCIBNT   COURT  OF  '^RBCONClLBVUrT." 

It  is  reported  of  a  covetous  churle,  who  sor- 
rowed extremely,  for  that  he  had  lost  a  purse 
with  one  and  twentie  angels  in  it.  But  an  ho- 
nest matt  having  found  the  same,  of  meere 
consciencedeliviefed  it  to  the  same  churle,  who 
not  once  thanlun^  him  that-  was  the  bringer, 
fUs  to  account  his  coine,  and  finding  onely 


\^  We  hare  been  Tq)eatedly  nrged  by  oar 
Country  Subscribers,  to  stamp  a/Mrl^of  onriB' 
pressionfior  thek  benefit,  and  thus  easbletkoi 
to  hare  our  publication  1^  the  post,  imsiedi- 
ately.  We  might  do  thk,  by  increasiog  the 
charge  of  that  portion  of  our  impresaonto 
10</. ;  and  we  wm  do  so,  if  onr  country  friends 
will  inform-  our  pubhsher  wbether  tfaej  woitl^ 
prefer  it;  but  it  is  obvious  that  a  saficiot 
number  must  agree  to  it,  to  eaableiB  tt>  neel 
the  additional  risk  and  expense. 

The  length  of  the  Loeal  Courts  BiU,-tlie 
greater  part  of  which  we  have  deesned  it  neces- 
sary (0  insert  immediately, — ^has  compiled  os 
to  defer  our  Reports,  Queries  and  Answof, 
as  well  as  many  other  articles,  presang  for  is- 
sertion.  We'have  been  obliged  us«  to  pofltpose 

several  Reviews  of  Books  recently  pabliabci 

We  are  indebted  for  ti&e  papers  sad  pkB» 
relating  to  the  New  Courts.  Jiulges'  €hsmbefi» 
,  and  Record  Depository,  and  hope  to  find  room 
jfor  a  fiill  notice  of  them  in  our  next  number. 
.We  are  ^tuA  that  the  affair  appears  to  sdvsnce. 
j  The  statements  relating  to  tiie  propesed  id- 
joumment  of  the  Assizes  firom  Lancaster  to 
Liverpool  and  Manchester,  AaB  have  the  or- 
liest  possible  attention. 

We  shall  be  happy  to  receive  thepn^KMn 
observations  of  •*  A  Subscriber/'  of  FuniiTal'* 
Inn,  on  the  Defence  by  Counsel  of  Personi  ac- 
cused of  Felony. 

We  thank  a  Correspondent  for  some  further 
intelligence  of  the  Sheriflif'  Courts^;  but  most 
reserve  it  for  the  Supplements 

"  A  Country  Subscriber"  is  infonned  tbil 
the  Monthly  Record  (of  which  twoVohunttJrt 
complete)  is  not  discontinued,  bnt  Incorponttd 
in  the  Monthly  Supplement. 
.  "M.  PWlo L.  a."  win  observe, tiiat thefl*^ 
ject  of  his  letter  (for  which  we  are  ohligw»i 
was  anticipated  hot  week. 

Erratum.^]^  462,.  for  2ls.,  the  price  of  Mr 
Dax's  Praotice;  rski  Ifir. 


mubt  UtidA  0hiittbtt. 
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.<( 


Qood  magia  ad  Noa 


Pertinet,  eC  neacire  malnm  eat,  agitamna." 


HORAT. 


TO  THB  LORD  CHANCELLOR. 


LXTTBR  XZ. 
OX  THB  RBVITAL  OF  THB  LOCAL  C0UKT8  BILL. 

My  Lord, 
When  the  Local  Coiyt  Bill  was  first  intro- 
duced by  your  Lordship,  I  had  the  honor  of 
sddrcasing  you  on  the  subject  in  this  pub- 
lication *.  I  ventured  to  point  out  the  ef- 
fect which  the  measure,  if  passed,  would 
have  on  your  own  profession,  and  on  the 
public.  I  took  the  liberty  of  examining  the 
details  of  the  plan,  and  of  showing,  that 
there  could  be  no  reasonable  expectation  of 
their  success.  The  sentiments  respecting 
it,  which  I  then  expressed,  were  not  con- 
fined to  myself:  they  were  simply  those 
which  were  likely  to  strike  any  person  capa- 
ble of  reflecting  carefully  on  the  measure; 
they  were  urged  as  well  by  others  as  by 
me ;  and  such  as  they  were*  they  (at  least 
for  the  time)  prevailed,  and  the  Bill  was 
withdrawn  by  your  Lordship. 

Since  that  step  was  taken  nearly  two 
years  have  elapsed;  and  as  your  Lord- 
ship has  hardly  mentioned  the  subject,  it 
ires  generally  considered  that  the  project 
ires  abandoned;  your  better  Mends  had 
hoped,  that  the  reasons  against  the  measure 
had  at  last  reached  your  Lordship,  and  that 
if  one  wished  to  find  the  Bill,  it  must  be 
sought  on  the  winged  horse  of  Astolpho, 
whm  the  lost  wits  c^  Orlando  were  found, 
among  the  idle  projects  of  the  hour — 

*  See  1  L.  0. 145, 177,  227. 

VO.  CXXXT. 


"L'inutil  tempo,  che  si  jierde  io  f^ioco 
£  rotio  lun^o  d'huomim  ignoranti 
Van!  disegni  che  non  han  mai  loco." 

This  opinion  was  reduced  almost  to  cer- 
tainty by  the  part  which  your  Lordship  has 
recently  taken  in  the  introduction,  if  not  in 
the  preparation,  of  the  recent  measures  for 
the  Amendment  of  the  Law.  It  was  reason- 
ably concluded,  that  you  had  seen  the  evils 
of  any  sudden  and  violent  change ;  that  you 
were  willing  to  proceed  gradually  in  the 
great  work  of  legal  reformation;  at  any 
rate,  that  you  were  content  to  give  a  &ir 
trial  to  that  mode  of  change,  before  attempt- 
ing any  sweeping  measure  which  would 
alter  the  admimstration  of  justice  throughout 
the  country.  It  was  with  this  understand- 
ing that  the  profession  submitted  with 
cheerfulness  to  the  recent  acts  which  have 
introduced  changes  so  material  in  the  com« 
mon  law  of  the  country,  and  which  have 
borne  so  hardly  on  the  peculiar  interests  of 
the  practitioner.  The  better  part  of  the 
profession  was  ready  to  give  all  possible  aid 
to  every  reasonable  alteration,  without  re- 
ference to  the  manner  in  which  they  were 
themselves  affected.  They  trusted  impli- 
citly to  tiiose  who  had  introduced  them ; 
they  reposed  a  confidence  on  the  Judges  of 
the  land  that  they  had  the  real  interests  of 
the  country  at  heart,  and  they  submitted  to 
the  change  without  a  murmur.  They  saw 
the  old  law  of  process  (a  very  considerable 
source  of  profit)  entirely  altered ;  they  saw 
many  other  parts  of  their  most  lucrative 
business  either  materially  injured  or  entirely 
swiept  away;  and  they  have  seen,  within 
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the  last  few  weeks,  a  bill  introduced  by  your 
Lordship,  for  subjecting  the  whole  system  of 
special  pleading  to  the  pruning  knife.  These, 
it  would  have  been  thought,  were  changes 
sufficient  for  some  timp.^  A  sipgle  other 
alteration— the  abolition  of  legal  sinecures — 
would  have  relieved  the  suitor  in  the  Supe- 
rior Crourts  from  all  the  great  burthens  tiiat 
now  press  on  him.  At  any  rate,  if  it  were 
necessary  to  introduce  these  measures,  it 
would  seem  reasonable  to  give  them  a  fair 
trial.  They  have  for  their  object  the  bene- 
fit of  the  suitor,  by  lessening  the  expense 
and  delay  of  the  old  system.  They  have 
been  introduced  and  described  by  your 
Lordship  as  calculated  to  have  this  effect. 
Imagine,  then,  the  wonder  of  the  profes- 
sion when,  at  the  time  of  their  introduc- 
tion, another  measure  is  brought  in,  which 
is  intended  to  set  them  aside  to  a  very 
great  extent,  before  they  have  been  tried  ! 
Imagine  the  curious  effect  produced  by 
your  Lordship  having  hardly  finished  prais- 
ing ofie  nostrum,  befure  you  begin  in  a  more 
glowing  strain  of  eulogy  to  recommend 
another  of  quite  a  reverse  effect !  Imagine 
the  absurdity  of  one  week  proposing  one 
plan,  and  the  next  proposing  another  of  a  to- 
tally different  nature  !  And  what,  my  Lord, 
is  the  scheme  most  ftivoured  by  your  Lord- 
ship ?  It  is,  in  so  many  words,  the  revival  of 
your  plan,  already  abandoned,,  for  the  es- 
tablidunent  of  Load  Courts ! 

It  is  my  firm  intention  to  ezaaune  the 
principle  and  the  details  of  every,  part  of 
tins  extraordinary  measure.  I  promise  to 
go  through  it  inch  by  inch,  and  to  devote 
every  moment  to  its  consideration;  but  I 
must  confine  my  present  letter  to  one  single 
reflection  and  its  illustration,  which  has  ir- 
resistibly forced  its  way  before  all  others  on 
the  tntroductioa  of  this  bill.  I  confess  it 
appears  to  me  a  little  singular,  that  all  the 
measures  individually  proposed  by  your 
Lordship  should  either  benefit  yourselif.  or 
throw  patronage  into  your  own  hiands.  Per- 
mit me  to  state  the  well  known  focts  as  to 


'  When  your  Lordship  aoeepted  the  great 
seal,  two  years  and  a  ludf  ago,  there  was  a 
wide  plan  of  legal  reform  laid  down  and 
proposed  by  your  Lordship.  The  Courts  of 
Equity,  the  Common  Law  Courts,  and  the 
Eccleskstical  Courts,  were  all  fiiulty ,  and  all, 
vccording  to  your  Lordsh^,  called  aloud  for 
alteration.  It  was  therefore  to  be  supposed 
that  much  would  be  done  by  yourself,  when 
your  hands  were  clothed  with  power,  in  ef- 
fecting the  good  work  of  refonnation.     It 

was  also  expected,  firom  the  great  rel]ance|    b  See  2  L.  O.  385,  397. 


placed  on  your  goodfoith  and  integrity,  tbt 
those  portions  of  your  plan  of  refonn  would 
be,  at  any  rate,   at  fost  selected,  whidi 
would  impose  no  additional  burden  on  the 
country;  whieh  wei^p  quite  unquestionable; 
and  which  could  have  no  alloy  from  aoj 
doubt  of  the  motives  for  tlieir  introduction. 
You  had  so  long  been  the  victorious  op- 
poser  and  exposer  of  all  schemes  for  increas- 
ing the  patronage  of  office— you  had  so  fre- 
quently reprobated    the  creation  of  netr 
places— that  what  you  had  so  vehementW 
eschewed,  out  of  office,  it  was  conadered 
yuu  would  equally  dislike  even  when  the  ap- 
pointments were  to  be  placed  at  your  oini^dis- 
posal.      Let  us  see    how  for  this  t^ee- 
tation  has  been  idealized.     I  trust  it  may  not 
turn  out  that  the  measures  introduced  hj 
your  Lordship  have  all  either  benefited  job 
individually,  or  placed  patronage  at  joor 
disposal.     Let  us  see,  then,  what  has  been 
done  by  your  Lordship  in  die  cause  of  Law 
Reform,  since  your  acceptance  of  office. 

The  first  proposal  made  by  your  Lordshq) 
as  Chancdlor  was  this  very  Local  Courts 
Bill,  of  which  more  anon. 

Your  Lordship's  next  proposal  was  the 
well  known  Bankruptcy  Court  Act,  vhkti 
you  succeeded  in  carrying.  By  this  mea- 
sure, as  I  have  already  shewn  in  a  former 
letter'',  your  Lordship  abandoned  four  of- 
fices of  about  300/.  a-year,  and  obtained  die 
whole  of  the  patronage  of  the  new  Court; 
(that  is  to  say)  four  judgeships,  six  conunis- 
sionerships,  ten  registranhips,  &c.  &c.  all  of 
which  have  been  already  suffidendy  detailed. 
I  do  not  say  that  these  appointments  vere 
improperly  disposed  of,  because  your  Lord- 
ship's personal  and  political  friends  may  9^ 
be  very  proper  persons ;  but  I  mayobscrw. 
that  die  new  Court  has  certainly  ansveitd 
neither  the  pubHc  expectation  nor  yonr  om ; 
you  have  yourself  candidly  admitted  de 
Court  of  Review  to  be  a  &iiure,  and  knov 
not  how  to  employ  the  curious  mechaiHaft 
you  have  invented.  Your  Lordship  has  pro- 
perly abstained  from  filling  up  the  tbcsocv 
left  by  the  death  of  Sir  A.  Pell.  You  Ix^ 
left  the  other  learned  Judges  to  share  their 
present  laborious  leisure  between  tbeis. 
without  the  intrusion  of  a  fourth.  The? 
passed  your  Lordship's  first  year. 

In  the  second,  two  measures  were  paiti- 
culaiiy  pressed  by  your  Lordship— ywr 
compensation  for  tiie  patronage  yon  M 
lost,  or  would  lose,  and  the  fixing  a  penna- 
nent  salary  on  your  office.  Your  hot^- 
ship's  good  fortune  enabled  you  to  succeed 
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Iffbodi.  Yourretiriiigialaxy  vasnised  to 
5000/.  a*year»  and  your  official  salary  was 
iettied  at  14,000/,  a-year.  Thus  passed 
your  Lordship's  second  year. 

ne  durd  year  of  your  Lordship'sChanoel- 
lorahip  has  now  run  half  its  course,  and  until 
vezy  lately  nothing  has  been  said  or  done 
by  your  Lordship  as  to  Law  Reform.  With- 
in these  few  weeks,  however,  you  have  in- 
troduoed  the  Law  Amendment  Bill,  and  tiie 
Local  Courts  Bill.  Hie  first  is  not  yourown 
measure,  but  that  of  tihe  Common  Law  Com- 
missioners.   The  last  is  introduced  on  your 
Lordship's  responsibility.    This  bill,  it  must 
be  admitted,  throws  even  the  Bankruptcy 
Court  Act  into  the  shade,  with  respect  to 
the  immediate  patronage  which  it  bestows 
on  your  Lordship.    Hace  after  place  rises 
imder  itinmagnificentaccumulation.  Some 
^xty  Judgeships,  with  2000/.  a-year  each ; 
some  sixty  Registiaiships,  with  500/.  a*year 
each;  Clerkships  and  Assigneeshipa  with- 
out number*  and  a  doud  of  minor  offices,  ap- 
pear in  the  distemee !  So  vast  a  haul  of 
loaves  and  fishes  is  enough  indeed  to  make 
a  pkceman*s  mouth  water !  If  this  bill  passes 
they  win  come  in  a  shower !  A  smile  from 
your  Lordship  would  be  instantly  transmut- 
able  into  goldl  Oh !  happy  Chancellor,  and 
fortunate  friends  !  Come  forth,  ye  long  de- 
layed band  of  expectants,  from  all  quarters 
of  Hie  kingdom,  here  wfll  ye  find  enough 
ind  to  spare  for  you   all!    Select,   dear 
friends,  what  suits  you  best ;  if  one  thing 
will  not,  another  mil;   and  at  least  it  will 
not  be  your  litwdship's  ftuiltif  any  go  empty 
away.     Thus  has  passed  your  Lordship's 
fifth  half  year! 

And  18  this  reallT  all  that  has  been  either 
done  or  proposed  ?  it  may  be  asked  iby  a  dis- 
appointed admirer  of  your  liordship.     No, 
taj  Lord,  I  must  in  candour  own,  that  your 
Iiordship  has  abolished  half  a  score  of  petty 
offices  in  the  Court  of  Chancery  (for  which, 
however,  jouinsisted  oncompeneation)  i  that 
jrour  Lordship  has  made  some  slight  changes 
m  the  law  rdating  to  the  service  of  process 
f n  Lreland ;  that  your  Lordship  has  made 
several  speeches  on  the  subject  oi  Chancery 
Reform,  and  printed  sundry  bills  about  the 
same ;  but  I  must  also,  in  frumess,  remind 
your  Lordship,  that  of  the  vast  scheme  of  Law 
Reform  proposed  by  you,  I  have  novr  stated 
all  that  has  been  even  attempted. 

Suppose^  then,  my  Lord,  that  we  were 
now  detailing  the  official  acts  of  any  otlMr 
statesman  s  suppose  we  had  proved  that 
every  important  measure  brought  in  by  him 
went  either  to  benefit  himself  personally,  or 
bring  official  patronage  to  his  hands,  would 


jnotanotiier  measure  having  thn  samb  ob« 
jects,  be  exposed  to  some  question  ?  Would 
it  not  excite  some  surprise?  Would  not 
such  an  accifUnt  produce  a  little  wonder  ? 
Would  not  his  motives  be  aomewhal;  suspi- 
cious ?  Would  not  it  be  said  that  a  desitv 
of  patronage  peculiarly  distinguished  the 
statesman?  Would  the  measure  be  set 
down  entirely  to  a  desire  to  benefit  his 
country?  Would  not  the  motives  of  its 
introducer  be  exposed  to  some  doubt?  I 
confess,  so  long  as  human  nature  Is  as  it  is, 
your  Lordship  must  not  expect  that  a  bill, 
which  in  another  person  would  at  once  be 
denounced  as  a  job,  can  escape  some  evil 
construction.  If  I  htord  that  the  immense 
patronage  of  this  bill  were  to  be  distributed 
by  the  Chief  Justices  of  the  Common  Law 
Courts,  the  Master  of  the  RoUs,  and  the 
Vice  Chancellor,  (these  Judges  bdng  gene- 
rally better  acquainted  with  the  particular 
qualifications  of  the  Bar  than  a  Lord  Chan« 
cellor,  from  his  other  duties,  can  be,)  I  should 
hare  been  ready  at  once  to  acquit  your 
Lordship  of  any  unworthy  motive ;  but  when 
I  find  that  the  present  Local  Courts  Bill  is  in 
perfect  consistency  with  your  Lordship's 
other  measures,  for  increasing  your  own 
power,  patronage,  and  influence,  I  must  be 
permitted  to  say,  that  the  motives  for  its 
introduction  must  remain  subject  to  doubt; 
and  that  if  the  bill  stands  as  at  present, 
your  Lordship's  character  for  disinterested** 
ness  and  fair  dealing,  must  greatly  suffer. 

But,  within  these  few  dajrs,  1  have  heatd 
it  said,  that  you  have  cmieedj  given  away 
one  of  the  brightest  jewels  of  your  office—* 
the  appointment  of  the  Masters  in  Chan- 
cery. What,  however,  is  it  that  you  pre* 
pose  ? — that  the  appointment  shall  be  in  the 
Crown ;  but  under  the  advice  'of  whom  ? 
Why,  according  to  your  Lordship's  own 
statement,  of  the  Oreat  Seal.  The  Chief 
Judge  in  Equity  is  so/  to  have  it,  but  the 
Keeper  of  me  Oreat  Seal,  ^e  Cabinet 
Minister,  is.  Now,  my  Lord,  so  long  as 
you  hold  both  offices,  you  wiU,  of  course, 
retain  the  appointment :  but  your  Lordship, 
with  your  aocustomed  foresight,  has  seen 
that  a  separation  may  be  made  of  the  poli- 
tical from  the  judicial  duties  of  the  office. 
By  this  proposal,  therefore,  you  prudently 
secure  to  yourself  the  undisputed  possession 
of  the  best  patronage  of  the  Chancellorship, 
and  in  a  most  ingenious  manner.  By  a 
happy  dexterity,  your  Lordship  makes  a 
benefit  to  yoiHrself  an  i^parent  frivour  to  the 
country ;  at  the  time  you  are  binding  pa- 
tronage still  faster  to  yourself,  you  appear 
to  he  giving  it  away !    No  on^  can  suffi- 
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ciently  praise  your  Lordship's'  cleverness, 
and  almost  prophetic  clear-sightedness ; 
equally,  I  presume,  should  we  admire  your 
candour,  and  the  entire  absence,  so  conspi- 
cuous in  your  Lordship,  of  any  attempt  to 
obtain  imdeserved  praise. 

I  have  the  honor  to  be, 
My  Lord, 
Your  Lordship's  most  humble  servant, 

A  Barristsb« 

Lincoln's  Inn,  April  10, 1833. 


THE  NEW  BILL  FOR  LOCAL 
COURTS. 


[Concluded  from  p.  462.] 

COURT  OF  RECONCILEMENT. 

56.  That  it  shall  be  lawful  for  any  person 
who  hath  or  shall  have  any  claim  or  demand 
agunst  any  other  person,  either  at  law  or  in 
equity,  in  respect  of  any  debt,  or  matter  in  the 
nature  of  debt,  to  cite  the  person  against 
whom  he  has  or  shall  have  such  chdm  or  de- 
mand to  appear  before  the  Judge  in  Ordinary 
having  jurisdiction  where  such  person  being 
the  adverse  party  resides,  to  have  the  matter  in 
dispute,  or  which  may  come  into  dispute  be- 
tween them  heard  and  advised  upon  by  the  said 
Judge,  which  hearing  and  advice  shall  be  called 
Proceeding  for  Reconcilement ;  and  such  Judge 
shall  appoint  the  times  when  and  the  places 
where  he  may  please  to  sit  and  hold  his  Court 
of  Reconcilement,  provided  that  such  Court  of 
RecoDcilement  shall  be  holden  at  a  convenient 
time  during  or  after  the  ordinary  sittings  of 
the  said  Juage  in  each  place  withm  his  juris- 
diction, notice  being  previously  given  thereof 
in  some  newspaper  circulating  within  his  juris- 
diction . 

67.  That  the  partv  citing  shall  first  obtain 
leave  from  the  said  Judge  to  come  before  him 
at  the  time  and  place  to  be  named  in  the  cita- 
tion, and  shall  serve  the  citation  on  the  other 
party  two  weeks  at  least  before  the  said  time 
of  appearance;  and  the  citation  shall  state 
shortly  the  matter  of  the  claim  or  demand 
which  the  person  citing  hath  against  the  other 

5 arty,  witn  the  time  and  pla^  whereat  the 
udge  in  Ordinary  is  to  sit  and  hear  and  advise 
in  the  matter. 

58.  That  the  party  so  cited  shall,  at  his  own 
election,  appear  or  not  before  the  said  Judge, 
but  be  shall,  within  one  week  after  being  so 
cited,  serve  the  party  citing  with  a  notice,  in 
which  notice  he  shall  state  whether  he  intends 
to  appear  or  not ;  and  such  notice,  with  the 
proot  of  service  of  citation,  ma^  be  given  in 
evidence  against  the  party  cited  m  any  suit  at 
law  or  in  equity  which  may  be  brought  by  the 
party  citing,  for  the  purpose  of  proving  that 
the  party  cited  reAised  to  appear  before  the 


Judge  in  Ordinary  in  a  Court  of  Recondle- 
ment. 

59.  That  when  the  party  citing  has  received 
notice  from  the  other  party  that  hie  intends  to 
appear,  he  shall  give  notice  thereof  to  the  Re- 
gistrar of  the  Judge  five  days  before  the  time 
appointed  for  hearing  and  advising;  and  the 
parties  shall  at  such  appointed  time  appear 
personally,  and  without  any  attomej  or  couo- 
sel,  before  the  said  Judge ;  and  if  either  party 
shall  fail  to  appear,  he  shall  pay  reasoaabie 
costs  to  the  other  party  appearing^  to  be  taxed 
by  the  Registrar,  and  to  oe  levied  by  a  writ  of 
fieri  facias,  in  like  manner  as  costs  are  hereiih 
before  directed  to  be  levied;  and  if  neither 
party  shidl  attend,  and  neither  shall  give  diree 
days  notice  of  intendhig  not  to  attend,  both 

Sartiea  shall  pay  such  reasonable  fine  as  the 
udge  shall  impose,  to  be  levied  in  the  manner 
last  mentioned. 

60.  That  when  the  parties  appear  before  the 
Judge  in  Ordinary,  he  shall  hear  them  state 
the  matters  of  their  respective  didms  or  de- 
mands, and  defences  or  answers*  in  the  {^ 
sence  of  each  other,  and  shall  f^ve  them  his 
opinion  and  advice  thereupon ;  and  it  shall  be 
in  their  option  to  follow  and  abide  by  thisad^ 
vice  or  not,  as  they  shall  think  fit ;  and  in  case 
they  shall  agree  to  abide  by  such  advice,  the 
substance  thereof  shall  be  reduced  into  writing 
by  a  memorandum,  which  shall  be  signed  bf 
the  parties,  and  entered  in  a  book  of  me  regis- 
trar, to  be  called  "  The  Reconcilement  Booii;'' 
and  such  memorandum  shall  be  final  and  bind- 
ing on  the  said  parties,  and  shall  have  the 
effect  of  a  covenant  under  seal  in  all  courts 
whatever,  and  an  examined  copy  thereof  maj 
be  given  in  evidence ;  and  the  party  to  whom 
any  sum  of  money  is  bv  such  memorandum 
ftt^ed  to  be  paid  shall  nave  execution,  as  ia 
the  case  of  a  ludgment  in  an  action  before  the 
Judge  in  Ordinary,  for  such  sum  against  the 
party  agreeing  to  pay,  and  not  paying  it  at  the 
time  agreed  upon  in  such  memoranaom ;  but 
if  a  party  shall  have  agreed  to  do  any  other 
thing,  and  shall  fail  to  do  it,  the  other  party 
shall  not  have  execution,  but  shall  and  may 
sue  upon  such  meniorandum  of  agreement 
and  for  breach  of  it,  as  upon  a  covenant  under 
seal,  and  for  breach  of  such  covenant:  Pro- 
vided dways,  that  it  shall  be  lawful  for  dte 
Judge  in  Ordinarv  before  whom  the  parties 
shall  have  appeared,  after  he  shall  have  heard 
and  advised  upon  the  matter  by  them  staled, 
to  adjourn^  if  he  think  fit,  the  further  cot- 
sideration  thereof  to  the  next  sitting  of  the 
Court  of  Reconcilement^  at  which  Mtting  the 
sud  parties  shall  dedans  whether  or  not  the^ 
are  minded  to  abide  by  his  advice. 

61.  That  when  anv  parties  shall  have  bea 
heard  in  any  matter  oefore  any  Judge  in  Ordi- 
nary sitting  in  a  Court  of  Reconcilement,  and 
either  of  the  said  parties  shall  sue  the  other 
upon  the  same  matter  before  the  said  Judge  ^ 
way  of  action,  such  party  shall  annex  to  h» 
statement  a  notice,  to  be  filed  with  the  re^ 
trar  along  with  the  sud  statement,  that  the 
cause  of  action  is  some  matter  already  heard 

I  before  the  said  Judge ;  and  if  the  part^  sois^ 
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-shall  omit  to  aime:it  such  notice,  the  party 
•sued  may  annex,  it  to  his  answer;  aad  the 
registrar,  upon  such  notice  betng  so  annexed 
by  either  puty,  shall  make  out  a  certificate  of 
Jthe  matter  thereof,  whereupon  the  proceeding^ 
before  the  sud  Judge  shall  cease,  and  the  mat- 
ter of  the  said  suit  shall  and  may  be  carried 
before  a  Judge  in  Ordinary  of  some  adjoining 
county,  notwithstanding  that  the  party  sued 
shall  not  reside  therein,  any  thing  in  tnis  act 
to  the  contrary  thereof  in  anywise  notwith- 
standing ;  and  the  costs  incurred  by  beginning 
the  proceedings   before  the   first-mentioned 
Jadge  in  Ordi^oy  shall  be  costs  in  the  cause. 
.   62.  That  no  agreement  or  memorandum  or 
other  document  or  proceeding  authorized  or 
required  bv  any  of  the  provisions  of  this  act 
shall  be  liable  to  any  stamp  duty. 

BANKRUPTCY  BUSINESS. 

63.  And  whereas  an  act  was  passed  in  the 
Session  of  Parliament  holden  in  the  first  and 
second  years  of  the  reign  of  his  oresent  Ma- 
jesty, intituled  "  An  Act  to  establish  a  Court 
in  Bankruptcy :"  And  whereas  it  is  expedient 
that  provision  be  made  for  the  more  effectual 
administration  of  the  laws  relating  to  fiats  to 
be  prosecuted  elsewhere  than  in  we  Court  of 
Bankruptcy;  Be  it  therefore  enacted,  that  it 
shall  be  lawful  for  the  Lord  ChanceUor,  and 
also  for  the  Master  of  the  RoUs,  the  Vice 
.Chancellor,  and  each  of  the  Masters  of  the 
jCourt  of  Chancery  acting  under  any  appoint? 
ment  by  the  Lord  Chancellor  to  be  given  for 
that  purpose,  when  and  as  each  of  them  shall 
see  fit,  to  issue  a  fiat  or  fiats  in  bankruptcy, 
not  directed  to  the  Court  of  Bankruptcy, .  to 
any  Judge  in  Ordinary  to  be  appointed  under 
this  act,  aod  that  sucn  Judge  so  to  be  named 
in  any  such  fiat  shall  have,  perform,  and  exe- 
cute all  the  powers,  duties,  and  authorities  now 
vested  in  one  or  more  Commissioners  of  Bank- 
rupts acting  under  any  fiat  not  directed  to  the 
said  Court  of  Bankruptcy. 

64.  That  it  shall  be  lawful  for  the  said  Lord 
Chancellor,  Master  of  the .  Rolls,  Vice  Chan- 
cellor, and  each  of  the  Masters  of  the  Court  of 
Chancery  acting  as  aforesaid,  if  they  shall  res- 
pectively think  fit,  to  insert  in  any  such  fiat  as 
aforesaid,  in  addition  to  the  name  of  such 
Judge,  the  name  of  some  one  barrister  or  soli- 
citor residing  at  or  near  the  place  where  such 
fiat  is  to  be  prosecuted,  who,  in  the  event  of 
the  death  or  sickness  of  the  Judge  named 
therein,  (such  death  or  sickness  to  be  certified 
in  writing*  by  the  registrar  of  the  court  over 
vbich  such  tfudge  sh^  preside,  and  the  certi- 
icate  filed  with  the  proceedings  under  the  fiat,) 
(hall  have,  perform,  and  execute  all  the  powers, 
luties,  ana  authorities  as  a  Commissioner  of 
bankrupt  under  such  fiat,  which  by  virtue  of 
his  act  shall  be  then  vested  in  such  Judge: 
Provided  sdways,  that  no  such  Commissioner 
hall  be  capable  of  acting  in  the  execution  of 
ay  of  the  powers  and  authorities  given  by  this 
ct  until  he  shall  haye  taken  the  oath  by  law 
squired,  to  be  taken  by  Commissioners  of 
jipV|iipt  in  the  presence  of  the  said  Judge  or 


of  the  reffistrar  of  the  aaid  court,  which  oath 
they  are  nereby  respectively  empowered  and 
required  to  administer. 

65.  That  there  shall  be  paid  to  such  Com- 
missioner for  ever^  meeUng  held  by  him  under 
this  act  by  the  said  registrar  the  sum  of  two 
pouiids>  besides  his  travelling  expenses,  if  any, 
which  payments  such  registrar  is  hereby  autho- 
rized ana  required  to  make  out  of  the  monies 
which  shall  come  into  his  hands  by  means  of 
the  fees  or  sums  of  fourteen  pounds  herein- 
after mentioned. 

66,  That  the  Lord  Chancellor  shall  have  the 
power  to  appoint  any  number  of  official  assig- 
nees to  act  as  well  in  existing  as  in  all  future 
bankruptcies  to  be  prosecuted  elsewhere  than 
in  the  Uourt  of  Bankruptcy ;  and  such  assig- 
nees shall  be  chosen  from  amongst  merchants 
or  others  residing  in  any  part  of  the  United 
Kingdom,  as  to  the  said  Lord  Chancellor  shall 
seem  fit,  and  shall  have  all  the  powers  and 
authorities  and  be  subject  to  all  the  provisions 
and  peniJties  rcftarding  official  assignees  con- 
tain«i  in  the  sud  recited  act,  except  so  far  as 
the  same  may  be  altered  or  varied  oy  this  act, 
or  by  any  general  orders,  rules,  or  regulations 
which  may  be  made  and  signed  by  we  Lord 
Chancellor,  as  hereinafter  mentioned;  and 
that  it  shall  be  lawful  for  the  Lord  Chancellor 
from  time  to  time  to  make  such  general 
orders,  rules,  and  regulations  for  the  invest- 
ment, transfer,  payment,  and  delivery  of  any 
stock,  monies,  or  other  effects  of  any  bank- 
rupts to  be  possessed  by  such  assignees,  or  for 
any  other  purpose  regarding  the  said  assignees, 
as  to  him  Uie  said  Lord  Chancellor  shall  seem 
fit. 

67.  That  when  and  as  often  as  an, official  as- 
signee sludl,  by  virtue  of  this  fict,  be  appointed 
under  any  now  existing  commission  or  fiat,  all 
the  real  and  personal  estate  of  the  bankrupt 
under  such  commission  or  fiat  shall,  imme- 
diately on  such  appointment,  vest  in  such 
oQcial  assignee  jointly  with. the  existing  as- 
signees, if  any,  in  the  manner  directed  by  the 
said  before-recited  act. 

68.  That  in  lieu  of  >  fees  payable  to  Commis- 
sioners of  Bankrupt  under  fiats  not  prosecuted 
in  the  said  Court  of  Bankruptcy,  there  shall  be 
paid  to  the  rc^trar  acting  under  the  Jud^e 
to  whom  any  fiat  shall  be  directed  under  this 
act  by  the  official  assignee  of  each  bankrupt's 
estate,  and  where  no  official  assignee  shall  be 
appointed  then  by  the  assignees  of  such  bank- 
rupt's  estate,  out  of  the  fint  monies  that  shall 
come  into  his  or  their  hands,  and  immediately 
after  the  choice  of  assignees  by  the  creditors, 
the  sum  of  fourteen  pounds,  to  be  paid  and 
applied  by  the  said  registrar  in  manner  herein- 
before directed  concerning  other  monies  to  be 
received  by  him;  and  also  such  further, sum 
of  money,  not  exceeding  ax  pounds,  as  the 
Lord  Chancellor  shall,  by  virtue  of  such  gene- 
ral orders,  rules,  or  regulations  as  aforesaid, 
think  fit  to  order  and  direct  to  be  so  paid; 
and  that  such  last-mentioned  sums  shall  be 

5tud  by  the  said  recpstrar  as  often  as  the  said 
udge  shidl  direct  into  the  Bank  of  England, 
to  the  credit  of  the  Accountant  General  of  the 
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High  Court  of  Chaneery,  to  th«  account  ttt- 
tituled  '*  Tbe  Secretary  of  Bankrupts  Gom- 
pensution  Accouat:"  Provided  always,  that 
when  any  new  fiat  shall  issue  by  virtue  of  this 
act  in  cases  where  assignees  of  the  bankrupt's 
estate  shall  already  have  been  chosen,  there 
shall  be  paid  to  the  said  registrar  by  such  as- 
signeeq,  ni  lieu  of  the  sums  nereinbefore  men- 
tioned, the  sum  of  three  pounds  for  every 
meeting  to  be  held  under  such  renewed  fiat, 
and  be  pud  and  applied  by  the  said  registrar 
in  manner  hereinbefore  referred  to  touching 
die  said  sum  of  fourteen  pounds. 

69.  That  in  all  cases  of  commitment  by  any 
Judge  or  Commissioner  acting  by  virtue  of  this 
act  in  any  case  of  bankruptcy,  such  Judge  or 
Commissioner  phaU  at  the  time  of  such  com- 
mitment deliver  to  the  party  committed  a  true 
copv  of  the  warrant  of  commitment,  certified 
uncfer  Us  hand ;  and  it  shall  be  law^  for  the 
party  committed  to  apply  to  the  Court  of  Re- 
view lor  his  discharge  on  the  production  of 
such  certified  copy  to  the  said  court,  after  hav- 
ing giv«n  reasonable  notice  of  such  his  intended 
appueation  to  the  solicitor  acting  in  the  prose- 
cution of  the  fiat  or  commisdon  under  which 
such  commitment  shall  have  been  made ;  and 
the  said  court  shall  have  the  like  power  and 
authority  to  proceed  upon  such  certified  copy 
of  warrant,  and  to  discharge  out  oi  custody  tKe 
party  so  committed,  if  such  court  shall  so  ttunk 
fit,  without  the  party  committed  being  brought 
up  before  such  court,  as  though  such  party  had 
been  so  brought  up  by  writ  of  habeas  oorpma. 

70.  That  in  all  such  cases  an  appeal,  at  the 
instance  of  the  party  committed,  snail  b«  to  the 
Lord  ChanceUor  from  the  decision  of  the  Court 
of  Review,  to  be  preferred  in  such  manner  as 
hi  provided  in  cases  of  appeal  in  the  said  re- 
cited act. 

ri.  Provided  always,  that  nothing  herein 
contidned  shall  exclude  the  party  committed 
from  Us  right  to  ^^oceed  in  the  first  instance 
by  writ  ot  habeas  earpu4,  if  he  shall  think  fit. 


XQvrnr  businbss. 

7*1.  That  it  shall  and  may  be  lawful  for  the 
Iiord  Chancellor,  Master  of  the  Rolls,  and  Vice 
Chancellor,  in  any  cause  or  matter  wlkioh  shall 
be  broitf  ht  before  them  respectively,  and  for 
the  Lord  Chief  Baron  of  his  Migesty's  Court  of 
Bxehequer,  or  any  of  the  Barons  of  the  said 
court,  m  any  case  or  matter  depending  before 
such  Lord  Chief  Baron  or  other  Baron,  by  vir- 
tue of  to  act  passed  in  the  fifty-seventh  year  of 
the  reiffB  of  his  kte  Miycsty  King  George  the 
Thir^^ intituled  '«An  Art  to  facilitafte  the 
hearing  and  detemuniitf  of  Suits  in  Bqoity  in 
his  Mi^lesty's  Court  of  Exchequer  at  West- 
minster," when  it  shall  appear  that  any  ac- 
counts or  inquiries  that  may  re^iire  to  be 
taken  or  made  in  any  such  cause  or  matter 
may  be  more  eflfectually  taken  or  made  by 
means  of  a  vivd  voce  examination  of  witnesses 
or  parties  in  the  country,  to  direct  &at  such 
inquiries  or  accounts,  or  any  portion  thereof, 
ahall  be  taken  or  made  by  oat  of  the  said 


Judges  In  Ordinaiy,  and  lo  cive  mA  db 
tions  as  to  tiie  tiaa  and  mode  of  tnldng  ^ 
same  as  shall  be  deemed  ftKuadlit, 

73.  That  in  case  any  of  the  parties 
authorixed  to  attend  before  any  Aft 
Ordinary  of  ti&e  High  Court  of  Chnaecfy,  er 
before  anv  Master  of  the  ssad  Court  of  Exi^o- 
quer,  on  the  taking  or  prosecuting  any  sMscouats 
or  inquiries  now  pending  or  mick  shall  he 
hereafter  pending  before  any  such  Master, 
shall  desire  that  any  of  such  inqames  or  any 
of  such  accounts  shall  be  tsken  by  one  of  the 
smd  Judges  inOrdinarr,  and  such  Master  shal 
certify  to  the  Juc^  by  whom  such  inquiriei 
or  accounts  were  mrocted  to  be  made  or  taken 
that  the  same  can  be  more  eieetoally  taken 
or  made  by  means  of  a  vM  Mce  exanainatioB 
of  witnesses  or  parties  in  the  country,  soad  that 
it  will  be  for  the  benefit  of  the  parties  interested 
tliat  the  same  should  be  taken  or  prosecuted 
before  one  of  the  said  Judges  in  Ordlnarv,  it 
shall  and  may  be  lawftil  for  such  Jiidg«  of  the 
High  Court  of  Chancery  or  of  the  Court  of 
Excheouer,  on  motion  or  petition  on  notice,  if 
he  shall  see  fit,  to  refer  such  inquiries  er  a^ 
counts,  w  any  of  them,  or  any  portion  tlwreof, 
to  one  of  the  nM  Judges  in  Ordinary,  and  ts 
give  such  directions  t»to  the  time  w  niio<fe  cf 
prosecuting  such  inquiiies  or  tiddnj^  such  ae^ 
counts  ^as  niall  be  deemed  o^pedient. 

74.  That  eferf  order  of  any  sncli  Judge  «f 
the  High  Court  of  Chancery  er  Court  ^  Ex- 
chequer, so  far  as  the  same  shaU  dfr«ct  tiiat 
the  taking  of  such  accounts,  <^  the  prosecntioa 
of  such  inquiries  <»>  inquiry,  shaK  be  befoie  a 
Judge  in  Ordinary,  shidl  be  final:  Provided 
nevertheless,  that  the  Judge  who  may  have 
made  such  order  of  reference  maty,  on  n- 
hearing,  reverse  the  same,  and  that  any  party 
shall  be  at  liberty  to  appeal  fit>m  die  aaia  order 
altogether,  or  from  any  other  of  the  dBrectiom 
therdn  contained. 

76.  That  in  every  case  where  any  aoeounts 
or  inquiries  shaB  be  referred  to  a  Judge  in  Or- 
dinary under  the  authority  of  tUs  act,  such  ae^ 
counts  shall  be  taken  and  Inquiries  prosecuted 
according  to  the  same  rules  and  in  Ae  same 
manner  as  if  the  same  had  been  rdhiyed  te  a 
Master  of  the  court  in  which  the  cause  er  mat- 
ter shall  be  peni&i^,  excepting  so  far  m  titt 
same  may  be  varied  l>y  this  act,  or  hyjmy  rales 
and  orders  to  be  ssade  by  the  Lord  Clmncdlsr 
or  Lord  Chief  Baron  respective^  in  pnrsuanee 
thereof. 

76.  That  the  smd  Judges  in  Ordibaiyshd 
be  at  liberty  to  examine  vritnesses  and  parties 
9hi  voce,  in  such  and  the  same  nsantter  » tks 
Masters  in  Ordinary  of  the  High  Comt  of 
Chancery  are  authorised  te  ^  by  the  rsdes  snd 
orders  of  the  said  High  Court  of  Cbncerv; 
and  that  a  subpcsna  fbrthe  atlendanee  efaay 
witnesses  to  be  examined  ststf  ssev  bdbie  say 
such  Judge  in  Ordinary  shall  issue  from  Ike 
proper  office  lor  issuing  subpoeoas  of  tiie  cosrt 
m  which  the  cause  or  matter  on  wUch  sueh 
reference  shaH  be  made  shall  be  pendnv*. 

77*  That  the  attendance  and  ^itmTi^i  ■»;■■ 
of  every  such  witness  and  party  shall  be  cn- 
fercsd  in  Khe  sasie  maBser  as  bdore  %Mmm 
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hi  OnKaary  of  the  said  High  Court  ef  Cluui- 
eery. 

78.  That  the  enAtnce  and  examinalioDt  to  be 
taken  on  such  trivd  coee  escaminatiMi  ahall  be 
lecmatdjr  taken  down  by  mdi  Judge  in  Oidi- 
■ary ;  and  that  the  evidence  and  ezMninations 
taken  before  any  such  Jndge  in  Ordinary,  whe- 
ther taken  vM  90ce  or  on  inteirogatories,  and 
the  affidavits,  if  any,  carried  in  before  him, 
shall  be  filed  or  deposited,  together  with  the 
report  of  sveh  Judge  in  Ordinary,  in  the  pro- 
per office  lor  fifing  reports  in  the  conrl  in 
which  the  eanse  or  matter  on  which  aoch  refer- 
eaoe  shaH  have  been  made  is  pending,  to  be 
produced  from  time  to  time  as  the  Court  shall 
direct. 

79.  That  no  penon  diall  be  compelled  or 
requu-ed  to  take  any  copy  of  any  such  report, 
or  of  the  depontions,  or  evidence  or  evidences, 
or  affidsrits  filed  therewith  9  and  that  any  per- 
son shall  be  aa  liberty  to  inspect  the  same,  and 
to  take  a  copy  of  any  part  of  any  such  report, 
dcpejKtion,  evidence  ot  affidavits,  that  he  may 
require 

80.  Thnt  no  person  shall  be  required  to  take 
any  copy  of  any  paper  or  writing  or  document 
brought  in  before  such  Judge  in  Ordinary,  or 
of  any  deiKMicioii  or  examinations  taken  before 
him ;  ano  that  any  party  shall  be  at  liberty  to 
inspect  and  take  acopy  oi  any  part  of  any  such 
paper  or  writing  or  document,  depositions  or 
examinations. 

81.  That  the  finding  of  any  Judge  in  Ordi- 
nary in  any  matter  rmrred  to  him  by  virtue 
of  tkifl  Act,  unless  the  Court  shall  otherwise 
specially  d^ect,  shall  be  open  to  appeal  in  the 
aune  manner  at  a  general  report  of  a  Master 
of  the  Gout  in  which  the  cause  or  matter  in 
which  such  reference  is  made  shaH  be  pending ; 
and  that  the  same  rnles  sbidl  be  observed  in 
regard  to  objections  and  exceptions  to  such  ro- 
pons,  and  in  regard  to  the  confirmation  or  re- 
viewing of  such  reports,  and  all  other  matters 
rekHng  thereto,  aa  are  in  force  in  regard  to 
the  general  reports  of  the  Masters  m  such 
Court,  excep^ng  as  far  aa  the  same  may  be 
varied  or  altered  by  this  act,  or  byany  rules  or 
orden  to  be  made  by  the  Lord  Chancellor  or 
Lord  Chief  Baron  respectively  in  pursuance 
thereof:  Provided  nevertheless,  that  the  Court 
shall  be  at  liberty  to  give  such  directions  in 
Ngard  to  the  mode  in  which  the  reports  to  be 
made  by  any  Judge  in  Ordinary,  by  virtue  of 
any  reference  to  l^  made  by  virtue  of  this  act, 
skaA  be  deak  with,  as  the  circumstances  of  the 
case  may  requtio,  and  as  may  be  deemed  ex- 
pedient. 

Bd.  That  after  any  report  of  any  such  Judge 
in  Ordinary  shall  have  been  absolutely  con- 
firmed, any  party  interested  shall  be  at  liberty 
to  net  down  the  same  before  the  Judge  who 
^<cted  such  reference,  under  such  mW  and 
regulations  as  the  Lord  Chancellor  and  Lord 
Chief  Baron  respectively,  by  any  general  order 
or  orders  to  be  issued  by  them,  shall  direct ; 
and  thereupon  suck  orders  shaU  be  made  in 
I'egard  to  tne  matters  found  by  such  Judge  in 
Ordinary  as  such  Judg^e  of  the  High  Court  of 
Chancery,  or  Judge  ofthe  Court  of  Exchequer 
respectively,  shall  direct. 


8a  That  the  aald  Judges  in  Ordinary  shall 
be  and  they  are  hereby  authorized  to  aaminis- 
ter  all  oaths,  and  to  take  all  affirmations  and 
attestations  of  honour,  in  all  causes  and  mat- 
ters depending  in  the  High  Court  of  Chancery 
or  before  any  of  the  Judges  thereof,  or  before 
the  Lord  Chief  Baron  or  any  Baron  of  the  sud 
'Court  of  Exchequer  by  virtue  ofthe  smd  act 
passed  in  the  fifh^-seventh  year  of  the  reign  of 
his  late  Majesty  King  George  the  Third,  which 
have  been  hitherto  administered  or  taken  by 
the  Masters  Extraordinary  of  the  High  Court 
of  Chancery,  and  by  the  Commissioners  ap^ 

Kinted  br  tne  Lord  Treasurer,  Chancellor,  and 
irons  of  the  Exchequer,  or  any  two  of  them, 
under  an  act  passed  for  that  purpose  in  the 
twenty-ninth  year  of  the  rei^n  of  kmg  Charlea 
the  Second,  and  to  do  ana  perform  in  every 
cause  or  matter  depending  in  hb  Majesty's 
Hi^h  Court  of  Chancery,  or  before  the  Lord 
Chief  Baron  or  any  Baron  of  the  said  Court  of 
Exchequer  under  the  said  recited  act  passed  in 
the  fifty-seventh  year  of  the  reign  of  his  late> 
Majesty  King  George  the  Third,  all  and  every 
the  duties  which  can  or  may  be  done  by  or  be- 
fore the  Masters  Extraonunary  oi  the  High 
Court  of  Chancery. 

84.  That  the  said  Judges  in  OrcBnary  shall 
be  and  they  are  hereby  authorized  to  take* 
pleas,  answers,  disclaimers,  and  examina^ns 
m  every  matter  pending  in  the  High  Court  of 
Chancery,  or  before  any  of  the  Jud^s  thereof, 
or  before  the  Lord  Chief  Baron  or  any  other 
Baron  of  the-  said  Court  by  virtue  of  the  said 
act  passed  in  the  fifty-seventh  year  of  the  reigur 
of  his  late  Ma^ty  King  George  theThira; 
and  that  the  said  Judges  in  Ordinary  shall  be 
and  they  are  hereby  authorized  to  administer 
the  requisite  oaths,  and  take  the  usual  affirma* 
tions  and  attestations  of  honour,  for  that  pur- 
pose, and  that  it  shall  not  be  necessary  that 
any  commission  should  be  issued,  nor  shaU  any 
commission  be  issued,  to  such  Judge  in  Ordi- 
nary for  the  purpose  aforesmd. 

86.  That  the  said  Judges  in  Ordinary  shall 
be  at  liberty,  and  they  are  hereby  required, 
without  any  commission  or  other  authority,  to 
examine  all  witnesses  bronj^ht  before  them  in 
all  causes  depending  in  his  Majesty's  High 
Court  of  Chancery,  or  in  the  said  Court  of 
Exchequer  as  a  court  of  equity,  where  such 
witnesses  might  be  examined  before  one  of  the 
Examiners  of  the  said  Courts  respectively,  or 
before  ComnHssioners  appointed  to  examine 
witnesses  in  the  said  courts  respectively. 

86.  That  any  party  in  any  such  cause  shall 
be  at  liberty  to  have  his  mtnesses  examined 
before  any  such  Judge  in  Ordinary,  in  the  same 
manner  and  accormng  to  the  same  rules  as  if 
such  witnesses  were  examined  before  one  ofthe 
Examiners  of  the  High  Court  of  Chancery,  or 
before  an  Examiner  m  tile  Court  of  Exchequer, 
or  before  Commissioners  for  the  examination 
of  witnesses  in  the  said  Courts  respectively, 
excepting  so  far  as  the  same  are  varied  by  this 
act,  or  shall  be  varied  by  any  general  order  or 
orders  tol[be  issued  by  the  Lora  Chancellor  or 
Lord  CUef  Baron  respectively  in  pursuance 
thereof.  .     . 
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*  87.  Tlifit  it  8haU  and  may  be  k^frfnl  for  tuch 
Judge  in  Ordinary,  at  his  discretion^  on  the  ez- 
Hinination  of  any  witness  before  him,  to  put 
any  questions  in  writing  to  any  such  witness, 
and  such  witness  shall  be  bouna  to  answer  the 
same  in  the  same  manner  as  if  the  same  were 
contained  in  the  written  interrogatories  deli- 
vered by  the  parties ;  and  the  said  Judge  in 
Ordinar^r  shall  annex  such  written  interro^ 
tones,  signed  by  him,  to  the  interrogatones 
delivered  by  the  parties,  and  the  same  rules 
shall  prevail  in  re^d  to  the  depositions  so 
taken  as  are  now  m  force  in  regard  to  depo- 
sitions of  witnesses  taken  in  the  said  Courts 
respectively,  unless  the  Lord  Chancellor  or 
Lord  Chiei  Baron  respectively  shall  by  any  ge- 
neral order  or  otherwise  direct. 

88.  That  it  shall  and  may  be  lawful  for  any 
such  Judge  in  Ordinary  to  call  on  the  parties 
on  both  sides,  or  the  solicitor  or  agents  of  the 
parties  on  both  sides,  to  be  present  at  such  ex- 
aminations, or  taty  part  of  such  examinations, 
as  he  may  think  vX, 

89.  That  the  Lord  Chancellor  and  Lord 
Chief  Baron  shall,  by  a  general  order  or  orders 
to  be  issued  by  them  lespectively  for  that  pur- 
pose, direct  by  what  conveyance,  said  to  and 
by  what  officer  of  their  said  respective  Courts, 
or  other  person,  such  interrogatories  and  de- 
positions, and  all  pleas,  answers,  disclaimers, 
and  examinations  taken  by  or  before  the  said 
fudges  in  Ordinary  shall  be  sent  and  delivered, 
and  as  to  the  mode  in  which  the  same  shall  be 
Hied  or  recorded  or  deposited  in  the  proper 
offices  for  that  purpose. 

90.  That  the  attendance  and  examination  of 
witnesses  to  be  examined  before  the  said  Judges 
in  Ordinary  shall  be  enforced  in  the  same  man- 
ner and  according  to  the  same  rules  and  regu- 
lations as  the  attendance  and  examination  of 
witnesses  is  enforced  before  Commissioners 
appointed  for  the  examination  of  witnesses  in 
the  court  in  which  the  cause  in  which  such 
witnesses  are  brought  to  be  examined  is  pend- 
ing, save  and  except  so  far  as  such  rules  and 
regulations  may  be  altered  or  varied  by  any 
general  order  or  orders  to  be  issued  by  the 
Lord  Chancellor  and  Lord  Chief  Baron  re- 
spectively. 

91.  That  the  Lord  Chancellor  and  Lord 
Chief  Baron  respectively  shall  be  and  they  are 
hereby  authorized  to  make  and  issue  such 
general  order  or  orders  as  to  the  mode  of  the 
examination  of  witnesses  and  takinj^  of  evi- 
dence before  such  Judges^  in  Ordmary,  in 
causes  and  matters  pending  in  their  respective 
courts,  as  to  them  may  appear  expedient  and 
proper;  and  the  same  shall  be  thenceforth,  or 
untd  the  same  shall  be  altered  by  a  like  gene- 
ral order  or  orders,  acted  upon  and  followed, 
notwithstanding  any  usage  or  practice  at  vari- 
ance therewith  may  prevail  in  their  respective 
Courts. 

92.  That  it  shall  and  may  be  lawful  for  the 
Lord  Chancellor  and  Lord  Chief  Baron  re- 
spectively, and  they  are  hereby  required,  by 
any  general  order  or  orders  to  be  issued  by 
them,  respectively,  from  time  to  time  to  make 
such  other  rula  and  regulations  as  they  may 


respeetively  dunk  t%  aad  proper  lor  canyn^ 
this  act  into  execution,  so  far  as  regnrda  pro* 
ceedings  in  their  respective  courts. 

93.  That  it  shall  and  may  be  lawful  for  die 
Registrars  of  the  said  Judges  in  Ordinary,  or 
their  clerks  respectively,  for  the  business  done 
by  such  Judges  in  Ordinary  and  Registrus 
and  clerks  respectively,  by  virtue  of  tms  act, 
in  causes  or  matters  depending  in  the  High 
Court  of  Chancery,  or  berore  any  of  the  Judra 
thereof,  or  in  his  Mi||esty'8  Court  of  Exche- 
quer as  a  court  of  eqmty,  or  before  any  Judge 
of  such  court  by  virtue  of  the  aforesaid  act 
passed. in  the  fifty-seventh  year  of  the  re^  of 
ids  late  Majesty  king  Geoi^  the  Third,  to  de- 
mand, receive,  and  take  the  several  fees  spe- 
cified in  the  schedule  marked  C  )  to  this 
act,  and  no  more,  under  such  rules  and  regu- 
lations as  the  Lord  High  Chancellor  shall  from 
time  to  time  direct;  and  that  all  such  fees 
shall  by  them  be  carried  to  the  account  of  the 
said  fee  fund,  and  be  paid  into  the  Gonaolidated 
Fund  of  the  United  Kingdom  of  Great  Britain 
and  Ireland,  in  like  manner  as  is  hereinbefore 
directed  in  r^^ard  to  the  ether  fees  payable  by 
this  act. 

94.  That  all  actions  and  prosecatiotts  to  be 
commenced  against  any  person  for  any  thiar 
done  in  pursuance  of  this  act  shall  be  laid  ana 
tried  in  the  county  where  the  fact  was  comnnt- 
ted,  and  shall  be  commenced  within  aix  calen- 
dar months  after  the  fact  committed,  and  not 
otherwise ;  and  notice  in  writing  of  such  ac- 
tion, and  of  the  cause  thereof,  shall  be  given 
to  the  defendant  one  calendar  month  at  least 
before  the  commencement  of  the  action;  and 
the  defendant  may  plead  the  sfeneral  iasne^  and 

five  this  act  and  the  specisi  matter  in  en> 
ence ;  and  no  plaintiff  shall  recover  in  any 
such  action  if  tender  of  sufficient  amends  shaft 
have  been  made  before  such  action  brought,  or 
if  a  sufficient  sum  of  money  shall  have  been 
paid  into  court  after  such  action  brought,  by 
or  on  behalf  of  the  defendant  i  and  if  the  de- 
fendant shidl  recover  a  verdict,  or  the  plaintiff 
shall  discontinue  or  become  nonsuit,  or  judr- 
ment  be  in  anywise  given  against  lum»  aodi 
defendant  shall  recover  his  full  coati  aa  be- 
tween attorney  and  client. 

95.  That  whenever  in  this  act  any  word  or 
words  have  been  used  importing  the  aingalar 
number  or  the  masculine  irender,  the  sanie 
shall  be  understood  to  indude  several  mattcn 
of  the  same  kind  as  well  as  one  matter,  and 
several  persons  as  well  as  one  pmon*  and  fe- 
males as  well  as  males,  and  iMdiea  ooqKNcate 
as  weU  as  individuals,  unless  it  hath  been 
otherwise  specially  provided,  or  there  be  some- 
thing in  the  subject  or  context  repugnant  to 
such  construction. 

96.  That  this  act  shall  be  deemed  and  taken 
to  be  a  public  act,  and  shall  be  judidallv  triien 
notice  of  as  such  by  all  Courts  and  Judges, 
without  being  spectuly  pleaded. 

97.  That  nothing  in  this  act  cont«ned  shaD 
extend  to  Scotland  or  Ireland. 
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THE  SOUOITOR  OBNBBAL'S  BILLS. 

No.  n. 


INHBRITAlfCB*. 

Thb  Solicitor  General's  bill  relating  to  tiie 
law  of  Inheritance  or  Descent,  is  chiefly  in- 
tended to  remedy  some  of  the  roles  of  the 
common  law  which  are  generally  considered 
harsh  and  unnecessary,  and  the  reasons  for 
which  have  now  ceased  to  operate.  We 
shall  shortly  mention  the  proposed  changes. 
By  the  common  law,  an  ancestor,  to  be 
enabled  to  transmit  lands  by  descent,  must 
have  had  the  actual  seisin  of  them,  if  they 
were  in  their  nature  capable  of  such  seisin ; 
a  mere  right  to  enter  was  not  sufficient. 
This  rule  it  is  proposed  to  alter,  and  to  con- 
sider a  person  entitled  to  transmit  lands  by 
descent,  whether  he  was  actually  sebed 
thereof  or  had  a  mere  right  to  enter  on 
them. 

By  the  present  law,  if  a  testator  devised 
lands  in  fee  or  in  tail  to  his  heir,  he  took 
by  descent  as  heir,  and  not  as  devisee,  and 
held  the  lands  discharged  from  the  debts  of 
the  testator.  By  the  present  bill  it  is  pro- 
posed  to  enact,  that  the  heir  entitled  under 
a  will  should  take  as  devisee,  and  that  a 
limitation  to  the  grantor  or  his  heirs,  shall 
create  an  estate  by  purchase. 

By  the  present  law,  although  lands,  if 
derived  from  a  special  ancestor,  will  descend 
according  to  a  special  line  of  descent,  yet 
no  person  can  limit  an  estate  to  a  person 
and  his  heirs  on  the  pert  of  a  particular  an- 
cestor. It  is  proposed  by  the  present  act 
to  enable  any  person  so  to  limit  lands ;  in 
which  case  the  descent  shall  be  traced  as 
if  such  ancestor  had  been  the  purchaser 
thereof. 

At  present,  if  the  line  of  the  ancestor 
from  whom  the  land  is  derived  shall  entirely 
fail,  it  will  escheat.  If  the  present  bill 
passes,  in  such  a  case  the  last  owner  will 
be  considered  the  purchaser,  and  the  descent 
shall  be  traced  accordingly. 

Brothers  and  sisters  now  trace  their  de- 
scent froni  each  other,  and  not  through 
their  parent:  the  present  bill  proposes  to 
alter  this  rule ;  and  to  direct  that  the  descent 
to  every  brother  and  sister  shall  be  traced 
through  a  parent. 

At  present,  as  is  well  known  to  our 
readers,  a  father,  or  other  lineal  ancestor, 
cannot,  as  such,  inherit  lands  of  his 
children.      This  rule,  which  has  long  been 

■  I  I  !■  ■  I  ^».^->^t    P  I        !■        I  II       ■ 

«  See  an  Analysis  of  the  Bill,  2  L.  O.  30(). 


considered  without  good  reason,  it  is  pro- 
posed to  alter,  and,  to  enact  that  lineal  an- 
cestors may  be  the  heirs  of  their  lineal  de* 
scendants,  and  that  they  shall  come  in 
in  preference  to  collateral  persons  claiming 
through  them,  that  is,  their  own  children, 
&c. 

Hie  present  bill  also  proposes  to  settle 
the  doubt  which  now  exists  when  there  is  a 
failure  of  male  paternal  ancestor  of  the 
person  from  whom  the  descent  is  traced 
and  their  descendants,  whether  the  mother 
of  his  more  remote  male  paternal  ancestor 
or  her  descendants,  or  the  mother  of  a  Ipss 
remote  male  paternal  ancestor  or  her  de- 
scendants, shall  come  in  before  the  other, 
and  to  enact  that  the  former  shall  be  pre- 
ferred. This  is  in  conformity  with  the  opi- 
nion of  Mr.  Justice  Blackstone,  given  at 
length  in  the  Gonunentaries. . 

Another  important  alteration  proposed  by 
the  present  measure  is  to  let  in  the  half 
blood,  who  are  now  for  ever  excluded  from 
inheriting.  If  the  land  be  derived  from  a 
male  ancestor,  the  heirs  of  the  half  blood 
are  to  inherit  after  the  whole  blood  of  the 
same  degree:  if  from  a  female  ancestor, 
then  they  are  to  come  in  after  her. 

The  bill  then  proposes  to  enact,  that 
after  the  death  of  an  alien  who  has  not 
been  passed  by  in  the  descent,  his  descend- 
ants may  inherit.  A  title,  by  the  existmg 
law,  may  be  made  through  an  alien.  (See 
1 W.  3.  c.  6.) 

By  the  present  law,  if  a  person  is  at- 
tainted, the  descent  of  lands  cannot  be 
traced  through  him;  for  the  lands  will 
rather  escheat.  It  is  proposed  to  alter  this 
rule,  and  to  enact  that  after  the  death  of  a 
person  attainted  his  descendants  may  in- 
herit. 

The  act,  if  passed,  is  not  to  come  into 
operation  \mtil  the  1st  of  January,  1834; 
and  limitations  made  before  the  1st  of 
January,  1834,  to  the  heirs  of  a  person  then 
living,  shall  take  effect  as  if  this  act  had 
not  been  made.  -^^i^m^ 

The  new  rules  as  to  descent,  are  intended 
to  apply  to  copyholds  and  customary  lands, 
and  lands  held  by  the  tenure  of  gavelkind 
and  borough  english.  (See  1  R.  P.  Report, 
and  2  M.  R.  p.  366.)  These,  therefore,  are 
not  excepted  frxim  the  act.    . 

These  are  the  principal  alterations  which 
are  proposed  by  the  present  bill. 
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THE  COMMON  LAW  AMENDMENT 
.  BILL,  AND  THE  COMMISSIONERS' 
REPORTS. 


VARIAKCSS. — PLKADIKOS. 

We  were  obliged,  in  Number  131,  to  defer 
the  Extracts  from  the  Second  Report  of  the 
Clommon  Law  Commissioners,  relating  to 
Varianeee.  The  25th  section  of  the  New 
Bill,  which  extends  the  provisions  of  the 
9  Geo.  4,  c.  15,  to  aU  variances,  comes 
strongly  recommended  by  the  Commisfdon- 
ers.  The  passages  we  purpose  extracting 
reiate  ako  in  a  considerable  degree  to  the 
Ist  section — one  of  the  most  important  in 
the  Bin,  relating  to  Pleadings  in  general, 
and  which,  by  that  section,  are  proposed 
to  be  regulated  by  rules  and  orders  to  be 
from  time  to  time  made  by  eight  ot  more  of 
tbe  Judges,  including  the  three  Chiefe. 

Tliere  are  some  introductory  remarks  at 
pp.  85 — 37  of  the  Report ;  but  the  foUow- 
ing  win  be  sufficient  for  our  present  pur- 
pose : 

**  We  understand  by  a  tmrknee  between  the  al- 
legations and  the  proof,  a  decrepancy  between 
them  in  some  particular  or  particulars  on* 
ly :  where  the  disagreement  extends  to  the 
whole  sense  and  tenor  of  the  allegation,  we  con* 
sider  it  not  as  a  case  of  variance,  but  of  mere 
failure  in  proof,  which  ought  of  course  in  every 
case  to  be  fatal.  Thus  if  the  pluntiff  declares 
on  a'  warranty  that  a  horse  is  sound^  and  the 
proof  be  a  warranty  that  he  is  under  six  years 
of  age,  this  being  a  warranty  of  a  totally  (Affer- 
ent character,  wholly  fails  to  support  the  de- 
claration, and  there  is  no  variance,  in  the  pro- 
per meaning  of  that  term.  But  if  the  proof  be  a 
warranty  that  the  horse  is  sooiid,  except  for  a 
kick  on  one  of  its  Ug9,  this  being  a  difference 
only  in  regard  to  a  particular  exception,  is  a 
variance  *.  Variances  so  defined,  may  be  con- 
sidered as  consisting  of  several  classes.  First, 
such  discrepancies  between  the  allegation  and  the 
"jproof,  as  may  have  misled  the  opposite  partv  into 
the  supposition,  that  a  different  transaction  or 
occasion  was  intended  from  that  really  in  view ; 
as  where  the  plaintiff  declares  on  a  contract  be- 
tween him  and  the  defendant^  to  deliver  a  certain 
quantity  of  timber  on  the  arrival  of  a  ship 
Ckdied  the  Juno,  and  the  proof  is  a  contract  be- 
tween them,  for  such  delivery  on  arrival  of  a 
ship  called  the  Thetis  $  and  there  havinfi^  been  in 
fact  another  contract  between  the  plaintiff  and  /. 
5.,  on  the  one  part,  and  thedefendant  on  the  other, 
for  delivenf  of  timber  on  the  arrival  of  the  Juno, 
the  defendant  has  been  nusled  by  the  mis-state- 
ment of  the  name  of  the  vessel,'  to  suppose  that 
the  latter  contract  was  the  subject  of  the  ac- 
tion. Secondly,  such  discrepancies  as  are  in 
themselves  sufficientto  destroy  the  right  of  action 

»  Jones  V.  Cowley,  4  B.  &  C.  445. 


or  defence ;  as  where  the  plaintiff  deckrnnpai 
these  defamatory  words,  **  you  are  a  peijored 
villiun,'*  and  the  words  proved  are, "  you  ire  a 
fidse  villain ;"  or  where  to  an  action  of  trespes 
with  carts  and  carriages,  the  defendant  pleub  a 
right  of  way  with  carts  and  carria^  and 
upon  the  proof  establishes  a  right  ofway  on 
foot  only.  TkirtUy,  such  discrepancies  as, 
though  not  in  themselves  sufficient  to  de- 
strov;the  right  of  action  or  defence,  become 
so  by  the  aid  of  some  collateral  matter  not 
idleged  in  the  pleadings ;  as  where  the  plan- 
tiff  declares  on  a  promise,  that  the  defeadant 
would  sell  and  dehver  him  a  certain  quaotit; 
of  timber  within  fourteen  days,  ailing  that 
the  fourteen  days  have  expirea,  but  \Sr  timber 
is  not  delivered ;  and  upon  traverse  of  the  con- 
tract, it  appears  to  have  been  a  promise  to  de- 
liver within  fourteen  days,  or  as  soon  as  a  ship 
called  the  Juno  should  arrive  in  the  port  of  Lon- 
don. In  this  case,  the  variance  is  not  in  ftdf 
an  answer  to  the  action,  because  if  the  ship  had 
arrived  before  the  commencement  of  the  siut, 
the  plaintiff  is  euually  entitled  to  his  actios ; 
and  whether  she  nad  arrived  or  not,  does  not, 
upon  the  mere  disclosure  of  the  varia&ce,  ap- 
pear. But  if  the  fikct  be  that  the  ship  had  not 
then  arrived,  the  variance,  with  the  aid  of  ths 
fact,  amoiuts  to  a  fiiU  answer  to  theactxm. 
Fourthfy,  such  discrepancies  as  fall  within 
none  of  the  preceding  classes;  as  where  tk 
plaintiff,  in  an  action  for  malidoos  prosecatios, 
«aeclares  that  he  was  carried  on  a  warrant  b^ 
fore  Baron  Waterpark  of  fTater/brk,  and  the 
proof  is  that  he  was  carried  before  Baroo 
Waterpark  of  fTaierpark  ^;  or  where  he  d^ 
Clares  on  these  defiunatory  woids,  '*  Tkii  boy 
umbreUa  and  he  stole  it,"  and  the  words  proved 
are,  "  li  is  my  umbrella  and  he  stok  ii<." 

"  When  a  variance  of  the  Jirsi  c^ss  occurs, 
it  ought  of  course  to  be  allowed  as  a  ground  of 
objection :  but  it  ought  not,  we  tlunk,  to  be 
fatal,  because  it  affects  in  no  d^ree  the  ^ 
to  maintain  the  action  or  defence  <>.  Instead 
therefore  of  a  nonsuit  or  verdict  pasaing  api^ 
the  party  (as  it  would  at  presest),  we  propose 
that  in  such  cases  the  Juage  should  order  the 
record  to  be  withdrawn  and  amended.  We 
think  that  the  record  must  be  withdraws,  aad 
that  it  is  not  possible  in  such  cases  to  antod 
the  record  instanter  and  proceed  \rith  tbetiH 
because  the  pleading  of  the  party  who  has  b«i 
misled,  would  in  almoet  all  cases  assnine  ai^ 
ferent  form,  and  a  totally  different  issoe  woaM 
arise  for  trial,  on  which  neither  party  woald  be 
prepared.  Tlie  costs  attendant  upon  this  pro- 
ceeding, including  those  of  the  first  trial,  ou^ 
in  general  to  be  paid  by  the  party  on  idMse 
allegation  the  variance  arises,  to  his  adrersaiy: 
but  as  it  is  posnble  that  in  some  instances  the 
mistake  might  arise  without  ncgligeiiee,  ^ 
think  it  desirable  to  leave  the  matter  of  c^ts 
in  the  discretion  of  the  presiding  Judee.  ^^ 
propose  too,  that  it  shoiud  be  left  to  the  sane 

^  fruiters  V.  Muce,  2  Bam.  &  AM.  7^ 
«  md. 
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Mthority^  to  determine  whether  the  opposite 
party  has  been  ia  fact  misled  by  the  variance ; 
08  this  would  be  a  frequent  pretence,  of  the 
truth  of  which  no  direct  proor  could  conveni- 
ently be  required,  bat  on  the  probability  of 
which  the  Judge  would  in  general  have  no  dif- 
ficulty in  forming  his  opinion ;  and  we  think 
that  the  objection  ought  not  to  be  allowed  to 
prevail,  unless  the  Judge  is  satisfied,  not  merely 
that  the  party  who  takes  it  has  been  misled,  but 
that  he  has  been  misled  to  his  preju^ce  in 
inaintaitting  his  action  or  defence  upon  the 
merits ;  and  that  in  order  to  ascertun  this,  the 
Judge  should  be  at  liberty  to  receive  affidavits, 
if  necessary.  In  the  mean  time  the  trial  may  be 
suspended,  and  another  cause  taken. 

"  Where  a  variance  of  the  »ec9nd  class  oc- 
curs, it  ought  of  course  to  be  fatal.  Indeed 
the  objection  is,  in  such  cases,  not  firanded  so 
pro^riy  on  the  variance,  as  on  the  apparent 
merits  of  the  cause.  We  propose  therefore, 
that  in  such  cases  a  nonsuit  or  verdict  should 
pass  (as  bv  the  present  practice)  against  die 
party  on  wnose  allegation  the  variance  arises. 

"  Upon  a  variance  of  the  third  class,  we 
think  that  no  objection  ought  to  be  allowed  at 
the  trial.  In  the  nature  of  things  such  a  va- 
riance mav  either  affect  the  merits  of  tiie  cause, 
or  be  wholly  immaterial  to  them ;  in  the  latter 
case  H  ournt  to  be  disregarded.  But  vriiether 
It  faHs  under  the  former  or  the  latter  predica- 
ment,  cannot  be  determined  at  the  trial,  unless 
by  going  into  proof  of  circumstances  not 
stated  on  the  record,  and  fordgn  to  Uie  issne 
which  the  parties  came  prepareato  try.  Thus 
in  the  example  already  given,  of  a  promise  de- 
clared upon  to  deliver  timber  within  fourteen 
days,  and  a  promise  proved  to  deliver  within 
fourteen  davs,  or  as  soon  as  a  ship  called  the 
Juno  shouM  arrive  in  the  port  of  London,  the 
variance  ought  to  be  no  objection  unless  in 
fact  the  ship  had  not  arrived  in  London  at  the 
time  when  the  suit  was  commenced ,-  for  if  she 
had,  the  contract  was  broken  by  nondelivery  of 
the  timbor,  md  a  right  of  action  had  accrued. 
But  whether  she  had  or  not,  is  a  matter  wholly 
collateral  to  the  issue,  which  is  supposed  to  be 
taken  on  the  contract  only.  It  is  true  that 
upon  the  general  nsue  in  auumpnt,  this  ques- 
tion might  be  discussed  without  deviating 
from  the  hsve;  but  even  then,  not  without 
surprise  on  the  plaintiff,  and  consequent  in- 
justice. Besides  the  recommendations  con- 
tained in  a  subsequent  part  of  this  Report  will, 
if  adopted,  put  the  general  issue  out  of  use  in 
that  action  ;  and  even,  according  to  the  pre- 
sent practice,  a  variance  of  the  third  clasa  may 
frequently  arise,  whatever  be  the  form  of  ao- 
tton,  upon  a  special  issue.  While  these  con- 
siderations have  led  us  to  the  conclusion  that 
a  variance  of  this  class  on^ht  not  to  be  allowed 
as  an  objection  at  the  trial,  thev  equally  tend 
to  the  inference,  that  in  some  other  mode,  and 
in  some  other  stage  of  the  cause,  it  should  be 
competent  to  the  adversary  to  shew  and  rely 
upon  the  variance ;  for  otherwise  it  is  obvious 
that  he  might  be  excluded  from  a  f<dr  d^nce. 
We  propose  then,  that  he  should  be  allowed  to 
pkttd  the  variance,  inserting  in  siieb-  p)0a  the 


allegation  of  that  matter  wMch  shews  die  va- 
riance to  be  material.  Thus  in  the  exan»le 
•apposed,  the  defendant  might  plead  that  he 
maoe  no  such  promise  as  alleged,  except  as 
hereiaafler  mentioned,  vis.  that  he  would  sell 
and  deliver  the  said  timber  within  fourteen 
days,  or  as  soon  as  a  certain  ship  caUed  the 
Juno  should  arrive  in  the  port  of  London ;  and 
aver  that  in  fact  the  sud  ship  had  not  arrived 
in  the  port  of  London  at  the  commencement 
of  the  suit.  In  answer  to  such  plea  upon  va« 
rianee,  the  pkintiff  is  to  be  at  liberty  either  to 
demur  tp  the  same  as  an  insufficient  answer  to 
the  action,  or  tdce  issue  thereon  by  maintaii»- 
ing  his  original  allegation,  or  plead  over,  by 
tendering  issue  on  any  matter  alleged  in  con- 
nection witi^  the  variance.  Thus  in  the  ejian»- 
ple :  supposing  tke  pluntiff  to  be  satisfied  that 
this  plea  upon  variance,  if  true,  is  a  ffood  an- 
swer to  the  action,  he  may  either  reply  main- 
taining his  own  allegation,  ois.  that  the  de- 
fendant did  make  audi  promise  as  al^ged  in 
the  declaration  (which  is  in  e£fbct  denying  the 
variance)  i  and  this  replication  %ri)l  admit  that 
the  ship  had  not  arrived  in  the  port  of  London : 
or  the  pluntiff  may  refdy  that  the  ship  had  aiv 
rived  in  the  port  ol  London  at  the  comnience- 
ment  of  the  suit ;  and  this  replication  will  ad- 
mit the  variance  alleged  in  tlie  plea.  Where 
the  plaintiff  replies  maintaining  his  own  allo- 
gation,  the  burthen  of  proof  will  lie  (as  it  ought 
to  do)  upon  him ;  and  if  upon  the  trial,  the 
matter  proved  is  conformable  to  the  allegation 
in  the  plea  upon  variance,  or  sufficienUy  c(k 
vered  or  answered  by  the  same,  then  a  verdict 
or  nonsuit  is  to  pass  agunst  the  plaintiff; 
otherwise  it  will  be  sufficient  for  the  phuntiff 
to  prove  hia  own  allegation  to  any  extent  suffix 
cient  to  maintain  his  action ;  and  on  so  doing 
(though  a  new  variance  should  appear  not  cor- 
responding with  the  allegation  or  either  part¥}» 
he  will  he  entitled  to  a  verdict-  Thus  in  the 
example :  if  the  pluntiff  reply,  maintanuitf 
his  own  alleption,  and  the  contract  proved  & 
for  deliv^  m  fourteen  days,  or  as  soon  as  the 
Juno  should  arriVe  in  the  port  of  London,  as 
alleged  in  the  plea,  tiie  defendant  will  have  a 
verdict,  or  tiie  plaintiff  mil  be  nonsuited ;  and 
if  the  contract  is  proved  to  have  been  for  de» 
livery  in  fourteen  days,  or  iA  one  week  after  the 
arrim  of  the  ship  in  tite  port  of  London,  the 
consequence  will  be  the  same ;  for  the  contract 
as  proved,  is  snffidentiy  covered  or  answered 
by  die  plea,  which  alleges  that  the  ship  has  not 
arrived.    On  the  other  hand,  if  the  contract 

S roved  be  for  delivery  of  the  timber  in  fourteen 
ays,  as  alleged  in  the  declaration,  the  plaintiff 
will  have  a  verdict ;  and  the  same  consequence 
v^  follow,  though  it  ahonld  be  for  ddivery  of 
the  timber  in  twelve  days ;  for  this  variance 
does  not  apparently  remove  the  plaintiff  from 
his  right  of  action.  The  preceoing  example 
supposes  the  variance  to  arise  upon  the  decla- 
ration, and  the  variance  consequentiy  to  form 
the  subject  of  plea.  But  if  the  variance  should 
arise  on  the  plea,  it  wUl  then  be  the  subject  of 
a  replication  upon  variance^  the  proceeding  on 
which  will  be  precisely  oi  the  same  kind,  and 
conducted  on  the  same  principles.    So^  there 
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mby  be  a  r^oinder,  &c.  upon  variance ;  but 
Bucn  cases  will  of  course  be  of  rare  occurrence. 
To  prevent  confusion  and  repugnancy,  onlj«a 
single  plea,  replicatioD,  or  subsequent  pleading 
upon  variance,  is  to  be  allowed ;  nor  is  it  to  be 
pleaded  in  conjunction  with  any  other  pleading 
whatever.  The  forms  of  a  plea  and  replication 
upon  variance  are  given  at  length  amoug  the 
regulations  subjoined  to  this  Report.  The  plan 
of  pleading  upon  variance  primarily  applies  (as 
already  explained)  to  a  variance  of  the  third 
class ;  but  we  propose  that  it  should  be  appli- 
cable to  those  of  the  second  also.  Thus  in  the 
-example  above  given :  where  the  pUuntiff  de- 
clares on  these  words  *'  you  are  a  peijured 
villain/'  the  defendant  may  plead  upon  variance 
that  he  spoke  no  such  wroros  as  alleged  in  the 
declaration,  except  as  hereinafter  mentioned, 
•«ie.  "  you  are  a  false  villain  ;'*  and  in  such 


may  be  proper  to  remark  In  this  place,  thit  «e 
think  the  proposed  plan  of  pleading  upon  t». 
riance  will,  in  some  cases,  probably  opente  by 
way  of  inducing  the  parties  to  amend  the  pro- 
ceedings, so  as  to  agree  on  all  points  but  the 
one  really  in  dispute;  and  we  propose  that 
such  amendments  should  be  allowed  as  of 
course,  and  that  the  costs  ol  them  should  be 
costs  in  the  cause.  And  further,  that  if  an 
amendment  be  made  by  either  partv  adoption 
the  all^ation  contained  in  the  plea,  rep£ 
cation,  &c.  upon  variance,  it  shall  not  be  eoiD- 
petent  to  the  opposite  party  again  to  ple<i4 
upon  variance,  nor  to  deny  the  aUegation  w 
adopted. 

"  It  remains  now  to  notice  such  discrepaii. 
cies  between  the  allegation  and  the  proof  ts 
we  have  placed  in  the/ourih  class  of  variances. 
These  are  easily  provided  for.    There  seems 


cases  of  course  the  plea  will  not  require  the  to  be  no  reason  wny  they  should  be  allowed  as 
aid  of  any  additions  allegation  to  shew  the  I  munds  of  objection,  or  why  they  should  ikh 
materiality  of  the  variance.    The  advantage  of        -■ " ^-*^-  ' ^— j^i     «r 


allowing  the  plea  in  these  cases,  is,  that  it  will 
give  the  other  party  the  opportunity  of  taking 
the  opinion  of  the  Court  as  to  the  materiality 
of  the  variance,  by  demurring  to  the  plea;  and 
consequently  prevent,  in  many  cases,  the  ne- 
cessity of  going  down  to  trial.    Thus  in  the 
example :  the  plaiatiff  might  demur  if  he  had 
no  reason  to  contest  the  variance,  but  thought 
the  words  "false  villain,"  actionable;  ana  a 
trial  would  be  saved.    There  is  this  difference, 
however,  between  a  variance  of  the  third  class 
-and  a  variance  of  the  second,  that  the  former, 
if  not  pleaded,  becomes  immaterial ;  but  when 
the  latter  occurs,  the  adverse  party  will  have 
the  option  of  either  shewing  it  upon  plea,  or  of 
traversing  the  incorrect  aUegation,  and  relying 
on  the  variance  as  a  fatal  objection  at  the  trial. 
We  have  endeavoured  so  to  arrange  this  plan 
of  pleading  upon  variance,  as  to  disturb  in  the 
smallest  degree  possible  the  present  principles 
of  pleading.    It  no  doubt  gives,  in  audition  to 
the   present  alternatives   of  confession  and 
avoidance,  or  of  denial,  a  third  mode  of  answer, 
vie.  that  of  <jualified  denial ;'  but  this  is  quite 
consistent  with  logical  precision,  and  seems 
indeed  to  supply  an  existing  defect  in  the 
dialectical  method  of  the  system.    Negandi 
dupUcem  osiendimus  furmttm  (say  the  ancient 
rhetoricians)  aut  non  esuefttctum^  aui  non  hoc 
esse  quod  factum  sit «.    We  have  siso  attended 
to  the  necessity  of  so  constructing  the  pleas, 
&c.  upon  variance,  as  not  to  throw  the  affirm- 
ative proposition,  and  consequently  the  burthen 


Be  regarded  4  as  wholly  immaterial.  We  pro- 
pose, therefore,  that  they  should  be  so  r«;trd- 
ed.  We  think  that  a  variance,  ^ther  of  th» 
or  the  preceding  class,  should  be  passed  by 
at  the  trial  without  even  requiring  an  amead- 
ment.  But  as  it  may  be  sometimes  conrenieot, 
with  a  view  to  future  proceedings,  that  the 
mistake  should  not  remain  on  the  record  lu- 
corrected,  we  have  thought  it  desirable  to  jro- 
ride,  that  on  application  of  either  party,  or  of 
his  own  accord,  the  Judge  may  direct  the  jmv 
to  find  the  fact  according  to  the  evidence,  aod 
may  direct  such  special  finding  to  be  indorsed 
upon  the  record ;  or  (where  found  more  coo- 
venient)  may  direct  an  amendment  instanter, 
and  without  payment  of  costs." 

[To  be  concluded  in  the  nejpt  dumber,} 


SUPERIOR  COURTS. 


UNDERTAKING. — ^ATTORN BT  AMD  CLIENT. 

The  terms  of  a  teritten  undertaking  ccmud 
be  varied  by  parol,  unless  there  is  fraud. 

The  defendant  had  been  arrested  bv  the 
plaintiff*  for  400/.,  and  the  defendant's  attor- 
neys  gave  a  written  undertaking  that,  in  the 
event  of  the  plaintiff''s  discharging  the  defend, 
ant  out  of  custody,  if  the  money  was  not  oaid 
within  a  certain  time,  they  would  put  in  Dail 


for  the  defendant,  or  render  him.  Tlie  money 
of  proof^  upon  the  partv  who  pleads  them.  I  not  having  been  paid.  Manning  had  obtained  a 
They  are  therefore  vrordea  negativelu  f  and  the  rule  calling  upon -the  attorneys  to  shew  came 


affirmative  of  the  issue  remains  fixed,  as  in  jus- 
tice it  ought  to  be,  upon  the  party  making  the 
original  legation.  It  may  be  objected,  per- 
haps, that  such  pleas  may  sometimes  be  adopted 
for  vexatious  or  dilatory  purposes.  But  we 
shall  have  occasion  hereafter  to  suggest  certain 
regulations  with  respect  to  sham  pleading, 
widch  we  hope  will  effiectually  extinguish  that 
practice,  and  render  its  application  to  the  case 
of  pleas,  &c.  upon  variance  impossible.    It 

■  «  Quintal.  Lib.  V.  ch.  13.    • 


why  they  shotud  not  pay  the  money  in  punv- 
ance  of  their  undertaking,  or  put  in  good  baiL 
Chilton  shewed  cause.  He  produced  an 
affidarit  of  the  attorneys,  that  the  undertakbj^ 
was  given  on  the  express  undjerstanding  that 
they  were  not  to  be  liable  to  pay  the  moner 
until  they  had  received  the  money.  In  an  ac- 
tion against  other  persons,  in  which  one  of  the 
attorneys  was  the  plaintiff,  he  contended,  that 
though  he  might  not  be  able  to  avail  himself  of 
such  a  stipulation  if  an  action  were  brought, 
yet,  upon  an  application  like  this,  the  Court 
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would  not  interfere  till  they  had  recdred  the 
money  on  the  futh  of  which  they  agreed  to  he- 
come  security. 

The  Court, — ^Yon  cannot  vary  by  parol  the 
terms  of  a  written  contract :  all  the  mischief  of 
admitting  parol  evidence  applies  equally  to  this 
case  as  to  any  other.  There  is  no  case  wnere  you 
can  vary  the  terms,  unless  written  fraudulently. 

Bail  to  be  put  in,  and  rule  enlarged  for  a 
week.^^i7/  y.  »f^arner,  H.  T.  1833.  Excheq. 


BNTSRINO  APPBARANCB  FOB  DBFBNDANT. 

The  plainiijf  may  enter  an  appearance  for 
the  defendant  at  any  time  within  twelve 
months^  and  is  not  limited  to  the  term  after 
the.  return  of  the  writ  ^quo  minus. 

On  the  2d  of  May,  a  quo  minus  was  seryed 
on  the  defendant,  returnable  on  the  3d.    Four 
days  time  to  pay  debt  and  costs  was  indorsed. 
On  the  2d  of  Noyember,  an  appearance  was 
entered  for  the  defendant  by  the  pliuntiff.   The 
declaration  was  filed  on  the  20th,  and  a  rule  to 
plead  in  eight  days  was  senred  on  the  22d.  On 
the  5th  of  December,  a  notice  to  tax 'costs  on 
the  7th  was  giyen,  and  execution  issued  on  the 
11th.    On  the  15th,  defendant  gaye  notice  to 
the  plaintiff  that  his  proceedings  were  irregular, 
and  that  a  auminons  was  taken  out  for  setting 
them  aside,  which  was  attended  before  Mr. 
Baron  BoWtnd  on  the  17th,  who  referred  them 
to  the  Court.  J.  Jerds  having  obtained  a  rule 
for  setting  aside  proceedings  for  irregularity — 
Watson  now  snewed  cause.    The  objection 
is,  that  the  appearance  was  too  late ;  that  the 
plaintiff  had  only  the  vacation  after  the  second 
term  to  enter  an  appearance ;  but  the  defend- 
ant is  now  too  late  to  state  that  objection.  The 
plaint^  declared  on  the  20th :  it  does  not  ap- 
pear when  notice  of  declaration  was  given ;  but 
the  rule  to  plead  was  g^ven  on  the  22d.    The 
term  ended  on  the  26th,  and  therefore  the  de- 
fendant had  time  to  apply  to  the  Court  within 
the  term,  to  set  aside  the  appearance ;  he  was 
not  justified  in  lying  by  till  execution  executed. 
But  there  is  another  answer — ^the  practice,  of 
tlie  King's  Bench  and  Common  Pleas,  that  the 
appearance  must  be  within  two  terms,  op  in  the 
vacation  after,  does  not  prevail  in  this  Court : 
it  may  be  entcared  at  any  time  within  the  twelve 
montns. 

The  Court  here  inauired  of  the  officers ;  and 
two  of  them  certified  that  such  was  the  prac- 
tice in  the  Exchequer. 

«/.  Jervii,  in  support  of  the  rule,  contended, 
that  the  practice  in  this  Court  was  directiy  con- 
trary to  that  of  the  King's  Bench  and  Common 
Pleas ;  and  cited  Price's  Excheqi^er  Practice*, 
where  it  is  said,  auch  an  appwance  maybe 
entered  by  the  plaintiff  at  any  time  before  the 
end  of  the  term  after  that  in  which  the  writ  is 
returnable  (and  others  of  that  term),  but  not 
afterwards ;  and  he  referred  to  Smith  v.  Paynr 
ter^f  and  other  cases,  to  shew  that  the  Court 
has  interfered,  even  though  a  longer  time  has 


« 
elapsed  than  in  tae  present  instahce.  At  all 
events,  he  argued,  that  the  Court  would  not 
give  costs  where  there  was  a  doubt  about  the 
practice. 

The  Court. — ^There  is  no  doubt  among  the  of-' 
ficers.  You  might  have  inquired  of  them,  in 
the  first  instance,  and  they  would  have  informed 
you  the  proceedings  were  i^egnlar.  Unless  a  non 
pros.'VA  signed,  the  plaintifiis  not  out  of  Court 
till  the  end  of  the  year ;  an4  the  delay  in  your 
application  is  not  accounted  for. 

Kule  discharged,  with  costs. — Cooke  v.  Allen^ 
H.T,1833.    Excheq. 


SITTINGS  IN  CHANCERY, 


Easter  Term. 

BBPOBB  THB  LORD  CHANCBLLOR. 

At  Westminster* 


Monday     - 

Tuesday    - 

Wednesday 
Thursday  - 
Friday 
Saturday.  - 
MondAy  - 
Tuesdaj^  - 
Wednesday 

Thursday   - 

Friday 
Saturday    - 
Monday     - 
Tuesday     - 
Wednesday 

Thursday  - 

Friday' 

Saturday  - 

Monday  - 

Tuesday  - 

Wednesday 


April  15  I  Motions. 
-  16  I  Petitions. 
.    17 


»>Re.hearings  and  Ap* 
peals. 


-  18 

-  19 

-  20 

-  22 

-  23 

-  24^ 

-  25  I  Motions. 

-  26-1 

-  27 

-  29  SRe-hearings  and  Ap« 

-  30 1     peab. 


May 


2  I  Motions. 

4  I  Re-hearings  and  Aps* 

6  I     peals. 

7J 

8  I  Motions. 


P.  208. 
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BBFOBB  THB  VICB  CHANCBLLOR. 


Monday, 

Tuesday     - 

Wednesday 
Thursday  - 
Friday 
Saturday  • 
Monday  - 
Tuesday  - 
Wednesday 

Thursday  - 

Friday 
Saturday    - 
Monday     - 
Tuesday     - 
Wednesday 


At  Westminster. 
April  15  I  Motions. 

-  16  I  Petitions. 

-  17 


Pleas,  Demurrers,  Ex- 

'    ceptions.  Causes,  & 

Fiurther  Directions^ 


-  18 

-  19 
.  20 
.  22 
.  23 

-  24^ 

-  25  I  Motions. 

-  26-| 

-  27  I  Pleas,  Demurrers,  Ex* 

-  29  V    ceptions.  Causes,  & 

-  30  I     Fiulher  Directions. 
MaylJ 


4S2      King's  Bench,  Common  PleoM,  and  Exchequer  Sittings. ^Notee  t^  the  Week. 


Thursday    - 

Friday 
Saturday    - 
Monday     - 

Tuesday     - 

Wednesday 


May  2  |  Motions. 

•      3 1  Pleas,  Demurrers*  Ez- 
4  >     ceptions.  Causes,  & 

6  J      Further  Directions. 

7  I  Short  Causes  and  Do. 

8  I  Motions. 


KING'S  BENCH  SITTINGS. 


IN  TERM. 

Middlesex, 
Saturday,       April  20 
Wednesday      -      24 
Monday  -        -      29 
Monday  -        May  6 


London. 


Tuesday 


May  7 


AFTER  TERM. 

Thursday,     May  9     |      Friday,      May  10 

The  Court  will  sit  at  eleven  o'clock  on  the 
20th,  24th,  and  29th  of  April,  and  6th  of 
May;  at  twelve  o'clock  on  the  7th,  and 
at  half-past  nhie  on  the  other  days. 

If  any  of  the  causes  a]>pointed  for  the  20th, 
24tn,  and  29tii  of  April,  remun  untried  on 
those  days,  they  wiU  be  tried  on  tiw  22d, 
2dd,  25th,  26th,  and  dOth  of  April,  and  Ist 
May. 

COMMON  PLEAS. 

IN  TERM. 

Middlesex. 


Wednesday,  Anril  24  I  Friday 
Wednesday       May  1  (  Friday 


London. 

Anril26 
May  3 

AFTER  TERM. 

Thursday  May  9  |  Friday  May  10 

The  Court  will  sit  at  eleven  o'dodc  in  the 
fbrenoon  on  each  of  the  days  in  term ;  and  al 
half-past  nine  precisely  on  each  of  Uie  days 
after  term. 


SITTINGS  IN  THE  EXCHEQUER. 


Monday  « 
Tuesday  - 
Wednesday 
Thursday  - 
Friday 
Saturday  - 
Monday    - 

Tuesday     - 

Wednesday 

Thursday  - 
Friday 
Saturday    - 

Monday     • 

Tuesday    - 
Wednesday 
Thursday     - 
Friday 
Saturday,    - 

Monday      •> 

Tuesday 
Wednesday  - 


April  15 

.  16 

.  17 

-  18 

-  19 

-  20 
.  22 


Equity. 


Equity. 
Equity. 

Error. -^Special   Pa- 
J     per. — London  N.  P. 

-  23  I  Error.— London  N.P. 
^.i  Special  Paper.— Mid. 

-  24 1    dlesexNTP. 
.    25    Equity. 

-  26    Equity. 

-  27    Equity. 

29 1  Special  Paper. — Mid^ 
/     dlesex  N.  P. 

-  30    Equity. 

May  1    Special  Paper. 

-  2    Equity. 

«    3    London  N.P. 

-  4    Equity. 

-  6  -  ^P^cial  Paper.— Mid- 

/     dlesex  N.  P. 
;    ?j  Equity. 


EXCHEQUER  OF  PLJSAS. 

IN  TERM. 

Middlesex. 
First  Sittings. 
Wednesday    April  24 

Second  Sittings. 
Wednesday       May  1 


The  Court  will  sit, 
by  adjournment,  in 
Middlesex,  on  Mon- 
day 29th  of  April,  and 
Monday,  6th  of  May. 


First  Sittings. 
Monday,        April  22 

Second  SitUngs. 
Friday  May  3 

The  Court  iriU  sit, 
by  adjournment,  in 
London,  on  Tuesday, 
23dofApriL 


AFTER  TBRM. 

Middlesex.  London. 

Thursday,      May  9     |     FViday,        May  10 

The  Court  will  sit  at  ten  o'clock. 


NOTES  OF  THE  WBBK« 


[Specific  days  were  fixed  beibfe  the 
Easter  Receaa  fat  eevenl  of  tlie  ategea  of  the 
following  legisktive  measures ;  hat  llie  ad- 
journment has  occasioned  tarious  dianges, 
which  we  shall  from  time  to  time  notice.] 

House  of  Lords. 

BZLLa  WAXTZNO   FOR  SROOim   UMSJKKQ, 

Common  Law  Courts. 

Local  Jurisdictions. 

Privy  Council  Appellate  Juiisdictiiui. 

Court  of  Chancery  Reg^ulatioo. 


House  of  Commons. 

K0TICS8   OF  MOTIOVa. 

To  establish  a  Oeneral  Registry  for  all 
Deeds  and  Inatrumenta  relating  to  Red 
Phqperty  in  England  and  Wales.  Mr. 
WUliam  Brougham. 

To  authorize  the  Tnmsferof  Entailed  Er- 
tates,  with  a  view  to  facilitate  the  Baymeot 
of  Debts  left  by  Testators.  Sir  John  Han- 
mer. 

For  adjouraing  the  Aaaizea  from  I^oieM- 
ter  to  liveqiool  and  Mancbestar.  Mr. 
Ewart. 

Touching  Imprisonment  for  Ddit,  and 
the  Law  of  Debtor  and  Creditor.  Tlie  Soli- 
citor General. 

For  better  defining  the  Law  in  Casea  of 
Housebreaking  and  Buigkry,  and  for  AM- 
iahing  Capital  Puniriuuenta  in  cases  of  Re^ 
tiummg  from  Tnn^xMrtatio&,  and  of  Letter 
Stealing.    Mr.AMrf. 


NateB  ^f  the  Week.^^Annoerg  to  Qnm^t. 
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For  Blfewing  the  Affirmadcm  of  Quakers 
to  be  taken  instead  of  an  Oath  in  all  caaea. 
Lord  Morpeth, 

To  Amend  die  Reform  Act  as  to  Com- 
ptdsory  Payment  on  Registration  of  Votes-— 
for  better  defining  the  Computation  of  Dis- 
tance of  Residence — preserving  Franchise 
in  certain  cases  of  Change  of  Residence — and 
enabling  Electors  to  declare  themselves  Neu- 
tral.   Mr.  Thoke, 

To  consider  Disputed  Points  of  Law  of 
Slections.     Mr.  C.  Buller, 

To  prevent  the  Duration  of  Parliaments 
longer  than  Three  Years.     Mr.  WUks. 

To  regulate  the  Office  of  Sheriff,  reduce 
the  Expenses,  and  facilitate  the  Passing  of 
Accounts.     Mr.  Fyshe  Palmer, 

To  amend  so  much  of  7  &  8  G.  4.  c.  30. 
$  40,  as  enables  a  I^oeecutor  to  put  in  Evi- 
dence a  previom  Conviction  for  Felony  be- 
fore Verdict.    Mr.  Parker, 

To  enable  Justices  in  Petty  Session  to 
empanel  a  Jury  and  try  Pereons  under  a 
certain  Age  accused  of  certain  Small  Of' 
fences.    Mr.  Parker, 

To  repeal  ao  much  of  7  &  8  G.  4.  o.  29. 
{  12,  as  inlets  the  Punishment  of  Death 
for  Housebreaking,  any  person  therein  being 
put  in  fear.     Mr.  Lennard, 

To  alter  and  amend  7  &  8  G«  4.  c.  28, 
as  to  Proceedings  against  Offenders  pre- 
viously convicted ;  and  7  &  8  G.  4.  c.  29, 
against  PetBona  under  Seventeen  for  Simple 
Urceaj,     Sir  Eardlf  WUmot, 

BILLS  WAirnre  Foa  sbcokd  bkading. 

Prisoners'  Counsel. 
Law  of  Libel. 
Dramatic  Performances. 
Suffolk  Assizes. 
Glamorgan  Assizes. 
Letters  Patent. 
Sewers. 

Payment  of  Debts. 
Game. 
Police  Offices* 


ANSWERS  TO  QUEBIBS: 


BILLS   IN   COMMtTTEB. 

Dramatic  Authors. 

Lunatic  Conmiissions. 

Justices  of  the  Peace. 

Highways. 

Fines  and  Reooteriee. 

Inheritance. 

Limitation  of  Real  Actions. 

Dower. 

Curtesy. 

BXtiX.  WAinira  voa  third  bbadiko. 
Indexniuty  (Articled  Clerks,  &c.). 


lUtfD  0f  9^9^^  ^^^  Conftc^iincf  119. 

bequest. — ^ANNUITY.      P.  387- 

If  a  personal  annuity  be  limited  to  one  ge- 
nerally, be  shall  be  entitled  to  receive  it  for  his 
life  only ;  if,  on  the  other  hand,  it  be  limited 
to  him  daring  the  i^e  of  another,  it  shall  not 
cease,  but  devolve  to  hu  personal  representa- 
tives. See  Saverv  v.  Dj^er,  I  Dick.  io2.  S.  G. 
Amb.  139;  cited  1  BvUl  Prec.  593.  I  would 
also  refer  T.  S.  to  tne  case  of  Bearpark  v.. 
Hutchinson,  7  Bing.  178,  in  which  the  Court  of 
Common  Pleas  decided,  that  if  the  gfrantee  of 
a  rent  charge  pur  autre  vie  dies,  living  cestui 
que  me,  the  rent  goes,  by  virtue  of  the  Statute 
of  Frauds,  to  his  executor,  though  not  named 
in  the  grant.  There  appears  to  me  no  ground 
on  which  the  viidow  can  refuse  payment  of  the 
annuity  to  her  daughter's  representatives. 

Mancuniensis. 


<« 


beqoest.^-intbebbt  on  lboact.  p.  131. 

In  Sitwetl  v.  Bernard,  Lord  Eldon  says. 
As  to  the  general  point,  I  have  taken  it  to  be 
clearly  settlMl,  that  where  no  rate  of  interest 
is  given  by  the  will,  the  Court  gives  four  per 
cent."    See  his  judgment,  6  Vesey,  543. 

Mancuniensis. 


9taclt(e» 


nbw  bulbs,    p.  419. 

1.  The  Jhnr  day  rule  is  not  inoperative. 
The  Unifbniiit]^  of  Process  Act,  in  fixing  the 
time  within  which  the  defendant  Is  to  enter  an 
appearance,  takes  no  more  nodce  of  this  than 
acts  of  jparUament  have  done  of  many  other 
Rules  or  Court,  which  the  Jadges  have  from 
time  to  time  deemed  it  necessary  to  make  for 
the  convenience  and  protection  of  parties.  By 
this  role  the  defendant  is  informeo,  that  upon 

Sayment,  within  four  days,  of  the  amount  in- 
orsed  on  the  writ,  no  further  proceedings  will 
be  taken  against  him.  This  warning  is  solely 
intended  to  protect  the  defendant  from  any 
expenses  into  which  a  vindictive,  harassing 
plaintiff,  might  be  disposed  to  involve  him ; 
and  provides  him  with  ample  time  to  meet  the 
demand  made  against  him,  if  a  fair  one.  Then 
how  is  it  to  be  supposed  that  he  can  be  entitled 
to  eight  days  to  settle,  when  he  is  either  ua- 
willing,  or  neglects  to  avail  himself  of  they^vr 
days  tavor  shewn  him  ?  If  he  elects  to  defend 
an  action,  the  Uniformity  Act  has  pointed  out 
to  him  his  nesH  step,  which  Is  to  enter  an 
appearance  im'rAts  eight  days. 

As  to  the  costs  of  declaratk>n,  &c.  an 
attorney  would  be  as  clearly  entitled  to  them 
after  the  expiration  of  the  four  days,  as  he 
would  be  for  entering  an  appearance ;  see  stat* 
(the  default  or  negligence  of  the  defendant 
entitHng  him  to  thrai  in  both  instances)  ;  but 
for  a  Rule  of  T.  T.  I  W.  4.,  still  in  existence, 
which  savs  that  "  no  declaration  da  bene  esse 
shall  be  aelivered  till  sis  days  after  the  arrest 
I  or  service  of  process."    So  that  if  j&c  defend- 
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ant  neglect  to  settle  within  the  /bur  dajfs,  the 
attorney  may  claim  the  costs  of  affidavit  of  ser- 
vice on  the  ji/th,  deliver  his  declaration  on  the 
seventh  dav  (inclusive  of  the  day  of  service), 
and  be « or  course  entitled  to  costs  of  decla- 
ration before  the  expiration  of  the  eMt  days, 

W.  \V.  B. 
2.  I  think  that  the  Uniformity  of  Process 
Act  has  rendered  the  Rule  of  H.  T.  2  W.  4.  (as 
to  the  time  of  settling  the  action)  inoperative. 
The  rule  and  the  act  are  at  variance  with  each 
other,  and  inconsistent.  The  defendant,  un- 
der the  act,  has  eight  days  after  the  service  of 
the  writ  (or  arrest)  to  settle  the  action;  and 
under  the  rule,  he  is  warned  to  pay  the  debt 
and  costs  in  four  days :  but  as  the  act  was 
passed  subsequent  to  tne  promulgating  of  the 
rule,  the  former  must,  of  course,  prevail; 
added  to  which,  if  an  attorney  were  allowed 
to  make  any  further  charge  beyond  the  costs 
of  the  writ,  before  the  eight  days  mentioned  in 
the  writ  were  expired,  although  qfter  the  four 
days  named  on  the  back  of  the  writ,  under  the 
Tule,  had  expired,  the  very  object  of  the  act 
would  be  deteated.  The  mention  of  the  four 
days  on  the  back  of  the  writ  might  now  be  dis- 
continued, as  the  writ  itself,  for  that  purpose, 
is  now  qyxie  sufficient.  I  presume  that  the 
practice  is  merely  continuea  because  the  rule 
18  not  repealed.  J.  S. 

IaSd  of  i«n)rlor)r  siUi  Cnumt 

NOTICB   TO   QUIT.      P.  355. 

In  answer  to  ''  A  Student,"  I  believe  it  is  a 

glint  well  settled,  that  where  premises  are  let 
om  year  to  year,  upon  an  lu^eement  that  Uie 
tenancy  may  be  determined  by  a  quarter's  no- 
tice, the  notice  to  quit  must  expire  at  such 
time  as  the  tenancy  commenced.  The  most 
recent  cases  are  Kemp  v.  Derrett,  3  Gamp.  510; 
Brown  v.  Burtinshaw,  7  Dow.  &  Ry.  603, 

Mancunibnsis. 


QUERIES. 


XolD  of  9ropertp  jin)f  Conbcuiincisig. 

TALUATIONS. 

Is  there  any  book  in  which  rules  and  regu- 
lations are  laid  down,  as  to  the  manner  in 
which  the  respective  valuations  of  freehold  and 
leasehold  property,  annuities,  fee-farm  rents, 
reversionary  interests,  &c.  &c.  are  determined 
on  ?  A  Student. 


SSTTIiBMBNT. — ^VALIDITY. 

M.  B,,  without  the  knowledge  of  her 
father,  j4.  B.,  privately  marries  U.  D, :  she 
afterwards  obtams  his  consent,  and  the  cere- 
mony is  performed  again,  the  father  not  beins^ 
aware  the  marriage  had  once  taken  place.  a£ 
ter  the  first,  but  before  the  second  marriage,  a 
deed  of  settlement  is  executed  by  M.  B., 
A.  B.,  her  father,  and  C.  />.,  her  husband,  of 
property  belonging  to  her,  she  sif^ning  her 
maiden  name,  is  such  settlement,  in  favor  of 
children  of  the  marriage,  valid,  as  against  a 


subsequent  mortgagee,  by  C.  D.  and  wife, 
without  notice?  R.  M. 


LBOACT. — NOTES. 

A,  bequeathed  his  property  of  everrsort, ia 
and  about  his  dwelling  house,  to  B, :  Will  itii 
notes^  promissory  notes,  &c.  found  in  the  house, 
pass  to  R  ?  A  Studknt. 


Conmniti  bfD« 

STATUTE   OF  LIMITATIONS.— NOTB. 

A  promissory  note  payahle  on  demsud,  the 
amount  not  demanded  until  after  six  yetn 
from  the  date  of  the  note :  Is  the  holder  pre- 
cluded from  recovering  by  the  Statute  of  Luni- 
tations  ?  C.  M.  W. 


THE  EDITOR'S  LETTER  BOX. 


*«*  We  have  been  repeatedly  urged  by  oor 
Country  Subscribers,  to  stamp  a  part  of  onrim- 
pression  for  their  benefit,  ana  thus  enable  them 
to  receive  our  publication  by  the  post,  immedi' 
ately.  We  might  do  this,  by  increasin^r  the 
charge  of  that  portion  of  our  impression  to 
lOd, ;  and  we  will  do  so,  if  our  country  fnendi 
will  inform  our  publisher  whedier  they  would 
prefer  it;  but  it  is  obvious  that  a  suffideDt 
number  must  agree  to  it,  to  enable  us  to  meet 
the  additional  risk  and  expense. 

We  feel  much  obliged  by  the  advice  of 
"  Amicus,"  because  we  believe  it  to  be  well 
meant.  We  assure  him,  that  the  articles  be 
mentions  have  been  inserted  at  the  express  re- 
quest of  different  chisses  of  subscribers.  Hk 
present  plan  of  our  worlc  has  given  almost  vu- 
versal  satisfaction ;  and  if  our  friend  will  bat 
reflect  on  the  nanire  and  extent  of  our  laboors, 
he  will  see,  that  were  our  motives  of  the  nature 
he  supposes,  we  could  have  little  hope  of  grsti- 
fying  them.  The  welfare  and  adnmtage  of  oor 
own  profession,  whatever  he  may  tiunk,  are 
our  chief  consideration. 

We  will  give  directions  for  adopting  the  lof- 
gestion  of  A.  H.  M. 

Many  articles  are  itfain  anayoidably  post- 
poned on  account  of  the  extent  of  the  pai&r 
mentary  matter,  for  which  we  are  pressed  by 
our  subscribers  in  general. 

We  believe  that  the  subject  of  the  Stanp 
Duties  imposed  on  the  profession,  has  not  been 
neglected  by  the  Incorporated  Law  Sooety; 
and  that  a  proposal  will  be  made  beneficial  to 
the  practitioners,  without  materially  diminish- 
ing the  revenue. 

Mr.  Strickland's  pamphlet,  inviting  the  at- 
tention of  all  ranks  of  the  people  to  me  Resl 
Property  Bills,  arrived  too  late  to  afford  it  a 
sufficient  notice  this  week.  It  is  published  by 
Ridgway,  and  we  recommend  it  to  the  penssl 
of  our  readers. 

The  important  publication  of  the  Poor  Laff 
Commissioners  has  been  received,  as  well  as 
several  books  to  be  renewed. 

Our  Fifth  Volume  mil  be  dosed  on  the  27t)i 
instant,  with  a  Title  Page«  Tabic  of  Conteoti^ 
and  Index. 
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— — "  Quod  magifl  ad  nos 

Pdrdnety  et  nescire  idaIdiii  est,  agitamiis." 


HORAT* 


THE  SOUCITOR  GENERAL'S  BILLS. 

No.  in. 


THB  FINB  AND  RBCOVERT  BILL. 

The  abolition  of  Fines  and  Recoveries  has 
long  been  recommended.  A  sufficient  rea- 
son for  this  would  seem  to  exist,  in  the  cir- 
cumstance that  they  are  a  mass  of  absurd 
fiction,  resorted  to  in  a  former  age,  to  ac- 
complish indirectly  that  which  may  now  be 
done  openly  and  directly ;  but  when  it  is 
remembered  that  these  very  fictions  give 
rise  to  the  most  delicate  and  difficult  ques- 
tions, we  think  that  but  few  can  dissent 
from  the  alteration  in  this  part  of  our  pre- 
sent system.  At  the  same  time  we  must 
admit,  that  in  effecting  an  alteration  in 
matters  so  mtertwined  with  all  the  other 
parts  of  our  law,  the  greatest  care  and  at- 
tention are  necessary.  We  are  happy, 
therefore,  to  hear  that  this  bill  has  under- 
gone a  very  rigid  scrutiny  before  the  Select 
Committee  appointed  for  the  consideration 
of  the  Solicitor  General's  bills.  We  shall 
now  give  some  account  of  the  objects  of  the 
biU. 

The  Jirti  enactments  define  the  meaning  of 
certain  words  in  the  act. 

^  The  second  set  of  enactments  contiuns  pro- 
visions respecting — I.  The  abolition  of  fines 
and  recoyeries.  II.  The  saving  of  the  amend- 
ment of  them,  and  the  rendering  of  them  valid 
in  certain  cases.  III.  The  custody  of  them. 
IV.  The  tenure  of  ancient  demesne.  V.  The 
abolition  of  warranty. 

I.  2.  No  fine  or  recovery  shall  be  levied  or 
suffered  after  the  31  st  of  December,  1S:)3,  ex- 

NO,  cxxxvi. 


cept  where  a  writ  of  dedmut,  or  other  writ, 
shall  have  been  previously  sued  out. 
II.  3.  Fines  having  errors  or  mistakes  in  the 

Sarcels  of  parties  apparent  from  the  deeds 
eclaring  the  uses,  shall  not  require  amend- 
ment. 

4.  Recoveries  having  errors  or  mistakes  in 
the  parcels  or  parties  apparent  from  the  deeds 
making  the  tenants  to  tne  writs  of  entry,  shall 
not  require  amendment. 

5.  No  recovery  shall  be  invalid  in  conse- 
quence of  the  neglect  to  inrol  the  bargain  and 
sale,  purporting  to  make  the  tenant  to  the  writ 
of  entrv>  provided  the  same  would  have  been 
valid  it  the  bargain  and  sale  had  been  inrolled. 

6.  Recoveries  invalid  in  consequence  of  there 
not  being  proper  tenants  to  the  writs  of  entry, 
made  valid  in  case  the  persons  having  the  be- 
neficial estates  shall  have  made  the  tenants  to 
the  writs  in  due  time. 

8.  The  jurisdiction  of  Courts  to  amend  fines 
and  recoveries  in  cases  not  provided  for  by 
this  act,  not  taken  away. 

III.  9.  The  records  and  proceedings  of  fines 
and  recoveries  in  the  Courts  of  Common  Pleas 
at  Westminster  and  Lancaster  and  in  the  Court 
of  Pleas  at  Durham,  shall  be  kept  as  the  res- 
pective Courts  and  Justices  shall  direct,  and 
searches  may  be  made  and  extracts  and  copies 
obtained  as  heretofore  while  in  the  custody  of 
the  present  persons,  and  when  kept  by  other 
persons,  dien  as  shall  be  ordered  by  the  Court 
or  Justices  having  control  over  the  same. 

lY.  10.  Fines  and  recoveries  of  lands  in  an- 
cient demesne  levied  or  suffered  in  the  manor 
court  rendered  valid  where  other  fines  and 
recoveries  have  been  previously  levied  or  suf- 
fered in  a  superior  Court,  and  also  when  levied 
or  suffered  m  a  Court  of  competent  jurisdic- 
tion. 

V.  11.  Estates  tail  and  estates  expectant 
thereon  no  longer  barrable  by  warranty. 

Third  tei  of  enacimenii.^Sasw  provisions 
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renpecting  estates  tail,  and  base  fees,  and  es- 
tates expectant  thereon.  I.  The  barring  of 
estates  tail  and  estates  expectant  thereon,  and 
the  enlarging  of  base  fees.  II.  Definition  of 
the  Protector.  III.  Powers  of  the  Pr»tector. 
IV.  Confirmation  of  voidable  estates  created 
by  tenants  in  tiul.  V.  Enlargement  of  base 
fees,  when  no  intermediate  estates  between 
tiiem  and  the  reversions.  VI.  Modes  by  which 
estates  tail  and  estates  expectant  thereon  are 
to  be  barred,  and  by  which  base  fees  are  to  be 
eplarged,  and  bv  which  the  consent  of  the 
Protector  is  to  oe  given.  Vll.  Copyholds. 
VIII.  Bankrupts.  Ia.  Money  to  be  lud  out 
in  lands  to  be  entailed.  X.  Office  copies  of 
the  inrolment  of  deeds  evidence. 

I.  12.  After  the  Slst  of  December,  1833, 
every  actual  tenant  in  tail  in  possession,  re- 
mainder, contingency,  or  otherwise,  shall  have 
full  power  to  dispose  of  the  lands  entailed  in 
fee  simple  absolute  or  for  any  less  estate,  saving 
the  rights  of  certain  persons. 

13.  The  power  of  disposition  shall  not  be 
exercised  by  women  tenants  in  tail  e:p  provi- 
gione  mri,  under  11  H.  /•  c.  20,  except  with 
silcli  «8wnt  as  reiquired  by  that  act 

14.  Except  as  to  lands  in  settlements  made 
before  the  passing  4if  this  act,  the  1 1  Hen.  7- 
0.  20.  rqiealed. 

'  16.  The  power  of  disposition  shall  not  ex- 
tend to  tenants  in  tail  restnuned  by  the  34  & 
35  Hen.  8.  c.  20,  or  by  any  other  act  i  nor  to 
tenants  in  tful  after  possibility  of  issue  extinct 

16.  Every  person  who  would  have  been  ac- 
tual tenant  in  tail  of  loods  if  his  estate  tail  had 
not  been  converted  iato  a  base  fee,  shall  have 
Ml  power  to  dispose  of  the  lands  so  as  to  en- 
large tlie  base  fee  iato  a  fee  simple  absolute, 
flavttig  tite  riffhts  «f  oertra  persons. 

17.  Act  riiaU  not  extend  to  enable  issue 
Infacritable  to  estates  tail  to  bar  tbeir  ezpec- 


18.  A  disposition  by  a  tenant  in  tail  for  any 
Banted  purpose,  skau*  to  the  extent  of  the 
estate  thereby  created,  be  a  bar  in  equity  as 
well  as  at  law ;  bvt  if  for  an  estMe  Wjit  atUre 
M,  or  for  years,  tbe  diapoei tien  shall  in  equity 
be  a  bar  only  so  far  as  to  give  effect  to  the  li- 
mited purpose. 

11.  19.  Where  there  sball  be  under  a  settle- 
ment an  estate  for  years  ddtenniaable  on  life, 
or  any  greater  eetate  prior  to  an  estate  tail 
vnder  the  same  settlement,  the  owner  of  such 
prior  estate  shall  be  the  Proteetor  of  tbe  set- 
tlement as  to  ^  lands  in  wiuch  such  estate 
shall  subsist,  thoii^  the  same  may  have  been 
charged  or  dispowd  of;  and  an  estate,  by  the 
curtesy  in  respect  of  the  estate  tail  or  any 
prior  estate  created  by  the  sane  settlement, 
shall  be  ja  prior  estate;  and  an  estate  byway 
ef  resulting  use  or  tmsl  for  the  setlior,  asd  a 
right  to  the  surplus  rents,  shall  be  an  estate 
within  the  meamng  of  this  clause. 

SO.  Each  of  two  or  more  owners  of  a  prior 
estate  shall  be  the  sole  Protector,  to  the  extent 
of  ius  undivided  share. 

21.  Wkere  the  prior  estate  of  a  narried 
woman  shall  not  be  settled  to  her  separate  use, 
sbe  and  her  husband  together  shall  be  the  Pro- 


tector ;  and  where  settled  to  her  separste  nse, 
sbe  alone  shall  be  the  Protector. 

22.  Where,  in  case  of  the  dispontion  of  a 
life  estate  on  or  before  the  3l8t  of  December, 
18d3j  the  person  to  make  the  tenant  to  the 
writ  of  enti^  la  a  reoovery,  shall  be  the  Pro- 
tector. 

23.  Where  in  the  case  of  the  disposition  of 
a  reversion  in  fee,^  or  any  estate  thereout,  on 
or  before  the  31st  of  December,  ld33,  the  -per- 
son  to  make  the  tenant  to  the  writ  of  entry  in 
a  recovery,  shall  be  the  Protector. 

24.  A  bare  trustee  shall  be  the  Protector 
where,  under  a  settlement  made  on  or  before 
the  31st  of  December,  1833,  he  shall  be  tfie 
person  to  make  the  tenant  to  the  writ  of  entry 
m  a  recovery. 

25.  A  settlor  entailing  lands  may,  by  the 
settlement,  appoint  any  person  or  persons  Pro- 
tectors, and  may,  by  a  power  in  the  settlemmt, 
perpetuate  the  protectorship ;  and  the  person 
triio,  if  (this  clause  had]  not  been  inserted, 
would  have  been  the  Protector,  may  be  one  of 
the  persons  to  be  appointed  Protector. 

2o.  An  estate  limited  by  a  settlement  by  way 
of  confirmation  or  restoratioa  of  a  prerious 
estate  shall,  so  far  as  regards  the  Protector,  be 
an  estate  under  such  segment. 

27-  The  owner  of  a  lease  at  a  rent  created 
or  confirmed  by  a  settlement,  shall  not  be  the 
Protector. 

28.  No  woman  in  respect  of  her  dower,  and 
(except  hi  the  case  of  a  bare  trustee)  no  bar, 
executor,  administrator,  or  asrign,  aa  such, 
shall  be  the  Pkx>tector. 

29.  W^here  the  owner  of  the  prior  estate 
shall  by  the  two  last  clauses  not  be  the  Pro- 
tector, die  person  who,  if  such  estate  <fid  not 
exist,  would  be  the  Protector,  shall  be  the 
Protector. 

30.  Bower  to  the  Lord  Chancellor,  ftc  oa 
petition  ef  a  tenant  ia  tul  desirous  of  makiag 
a  disposition,  where  the  ProtecUNr  shall  be  h^ 
natic,  whether  found  such  by  inquisition  or 
not,  or  for  the  Court  of  Chancery,  idiere  the 
Protector  shall  be  convicted  of  treason  or  fe- 
lony, or  having  no  beneficial  hiterest  shall  be 
an  infant  or  abroad,  or  cannot  be  found,  to  ap- 

Biint  a  Plpotector  to  coasent  to  (Ik  dispNidtioB. 
,  where  husband  and  wife  are  Rratector, 
either  shall  be  hinatic.  but  not  found  unA  bf 
inquisition,  or  shall  be  convicted  of  treascMi  or 
felony,  then  power  to  the  Lord  ChanceUor,  &c 
to  appoint  a  Protector  jointly  vrith  the  oilier, 
to  consent  to  the  disposition,  or  to  direct  the 
husband  or  wife,  who  shall  net  be  lunatic,  ta 
be  the  sole  Protector. 

31.  Where  husband  and  wife  are  pnrtcctv, 
and  either  shall  be  lunatic,  and  found  such  by 
inijuisition,  then  the  other  shall,  during  their 
joint  lives,  or  until  the  oommission  be  super- 
sededp  be  the  sole  Protector. 

32.  The  consent  of  the  Piotector  appointed 
by  the  Lord  ChanceUor,  &c.  in  cases  of  lunacj, 
&c.  shall  be  as  valid  as  if  he  were  Ute  original 
Protector. 

IIL  33.  Where  there  is  a  Protector,  hia  eeiK 
sent  shall  be  requisite  to  enable  an  actaal  tenant 
in  tail,  who  is  not  entitled  to  the  imme&te  re- 
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Ytmon  in  fee >  tnk  make  aa  absolute  dispodtion 
under  tU|  act  Without  such  consent,  an 
actual  leoaBt  ia  tail  may  create  only  a  base 
fee. 

34.  Where  there  is  a  base  fee  and  a  Protec 
tor,  hia  consent  shall  be  requisite  to  enable  the 
person  who  would  have  been  tenant  of  the 
estate  tail  if  aot  barred>  to  exercise  his  power 
of  disposidon. 

35.  The  Protector  shall  be  subject  to  no 
cesb'Ql  in  the  exercise  of  his  power  oi  con- 
senting, except  in  the  case  of  a  person  ap- 
pesnted  fay  the  Lord  ChaaceUof»  &g.  in  cases 
of  lunacy,  &c. 

IV.  36.  A  voidable  estate  by  a  tenant  in  tail 
in  fiiToor  of  a  purchaser,  shall  by  a  subsequent 
diapositiim  b}[  nim,  if  no  Protector,  or  being 
such,  with  his  eonsent,  be  confirmed;  if  a 
Protector,  and  he  shall  not  consent,  and  the 
voidable  estate  shall  not  be  good  to  the  extent 
of  the  estate  which  the  tenant  in  tail  could  cre- 
ate without  such  coDstnt,  then  the  same  shall 
be  confinnnd,  so  iisr  as  the  tenant  in  tail  could 
then  make  suiih  disposition  without  such  con- 
sent. But  the  estate  shi^  not  be  confirmed 
against  a  purchaser  without  notice. 

V.  37.  ¥nienefcr  a  person  entitled  to  a  base 
foe  shall  become  entitled  to  the  immediate  re- 
version in  fee,  the  base  Cm  shall  not  merge, 
but  shall  be  enlarged. 

VI.  38.  Any  d&iposition  bv  a  tenant  in  tail 
nnder  thb  act  shall  oe  effectea  by  any  assurance 
(axcept  an  agreement  or  will)  by  which  he 
cpnld  have  conveyed  if  seised  in  fee ;  and  if  a 
married  woman,  her  husband's  concurrence 
shall  be  necessary,  and  the  deed  effecting  the 
disposition  shall  be  acknowledged  by  her  as 
after  directed. 

39.  Consent  of  the  Protector  shall  be  given 
by  the  assurance  by  which  the  disposition  of  a 
tenant  in  tail  shidl  be  effected,  or  by  a  distinct 
deed  before  or  at  the  time  of  the  assurance. 

40.  If  tiie  Protector  consent  by  a  deed  dis- 
tinct from  the  assurance,  it  shall  oe  considered 
unaualified,  nnlcsa  he  refer  to  the  assurance 
ana  confine  his  consent  to  the  disposition 
tlMreby  nnde. 

41.  Protector  having  given  his  consent,  shall 
not  revoke  the  same. 

42.  A  married  woman  Protector  may  con- 
aent  as  if  dtt  were  a  feme  sole. 

43.  No  assurance  by  which  a  tenant  in  tall 
ahall  make  a  disposition  under  the  act  (except 
a  lease  not  exceeding  twenty-one  years  from 
the  date^  or  not  more  than  twelve  months  af- 
terwards where  the  rent  shall  be  the  rack  rent, 
or  net  less  than  five-sixths  parts  thereof;  shall 
hnve  Bof  operation  unless  inroUed  in  Chancery 
ivithin  six  calendar  months. 

44.  The  consent  of  a  Protector,  if  by  a  dis- 
tinct deed,  void,  unless  the  deed  be  uuoUed 
with  or  before  the  assurance. 

VII.  46.  The  previous  clauses  shall  apply  to 
copyholds ;  except  that  dispositions  of  legal 
estates  therein  shall  be  by  surrender,  and  of 
equitable  estates  either  t^  surrender  or  by 
deed  as  after  provided,  and  except  so  far  as 
they  are  varied  by  the  olanses  after  contained. 

46.  If  thalVotector  of  a  settlement  of  copy- 


holds shsll  by  deed  consent  to  the  disposition 
of  a  tenant  in  tail,  such  deed  shall,  at  or  before 
the  surrender  by  the  tenant  in  tail,  be  produced 
to  the  lord  of  the  manor,  or  his  steward  or  de- 
puty, otiierwise  the  consent  shall  be  void ;  and 
the  lord  or  steward,  or  deputv,  shall  by  in- 
dorsement on  the  deed  acknowledge  such  pro- 
duction, and  enter  such  deed  and  indorsement 
on  the  rolK  and  the  indorsement  shall  be  evi- 
dence of  such  production ;  and  such  entry,  or 
a  copy  thereof,  shall  be  evidence  as  any  other 
entiT  or  copy. 

4/.  If  the  consent  of  the  Protector  of  a  set- 
tlement of  copyholds  shall  not  be  by  deed,  it 
shall  be  givea  to  the  person  taking  the  surren- 
der of  the  tenant  in  tail ;  and  if  ue  surrender 
be  out  of  Court,  the  consent  shall  be  stated  in 
the  nkeoMrandum  of  surrender,  and  the  me- 
morandum signed  by  the  Protector  shall  be 
entered  on  the  rolls,  and  shall  be  evidence  of 
the  consent  and  surrender ;  but  if  the  surren- 
der be  in  Court,  the  lord  or  steward,  or  de- 
puty, shall  enter  the  surrender  on  the  rolls. 
with  a  statement  that  such  consent  had  been 
ffiven ;  and  the  entries  or  copies  thereof  shall 
be  eridence,  as  other  entries  or  copies. 

48.  An  equitable  tenant  in  tul  of  copyholds 
shall  have  power  by  deed  to  dispose  of  the 
same  under  this  act,  as  if  fireehold,  such  deed 
to  be  entered  on  the  court  rolls.  If  a  Protec- 
tor, and  his  consent  be  given  by  a  distinct  deed, 
the  consent  shall  be  void  uniess  the  deed  be 
entered  on  the  court  rolls  with  or  before  the 
deed  of  disposition.  Such  entries  shall  be  im- 
perative on  the  lord  or  steward  or  deputy,  and 
shall  be  eridence  as  any  other  entry  or  copy. 
The  deed  of  disposition,  uidess  entered  on  the 
rolls,  void  agmnst  purchasers. 

49.  Where  a  disposition  of  copyholds  by  a 
tenant  in  Udl  shall  oe  by  surrender  or  deed, 
such  surrender,  or  the  memorandum,  or  a  copy 
thereof,  or  the  deed  of  disposition,  or  the  deed 
(if  any)  by  which  the  Protector  shall  consent, 
shall  not  require  inrolment. 

VIII.  50.  Repeal  of  the  Bankrupt  Act,  so 
far  as  relates  to  estates  tail,  6  G.  4.  c.  16.  §  65. 

51.  The  Commissioner,  in  the  case  of  an 
actual  tenant  in  tail  becoming  bankrupt,  'shall 
by  deed  inroUed  in  Chancerv,  dispose  of  the 
same  to  a  purchaser*  and  tnereby  create  as 
large  an  estate  as  the  actual  tenant  in  tail  could 
have  done  under  this  act  if  not  bankrupt ;  but 
if  there  be  a  Protector  whose  consent  would 
have  been  requisite  to  a  disposition  to  the 
fullest  extent,  and  he  shall  not  consent,  then 
the  estate  shsU  be  an  estate  as  large  as  such 
actual  tenant  in  tsdl,  if  not  bankrupt,  could 
have  created  without  such  consent. 

52.  The  Commissioner,  in  the  case  of  a 
tenant  in  tail  entitled  to  a  base  fee  becoming 
bankn^  shall  by  deed  inroUed  in  Chsncery 
dispose  of  the  lanos  to  a  purchaser,  and  if  there 
shall  be  no  Protector,  to  the  fullest  extent  to 
which  the  base  fee  could  be  enlarged  by  the 
bankrupt ;  but  if  there  shall  be  a  Protector^ 
and  he  shall  not  consent,  then  only  to  the  ex- 
tent of  the  interest  of  the  bankrupt. 

53.  Every  deed  of  disposition  under  this  act 
b?  the  Commissioner  of  a  Bankmpt,  shall, 
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wben  inrolled,  take  effect  as  if  inrolment  not 
required. 

54.  Where  there  is  a  Protector,  the  dispo- 
sition, with  his  consent,  by  the  Commissioner, 
in  the  case  of  an  actual  tenant  in  tail  becoming 
bankrupt,  or  of  a  tenant  in  tail  entitled  to  a 
base  fee  becoming  bankrupt,  shall  have  the 
same  effect  as  if  made  with  the  consent  of  the 
Protector  by  the  actual  tenant  in  tail  or  tenant 
in  tail  so  entitled.  The  previous  clauses  as  to 
consent,  shall  apply  to  every  consent  under 
this  clause,  except  that  where  the  consent  to 
the  disposition  bv  the  Commissioner  shall  be 
by  a  distinct  deed,  such  deed  shall  be  inrolled 
with  the  deed  of  dispositition,  or  before,  and 
in  the  same  Court. 

55.  If  the  Commissioner  shall  under  this  act 
dispose  of  the  lands  of  an  actual  tenant  in  tul 
l>ecominfif  bankrupt,  and  in  consequence  of 
there  bemg  a  Protector  who  shall  not  consent, 
a' base  fee  shall  be  created,  such  base  fee,  if 
during  its  continuance  there  cease  to  be  a 
Protector,  shall  be  enlarged. 

56.  If  a  tenant  in  tail  entitled  to  a  base  fee 
shall  become  bankrupt,  and  if  when  the  Com- 
missioner disposes  of  the  lands  under  this  act 
there  sliall  be  a  Protector  who  shall  not  con- 
sent, such  base  fee,  if  during  its  continuance 
there  cease  to  be  a  Protector,  shall  be  en- 
larged. 

57-  A  voidable  estate  in  favour  of  a  pur- 
chaser by  an  actual  tenant  in  tail  becoming 
bankrupt,  or  by  a  tenant  in  tail  entitled  to  a 
base  fee  becoming  bankrupt,  shall,  by  a  dis- 
position of  the  Commissioner  under  this  act,  if 
no  Protector,  or  being  such  with  his  consent, 
be  confirmed.  If  in  the  case  of  an  actual 
tenant  in  tail  there  be  a  Protector,  and  he 
sliall  not  consent,  and  the  voidable  estate  shall 
not  be  good  to  the  extent  of  the  estate  which 
the  actual  tenant  in  tail  could  create  without' 
such  consent,  then  the  voidable  estate  shall  be 
confirmed,  so  far  as  he,  if  not  bankrupt,  could 
have  made  a  disposition  under  this  act  without 
such  consent ;  and  if  after  the  disposition  by 
the  Commissioner,  and  while  only  a  base  fee, 
there  shall  cease  to  be  a  Protector,  then  the 
voidable  estate  shall,  so  far  as  not  previously 
confirmed,  be  confirmed  as  against  all  persons, 
except  those  whose  rights  are  saved.  But  the 
estate  shall  not  be  confirmed  against  a  pur- 
ehaser  without  notice. 

58.  All  acts  of  a  tenant  in  tail  becoming 
bankrupt,  and  which  if  he  had  been  seised  in 
fee  wotud  have  been  void  a^inst  the  assignees, 
shall  be  void  against  any  disposition  under  this 
act  by  the  Commissioner. 

69.  Subject  to  the  powers  given  to  the  Com- 
missioner, a  bankrupt,  actual  tenant  in  tail,  or 
a  bankrupt  tenant  in  tail,  entitled  to  a  base  fee, 
shall  retain  his  powers  of  disposition  under  the 
act. 

60.  The  disposition,  by  the  Commissioner, 
of  the  lands  of  a  bankrupt,  actual  tenant  in 
tail,  or  of  a  bankrupt  tenant  in  tail,  entitled  to 
a  base  fee,  shall,  if  the  bankrupt  be  dead,  and 
there  be  no  Protector,  or  be  dead  leaving  issue 
inheritable^  be  as  valid  as  if  he  were  alive. 
,  61 .  The  assignees,  until  the  disposition  by 


the  Commissioner  of  the  lands  of  a  banknipt, 
of  which  such  Commissioner  has  newer  to 
make  disposition  under  the  act,  shul  receive 
the  rents  of  the  lands,  and  shall  recover  the 
same  and  enforce  covenants  and  conditions 
against  the  lessees  of  such  lands,  as  if  entitled 
to  the  reversion,  and  shall  have  the  tmt 
powers,  notwithstanding  the  death  of  the  bank- 
rupt, in  case  he  should  die  before  any  disposi- 
tion by  the  Commissioner. 

62.  All  the  provisions  of  ihe  act  for  the 
benefit  of  the  creditors  of  bankrupts,  and  for 
the  confirmation  of  their  voidable  estates,  dull 
apply  to  their  lands  in  Ireland. 

63.  Deeds  relating  to  the  lands  of  baaknipu 
in  Ireland  shall  be  inrolled  in  Chancery  there. 

IX.  64.  Repeal  of  the  statute  7G.4.C.45, 
respecting  entailed  estates  to  be  purchased  with 
trust  monies ;  39  &  40  G.  3.  c  56,  not  to  be 
revived. 

65.  Freehold,  leasehold,  or  copyhold  lands, 
to  be  sold  where  the  purcliase  monev  is  to  be 
laid  out  in  other  lands  to  be  entailed;  and 
also  money  to  be  laid  out  in  lands  to  be  en- 
tailed, shall  be  subject  to  the  same  estates  a 
the  lands,  if  purchased,  and  the  previooi 
clauses  shall  apply,  so  far  as  ciicnnutaoces 
will  admit.  But  except  in  the  case  of  buk- 
ruptcy,  the  assurance  by  which  any  disposittoo 
of  leasehold  lands  or  monev  shall  be  effected, 
shall  be  a  deed  which  shall  nave  no  operatioo 
unless  inrolled  in  Chancery  within  six  calendar 
months.  If  a  Protector,  and  his  consent  to 
any  disposition  of  leasehold  lands  or  money, 
be  ^ven  by  a  distinct  deed,  the  consent  mEi 
be  void,  unless  inrolled  in  Chancery  with  or 
before  the  deed  of  disposition. 

66.  Freehold,  leasenold  or  copyhold  lands  in 
Ireland,  to  be  sold  where  the  purchase  idodct 
is  to  be  laid  out  in  other  lands  to  be  entailei 
and  money  under  the  control  of  a  Court  of 
Equity  in  Ireland,  subject  to  be  hud  oat  in 
lands  to  be  entailed,  shall  be  subject  to  this  act 
in  cases  of  bankruptcy. 

67.  Office  copy  of  the  inrolment  of  efcry 
deed  required  by  the  act  to  be  inrolled,  ex- 
amined with  the  inrolment  and  signed  by  the 
proper  officer,  and  proved  upon  oath  to  be  i 
true  copy,  shaJl  be  evidence. 

Fourth  ifft  of  enactments, — ^New  pwiaoni 
respecting  married  women.  I.  Their  powers 
of  disposition  with  the  concurrence  of  ther 
husbands.  II.  Their  separate  examinato 
and  acknowledgment  of  deeds  III.  Their 
separate  examination  on  the  surrender  of  their 
eouitable  estates  in  copyholds.  IV.  The  Coort 
of  Common  Pleas  empowered  to  disuse  with 
the  concurrence  of  their  husbands  in  certain 
cases.  V.  The  act  not  ta  extend  to  Irehod 
except  where  expressly  mentioned. 

I.  68.  After  the  Slst  of  December  1833,  a 
married  woman,  in  every  case  except  that  of 
being  tenant  in  tail,  may  by  deed  dispose  of 
lands  of  any  tenure,  and  money  to  be  laid  ost 
in  lands,  and  dispose  of,  release,  surrenderor 
extinguish  any  estate  therein,  and  may  relc^e 
or  extinguish  powers  as  if  she  were  a  feme 
sole ;  but  to  render  the  same  valid,  her  hus- 
band must  concur,  and  the  deed  must  be  ac- 
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khowled^ed  by  her  as  after  mentioned.    Not 
to  extend  to  copvholda  where  before  this  act 
I      she  and  her  husband  could  have  effected  the 
,      same  by  surrender, 

H         69.  The  powers  of  disposition  given  to  a 

;      married  woman  by  this  act  shall  not  interfere 

I      with  anv  other  powers  she  may  have. 

>         II.  70.  Every  deed  by  a  married  woman  for 

any  of  the  purposes  of  this  act,  except  such  as 

may  be  executed  by  her  as  Protector,  shall  be 

produced  and  acknowledged  by  her  before  a 

I      Judge  or  Master  in  Chancery,  or  two  of  the 

Perpetual  Commissioners,  or  two  Special  Com- 

missiuners. 

7\.  The  Judge,  Master  in  Chancery,  or 
Commissioners,  before  receiving  the  acknow- 
ledgment  of  a  deed  by  a  marriea  woman,  shall 
examine  her  apart  from  her  husband,  and  un- 
less she  freely  consent,  shall  not  permit  her  to 
acknowledge  the  deed. 

72.  TheliOrd  Chief  Justice  of  the  Common 

Pleas  shall  appoint  Perpetual  Commissioners 

for  each  county,  for  taking  acknowledgments ; 

and  lists  of  the  Commissioners  for  each  county 

shall  be  made  out  and  kept  by  the  officer  of 

the  Common  Pleas  who  is  to  have  the  custody 

of  the  certificates  after  mentioned ;  and  sucn 

officer  shall  transmit  to  the  Clerk  of  the  Peace 

for  each  county,  or  his  deputy,  a  copy  of  the 

list  for  that  county,  and  shall  aeliver  a  copy  of 

the  list  for  any  county  to  any  person  applying ; 

and  the  Clerk  of  the  Peace,  or  his  deputy,  shall 

deliver  a  copy  of  the  list  last  transmitted  to 

him  to  any  person  applying. 

73.  The  power  to  Perpetual  Commissioners 
to  take  acknowledgments,  shall  not  be  confined 
to  any  particular  place. 

74.  if  from  being  beyond  seas,  &c.  a  married 
woman  be  prevented  from  making  the  acknow- 
ledgment before  a  Judge  or  a  Master  in  Chan- 
cery, or  any  of  the  Perpetual  Commissioners, 
the  Court  of  Common  Pleas  or  any  Judge 
thereof  may  appoint  Special  Conmilssioners 
for  the  purpose. 

75.  When  a  married  woman  shall  acknow- 
ledge a  deed,  the  Jud^e,  Mister  in  Chancery, 
or  Commissioners  taking  the  acknowledgment, 
shall  sign  a  memoranchim,  to  be  indorsed  or 
written  at  the  foot  or  in  the  margin  of  the 
deed,  to  the  effect  mentioned  in  the  act,  and 
shall  also  sign  a  certificate  of  the  taking  of 
such  ackno^edgment,  to  be  engrossed  on  a 
separate  piece  of  parchment,  which  certificate 
shall  be  to  the  effect  mentioned  in  the  act. 

7S,  Every  certificate,  with  an  affidavit  verify- 
ing the  same,  shall  be  lodged  with  some  officer 
of  the  Court  of  Common  Pleas,  who  shall  ex- 
amine the  certificate,  and  see  that  it  is  signed 
and  verified,  and  contains  the  requisite  state- 
ment, and  \£  so,  shall  cause  the  same  and  the 
affidavit  to  be  filed  of  record  in  the  said  court. 

77.  On  the  filing  of  the  certificate,  the  deed 
«haU  by  relation  take  effect  from  the  time  of 
its  having  been  acknowledged. 

78.  The  officer  with  whom  the  certificates 
are  lodged  shidl  make  and  keep  an  index  of 
the  same. 

79.  After  the  filing  of  a  certificate,  the 
officer  shidlj  on  iq>plicationi  deliver  a  copy 


thereof,  signed  by  him«  and  such  copy  shall  be 
evidenpe  of  the  acknowledgment. 

80.  The  Lord  Chief  Justice  of  the  Common 
Pleas  shall  appoint  the  officer  with  whom  the 
certificates  shall  be  lodged ;  and  the  Court  of 
Common  Pleas  shall  make  orders  touching  the- 
examination,  memorandums,  certificates  and 
affidavits,  and  the  time  when  the  proceedings 
shall  take  place,  and  the  amount  or  fees. 

III.  81.  A  married  woman  shall  be  sepa^ 
ratelv  examined  on  the  surrender  of  copyholds, 
to  wnich  she  alone,  or  she  and  her  husband  in 
her  right,  may  be  entitled  for  an  equitable 
estate,  as  if  such  estate  were  legaL 

IV.  82.  Power  to  the  Court  of  Common 
Pleas  in  the  case  of  a  husband  being  lunatic, 
or  otherwise  incapable  of  executing  a  deed  or 
making  a  surrender  of  copyholds,  or  of  his 
residence  being  unknown,  or  of  his  living  sepa- 
rate from  his  wife,  by  an  order  on  the  applica- 
tion of  the  wife,  to  dispense  >vith  his  concur- 
rence in  any  case  except  as  Protector,  where 
he  is  lunatic,  or  convicted  of  treason  or  felony. 

V.  83.  The  act  shall  not  extend  to  Ireland 
except  where  expressly  mentioned. 


THE  COMMON  LAW  AMENDMENT 
BILL,  AND  THE  COMMISSIONERS* 
REPORTS. 

PLEADINGS. 

{Concluded from  p,  4S0.) 

In  the  discussions  in  Parliament  on  this 
Bill,  much  has  been  said  on  the  clause  au- 
thorising the  Judges  to  make  roles  and  re- 
gulations relative  to  Pleadings.  We  con- 
tinue our  extracts  from  the  Second  Com- 
mon Law  Report,  which  will  explain  the 
views  of  the  Commissioners  on  this  subject. 

**  It  has  appeared  to  us  to  be  a  proper  ac 
companiment  of  these  relaxations  of  the  law  of 
variance,  to  abolish  the  present  style  of  tnu 
versing,  modo  etformd,  and  to  declare  that  in 
future  certain  other  forms  of  denial  shall  be 
substituted,  more  adapted  to  a  state  of  pleading 
which  regards  rather  the  substance  than  the 
precise  terms  of  the  allegation.  The  whole 
provisions,  of  which  we  have  thus  given  the 
principle  and  outline,  will  be  found  in  the  sub- 
joined Regulations. 

As  alreuly  stated,  we  propose  in  connexion 
with  these  cnanges,  to  confine  the  plaintiff  to 
one  count  upon  each  cause  of  action,  and  the 
defendant  to  one  plea  upon  each  ground  of 
defence ;  or  (as  it  may  be  otherwise  expressed) 
to  prohibit  the  use  of  several  counts  or  pleaft  • 
where  adopted  for  the  mere  purpose  of  alterna- 
tive statements ;  and  where  it  is  not  intended 
to  establish  under  them  distinct  and  concur- 
rent causes  of  action,  or  grounds  of  defence. 
By  such  a  restriction,  all  variations  in  the  way 
ot  special  and  general  counts  or  pleas,  or  of 
counts  or  pleas  omitting  certain  paitiddarsal* 
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leged  in  other  counts  or  pleu,  but  in  other 
respects  identical  with  them,  wiU  become  in- 
admissible. As  some  inconTenience,  however, 
might,  notwithbtanding  the  proposed  relaxation 
in  the  law  of  variauce,  arise  m  the  particular  in- 
stances of  the  general  couati  in  debt,  or  assmnp- 
sic,  for  gifHfs  sM  and  itork  and  lahomr^  and  the 
money  counts  in  the  same  actions,  if  the  plaintiff 
were  compelled  to  confine  himself  to  one  par- 
ticular subject  of  clcum,it  seems  desirable  to  pro- 
vide in  these  actions  a  new  form,  consolidating 
into  one  count,  the  claims  for  goods  sold,  work 
done,  money  lent,  money  paid,  money  had  and 
received,  and  money  due  on  an  account  stated. 
This  form  will  be  found  among  those  svArjoined 
to  this  Report.  The  plaintiff  shonhi  be  at  uherty 
either  to  use  the  count  in  its  entire  sAiape,  or, 
at  his  option,  to  leave  out  such  of  its  articles  as 
he  thinks  unnecessary  to  his  purpose.  There  are 
other  cases  too,  in  which  the  new  system  proscrib- 
ing the  use  of  more  than  one  coimt  or  plea,might 
perhaps  be  found  to  work  more  easily,  if  some 
aheradon  were  made  in  the  ordinary  forms  of 
declaration  and  plea  now  adopted  in  particular 
instances.  Such  cases  we  shul  take  an  oppor* 
tunity  of  examining,  when  the  time  shall  arrive 
for  reporting  upon  the  pleadings  in  particular 
actions.  But  we  think  this  consideration  need 
not  prevent  the  immediate  adoption  of  the  ge- 
neral plan.  Such  subordinate  provisions 
might  easily,  if  necessary,  be  detemined  upon 
and  introduced,  in  framing  any  bill  to  be  found- 
ed on  the  present  Report. 

"While  singleness  iS  thus  enforced  in  respect 
of  the  same  demand  or  defence,  the  plaintiff 
is  Mill  to  be  at  liberty  to  use  as  many  oounte 
as  he  has  distinct  and  real  causes  of  action. 
Thus  he  may  declare  in  one  count  on  the  ac- 
ceptance of  a  bill  of  exchange,  and  in  another, 
on  the  consideration,  for  example,  g^eoda  sold, 
iSo  the  defendant  may  adopt  as  nanj  pleas  as 
he  has  distanct  and  real  grounds  or  defence. 
In  respect  of  pleas  as  wefi  as  counts^  this  va- 
riety ought,  we  think,  to  be  allowed  indepen- 
dently of  the  permissiot^  ef  the  Court.  The 
rule  now  obtained  for  leave  to  plead  several 
matters,  is  a  source  of  expense  j  and  the  course 
of  practice  relating  to  it,  is  in  other  respects 
unsatisfactory  and  vexatious.  In  the  King's 
Bench,  where  the  motion  is  of  course,  scarcely 
any  restriction  is  in  fact  secured  by  it ;  in  the 
Common  Pleas,  where  the  mode  of  proceeding 
is  different,  and  where  the  Court  exercises  a 
discretion  before  leave  granted,  great  embar- 
rassment frequently  arises,  and  a  want  of  cer- 
tain principle  is  severely  felt.  From  our  ob- 
servation of  its  effects,  we  should  recommend 
the  abolition  of  this  branch  of  practice,  even 
though  no  mle  should  be  adopted  for  limiting 
the  &fendaat  to  a  single  ploa  upon  each  de- 
fence ;  but  in  connection  with  such  a  rule,  en- 
forced by  other  proper  provisions,  the  proprie- 
ty of  its  abolition  seems  un<}uestionable.^  We 
conceive  too,  that  with  the  single  exception  of 
the  plea  of  tender,  no  plea  ought  to  be  disal- 
lowed upon  the  ground  of  its  inconsistencv 
with  another  defence  upon  the  same  record. 
It  is  the  opinion,  we  know,  of  some  intelligent 
persons,  that  whei\  there  is  a  plea  in  denial  of 


any  fact,  Hm  addition  of  aaodier  plea  in  sfdd* 
ance  of  the  same  matter  (wMck  always  pnpons 
to  be  founded  on  a  confesgion  that  the  tet  ■ 
truly  alleged)  is  repugnant  and  onrcaaonaUe; 
and  that  the  practice,  therefore,  reqaires  to  be 
absolutely  forbidden.  But  oa  fail  coaddeia- 
tion  we  find  ourselves  uaaMe  to  aabscribc  ta 
this  opinion.  For  the  effect  of  the  fint  {Aea, 
fiurly  considered,  is  merely  to  insist  that  tiie 
plaintiff  should  prove  his  cause  of  actioa ;  Md 
the  case  may  be  such,  that  eitlMr  throagh 
lapse  of  time  or  otiwr  circumstaskces*  the  St- 
fendant  may  be  ignorant  of  the  true  atate  of 
fact,  and  may  without  injustice  require  the 
cause  of  action  to  be  established  in  proof,  be- 
fore he  is  te»dled  upon  to  prove  any  alBrmatift 
defence.  Thus,  to  an  action  for  goodi  soM, 
h  appears  to  us  that  the  defendant  may  in 
many  cases,  Wfthoat  impropriety,  piesni  first  in 
denial  of  the  sale  and  oelivery ;  toad  secondly, 
that  the  goods  were  pmd  fors  for  where  the 
purchase  is  alleged  to  hwe  ti^en  place  at 
a  remote  period,  and  to  be  of  no  conadenUe 
amoimt.  It  may  not  improbably  be  forgotten  by 
him.  He  may  not  know  whether  ke  bought 
such  goods  or  not,  but  may  kfeo«r»  tiiat  if 
diey  were  bought,  the  debt  rauat  hAveheea 
long  since  paid.  Hie  objection,  therefore,  ta 
such  pleas,  founded  on  their  manifest,  and  ne- 
cessary repttgnancy,  fails ;  and  though  in  maay 
cases  &ey  are  doubden  inconsistent,  thaaaecaii 
to  be  no  reason  for  applying  to  theaa  any  sa> 
verer  restriction  than  it  may  be  thought  r^ht 
to  provide  against  all  other  de^mces  placed  oa 
the  record,  without  regard  to  the  tme  state  of 
foct.  A  fkhe  plea  ought  in  all  canes  to  be 
attended  with  some  penal  coasequeare;  and 
when  the  time  shall  urrive  for  considering  the 
subject  of  costs,  we  hope  to  be  able  to  propose 
such  provisions  as  shall  more  efiectaally  check 
the  use  of  pleas  of  tiiis  descriptioii,  by  throwiaf 
the  whole  expense  of  them  in  aM  canes  upon 
the  offending  party,  vrithout  regard  to  the  ge- 
neral event  of  the  cause. 

'**  We  are  also  of  opinion,  that  to  each  pka 
pleaded  by  the  defondent,  the  plaiatiff  oi^ht 
to  be  allowed  to  replf  ievermi  mmtiitn.  Tina 
to  ft  set-off,  he  shomd  be  allowed  to  reply  ia 
denial,  and  also  to  reply  the  statute  of  liimla- 
tions.  To  a  plea  of  tne  statota  of  Bsnitatinaii» 
to  rqily  diat  die  action  aocraod  within  aix 
years,  and  also  diat  tlie  defendant  was  beyond 
sea  when  the  cause  of  action  aecmed ;  «»  a 
plea  of  infancy,  to  reply  that  die  defeaidaiil  wis 
of  age,  and  ann)  that  the  goods  sold  were  ne- 
cessaries. The  present  role  of  pimctice  by 
which  the  plaintiff  is  confined  to  a  aincie  re- 
plication, while  die  defendant  is  eswbled  by 
leave  of  the  Court  to  vary  and  nulti|iify  his  de- 
fences, has  long  been  considered  as  omeedoa- 
able  from  its  apparent  ineoualit|ri  aaobyecdoa 
that  presents  itself  in  a  pomt  or  view  sdll  mart 
strikmg,  when  it  is  recolfected,  that  the  ssaeio^ 
striction  does  not  apply  in  cases  where  1heCio«n 
is  plaintiff.  The  regulation  has  been  defonsibk:, 
chicfiy  upon  the  ground  of  the  iaooavenicat 
complexity  of  pleading,  and  variety  of  iasaca» 
whidi  the  power  of  replying  severafly  to  each 
plea  would  have  a  tendency  to  produce;  tatif 
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tte  pbunUff  were  permitted  to  reply  ieverslly, 
only  where  the  matters  of  repucation  were 
really  several  and  distinct  in  their  nature,  (and 
it  is  of  course  only  to  this  extent  that  we  would 
relax  thepresent  rule)  the  record  would  be  in* 
cumbered  by  it  in  a  degree  much  less  than  is 
commonly  supposed;  for  at  each  successive 
8ti^(e  of  the  pleadings,  the  new  matter  is  of 
course  continually  more  and  more  exhausted, 
aod  the  occasions  for  repWing  several  matters 
are  therefore  not  of  very  frequent  occurrence. 
It  is  to  be  considered  too,  that  if,  in  pursuance 
ef  a  preceding  recommendation,  the  defendant 
is  to  be  allowed  only  one  plea  in  respect  of  each 
matter  of  defence,  this  change  will  iuso  strongly 
tend  to  prevent  the  complexity  that  might  other- 
wise arise  from  several  replications,  supposing 
the  change  last-mentioned  to  take  place,  and 
that  the  defendant  is  nevertheless  allowed  to 
plead  several  pleas,  where  he  has  several  grounds 
of  defence,  we  think  the  present  rule  prohibit* 
ing  more  than  a  single  replication,  where  the 
plaintift  has  several  grounds  of  reply,  cannot 
with  justice  be  mmhtained.    With  respect  to 
the  particular  instance,  where  the  plaintiff  has 
to  reoly  to  a  plea  of  setoff,  its  inequality  is 
pecuuarly  objectionable ;  for  the  set-off  is  in 
the  nature  of  a  cross  action,  and  if  the  defend- 
ant had  set  up  the  same  claim  by  way  of  de- 
daratioa,  the  iriaintiff  would  then  have  had  the 
power,  according  to  the  present  practice,  of 
opposing  to  it  by  leave  of  the  Court,  any  variety 
or  answers ;  though  in  the  case  supposed,  he 
is  limited  to  One.    As  in  the  case  of  pleas,  so  in 
that  of  replications,  we  see  no  reason  for  en- 
cuml»ering  the  practice  with  any  rule  that  the 
permission  of  the  Court  for  several  pleadings 
should  be  obtained.    We  propose  in  uke  man- 
ner, that  the  defendant  should  be  at  liberty  to 
make  several  rejoinders  to  each  replication  un- 
der similar  restrictions,  and  so  with  respect  to 
all  subsequent  pleadings.'* 

We  we  still  of  opinjon,  notwithstanding 
the  objectioiia  which  have  been  made  to  in- 
Testing  tlie  Judges  with  power  to  regulate 
Fleadinga,  that  such  power  ought  to  be  con- 
fened  ;  itis  byno  means  greater  than  other 
powers  with  which  they  are  entrusted ;  and 
as  their  authority  is  exerciaed  in  public,  and 
before  a  watohfiil  and  intelligent  profeaaion, 
there  can  bene  fear  of  abuae. 
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AUTICIPATION. 


Thb  following  case  decides  an  important 
point  in  conveyandng  practice;  ms.,  diat  in 
order  to  render  a  clause  against  anticipation  by 
a  married  woman  effectual,  the  fiind  must  be 
li  mi  toil  over  to  another  person^  in  case  of  any 
attempt  to  alienate. 


Charles  Newton,  by  lus  will,  directed  his  trus- 
tees to  divide  his  property,  and  thereout  to  pay 
an  annuity  to  his  daughter  Mary  Newton,  for 
her  own  sole  and  separate  use  and  benefit, 
whose  receipt  alone,  tiom  time  to  time,  not- 
withstanding anv  husband  she  might  there- 
after have,  should  be  a  sufficient  dischuge; 
it  being  Ids  express  desire  that  the  annuity 
should  not  be  subject  to  the  debts,  manage- 
ment,  controul,  wul,  or  engagements  of  any 
husband  she  might  have,  but  that  she  should 
not  be  at  liberty  in  any  way  whatever  to 
sen,  assign,  or  in  any  way  dispose  of  the  an- 
nuity ;  or  if  she  did  do  so,  he  declared  such 
sale  void  and  of  no  effect ;  his  intention  be- 
ing, if  any  accident  in  life  should  unfortunate- 
\j  happen  to  her,  that  she  should  be  kept 
from  want.  And  he  gave  unto  his  daughter 
Ann  Newton  an  annui^  of  50/.  per  annum  for 
h^  Ufe,  which  he  directed  his  trustees  to  pay 
to  her  half  yearly,  on  the  same  express  terma 
and  conditions  as  thereinbefore  particulariy 
mentioned  respecting  his  daughter  Mary,  it 
being,  for  the  very  same  reasons,  so  giyen  to 
her.  Ann  Newton  married  George  Appleton, 
and  by  an  indenture  dated  8th  February,  1821» 
in  consideration  of  2J0L  then  due  and  owing 

S'  Appleton  to  William  Sikes,  John  Watson, 
eni7  Sikes,  and  Thomas  Wilkinson,  and  of  a 
further  sum  of  250/.  paid  by  them  to  Api^ 
ton,  he  and  hie  wife  assigned  to  W.  ^es, 
J.  Watson,  H.  Sikes,  and  T.  Wilkinson,  aU 
the  sum  and  smns  of  money,  chattels,  and  ef* 
fects  whatsoever  of  and  belonging  to  George 
Appleton  and  Anne  hie  wife,  or  to  which  they 
or  either  of  them  were  or  should  thereafter  IhC- 
come  entitled  imder  the  said  will,  upon  trust 
for  secnring  the  re-payment  of  the  two  sums  of 
270/.  and  250/.,  with  mterest.  By  another  in- 
denture,  the  ftuther  sum  of  1000/.  was  secured 
to  Sikes  and  Co.  in  like  manner.  Under 
the  proceedings  in  the  cause,  the  several  sums 
of  stock  foUowin|^  (that  is  to  say)  in  Bank 
3  per  cent,  annuities  1843/.  6t. ;  in  new  3|  per 
cent,  annuities  552/.  2f.  lid, ;  and  in  cash 
387/-  7'*  5i/.  were  carried  over  to  "  Ann  Apple, 
ton's  annuity  and  residuary  account."  A  pe- 
tition was  presented  by  Appleton  and  his  wife, 
insisting  that  the  restnctions  contained  in  the 
will  against  the  sale  and  disposition  of  the  an. 
nuity  of  50/.  for  the  life  of  Ann  Appleton  were 
vmd  and  of  no  effect  $  and  stating,  that  they 
were  desirous  that  such  annuity  should  not  be 
purchased,  and  praying  that  the  1843/.  6#.  Bank 
3  per  cent,  annuities,  and  552/.  2f.  1  li/.  3i  per 
cent,  annuities  might  be  sold,  and  the  proceeds^ 
with  the  cash  standing  to  the  same  account, 
applied  in  payment  or  Sikes'  debt,  and  the  re-» 
sioue  paid  to  George  Appleton. 

Mr.  Turners  for  the  petitioners,  cited  Sar/Mi 
y.  Briiooe,  Jac  603. 

Mr.  Swtmn  for  the  trustees. 

The  yice-Chanceiiar  held,  that  tiie  annuity 
not  bemg  given  over  upon  alienation,  the  r^ 
strictiotts  were  yoid ;  and  ordered  according  to 
the  prayer.    Newton  y.  Reid,  4  Sim.  14 1 . 
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Review:  Strickland^ 8 Pamphlet  on  Jjxm  "Reform. 


REVIEW. 

An  Alarm  on  the  Rights  of  the  Poor,  and 
the  Property  of  the  Rich,  in  Da$iger,from 
a  supposed  Law  Reform,  By  George 
Strickland,  Esq.,  M.P.    Ridgway.  1833. 

This  pamphlet  is  not  without  its  value,  as 
it  shews  that  many  of  the  sentiments  res- 
pecting a  precipitate  Law  Reform,  which  we 
have  urged,  as  the  representatives  of  the 
profession,  are  also  those  of  intelligent  per- 
sons unconnected  with  it.  We  confess, 
however,  Mr.  Strickland  goes  further  than 
we  do,  in  his  objections  to  some  of  the  pro- 
posed measures ;  and  we  shall  shortly  men- 
tion in  what  respects  we  differ  from  him. 
With  the  following  observations  on  the  new 
Bill  for  the  Limitation  of  Actions  relating 
to  Real  Property,  we  fully  agree : 

''  The  old  law  of  England  was  humane ;  it 
gave  the  poor  man  the  i)rivilege  to  make  an 
entry,  ana  to  claim  his  right  without  an  ex- 
pense ;  and  to  continue  that  claim  till  he  could 
procure  assistance,  and  the  means  of  advancing 
and  asserting  his  rights.  Since  the  reign  of 
Henry  VIIL,  sixty  years  have  been  allowed  for 
this  purpose. 

"  But  a  Bill  has  now  been  a  third  time  intro- 
duced into  the  House  of  Commons,  to  cut  down 
this  period  to  twenty  years — nay,  with  unex- 
ampled severity,  cruelty,  and  oppresidon,  this 
Bill,  for  '  The  Limitation  of  Actions  and  Suits 
relating  to  Real  Property,'  has  an  ea  post  facto 
operation ;  so  that  the  poor  man,  who  has  been 
unjustly  kept  out  of  his  property — although  he 
may  have  made  an  entry  according  to  the  com- 
mon law  of  his  country — though  lie  may  have 
expended  every  guinea  he  possessed,  in  pro- 
curing eridence  to  enforce  his  rifht — ^ouffh 
he  may  have  incurred  debts  to  kind  frienas, 
who  had  come  forward  to  assist  him — ^though, 
upon  the  point  of  obtaining  his  long  ddayed 
rights,  he  may  find,  by  a  new,  cruel,  and  un- 
just retrospective  law,  that  his  legal  entry  and 
claim  are  no  longer  to  avul  him — that  the 
twenty  years  have  just  expired  since  his  right 
first  accrued — that  he  is  cut  out  from  his  in- 
heritance, and  from  his  birth-right — and  that 
bis  base  and  unjust  opponent  is  to  enjoy  his 
lands,  and  his  possessions,  and  to  reign  in  his 
stead.  He  is  Im  to  die  in  a  jail,  neglected,  in- 
sulted, and  oppressed. 

"  Of  all  species  of  trial,  and  o^all  branches 
of  the  law,  proving  a  pedigree  is  the  most  ex- 
pensive, and  is  attended  with  the  greatest  dif- 
ficulties; arising,  in  some  degree,  from  the 
imperfect  state  of  registration  of  births,  mar- 
riages, and  deaths,  and,  frequently,  from  tiie 
frauds  committed  by  the  persons  nolding  ille- 
gal possession  of  property.  Instances  are  not 
wanting  where  parish  registers  have  been 
aken  away,  or  daaced,  or  dtered,  and  where 


monuments  have  been  broken  down,  to  ob« 
struct  the  proofs  of  an  adverse  claimant ;  and 
such  obstacles,  imposed  by  the  affluent  posses* 
sors,  have  frequently  delayed  the  progress  of  a 
poor  man,  so  as  to  render  twenty  yenn,  even 
if  he  had  been  acquainted  with  his  right  so 
long  a  time,  unite  an  insufficient  period ;  espe- 
ciaUy,  if,  as  oy  this  new  and  extraordinary  al- 
teration of  the  long  established  laws  of  our 
country,  an  entry  and  a  chum  are  to  be  of  no 
effect." 


Mr.  Strickland  next  takes  an  chy 
to  a  clause  in  the  Inheritance  Bill,  which 
allows  a  descent  to  lands  to  be  traced 
through  any  relative  who  has  been  attaint- 
ed ;  and  warns  all  proprietors  of  lands,  in 
former  times  forfeited  to  the  Crown  by  the 
treason  of  their  owners,  and  re-granted  to 
other  persons,  to  be  on  their  guard  against 
this  clause ;  as  he  considers  that,  if  a  de- 
scent  may  be  traSced  through  a  penon  at- 
tainted, tiiese  lands  may  be  recovered  from 
their  present  owners.  It  must  be  recollect- 
ed, however,  that  the  present  owners  d 
forfeited  lands  have  most  of  them  had  pos- 
session for  more  than  sixty  years,  and  could 
therefore  successfully  defend  an  action. 

The  author  then  states  that  the  Real 
Property  Bills  are  not  Government  mea- 
sures, although  introduced  by  the  Solicitor 
Oeneral.  He  regrets  thattliey  are  to  be 
forced  through  the  House  of  Commons  "with 
extraordinary,  and  no  very  decent  precipita- 
tion. On  Wednesday  the  13th  of  March, 
after  four  hundred  members  had  left  the 
House,  at  a  quarter  before  two  o'clock  in 
the  morning.  Sir  John  Campbell  moved  the 
second  reading,  vriien  there  were  not  above 
ten  members  present;  but  this  was  op- 
posed, upon  the  -grounds  that  these  luSa 
had  not  been  explained,  much  leas  dis- 
cussed. The  reason  given  for  this  nfndity 
is  a  matter  of  deep  importance,  in  a  pMic 
point  of  view.  The  Solicitor  General  stnted 
that  he  could  not  explain  these  billa  on  the 
second  reading,  because  he  had  done  ao  in 
a  former  Parliament.  Now,  even  anppoa- 
ing  that  any  satisfactory  explanation  had 
been  given  in  a  former  Parliament,  the 
present  House  of  Commons  contains  three 
hundred  new  members ;  and  is  it  not  some- 
thing like  disrespect  to  them,  that  bills  of 
such  alarming  consequences  should  be 
passed  through  a  second  reading  'witfaoat 
any  explanation  or  any  discussion  ?" 

These  reflections  are  just ;  and  we  have 
repeatedly  deplored  the  careless  and  un- 
satisfactory manner  in  which  Law  Bills  are 
passed  through  Parliament. 

The  objections  which  Mr.  Striddand 
raises  to  the  Curtesy  and  Dower  Bills,  are 
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not,  however,  we  think,  so  well  founded. 
He  mentions  some  instances  of  individual 
hardship,  which  will  arise  if  they  pass ;  but 
that  we  must  always  expect  in  all  measures 
of  refonn,  good  or  bad ;  the  general  wel- 
fare can  only  be  looked  to.  The  Dower 
Bill  excites  the  Honorable  Member's  pecu- 
liar indignation ;  and  he  stands  forth  as  the 
champion  of  maids,  wives,  and  widows. 
After  mentioning  the  clause  which  will  in 
future  alter  the  Law  of  Dower,  he  asks — 

"  Where,  it  may  well  be  demanded,  can  be 
found  any  justification  of  all  this  cruelt^r— of 
this  abanaonment  of  the  ri^ts  and  happiness 
of  unfortunate  widows?  Better,  as  in  the 
half-civilized  nations  of  the  East,  bum  them 
alive  upon  the  funeral  pile,  than  deceive  them 
with  false  expectations,  and  abandon  them  to 
hopeless  misery,  poverty,  and  beggary.  The 
retrospective  eflfect  of  this  law,  again,  must  act 
as  an  utter  fraud  and  deception  agunst  those 
who  have  already  married  under  an  expecta- 
tion, .amounting  to  certwnty,  that  they  should 
have,  at  least,  one-third  of  thdr  husband's 
land  for  their  support. 

"  And  towards  whom,  I  repeat,  is  aU  this 
cruelty,  and  this  abandonment  to  be  practised  ? 
Towards  the  most  amiable^  the  dittressed,  the 
most  hapless,  but  fyrniseiporthy  portion  of  society. 
No  person  is  so  deeply  to  be  pitied  as  a  widow, 
who,  having  lived  m  affluence  and  splendour 
with  her  husband,  is  suddenly  reduced  to 
poverty,  unth,  perhaps,  a  large  family  of  help- 
less children,  ul  provided  for,  and  no  richer 
than  their  unfortunate  and  broken  spirited 
mother.  In  no  situation  of  life  do  virtue,  and 
excellence,  and  submission  to  the  decrees  of 
Providence,  shine  forth  in  such  perfection,  as 
in  the  English  widow,  retiring  from  her  former 
splendid  mansion  to  a  cottage,  and  to  a  viUagc, 
with  unceasing  industry  educating  her  children, 
and  struggling,  against  adverse  fortune,  to  get 
them  on  in  the  world.  But  if  such  be  the  fate, 
and  such  the  conduct  of  those  in  higher  station, 
the  case  is  not  less  distressing  in  the  middle 
walks  of  life.  It  is  a  false  assertion,  that,  in 
this  class,  persons  do  not  usually  marry  with- 
out  settlements :  they  do  so  to  avoid  the  ex- 
pense of  settlements,  and  the  perplexities  of 
the  law,  relying  upon  ancient  usage,  and  the 
long  established  right  of  the  vridow  to  her 
thirds.  But  the  tender  mercies  of  Law  Com- 
missioners cannot  stoop  to  attend  to  the  dis- 
tresses of  the  poor,  or  to  the  tears  of  the 
widow." 

We  presume  that  the  House  will  be 
ungallant  enough  to  withstand  this  tippeal 
to  their  feelings,  without  regard  to  the  con- 
tents of  the  Ismtem. 


LOCAL  COURTS  INJURIOUS  TO 

TRADE. 


To  the  Editor  of  the  Legal  Observer* 

Sir, 
The  Lord  Chancellor  having  agun  introduced 
his  long  threatened  measure  for  the  erection  of 
Local  Courts,  I  take  the  liberty  of  forwardii^y 
you  a  few  observations  upon  that  portion  of  it 
which  relates  to  the  proceedings  for  recovery 
of  debts. 

The  Bill,  it  appears  to  me.  proceeds  alto- 
gether upon  erroneous  principles;  and  sup- 
poses, as  many  of  our  modem  legislators  seem 
to  have  done,  that  the  debtor  ts  the  injured 
party,  and  that  the  creditor,  who  seeks  to  re- 
cover a  just  demand,  is  arbitrary,  harsh,  and 
severe,  and  therefore  every  possible  difficulty 
and  expense  should  be  put  m  his  way,  to  shield 
the  debtor.  To  illustrate  this,  it  will  be  only 
necessary  to  consider  the  proceedings  a  cre- 
ditor will  have  to  adopt  to  recover  a  debt 
under  20/. 

Suppose  the  parties  to  stand  in  the  relation 
of  a  wholesale  dealer  residing  in  London, 
being  the  plaintiff, — ^a  shopkeeper  in  South- 
ampton the  defendant; — and  I  beUeve  nme- 
tenths  of  the  writs  issued  to  the  country  are  at 
the  suit  of  wholesale  traders. 

The  Bill,  first  most  benevolently  and  liberally 
acting  upon  the  old  hackneyed  phrase  "  that 
justice  should  be  brought  home  to  evenr  man's 
door,"  directs  that  all  actions  shall  be  brought 
in  the  district  where  the  debtor  resides;  for 
such  certainly  is  the  meaning  of  the  17th  sec« 
tion  as  it  now  ^ands,  notwithstanding  the 
words  put  in  brackets  by  you  in  your  last 
number,  as  the  21st  section  provides  that  the 
demand  shall  be  served  by  the  messenger  of 
the  court,  who,  of  course,  will  confine  himself 
to  his  own  district,  and  that  the  place  of  trial 
shall  be  the  place  appointed  for  the  district  in 
which  the  defendant  resides. 

The  plaintiff  in  the  case  referred  to,  will 
therefore,  in  the  first  place,  apply  to  his  attor- 
ney in  London  to  proceed.  The  attorney  then 
prepares  "the  demand,"  which  he  forwards 
to  another  attorney  residing  in  the  town  where 
the  court  for  that  district  is  held,  to  file  with 
the  registrar,  who  causes  the  defendant  to  be 
served  with  a  copy  thereof,  and  notice  that 
twenty-one  days  after,  and  on  a  day  named, 
the  trial  will  be  had.  The  defendant  then  is 
to  be  at  liberty,  if  he  think  fit,  to  cause  the 
pluntiff  or  plsdntiffs  (and  there  may  be  four  or 
five)  to  appear  before  the  Judge  at  chambers 
(of  course  in  the  town  where  the  court  is  held), 
and  be  examined  touclung  the  matter  at  bsue ; 
and  should  there  be  sevend  members  of  a  firm 
thus  summoned,  thev  would  rather,  no  doubt* 
abandon  a  debt  of  15/.  or  20/.,  than  be  put  to 
the  inconvenience  and  expense  of  travelling 

Eerhaps  200  miles  to  appear  before  the  Judge ; 
ut  no,  they  are  not  at  libeity  to  do  that :  th^ 
must  appear,  or  the  proceedings  will  be  st^ecT, 
and  they  will  be  fined  at  the  discretion  of  the 
Judge,  and  the  fine  pud  over  to  the  debtor ; 
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80  that  it  is  likdy  to  occur  that  the  defendaat 
will  be  enabled  to  pay  the  plaintiffs'  claim  by 
the  fines  recovered  from  them.  Well,  Sir,  the 
plaintiff  having,  with  his  demand,  given  notice 
of  trial,  he  must  proceed  to  trial  in  every  case 
whether  defended  or  not,  and  be  prepared  to 
prove  the  delivery  and  value  of  every  article  as 
if  it  were  disputed  to  the  utmost.  Should  his 
traveller  be  at  the  LAnd*s  End,  Cornwall,  and 
the  trial  take  place  at  Southampton,  he  must 
bring  his  traveller  to  town,  and  take  him,  with 
his  other  witnesses,  to  the  place  of  trial ;  and 
his  London  attorney,  who  Knows  the  facts  of 
the  case,  must  accompany  them,  or  a  brief 
must  be  prepared  and  forwarded  to  the  coun- 
try attorney,  to  condnct  the  cause  in  court,  or 
give  to  counsel. 

When  the  plaintiff,  residing  in  London,  has 
thus  preparea  himself,  he  is  not  sure  that  his 
trial  win  come  on  at  the  time  fixed  ;  for  the 
defendant  may,  ihree  days  before  (he  trial,  ap- 
ply  to  the  Judge  to  postpone  the  trial,  which 
the  Judge  may  grant  if  he  see  fit,  thereby  fidv- 
ing  such  pluntiffs  as  may  reside  more  tlum  100 
mfles  from  the  place  of  trial  no  opportunity  of 
countermanding  the  attendance  of  their  wit- 
nesses. Sir,  in  this  march  of  intellect,  this  age 
of  steam-carriages  and  rail-roads,  time  is  alto- 
gether annihilated.  The  pluntiffs  will  be  bound 
always  to  keep  themselves  in  readiness  to  at- 
tend  the  Judge,  on  one  day's  notice,  100  or 
200  miles  off;  and  as  for  witnesses,  they  may 
have  two  or  three  excursions  before  the  cause 
is  disposed  of. 

Unprincipled  debtors  may  rejoice  at  this 
new  provision ;  for  if  they  h»ve  no  goods,  or 
can  convey  them  to  any  friend,  they  may  set 
their  creditors  at  defiance,  for  they  are  sure  to 
put  them  to  the  expense  of  a  trial,  without 
putting  themselves  to  the  expense  of  sixpence, 
or  at  all  injuring  themselves  in  the  eye  of  the 
Insolvent  Judge;  or,  if  they  think  fit,  they 
may,  at  the  expense  of  a  few  shillings,  make 
themsdves  secure  of  getting  rid  of  the  debt 
altogether,  by  summonmg  the  plaintiffs  to  ap- 
pear to  be  examined,  and  then  offering  to  aban- 
don the  examination  if  the  plaintiffs  will  forejo 
their  debt :  this,  I  am  sure,  in  a  minority  of  m- 
stancea,  would  be  acceded  to. 

I  should  be  glad  if  the  framer  of  the  Bill 
would  consider  the  following  questions,  and 
then,  if  he  can  answer  them  in  the  negative, 
say  whether  it  will  be  worth  while  for  a  whole- 
sale trader  to  proceed  against  a  debtor  residing 
more  than  fifty  miles  from  him ;  and  if  in  the 
affirmative,  whether  the  expenses  will  not  be 
peater  in  such  a  case  than  at  present.— MTill 
fnere  be  any  allowance  made  in  the  costs  for 
the  charges  of  the  creditor's  attorney  in  taking 
instructions  to  sue,  preparing  the  brief, 'and 
correspondence  with  the  country  attorney,  or 
for  the  charges  of  the  country  attorney  for 
correspondence  with  the  London  attorney,  or 
for  the  loss  of  time  and  travelling  expenses  of 
the  cre(titor'8  attorney  in  attendmg  the  trial ; 
or  to  the  creditors  for  their  loss  of  time  and 
expenses  attending  lo  be  examined  before  the 
Judge  {  or  for  the  loss  of  time  and  expenses  of 
their  witnesses,  on  the  average  at  least  tiiree 


in  each  case,  and  usually  the  derka  or  aeiTaaU 
of  the  creditors } 

Why,  Sir,  the  inconvenience  alone  to  a 
wholesale  house,  of  being  without  the  aaaialaDce 
of  their  clerks  and  servants  for  two  or  three 
days,  would  not  be  compensated  for  by  the  valiie 
of  a  debt  of  15/. ;  and  woe  betide  die  imforta- 
nate  trader  who  should  happen  to  be  hia  own 
traveller,  and  have  sold  the  gooda  aued  for; 
he  must,  if  he  once  commence  proceedings,  go 
to  trial;  and  although  the  defendant  never 
perhaps  dreamed  of  <&fending  the  action,  he 
will  be  defeated,  because  he  cannot  prore  the 
sale  and  delivery  of  the  goods. 

My  letter  having  a£eady  extended  to  a 
greater  length  than  I  had  at  first  intended,  I 
shall  now  abstain  from  commenting  upon  some 
other  points,  arising  from  the  number  of 
Courts,  and  the  powers  given  to  the  crediton 
over  the  debtor's  property,  which  I  shall  per- 
haps do  on  a  future  occasion ;  but  conclude^ 
after  shortlj  pointing  out  the  effect  I  think 
the  new  Bill  will  have  on  the  credit  of  the 
country. 

I  thmk.  Sir,  if  a  creditor  is  put  to  all  the 
inconvenience  and  expense  proposed  by  ti^ 
new  Bill,  he  will  not  credit  any  man  for  a  sum 
under  20/.  The  country  sliopkeeper,  who, 
dealing  in  a  great  variety  of  goods,  and  trading 
upon  the  capital  of  the  wholesale  houses,  does 
business  witn  perhaps  twenty  persons,  to  make 
up  his  amount  of  credit,  will  be  obliged  to  take 
goods  he  does  not  want  and  has  no  sale  for ; 
because  the  next  time  the  traveller  goea  round, 
and  payment  is  expected,  not  having  aold  the 
goods,  he  will  be  obliged  to  raise  the  money  at 
a  sacrifice,  and  so  wul  continue  doing  unol  it 
leads  him  to  ruin«  There  is  nothing',  I  con- 
ceive, so  injurious  to  trade,  as  compelling  the 
retail  trader  to  take  more  goods  than  he  can 
command  a  sale  for  in  the  ordinal^  wbj  of  lus 
business  <  and  this,  I  submit,  will  be  tfaie  effect 
of  placing  the  creditor  so  much  in  the  power 
of  the  debtor,  where  he  seeks  to  recover  so 
small  a  sum. 

I  am.  Sir, 
Your  old  corre^oodent, 

P. 

N.  B.  I  should  suggest,  as  an  amendment  to 
tlie  Bill,  that  if  the  defendant  did  not  answer 
within  ^ght  days  after  service  of  the  demand, 
judgment  should  be  signed,  and  execution 
issue,  for  the  amount  mentioned  in  the  de- 
mand. 


ON  BILLS  FOR  TAKING  PARTNER- 
SHIP ACCOUNTS. 


It  has  for  some  time  been  considered  a  doubt- 
ful point,  whether  a  partner  could  file  a  ImU 
against  his  co-partner  for  an  account,  without 
also  praying  for  a  dissolution  of  the 
ship.  Lord  Eldon,  C ,  has  freqaentiy 
ed  an  opinion  that  a  dissolution  most  ahvsyi 
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,,       \       ,     .         ..     _  „„„ii  1^  _„  I  and  direct  wi  account  to  be  tak«n  of  the  (ie«I- 
eoold  not  be  valued,  a>  tkerc  would  be  no   j^  ^  ,  partoewh^,  and  that  it  appeared  by 


period  at  which  the  account  BhouW  rtop.  /Tw^ 
Mil  T.  Homfray,  2  Ves.  &  B.  329 ;  Manhatt  v. 
ColnMJi,  2  J.  &  W.  266;  fFatm  v.  r<q^Aw, 
16  Ves.  10.  The  present  Master  of  the  Rolls 
(Sir  John  Leavh)  has,  however,  Iwd  down  a 
contrary  doctrine,  and  has  allowed  an  account 
to  be  taken  under  a  bill  which  contained  no 
prayer  for  a  dissolution.  Harrison  v.  Armit- 
agti  and  see  Gifunngton  v.  Tkwdiiei,  1  Sim. 
&  Stu.  124.    And  in  a  more  recent  case  not 


the  Master's  report  that  a  balance  was  due 
from  the  defendant  to  the  plaintiff}  then, 
upon  further  directions,  the  plaintiff  would  ask 
for  an  order  that  the  balance  might  be  piud  to 
him.  It  would,  however,  be  comi>etent  to  the 
defendant  to  file  a  supplemental  bill,  in  order 
to  shew  that  since  the  account  was  taken  a 
balance  had  become  due  to  him  from  the 
plaintiff,  after  giving  the  plaintiff  credit  for 
the  amount  found  due  to  mm  by  the  Mastery 
and  thus  the  matter  might  be  pursued  with 
endless  changes,  and  supplemental  bills  might 
be  fUed  every  year  that  the  partnership  con* 


J  J     u-  u      o  -«  -,*^«ai  from  m.  flpriRinn    tinued,  and  a  balance  would  never  be  asoer 
reported,  which  was  an  appeal  from  a  decision    ^^^.  ^^^  ^^^   partnership   expired   or  the 

Court  put  an  end  to  it.    This  Court  will  not 


of  Mr.  Justice  Gwtlbumy  on  the  hite  Carmar- 
then Circuit,  the  Master  of  the  Rolls  adhered 
to  his  former  opinion.  The  point  has  lately 
come  before  the  present  Vice-Chanccllor  (Sir 
L.  Shadweil),  and  he  has  decided  it  according 
to  the  rule  laid  down  by  Lord  EUon, 


The  circumstances  were  these:— The  plain- 
tiffs and  defendants  were  co-partners,  as  car- 
riers on  the  Western  Road,  under  articles  of 
co-partnership  for  seven  years,  from  the  1st  of 
July,  1822,  "  and  so  from  seven  years  to  seven 
years  till  determined  by  notice."    The  first 
period  of  seven  years  having  expired,  and  no 
notice  of  dissolution  haring  been  given,  the 
partnership  wm  continued  for  another  neriod 
of  seven  years,  of  which  one  year  had  elapsed 
at  the  time  when  the  bill  was  filed.    It  charged 
that  the  defendants  were  indebted  to  the  plain- 
tiff for  the  profits  of  the  partnership  received 
by  them,  and  prayed  for  an  account  of  the 
dealings  of  the  partnership  from  the  foot  of  an 
account  whl<^  had  been  settled  on  the  aOth  of 
June,  1827:  that  the  defendants  might  account 
for  all  the  monies  received  by  them  from  the 
partnerehip  business  unce  that  time,  and  that 
tbe  phuntiff's  share  of  such  monies*  after  pay- 
ing the  partnership  debts  and  making  all  just 
amwances,  might  be  paid  to  him.    The  de- 
feadants  put  in  a  general  demurrer* 

The  f^tf^^CAaacftfw.— I  take  this  to  be  a 
bill  which  purposely  avoids  the  prayer  for  a 
ifissolution»  and  that  it  was  not  in  the  con- 
templation of  the  plainliff  that  the  partnership 
diouid  be  put  an  end  to.    It  would  therefore 
be  a  surprise  upon  the  parties  to  this  record,  if 
I  were  to  deal  with  it  as  if  a  dissolution  were 
Bought    Here  the  partnership  is  still  subsist- 
ing, and  the  bill  is  filed  for  an  account  merely 
of  the  dealings  and  transactions  of  the  nart- 
nenhip.    With  respect  to  the  kw  of  this  Court 
upon  &s  subject,  there  is  no  instance  of  an 
swcoont  being  decreed  of  the  profits  of  a  part- 
aership,  on  a  bill  which  does  not  ^ray  a  dis- 
aolution,  but  oontemphites  the  subsistence  of 
the  partnership.    The  opinion  of  Lord  Eld»n 
OB  this  subject,  has  been  from  time  to  time 
eicpressed,  both  before  and  since  the  decision 
of  Uwriwn  v.  Armkage.    Suppose  that  (he 


always  interfere  to  enforce  the  contracts  of 
parties ;  but  wiU,  in  some  instances,  leave  them 
to  their  remedy  at  law,  as  in  the  cases  of  agree- 
ments for  the  purchase  of  stock,  or  for  the 
building  of  houses.    With  respect  to  occi^ 
sional  Breaches  of  agreements  between  part- 
ners, when  they  are  not  of  so  grievous  a  nature 
as  to  make  it  impossible  that  the  partnerehip 
should  continue,  tne  Court  stands  neuter;  but 
when  it  finds  that  the  acts  complained  of  are 
of  such  a  character  as  to  shew  tnat  the  partiea 
cannot  continue  partners,  and  tiiat  relief  can- 
not be  given  but  by  a  dissolution,  the  Court 
will  decree  it,  although  it  is  not  specifically 
asked.    Here  a  dissolution  is  not  prayed  for, 
and  if  the  Court  were  to  do  what  is  asked,  it 
would  not  be  final.    Haring  r^ard,  then,  to 
the  opinion  expressed  by  Lord  Eldon,  both 
before  and  after  the  decision  in  Harriion  v. 
Armiiagre,  my  settled  opinion  is,  that  this  bill 
cannot  be  muntained;  and  therefore  the  de- 
murrer must  be  allowed. — Latcambe  v.  Ruuell, 
4  Sim.  8. 


SUPERIOR  COURTS. 


iSin  Clixncellor'if  Caurt 

INJUNCTION. 

A  watch-maker,  having  long  used  a  7\irkiih 
woTfiy  in  Turkish  characters,  engraved  tq^on 
watches  made  by  him  /or  the  foreign  mar^ 
ket,  where  they  were  in  high  estimation 
and  had  great  sale,  has  an  exclusive  right 
to  the  use  if  the  distinguishing  marks. 

Mr.  Knight  moved  for  an  order  to  restrain 
the  defendants  from  fVirther  numufiscturing 
or  exporting  to  Constantinople,  or  any  port  in 
the  Levant,  watches  manufactured  alter  a 
pattern  of  the  phuntiff's,  and  marked  bjr  a 
Turkish  word,  engraved  on  them  in  Turkish 
characten,  wliich,  interpreted  in  English,  sig- 
nified <<  Warranted.''  The  affidarit  in  sup- 
port of  the  motion  stated,  that  the  plaintiff 
had  long  manufactured  watches  for  the  mar- 
kets ofConsiantiaople  and  other  places  in  the 
Levant,  and  his  watches  had  acquired  great  re- 
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pate  there,  and  a  ready  sale :  Qaev  were  distin- 1     The  Mntter  of  the  Rolle  was  of  opinion,  that, 
guiahed  from  all  others,  not  only  by  the  names, !  the  200(J/.  should  be  pud  to  the  executors  of 

Mrs.  Brown  for  the  benefit  of  her  residuary 
legatee.    The  circumstances  of  the  case  wtr- 


but  abo  by  the  word  '^  Ceiendede,"  (warranted) 
impressed  upon  each  in  Turkish  characters. 
The  defendants,  Messrs.  Parkinson  and  Frod- 
sham,  had  manufactured,  and  were  now  ex- 
porting, together  with  the  two  other  defend- 
ants, a  number  of  watches,  with  that  distin- 
guishing word  upon  each  of  them,  and  made 
also,  in  other  respects,  to  resemble  and  pass 
for  the  plaintiff's  watches,  so  as  to  interfere 
with  and  injure  their  sale,  and  damage  their 
character. 

Mr.  Spence,  for  Messrs.  Parkinson  and 
Frodsham,  said,  they  were  not  aware  that 
they  had  been  counterfeiting  the  plaintiff's 
watches.  They  were  applied  to  by  the  other 
two  defendants  to  make  a  quantity  of  watches 
for  them,  for  export,  and  to  impress  on  them 
the  Turkish  characters  already  mentioned. 
There  was  no  law  to  prevent  the  defendants 
from  affixing  the  word  "  warranted,"  in  Turk- 
ish, to  their  watches,  or  limit  the  exclusive 
use  of  it  to  the  pluntiff. 

The  yice^Chancellor  held,  that  the  plaintiff, 
under  the  circumstances  stated,  had  acquired, 
by  long  previous  usage,  the  exclusive  right  to 
designate  his  watches  bv  this  Turkish  word,  in 
Turkish  characters.  The  object  of  infixing 
the  same  mark  to  the  watches  manufactured 
by  the  defendants  was,  no  doubt,  to  make 
them  pass  for  the  plaintiff's,  the  sale  of  which 
could  not  but  be  thereby  injured.  He  should, 
therefore,  grant  the  injunction. — Gwit  v. 
Aleplogphu  Parkinson  and  othen,  £  T.,  April 
I5th,  1833. 


ViaXli  C0ttrt. 

WILL.— CONSTRUCTION. 

j4,  bequeathe  2000/.  to  B.,  and  i/B,  die  be/ore 
A.t  the  legacy  i»  directed  to  go  tf»  B.'m  ew- 
ecutors,'-^B^  having  died  M'ore  /#.,  and 
having  in  her  will  appointed  a  reeiduary 
legatee  and  executore,  the  2000/.,  upon  the 
death  of  A.  without  altering  his  will,  is 
adjudged  to  be  for  the  benefit  of  B*s  resi- 
duary legatee, 

A  question  arose  upon  the  construction  of  a 
will,  under  the  followmg  circumstances.  The 
testator,  among  other  legacies  bequeathed  out 
of  a  certain  fund,  directed  a  sum  of  2000/.  to 
be  pud  to  a  Mrs.  Brown,  and  added  a  provi- 
so, to  the  effect  that  if  anyof  the  legatees  snould 
die  in  his  own  (the  testator's)  Ufc-time,  the 
share  of  such  legatee  should  be  paid  to  that 
legatee's  executors.  Mrs.  Brown  died  in  the 
testator's  life-time,  having  previously  by  her 
will,  duly  made  and  published,  bequeathed 
several  legacies,  and  appointed  executors  and 
a  residuary  legatee.  The  testator  died  some 
time  after,  witnout  having  altered  his  will.  The 
question  for  his  Honor's  decision  upon  these 
facts  was,  whether  the  legacy  of  2000/.  was  to 
be  paid  to  the  executors  of  Mrs.  Brown  for 
tbdr  own  benefit,  or  for  the  benefit  of  the  re- 
fdduary  legatee,  or  of  the  next  of  kin  of  Mrs. 
Brown. 


ranted  the  presumption,  that  the  residuary  le- 
gatee was  the  person  to  whom  she  would  hare 
left  this  legacy,  if  she  had  lived  to  come  into 
possession  of  it. 

Palin  V.  Hill,  at  the  Rolls  Sittings  after 
Hilary  Term,  1833. 

AORBEMENT  WITH  A  TRUSTEE. 

A  husband  ajrrees  with  a  trustee  of  property, 
to  which  his  wife  becomes  entUM,  to  settle 
a  moiety  thereof  on  himself  the  Lard  Ckwn- 
cellar  having  decided  that  the  husband  is, 
notirithstanding  that  agreement,  entitled  to 
receive  the  trust  fund  with  the  wife's  con- 
sent,— the  Master  of  the  Rolls  decides  ac- 
cording to  that  decisUtn,  but  is  still  uf  opi- 
nion that  the  agreement  amounts  to  a  set- 
tlement, in  the  benefits  of  which  the  chil- 
dren of  the  marriage  are  interested. 

This  was  a  petition  presented  by  Mr.  and 
Mrs.  Fenner,   praying  for  an  order  for  the 
transfer  of  a  considerable  sum  of  certain  stock, 
to  which  Mrs.  Fenner  became  entitled  upon 
the  death  of  her  mother.  It  appeared  from  the 
statements  in  the  petition,  ana  the  observations 
of  counsel,  that  soon  after  the  marriage  of  the 
petitioners,  the  husband  signed  an  agreement 
with  the  defendant,  to  the  effect  that  one-half 
of  the  property  to  which  the  wife  was  entitled 
should  be  secured  and  settled  on  her.     Upon 
application  to  Sir  IFilliam  Grant,  when  he  was 
Master  of  the  Rolls,  that  learned  Judge  was  of 
opinion,  that  the  said  agreement  did  not  con- 
stitute such  a  settlement  as  would  give  any  be- 
nefit to  the  children  of  the  marriage,  or  pre- 
vent the  husband  from  possessing  himself  of 
the  fund ;  and  he  accordingly  ordered  3000/. 
thereof  to  be  paid  to  him  (the  husband),  upon 
Mrs.  Fenner  consenting  in  Court  to  sudi  psy. 
ment.    Upon  the  hearing  of  a  former  petition, 
presented  to  the  present  Master  of  the  Roilsi, 
for  the  transfer  or  a  further  sum,  no  mentioB 
was  made  of  that  decision  of  Sir  fF,  Grwnt ; 
and  his  Honor  decided  quite  the  contrary,  re- 
fusing the  prayer  of  the  petition.    His  Honor's 
decision  was  appealed  from  to  the  Lovd  Chan- 
cellor, who  reversed  it,  expressing  his  concur- 
rence in  the  opinion  of  Sir  IV,  Grumt,  that 
Mrs.  Fenner  was  at  liberty,  notwitfastajading 
the  agreement,  to  give  the  property  to  her  hus- 
band. 

The  Master  of  the  Rolls  having  adverted  to 
these  facts  in  giving  his  jud|rment,  said,  he 
should  certainly  follow  the  decision  of  the  pre» 
sent  Ijord  Chancellor,  whatever  his  own  opi- 
nion might  be.  He  still  adhered  to  tiiat  opi- 
nion, and  for  this  reason :  if  this  Court  were 
called  upon  to  order  the  execution  of  the 
agreement  between  Mr.  Fenner  and  the  defen. 
dant,  it  would,  in  his  Honor's  view  of  the  caae^ 
direct  a  settlement  in  the  usual  form,  and  cosi- 
sequently  the  children  of  the  marriage  would 
be  entitled  to  a  benefit  under  it.  He  was  of 
opinion  that  such  a  settlement  wouM  not  be  a 
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volantary  settlement,  as  it  must  have  been  conr 
Bidered  by  Sir  fT.  Grant  and  the  Lord  Chan- 
cellor ;  for  the  agreement  amounted  to  a  pur- 
chase by  the  husband  of  the  wife's  equity  in  her 
fortune.  It  was  expressly  laid  down  in  the 
case  of  the  Executor*  of  Lord  Hereford  y.  Lady 
Hereford,  that,  under  like  circumstances,  the 
husband  was  the  purchaser  of  the  wile's  equi- 
ty. But  notwithstanding  that  this  was  his  own 
opinion,  he  would  not  go  against  the  decision 
of  the  present  Lord  Vhancellor,  but  would 
grant  the  prayer  of  the  petition,  and  permit 
the  husband,  upon  his  wife's  consentmg,  to 
receire  the  snm  prayed  for. 

Fenner  t.  Taylor^   at  the  Rolls.    Sittings 
after  Hilary  Term,  1833. 


COURT  OF  REQUESTS.— COSTS. 

To  take  advantage  of  a  Court  of  Requeeti 
act,  to  deprive  the  plaintiff  of  costt,  the 
defendant  muet  bring  himself  direetiy  and 
expreuljf  within  the  wards  of  the  act ;  and 
thtrefare,  if  he  merely  ewean  "  that  he 
keeps  a  counting-house  or  warehouse,"  the 
act  only  specifying  *'  warehouse,"  and 
leaves  it  doubtful  whether  he  seeks  his 
whole  livelihood  within  the  limits  of  the  act, 
he  does  not  shew  sufficient  to  entitle  the 
Court  to  interfere  to  deprive  the  plaintiff  of 
costs. 

This  was  an  action  brought  for  the  recovery 
of  4/.,  according  to  the  particulars  of  pluntiflf's 
demand ;  and  this  sum  was  found  to  be  due  by 
the  jury,  on  the  execution  of  a  writ  of  enquiry 

Ml  London.    had  obtuned  a  rule  nisi 

for  paying  4/.  to  the  plaintiff,  without  costs. 

Hutchinson  shewea  cause. — From  the  affida- 
vits it  appeared  that  the  defendant  bought,  at  a 
sale  by  auction,  two  parcels  of  stone-blue ;  the 
one  at  4/.  17 s,  6</.,  the  other  at  4/.:  the  first 
was  paid  for,  but  not  the  last :  the  defendant 
disputed  his  having  received  the  latter  parcel : 
the  affidavits  were  contradictory  as  to  the  place 
where  the  goods  were  directed  to  be  sent ;  but 
it  appeared  that,  in  the  Lower  Deptford  Road, 
tliere  was  the  name  of  J.  G.  Peacock,  stone- 
blue  manufacturer,  which  the  defendant  swears 
was  his  father-in-law.  This  was  out  of  the  city 
of  London ;  and  the  plaintiff  swore  he  did  not 
know  the.  defendant  had  any  place  of  business 
in  the  city.  The  plaintiff's  counsel  contended, 
that  the  case  was  within  the  London  Act  or 
the  Deptford  Act  (but  the  London  Act  ap- 
pearedy  on  the  affidavits,  to  be  out  of  the 
(luestion);  and  that,  as  there  was  no  fraud 
shewn,  he  was  entitled  to  the  protection  of  the 
latter  act.  For  the  defendant  it  was  contended, 
tliat  the  pliuntiff  had  not  brought  himsdf  within 
the  act.  It  is  unnecessary  to  detsdl  the  argu- 
ments of  counsel,  as  the  reasons  for  the  judg- 
ment are  fully  stated  by  the  Court. 

Bayl^,  B. — This  rule  ought  to  be  discharged, 
upon  the  plain  lan^age  of  the  act,  as  con- 
trasted with  defen&nt's  affidavit    The  act* 


describes  the  persons  liable  to  the  jurisdiction 
of  that  act,  as  "  residing  or  inhabiting  within 
the  said  hundreds,  or  eitner  of  them,  or  V^cp- 
ing  house,  warehouse,  shop,  shed,  stall,  or, 
stand,  or  seeking  a  livelihood,  or  trading  or 
dealing  within  the  said  hundreds."  You  are 
to  look  at  the  language  of  these  descriptions, 
and  see  if  the  defendant  has  brought  himself 
within  it.  He  describes  himself  as  "  carrying 
on  business  at  Allhallow's  Lane  for  some 
years,  and  that  he  keeps  a  counting-house  or 
warehouse,  not  saying  which,  but  in  the  alter- 
native, (a  counting-house  not  being  mentioned 
in  the  act,)  for  the  reception  of  goods  at  such 
counting-house  or  warehouse,  m  the  way  of 
his  busmess,  and  attends  in  business  hours; 
that  he  has  there  more  goods  and  property 
than  sufficient  to  pay  the  4/.  and  costs,  and 
that  said  counting-house  or  warehouse  is  in 
London."  He  does  not  state  he  gets  his  liveli- 
hood there :  he  must  get  his  whole  livelihood 
there.  He  goes  on  and  states  that  "he  is 
merely  a  lodger  at  his  father's  house,  and  that 
his  general  place  of  business  is  at  Allhallow's 
Lane ;  but  he  does  not  negative  his  occasion-^ 
ally  carrving  on  business  at  Deptford:  then 
he  gives  his  address  at  Deptford,  and  describes 
himself  as  a  blue  manufacturer,  and  directed 
the  goods  to  be  delivered  at  Allhallow's  Lane. 
On  his  own  affidarit  he  has  not  brought  him. 
self  distinctly  within  the  act :  he  ought  to  have 
had  the  act  before  him  at  the  time  of  making 
his  affidarit :  he  does  not  say  positivdy  that  he 
has  a  warehouse. 

Faughan,  B. — He  must  bring  himself  <Hrect> 
ly  and  expressly  within  the  act. 

The  other  Barons  concurred. 

Rule  discharged. — Newton  v.  Peacock,  H.  T. 
1833.    Excheq. 


«  47  Oeo.  3.  sess.  1.  c  iv.  §  5.  the  Deptford 
Act. 


HUSBAND  AND   WIFE. — LACHES. 

In  an  action  against  husband  and  w\fe,for  a 
debt  incurred  by  the  wife  dum  sola,  the 
Court  refused,  at  the  instance  of  the  hus- 
band, to  set  aside  an  appearance  entered  for 
both,  it  appearing  that  the  wife  had  given 
instructions  to  the  attorney. 

If  an  attorney  appears  for  one  without  autho- 
rity, and  he  applies  ffuickly  to  the  Court, 
semb.  that  the  Court  will  interfere  to  pro- 
tect him, 

Watson  shewed  cause  agunst  a  rule  calling 
on  the  plaintiff  to  shew  cause  why  the  appear- 
ance entered  by  one  John  Williams,  an  attorney 
of  this  Court,  for  the  defendant,  should  not  be  set 
aside,  and  why  the  said  John  Williams  should 
not  pay  the  costs.  This  is  an  action  against  hus- 
band and  wife ;  the  affidarit  on  which  this  rule 
was  obtained  was  only  sworn  by  the  husband ; 
and  though  he  denies  that  he  ever  authorized 
Mr.  Williams  to  enter  an  appearance  for  him> 
does  not  deny  that  his  wife  gave  such  authori- 
ty ;  my  affidavit  in  answer  states  what  I  con- 
sider to  l>e  a  fatal  objection  at  the  outset; 
namely,  that  the  defendant  is  under  terms  t« 
plead  issuably,  and  take  short  notice  of  trial. 
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B^iey,  B.*->Ye«,  bat  these  terms  were  made 
by  the  very  man  whose  authority  is  denied. 

ff^ntson  then  cited  Latuch  v.  Patkeruntt^, 
Salk.  86;  Am^-.  iA.  ^and  jinan,  M.  88;  that 
if  an  attorney  takes  upon  himself  to  appear, 
the  Court  will  look  no  further,  but  proceed  as 
if  the  attorney  had  sufficient  authority,  and 
leave  the  party  to  his  action. 

Baykjf,  B.— In  one  of  those  cases,  the  de- 
fendant did  not  apply  till  after  judgment; 
whereas,  in  this  case,  the  defendant  has  come 
as  soon  as  possible.  When  was  this  applica- 
tion made?  And  when  was  the  writ  of  8umm<ms 
returnable  ? 

E^pinaue, — ^The  summons  was  retmmable 
on  the  9th,  and  my  affidavit  was  sworn  oa  the 
17th,  and  the  apphcation  made  on  the  18th. 

Watson, — The  time  at  which  the  application 
was  made  was  immaterial^  if  there  had  boas 
no  authority. 

Bajfleift  6. — ^The  time  is  verv  material ;  after 

al^ent  a  very  considerable  expence  had 
n  incurred  bv  the  plaintiff,  who  had  no  no- 
tice that  the  autnorityof  the  defendant's  attor- 
ney was  disputed.  The  other  case  in  Salk. 
turned  upon  the  solvency  of  the  attorney:  have 
you  any  affidavit  denying  his  solvency. 

fFuteon, — ^Mr.  CruwJkr  appears  n>r  the  at- 
torney. I  contend  that  the  rule  must  be  dis- 
charged, on  the  authority  of  both  the  cases  in 
Salk.  And  the  time  when  the  afmlication  is 
made  is  immaterial,  if  it  appears  ne  came  aa 
soon  as  he  had  notice ;  and  it  does  not  appear 
in  either  of  the  cases  in  Salk.  but  that  tlfe  de- 
fendant applied  as  soon  as  he  had  knowledge  of 
the  facts  of  the  case. 

Crowder,  for  Mr.  Williams.— •!  have  an  affi- 
dflivit  of  Mr.  Williams,  who  swears,  that  he  re- 
ceived his  instructions  from  a  Mr.  Brown,  in  the 
country  where  the  female  defendant  lives,  and 
who  informed  deponent  that  he  was  instructed 
by  the  female  detendant,  and  that  deponent  is 
agent  to  Brown,  and  that  the  action  is  brought 
to  recover  the  amount  of  a  debt  due  from  the 
wife  dum  soin. 

Espinaiee,  eontrk. — ^The  whole  of  Williams's 
affidavit  is  mere  hearsay.  Why  did  not  Brown 
make  an  affidavit :  as  ne  had  not  ventured  to 
do  so  the  probability  is  it  is  all  false,  and  the 
defendant  could  not  be  prepared  to  anticipate 
in  his  affidavit  this  statement  of  WilliaraB. 

Lyndhunt^  C.  B. — ^The  defendant  who 
makes  the  application  has  not  given  this  Court 
all  the  information  which  he  might  have  done. 
The  rule  must  be  discharged ;  die  costs  may 
be  costs  in  the  cause. 

Rule  discharged — fnUiams  t.  Smith  and 
ff^fe,  H.  T.  1833.  Excheq. 
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Hoiue  of  Lords, 

PSITT   COtTNCIL   APPBAL8. 

This  Bill  haa  gone  through  the  Comout- 
tee. 


coumT  or  chakcsbt  BsoulAtioir. 

This  Bin  waits  for  the  second  reading. 


INDBMKITT    (aRTICLBD   CLBRKS,  &C.). 

Read  a  second  time,  and  oomnntted. 


SUITS   AT   COMMOlf   LAW. 

Lord  Wynford'a  Bill,  on  the  motion  for  a 
second  reading,  was  strongly  opposed  by 
Lord  Lyndhnrst  and  the  Eazl  of  Eldon. 
The  Lord  Chancellor  afforded  it  a  lukewann 
support,  and  it  was  negatived,  without  a 
division. 


LOCAL   JUaiSniCTIONS. 

This  BDl  stood  for  aecond  reading  on 
Thursday  last ;  but  was  postponed,  on  the 
motion  of  Lord  Lyadhurst.  until  the  Com- 
moa  Law  Commiasionefa  have  BMuk  their 
report.  It  is,  indeed,  moet  ezlnordinaiy 
that,  B8  the  ooontry  has  been  put  to  the  ex- 
pense of  an  inquiry  into  the  subjeet,  the 
Bill  should  be  brought  in  before  the  inquiry 
has  terminated^  and  the  Evidence  and  Re- 
port presented  to  Parliament  Time  should 
be  given  to  eatamine  and  conekkr  the  effect 
of  the  evidence  and  the  opinion  of  the  kani- 
ed  Cororaiwiootra. 


Houee  of  Commons. 

ABOUSHINO   IMFBIBOHHSirT   FOB   BIBT. 

The  day  has  not  yet  been  appointed  far 
bringing  in  this  Bill  "  toucMug  Imprison- 
ment for  Debt  and  the  Law  of  Debtor  and 
Creditor."  This  is  one  of  the  most  serious 
of  the  measures  projected  €or  altering  die 
present  system*  and  will  requke  the  best 
and  earliest  attention. 


LAW  Ainun>MBNT. 

This  Bill  has  been  read  a  first  time,  and 
stands  for  the  second  reading  on  Tuesday 
next.  It  appears  by  the  report  of  the  de- 
bate on  the  Committee  in  the  Lords,  that 
the  clause  remains  in  the  Bill  giving  power 
to  the  Superior  Courts  to  direct  causes  of  a 
limited  amount — say  20/. — to  be  tried  be- 
fore the  Sheriff.  Lord  Eldon  objected  to 
the  clause ;  but  according  to  the  Mirror  of 
Parliament,  it  was  agreed  to ;  aad  we  are 
informed,  from  other  authority,  that  sodi 
was  the  case.  However,  the  BiSl,  as 
amended,  will  soon  be  printed  in  the 
Commons. 


FIKBa  AKD  BBCOTBBIBe,  &C. 

These  Bills  continue  before  the  Select 
Committee. 


Notes  of  the  Weeh.^Sjxhe^[uer  (E 

GAMB. 

On  the  motion  for  the  second  reading  of 
this  Bill,  it  wts  negatived. 


LUNATIC  COMMISSIONS. 

The  Committee  on  this  Bill  has  been  de- 
ferred till  Monday  next. 


ASSIZBS  REMOVAL. 

A  Bill  to  declare  and  enact  that  his  Ma- 
jesty may  direct  the  Assizes  to  be  held  in 
any  county  in  England  cuid  Wales,  in  such 
place  or  places,  and  subject  to  such  regula- 
tion as  his  Majesty,  with  the  advice  of  his 
Privy  Council,  may  think  fit,  has  been 
brought  in  by  the  Solicitor  General,  Mr. 
Wason,  Mr  Vivian,  and  Mr.  Ewart,  read 
a  first  time»  and  ordered  to  stand  for  second 
reading  on  Wednesday  next. 
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SITTINGS  IN  THE  (EQUITY) 
EXCHEQUER. 

Easter  Term. 
April  20  I  Causes. 

r  Petitions,Motioii8,Ex» 
.    25  ^     ceptions.  Pleas,  and 
L     Demurrers. 

.    26  I  Causes. 


Saturday 
Thursday 

Friday 

Saturday 
Tuesday 

Thursday 

Saturday 
Tuesday 


^  f  Further      Directions, 
"    **  \     and  Causes. 

-    30  I  Causes. 

%M      rt  r  Pctiiion8,Motion8,Ex- 
May  2 1     ceptions,  &c. 

4  I  Causes. 

7  I  Motions  and  Causes. 


ANSWERS  TO  QUERIES. 


LAKCABHIRS  ASSIZBS. 


The  Bill  for  adjourning  the  Assizes  from 
Lancaster  to  liyerpool  and  Manchester, 
has  been  pos^ned  till  the  13th  of  June. 


SUFFOLK  AKU  OLAMOBOAV  ASSIZBS. 

These  Bills  wait  for  the  second  reading, 
cm  tiie  22d  instant;  but  we  presume  w^ 
stand  oyer  until  the  general  measure  has 
been  considered. 


LBTTBRS  FATBirr. 

The  second  reading  of  this  Bill  remains 
ippointed  for  the  22d  instant. 


Common  lain. 

ALIBN. — MARRIAGE.     P.  388. 

In  reply  to  Medii's  first  question  under  this 
head :  An  atoi  marrying  a  woman  is  not  en- 
titled to  curtesy.  If  the  husband  and  wife  have 
issue  bom  alive,  and  capable  of  inheriting,  and 
the  alien  is  naturafized,  be  wiH  be  entitled  to 
curtesy,  whether  the  wUe  had  issue  6e/bre  or 
a/ter  the  passing  oi  the  act  of  naturalization. 
But  whh  respect  to  denizens,  if  there  be  no 
issue  bom  ^er  tha  denization,  the  husband 
will  not  be  entitled  to  curtesy.  Co.  Litt  8,  a. 
129,  a,  n«  by  Usxg.  And  see  also  13  0. 3.  c.  25. 

N.  W. 


CRIMIKAL  LAW. 

Mr.  Ewart's  Bill  for  Defining  House- 
breaking and  Abolishing  Capital  Punish- 
ment in  certain  cases,  has  been  deferred 
till  the  13th  of  June. 


JT75TICB6  OF  THB  PBACB. 

The  Committee  on  lids  Bill  has  been  de- 
ferred. 


IITDBMintT  (aBTICLBB  CLBRKS,  &C.). 

lliis  BiH  has  been  read  a  third  time  and 
paaeed. 

KBW   king's   COTTWSBL. 

Mr.  David  Pollock,  Mr.  Maule,  Mr. 
SlacUmme,  and  Mr.  Courtenay,  have  been 
sppointed  King's  Counsel. 


EalD  at  ^roperti^  anlr  CotibtsanrCng. 

LBGACT  TO  WITNESS BS.      t».  371. 

It  is  perfectly  well  settled  by  the  cases  died 
b^  P.,  tnat  a  legacy  to  a  witness  attesting  a 
will  of  personal  estate  is  not  void.    It  is  as 
dear,  that  by  the  statute  25  G.  2.  c.  6,  a  le^^^y 
to  a  witness  attesting  a  will  of  real  estate  ts 
void ;  and  the  difficulty  started  by  C.  S.  is, 
whether  the  statute  will  apply  to  a  will  of  both 
real  and  persond  estate,    it  appears  to  me 
that  the  difficulty  in  this  case  is  more  apparent 
than  real.    A  wdl  of  real  and  personal  estate 
comprises  two  perfectly  distinct  instruments. 
As  to  the  real  estate,  it  is  a  unit;  as  to  the  per- 
sonal, it  is  a  teiiament.    These  instruments 
(are  authenticated  iu  ways  quite  distinct ;  the 
one  requiring  to  be  proved  by  the  evidence  of 
three  uninterested  witnesses;   the  other,  in 
ordinary  cases,  bdag  authenticated  by  the  pro- 
bate, without  the  evidence  of  any  witness.    It 
follows,  I  think,  that  in  the  case  proposed,  the 
witnesses  arc  entitled  to  their  legacies,  pro- 
vided  the  personal  estate  be  sufficient  to  satisfy 
the  debts  and  legacies  of  the  testator. 

J.B. 
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QUERIES. 


practice. 

DECLARING   DE    BENE   ESSE. 

Will  any  of  your  correspondents  inform  the 
profession,  whether  or  not,  under  the  New 
Rules  founded  on  the  Uniformity  of  Process 
Act,  a  plaintiff  can  declare  de  bene  eue  on  the 
Service  of  the  writ  ?  Or  must  he  wait  until  the 
time  appointed  for  the  defendant's  appearance 
shall  have  expired,  and  then  declare  m  chief? 

Delta. 


BOND. 


Is  there  any  legal  objection  to  makinsf  a 
bond  payable  to  yf.  B.  or  bearer,  in  the  same 
manner  as  a  banker's  promissory  note? 

J.B. 


Info  of  lanlrlorlr  xntt  Cetuuit 

SUB-LEASE. 

^.  leased  certain  premises  to  B. ;  B,  granted 
an  underlease,  in  1829,  to  C,  at  20/.  a  year 
less  than  he  paid  to  /#. ;  and  C.  granted  a  lease 
tfhortly  afterwards,  at  a  rent  larger  than  the 
rent  paid  by  B.  to  A,  C,  being  in  want  of 
money,  mortgaged  the  premises,  but  by  what 
kind  of  instrument  is  not  known,  to  E, ;  and 
^.,  through  his  attorney^  gave  notice,  in  Oc- 
tober 1831,  to  ^.,  that  E.,  as  mort^ee  of  the 
premises  leased  by  B,  to  C,  had  paid  the  quar- 
ter's rent  due  at  the  Michaelmas  last,  to  j4., 
and  which  being  SI.  more  than  C.  was  to  pay 
to  B.,  he  had  to  request  pavment  of  the  5/. 
From  that  period'  until  Micnaelmas  1832,  E. 
has  received  the  rent  from  the  tenant  on  the 

S remises,  paid  j4.,  and  received  every  quarter 
rom  B,  the  5/.  At  Michaelmas  1832,  E,  re- 
ceived the  rent  of  the  tenant,  but  did  not  pay 
j4.  The  tenant  left  the  premises  before  either 
j4,  or  B.  could  distrain,  and  B.  has,  in  conse- 
quence, been  obliged  to  pay  A,  the  quarter's 
rent.  The  premises  being  empty,  and  C  being 
insolvent,  has  B.  any,  and  what  remedy,  against 
E.,  for  so  much  of  the  rent  received  by  him  as 
amounted  to  the  rent  due  from  C,  to  a.  ?  The 
under-lessee  of  C.  assigned  the  premises,  and 
is  also  insolvent ;  and  how  they  came  into  the 
possession  of  the  last  tenant  is  not  known. 

R. 


MISCELLANEA. 


ORIGIN   OF  ATTORNEYS  AT  LAW. 

In  prosecuting  pleas,  the  parties  might  at- 
tend themselves  or  by  an  attorney,  cslled  in 
those  days,  reiponsaiis  ad  lucrandum  vet  per- 
dendum,  who  was  appointed  in  open  Court, 
before  the  justices  sitting  on  the  bench. 
Glanv.  1.  11. 

No  attorney  could  act  without  an  express 
appointment  in  Court  from  the  principal ;  but 
it  was  not  necessary  for  the  adverse  party  to  be 
present,  nor  the  attorney  lumself,  provided  he 
was  known  to  the  Court.  It  was  not,  however, 
sufficient  for  one  to  have  been  appointed  baiKff 


or  steward  in  the  management  of  inotiier 
man's  estate,  to  entitle  him  to  be  recei?ed  u 
his  attorney  in  Court.  He  must  have  a  special 
authority  to  act  for  him  in  that  paitkolir 
cause,  ^lis  was  particularly  the  case  in  tbe 
Court  of  Exchequer.  Mad.  Hist.  Exdnq. 
c.  23.  s.  5. 

At  what  time  the  practice  of  admittinjr  at- 
torneys was  introduced,  it  is  not  possible  to 
determine.  In  the  time  of  the  S^eoiu,  people 
prosecuted  their  own  suits  in  person,  unless 
where  one  of  the  parties  was  a  female,  or  wa 
otherwise  disablea  from  attending.  lo  sacli 
cases,  as  in  the  suit  between  Enneawne  and 
her  son,  some  responsible  person  was  pennitted 
to  appear  for  her.  This  informality  vm  ad- 
missible in  a  small  community,  where  all  tbe 
parties  were  known  to  each  other,  and  tbe 

Suctions  of  law  were  simple,  and  easily  to  be 
ecided.  But  when  the  interests  of  the  con- 
tending parties  grew  more  complicated,  and 
jtidicid  proceedings  more  systematic,  the  ne- 
cessity was  felt  of  having  the  assistance  of 
persons  professionally  quuified  to  condnct  a 
suit. 

Attorney,  in  the  Latin  of  tbe  middle  ages 
attomatua  or  aiturnatue,  from  the  French 
iourne,  a  turn,  signified  one  put  in  the  tun  or 
place  of  another ;  and  was  at  first  particularly 
applied  in  the  feudal  law  to  the  putting  of  one 
lord  in  the  place  of  another,  to  recdve  the 
homage  and  service  of  his  tenants.  Spdm. 
Gloss.  Du  Cange,  Gloss,  ad.  Voc.  Atloraams. 
Attorneys  are  mentioned  by  name  bvingul- 
phus,  and  are  particularly  suoken  of  in  tbe 
Grand  Coutumier  of  Normanay.  whence,  pro- 
bably, they  found  their  way  to  England.  .4t 
the  period  we  are  now  treating  of,  tnev  appear 
to  have  gained  a  settled  footmg.  T^  intro- 
duction of  the  civil  law,  where  attorneys  are 
called  procurat&res,  proctors,  contribated,  no 
doubt,  to  their  regular  admission  into  our 
Common  Law  Courts. — CraltOe's  Huktrtf  tf 
English  Law, 

THE  EDITOR'S  LETTER  BOX. 


*«*  We  have  been  repeatedly  urged  by  our 
Country  Subscribers,  to  stamp  a  part  of  our  im- 
pression for  their  benefit,  and  thus  enable  them 
to  receive  our  publication  by  the  post,  immedi* 
ately.  We  might  do  this,  by  increasiog:  the 
charge  of  that  portion  of  our  unpressioo  to 
10</. ;  and  we  will  do  so,  if  our  country  friends 
win  inform  otir  publisher  whether  th^  would 
prefer  it,'  but  it  is « obvious  that  a  sufficient 
number  must  agree  to  it,  to  enable  us  to  med 
the  additional  risk  and  expense. 

We  regret  that  we  are  obliged  to  defer  the 
communications  of  J.  C.  £. ;  a  Subscriber  at 
Burslem ;  C.  R. ;  J.  S. ;  a  Correspondent  on 
the  Fees  of  Masters  in  Chancery ;  A.;  Aspiro; 
C.  M.  W. ;  and  several  "  Constant  Subscri- 
bers," whom  we  recommend  to  adopt  a  more 
specific  denomination. 

The  Title-page,  Table  of  Contents,  and  Li- 
dex  to  the  Firth  Volume,  will  be  published  with 
the  Monthly  Supplement,  on  Saturday  next 


9^t  UtssA  efmtthtv. 


VoLV.  SATURDAY,  APRIL  27,  1833.        No.CXXXVII. 


-'*  Qnod  magU  ad  nos 


Fertinet,  et  nescire  malum  eat,  ajptamus 


f» 


HORAT* 


COURT  OF  CHANCERY  REGULA- 
TION  BILL. 


Thb  new  ^tion  of  the  Chancery  Refonn 
Bill,  which  was  announced  some  time  ago, 
has  now  made  its  appearance.  Its  general 
scope  is  briefly  as  follows  : 

It  abolishes  the  offices  of  Sis  Clerks, 
Sworn  Clerks,  and  Clerks  in  Waiting ;  also 
the  Master  of  the  Report  Office,  the  Enter- 
iiig  Clerks,  and  Clerk  of  the  Exceptions, 
and  transfers  their  business  to  new  oificers, 
called  FQacers. 

It  likewise  repeals  the  13  Car.  2.  st.  1, 
by  which  the  PtUfRc  Office  was  established. 

Six  Filacers,  six  Assistant  Filacers,  and 
four  Clerks  as^  to  be  appointed,  with  whom 
bills,  answerpy  and  other  pleadings,  petitions 
of  appeal,  risporta^  exceptions,  and  affidavits 
are  to  be  filed;  and  the  Filacers  are  to  otf- 
minUter  oaths,  and  keep  a  common  seal  for 
writs.  They  are  also  to  tax  costs,  except 
of  accounts  of  receivers,  committees,  &c. 

The  present  Registrar  Office  is  to  be  re- 
modelled, and  tax  Registrars  and  a  com- 
petent number  of  Clerics  appointed.  No 
reciiab  in  decrees  or  orders  are  to  be  made. 

A  Sfdiors'  Account  Office  is  to  be  esta- 
blished, instead  of  the  Account  Side  of  the 
Report  Office,  and  one  Chief  and  nine  other 
Clerks  appointed.  DepoaitB  are  to  be  paid 
to  the  Accountant  Oeneral. 

The  Masters  in  Chancery  are  to  hear 
certain  interlocutory  matters,  subject  to  ap- 
peal in  certain  cases.  They  ar6  to  receive 
2O00/.  a  year,  besides  stated  fees ;  but  the 
Buitors  are  not  compellable  to  take  copies  of 
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papers.  The  future  appointment  of  Masters 
to  be  by  the  King's  Letters  Patent.  Tlie 
future  Chief  Clerks  of  the  Masters  to  be 
Solicitors  of  five  years  standing,  or  junior 
Clerks  in  the  office  for  the  like  term.  [The 
junior  Clerk  should  serve  ten  years,  unless 
he  has  been  articled  to  a  SoKcitor.]  The 
Clerks'  fees  are  fixed,  and  no  gratuities  to 
be  payable. 

The  Examiners  are  to  be  authorized  to 
administer  oaths  to  witnesses. 

The  Bin  contains  various  provisions  rela- 
tive  to  the  buildings  and  expenses  of  business, 
accounts,  &c.  And  the  Lord  Chancellor, 
with  the  advice  of  the  Master  of  the  Rolls 
or  Vice  Chancellor,  is  empowered  to  make 
General  Orders  for  regulating  the  practice  of 
the  offices,  and  generally  for  simplifying 
and  settling  the  practice  of  the  Court. 

Masters  Extraordinary  may  be  appointed 
in  or  within  any  distance  of  London.  [They 
should  be  authorized  to  swear  answers  and 
certify  them  under  their  hand  and  official 
seal,  and  transmit  them  to  the  Filaoen* 
OfiEuse  to  be  filed.] 

This  Bill,  it  will  be  observed,  differa 
materially  from  its  predecessor,  both  in 
abolishing  and  creating  ofiices.  On  the 
one  hand,  the  Six  Clerks  are  dismissed; 
but  on  the  other,  the  Masters'  Court,  and 
examinations  viud  voce,  which  were  elabo- 
rately recommended  on  the  former  occa- 
sion, have  disappeared — the  Masters  being 
intended,  in  addition  to  their  usual  duties, 
to  sit  individually  and  hear  interlocutory 
matters,  in  the  manner,  it  would  seem,  of  « 
Judge  at  chambers. 

It  is  remarkable  that  the  project  of  vkd 
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voce  examination  baa  been  abandoned  in 
this  BUI,  at  the  very  time  it  is  conferred  in 
the  Local  Jurisdictions  Bill.  If  this  novelty 
cannot  safely  be  introduced  in  the  Metro- 
politan Courts,  where  persons  of  the  rank  of 
Masters  in  Chancery  preside,  with  the  best 
professional  aid,  surely  it  is  absurd  to  com- 
mence the  experiment  in  a  Local  Court, 
with  such  "  appliances  and  means  "  as  are 
there  likely  to  be  found. 

The  abolition  of  expensive  recitals  in  de- 
crees, and  of  gratuities  and  office  copies, 
(as  we  have  often  observed)  will  benefit 
both  suitors  and  practitioners;  and  the 
alterations  of  swearing  answers  and  affi- 
davits where  they  are  to  be  filed,  and  wit- 
nesses where  they  are  to  be  examined,  and 
providing  a  common  seal,  are  all  decided 
improvements,  which  we  hope  will  be 
eflfected. 


in  Ordinary,"  shall  be  md  ibt  same  k  herekf 
repealed. 


PILACBn». 


BILL  INTITULED  "  AN  ACT  FOR  THE  REGU- 
LATION OF  THE  PROCEBDINQS  AND  PRAC- 
TICE IN  CERTAIN  OFFICES,  AND  THE  SALA- 
RIES AND  FEES  OF  CERTAIN  OFFICERS  OF 
THE  HIGH  COURT  OF  CHANCERY  IN  ENG- 
LAND.'' 


SIX  CLERKS*  OFFICE^  &C. 

1.  Whereas  by  an  act  passed  in  the  second 
and  third  years  of  the  reign  of  his  present  Ma- 
jesty, intituled  "  An  Act  to  abolish  certain 
Sinecure  OflSces  connected  with  the  Court  of 
Chancery,  and  to  make  Provision  for  the  Lord 
High  Chancellor  on  his  Retirement  from  Of- 
fice," it  was  enacted  that  the  offices  of  the 
Patentee  of  the  Subpoena  Office  and  the  Regis- 
trar of  Affidavits,  amongst  others,  should  cease 
from  and  after  the  twentieth  day  of  August 
one  thousand  eight  hundred  and  thirty-three : 
And  whereas  it  is   necessary  that  provision 
should  be  made  for  the  due  performance  of  the 
duties  to  such  offices  belonging ;  and  it  is  ex- 
pedient that  other  offices  connected  with  the 
said  Court  should  be  regulated,  and  that  others 
should  be  abolished,  and  that  such  of  the  du- 
ties performed  in  the  offices  so  to  be  abolished 
as  are  necessary  to  be  continued  should  be 
transferred  to  other  offices,  and  that  the  costs 
and  expenses  of  proceedings  in  the  said  Court 
should  be  diminidied,  and  that  increased  ft^ 
cilities  shoidd  be  afibrded  for  the  dispatch  of 
business  therein ;  therefore  be  it  enacted,  that 
the  offices  of  the  Six  Clerks  of  the  High  Court 
of  Chancery,  and  the  offices  of  the  Sworn 
Clerks  and  Waiting  Clerks  in  the  sud  Court, 
and  the  office  of  Master  of  the  Report  Office, 
and  the  offices  of  Entering  Clerks  or  Entering 
Registrars  of  the  said  Court,  and  of  Clerk  of 
the  Exceptions  and  Agent  to  the  Senior  De- 
puty Registrar  of  the  same  Court,  shall  be  and 
the  same  are  hereby  abolished. 

2.  That  the  act  passed  in  the  thirteenth  year 
of  the  reign  of  Kmg  Charles  the  Second,  in- 
tituled "An  Act  for  ascertaining  and  esta- 
blishing the  Fees  of  the  Masters  m  Chancery 


3.  That  there  shall  be  six  offioen  to  be 
caUed  *'  The  Filacers  of  the  High  Cooit  of 
Chuicery,'*  and  that  there  shall  be  sU  Ai»t- 
ants  and  four  Clerks  to  the  sud  FOscen,  and 
that  such  Filacers  and  Assistants  and  (Ma 
^all  personally  do  and  perform  all  the  buunoi 
and  duties  hereinafter  directed  to  be  perfonaed 
hy  them,  in  such  manner  as  tihe  Lord  Chn- 
cellor  shall  from  time  to  time  direct. 

4.  That  the  said  Filacers  and  fhcir  nc- 
cessors,  together  with  the  Three  Clerks  of  the 
Petty  Bag  of  the  High  Court  of  Chancery,  ud 
their  successors,  shall  be  and  they  are  kerebf 
constituted  the  Clerks  of  the  Enrolments  of 
the  High  Court  of  Chancery,  and  that  tiie  aid 
Filacers  and  the  Three  Clerks  of  the  Petty  Ba;, 
and  their  successors,  shall  have  all  such  ud 
the  same  powers,  and  shall  perform  all  sack 
and  the  same  duties,  as  have  heretofore  been 
lawfully  exercised  and  performed  by  the  Clerki 
of  the  Enrolment  of  the  High  Court  of  Chan- 
cery ;  and  that  the  said  Filacers  and  didr  loe- 
cessors  shall  be  and  they  are  hereby  constitnted 
the  Coniptrollers  and  Supervisors  of  his  Ma- 
jesty's Hanaper  in  Chancery,  and  that  the  said 
Filacers  and  their  successors  shall  have  all  sack 
powers,  and  shall  perform  all  such  sad  the 
same  duties,  as  have  hitherto  been  knrfidT  ex- 
ercised and  performed  by  the  Ooaptrouer  or 
Supervisor  or  his  Majesty's  Hanaper  in  Chan- 
cery ;  and  that  the  said  Filacers  shall  continue 
to  receive  the  same  fees  as  have  hitherto  bees 
paid  to  the  Six  Clerks  of  the  said  Coort  in 
respect  of  the  said  respective  offices,  and  that 
the  whole  of  such  fees  shall  he  paid  by  oA 
Filacers  reraectively  once  in  every  vear  into 
the  Bank  or  England,  in  the  name  of  ^Ac- 
countant Gteaeral  of  the  said  Court,  to  be 
placed  to  the  account  hereinafter  mentioned, 
to  be  entitled  "  The  Chancery  FHacen  Ac- 
count" 

6.  That  there  shall  be  an  office  to  becaOcd 
<*  The  Filacers  Office  in  Chancery,''  aod  that 
all  biUs,  answers,  pleas,  demunersy  rqilica- 
tions,  and  rdoinders,  or  such  of  the  nud  plead- 
ings as  shall  be  continued,  and  all  excntkms 
to  answers,  and  all  petitions  of  a|ipeai,  and 
other  petitions,  and  all  reports  and  certificata 
of  the  Masters  in  Ordinary  of  the  said  Coait, 
and  all  exceptions  to  such  reports,  and  aU  d^ 
crees  and  orders,  and  all  affidavits^  and  lO 
other  pleadings  and  proceedings  in  every  sot 
or  matter  pending  in  the  sud  Court  or  heCoit 
any  of  the  Judges  thereof,  other  than  ia  bank- 
ruptcv  only,  or  in  lunacy  only,  being  such  as 
have  been  neretofore  filed  or  registered  or  en- 
tered in  any  office  of  the  said  Court,  other  than 
the  Master's  office  and  Examiner's  office,  and 
the  office  of  the  Principal  Secretary  to  the 
Lord  ChtneeUor,  shall  be  filed  and  recorded 
in  the  said  Filacers  office;  and  thai  decrees 
and  orders  of  the  said  Court  of  Chancery  shall 
no  longcj  be  enrolled ;  and  that  the  four  dais 
of  the  said  Filacers,  under  the  superintendeace 
and  direction  of  the  said  FHaoen,  shall  bate 
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tha  care  and  custody  of  all  the  said  proceedin|n 
vid  documents  so  to  be  filed  and  recorded, 
and  shall  deliver  such  copies  thereof  as  may 
be  required,  and  perform  all  such  other  duties 
relating  to  such  proceedings  and  documents  as 
the  Lord  Chancellor,  togetner  with  the  Master 
of  the  Rolls  and  Vice  Cnancellor,  or  together 
with  either  of  them,  shall  by  any  general  order 
or  orders  to  be  issued  by  lum  direct. 

6.  That  the  sud  Filacers  shall  be  and  they 
are  hereby  authorized  to  administer  the  oaths 
and  take  the  affirmations  and  attestations  of 
honour  which  may  be  required  by  the  practice 
of  the  said  Court  to  all  answers,  pleas,  affida- 
vits, examinations,  and  other  proceedings  which 
shall  be  filed  in  the  said  last  mentioned  office, 
or  be  read  or  used  in  the  said  Court,  or  any  of 
the  offices  belonging  thereto,  other  than  the 
Examiner's  office,  and  to  administer  oaths  to 
parties  and  witnesses  to  be  examined  before 
any  of  the  Masters  in  Ordinary  of  the  said 
Court,  and  that  the  said  Masters  in  Ordinary 
ahall  no  longer  administer  oaths  or  take  affirm- 
ations or  attestations  of  honour:  And  it  is 
hereby  declared,  that  it  is  and  shall  and  may 
be  la^vful  for  the  Lord  Chancellor  to  appoint 
Masters  Extraordinary  of  the  sud  High  Court 
of  Chancery,  to  administer  oaths,  and  take 
affirmations  and  attestations  of  honour,  and  to 
perform  all  other  duties  which  have  hitherto 
Deen  performed  by  Masters  Extraordinary  in 
the  country,  or  such  of  those  duties  as  the  Lord 
Chancellor  shall  direct,  within  or  at  any  dis- 
tance from  the  cities  of  London  and  West- 
minster that  he  shall  think  proper,  any  usage 
or  custom  that  hath  h)!retofore  pre^'uled  to  tnc 
contrary  notwithstanding:  Provided  always, 
and  be  it  enacted,  that  the  Lord  Chancellor 
ahall,  by  a  general  order  or  orders  to  he  issued 
by  him,  specify  and  point  out  the  circuit  or 
district  within  which  the  authority  of  the 
said  Masters  Extraordinary  to  administer  such 
oaths  and  perform  such  duties  shall  not  ex- 
tend. 

7.  That  hereafter  there  shall  be  one  Com- 
mon Seal  for  the  High  Court  of  Chancery,  and 
that  the  Lord  Chancellor  shall  forthwith  cause 
jsuch  Common  Seal  to  be  made,  and  that  the 
aaid  six  Filacers  and  their  assistants  shall  have 
the  care  and  custody  of  the  scdd  seal  $  and  ^at 
all  commissions,  and  all  subpoenas,  attach- 
ments, and  other  writs,  which  snail  be  sued  for 
or  issued  in  any  cause  or  matter  depending  in 
the  High  Court  of  Chancery  or  before  any 
of  the  Judges  thereof,  shall  be  sealed  with  the 
a^d  Common  Seal,  and  no  other,  and  the  same 
lichen  so  sealed  shall  have  the  same  force,  ef- 
fect»  and  validity,  as  the  commissions  and  sub- 
poenas and  other  writs  which,  have  hitherto 
issued  under  the  Great  Seal  of  Great  Britain, 

8.  That  the  Lord  Chancellor,  together  with 
the  Master  of  the  Rolls  and  Vice  Chancellor, 
or  with  one  of  them,  shall  setde  the  form  of 
the  commissions  and  writs  hereafter  to  be  is- 
sued in  the  High  Court  of  Chancery. 

9.  That  QO  costs  which  have  been  heretofore 
taxed  by  the  Masters  in  Ordinary  of  the  said 
Court,  other  than  the  costs  of  approving  and 
appointing  and  passing  the  accounts  of  receiv- 


ers, managers,  consignees,  and  committees, 
shall  be  taxed  uy  the  said  Masters  in  Ordinary ; 
but  that  all  such  costs,  other  than  as  aforesaid, 
iihall  be  taxed  by  the  said  Filacers  and  their 
assLitants,  or  some  or  one  of  them,  in  such 
manner  as  the  Lord  Chancellor  shall  by  a  ge- 
neral order  or  orders  to  be  issued  by  lum  for 
that  purpose  direct. 

10.  That  the  business  of  the  said  Filacers 
Office  shall  be  carried  on  in  the  buildings  now 
occupied  by  the  Six  Clerks  and  Sworn  Clerks 
and  Waiting  Clerks  of  the  said  Court,  or  such 
part  thereof  or  in  such  other  places  as  the 
Lord  Chancellor  shall  direct. 

11.  That  all  notices,  warrants,  orders,  and 
other  matters  which  have  heretofore  been 
served  on  the  Sworn  Clerks  of  the  said  Court 
shall  be  served  in  such  manner  as  the  Lord 
Chancellor,  together  with  the  Master  of  the 
Rolls  and  Vice  Chancellor,  or  one  of  them, 
shall  direct  by  a  general  order  or  general 
orders  to  be  issued  for  that  purpose ;  and  iu 
case  the  Lord  Chancellor  shall  direct  that 
such  notices,  warrants,  and  orders,  or  any  of 
them,  shall  be  served  in  the  Filacers  Office,  the 
said  assistants  or  clerks  of  the  said  Filacers 
shall  superintend  the  service  and  delivery 
thereof,  under  such  regulations  as  shall  be  ex* 
pressed  in  such  fi'enend  order  or  orders  to  l>e 
issued  as  aforesaid. 

12.  That  the  several  fees  specified  in  the 
first  schedule  to  this  act  shall  be  received  by 
the  assistants  and  clerks  to  the  said  Filacers, 
under  such  security,  orders,  and  regulations  as 
the  Lord  High  Chancellor  shall  from  time  to  time 
by  any  general  order  orgeneral  orders  direct,  and 
that  the  whole  of  the  tees  so  to  be  received  by 
the  said  assistants  and  clerks  respectivelv  which 
are  specified  in  the  first  column  of  the  said 
last-mentioned  schedule  shall  be  accounted 
for  and  paid  by  them  and  each  of  them  once  in 
every  month  into  the  Bank  of  En^rland,  in  the 
name  of  the  Accountant  Gcnersu  of  the  said 
Court,  to  an  account  to  be  entitled  "The 
Chancery  Filacers  Account,"  and  that  the 
amount  of  such  fees  shall  on  every  payment  be 
verified  by  the  oath  of  the  accounting  party, 
and  that  such  payment  into  the  Bank  shall  be 
certified  by  the  said  Accountant  General  to  the 
Lord  Chancellor,  or  as  the  Lord  Chancellor 
shall  by  any  general  order  direct ;  and  that  the 
two  senior  Filacers  shall  each  receive  a  salary 
of  one  thousand  pounds  per  annum,  and  that 
the  third  and  fourth  Filacers  shall  each  receive 
a  salary  of  eight  hundred  pounds  per  annum, 
and  that  the  fifth  and  sixth  Filacers  shall  each 
receive  a  salary  of  six  hundred  pounds  per 
annimi,  and  tbat  the  two  senior  Assistant 
Filacers  shall  each  receive  a  salary  of  four 
hundred  pounds  per  annum,  and  that  the  tldrd 
and  fourth  Assistant  Filacers  shall  each  re« 
ceive  a  salary  of  three  hundred  pounds  per 
annum,  and  that  the  fifth  and  Sixth  Assistant 
Filacers  shall  each  receive  a  salary  of  two 
hundred  pounds  per  annum,  and  that  each  of 
the  four  Clerks  to  the  said  Filacers  shall  re- 
ceive a  salary  of  four  hundred  pounds  per 
annum,  and  that  all  such  salaries  snail  be  paid 
half-yearly  out  of  the  monies  standing  to  the 
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iaid  laet-mentloned  account,  and  be  paid  by 
the  aforesaid  Accountant  General,  aa  the  Lord 
Chancellor  shall  direct  by  any  order  to  be 
made  by  him  for  that  purpose ;  and  that  the 
said  Fdacers  and  their  assiitancs  shall,  over 
and  above  their  aforesaid  salaries,  retain  or 
receive  for  their  own  use  respectively,  in  such 
manner  as  the  Lord  Chancellor  sludl  direct, 
the  fees  specified  in  the  second  column  of  the 
laid  last-mentioned  schedule. 

13.  That shall  be  such  dx  Filacers; 

and  that  on  the  death,,  res^pnatioa,  or  removal 
of  any  of  the  said  Filacers,  other  than  the  lunior 
Filacer,  the  vacancy  thereby  oceaskmea  shall 
be  filled  up  by  the  Filacer  next  in  seniority  to 
whom  no  sufficient  objection  to  the  satisfieiction 
of  the  Lord  ChanceUor  shall  be  made;  and 
that  on  the  death,  resignation,  promotion,  or 
removal  of  the  junior  Fdacer,  the  vacancy 
thereby  occasioned  shall  be  filled  up  by  the 
senior  Assistant  Filaeer,  to  whom  no  sufficient 
objection  to  the  satisfactlbn  of  the  Lord  Chan- 
cellor shall  be  made. 

14.  That  ■  shall  be  the  six  Assistant 
Filacers  of  the  said  Court;  and  that  on  the 
death,  resignation,  promotion,  or  removal  of 
any  of  the  said  Assistant  Filacers,  other  than 
the  junior  Assistant  Filacer,  the  vacancy  thereby 
occasioned  shall  be  filled  up  by  the  Assistant 
Filacer  next  in  seniority  to  whom  no  sufficient 
objection  to  the  satisfaction  of  the  Lord  Chan- 
cellor shall  be  made ;  and  that  on  all  vacancies 
of  the  office  of  junior  Assistant  Filacer,  the 
Master  of  the  Rolls  for  the  time  being  shall 
appoint  some  person  who  shall  have  been 
caUed  to  the  Bar,  or  has  been  admitted  and 
entered  on  the  Roll  of  Solicitors  of  the  said 
Court,  and  who  shall  be  approved  by  the  Lord 
Chancellor,  to  be  such  junior  Assistant  Filacer. 

16.  That  ■  shall  be  such  clerks  to 

the  S2ud  Filacers ;  and  that  on  all  future  vacan- 
cies in  the  office  of  Clerk  to  the  sud  Filacers, 
the  Master  of  the  Rolls  for  the  time  being  shall 
appoint  some  proper  person  to  be  such  clerk. 

16.  That  in  case  it  shall  hereafter  appear  to 
the  satisfaction  of  the  Lord  ChanceUor  that 
the  Clerks  of  the  Filacers  cannot  perform  the 
duties  hereby  imposed  upon  them  with  such 
dispatch  as  uie  suitors  of  the  said  Court  may 
reasonably  reauire,  it  shall  be  lawful  for  the 
Lord  Chancellor  from  time  to  time  to  direct 
that  ah  additional  clerk  or  additional  clerks  to 
the  said  Filacers  shall  be  appointed,  but  so 
that  the  number  of  the  clerks  to  the  said  Fila- 
cers slxall  never  exceed  six,  and  that  such 
additional  clerks  shall  receive  the  same  yearly 
salary  and  payable  in  like  manner  as  the  clerks 
hereby  appointed. . 

1 7.  That  such  additional  clerks  shall  be  ap- 

Eointed  by  the  Master  of  the  Rolls  for  the  time 
eing,  in  like  manner  as  the  other  clerks  of  the 
said  facers. 

REGI9TIIAR8. 

16.  And  whereas  by  an  act  made  and  pasted 
in  the  fortv-ninth  year  of  the  reign  of  his  late 
Majesty  King  George  the  Third,  intituled 
"  An  Act  for  making  Provision  for  such  of  the 
Sub-Registrars  or  Deputy  Registrars  of  tb^ 


High  Court  of  Chancery  as  from  Age  or  In- 
firmity shall  be  aflfectea  with  permanent  Di?- 
ability,  and  be  inci^;)acitated  for  the  due  Exeea- 
tion  of  their  Offices,  and  for  making  farther 
Fk'ovision  for  the  Two  Seniors  of  the  said 
Registrars,  for  the  Clerks  in  the  R^itrar's 
Office,  for  the  Master  of  the  Report  Office, 
and  for  providing  additional  Clerka  in  the 
Report  CMfice   of  the   Sfdd  Court,   and  for 
making  Payments  and  Regulatictes  io  respect 
of  the  said  Offices,"  it  was,  amongst  other 
things,  enacted,  that  out  of  the  interest  and 
dividends  of  the  Government  or  Parliamentsry 
securities  carried  to  the  two  several  accounts 
in  the  said  recited  act  rarticularly  mentioaed, 
intituled  '*  Account  of  Monies  placed  out  for 
the  Benefit  and  better  Security  of  the  Suiton 
of  the  Hi^h  Court  of  Chanceqr.'*  and  "  Ac- 
count of  Securities  purchased  with  the  Surplus 
Interest  arising  from  Securities  carried  to  sd 
Account  of  Monies  placed  out  for  the  Benefit 
and  better  Security  of  the  Suitors  of  the  High 
Court  of  Chancery,"  and  out  of  the  iatcrett 
and  dividends  thereafter  to  be  purchased  and 
placed  to  the  said  last-mentioned  accounts, 
there  should  be  paid  to  the  Sub  or  Deputy 
Registrars  of  the  said  Court,  and  to  the  eight 
clerks  in  the  sidd  Rc^strar's  Office,  and  to 
each  of  the  two  Entenng  Clerks,  and  to  four 
additional  clerks  employed  in  the  Report  Office, 
the  several  annual  sums  in  the  said  recited  act 
particularly  mentioned ;  and  power  was  givn 
to  the  Lord  Chancellor,  Lo^d  Keeper  or  Lords 
Commissioners  of  the  Great  Seal,  to  order  an 
annuity  not  exceeding  one  thousand  one  hun- 
dred pounds  to  be  paid  out  of  tlie  said  two 
several  funds  to  any  Sub  or  Deputy  Registrar 
who  should  by  permanent  infirmity  N  dis- 
abled from  exercising  his  office  r  AnH  whereas 
Thomas  Alexander  Kaynsford,  Esquire,  late 
one  of  the    said  Deputy  R^strars,  is  the 
Master  or  Clerk  of  the  Report  Office,  and  he 
hath  been  such  Master  and  Deputy  Registrar, 
or  a  Clerk  to  such  Deputy  Registrar,  for  forty- 
seven  years  and  upwards;  Be  it  enacted,  that 
from  and  after  the  time  when  thxa  act  shall 
come  into  operation  the  said  Thomas  Alexander 
Raynsford  shall  receive  an   annuity  of  one 
thousand  one  hundred  pounds  for  las  life,  to 
be  paid  out  of  the  same  funds  and  in  the  same 
manner  as  if  an  annuity  had  been  directed  to 
be  paid  to  him  b^  virtue  of  the  said  recited 
act  Dy  reason  of  his  having  been  disabled  Iron 
exercising  the  office  of  Deputy  Rc^strar,  sod 
the   Lord  Chancellor  is  nereb^  required  t» 
make  an  order  for  the  payment  of  the  same 
accordingly. 

19.  And  whereas  it  is  expedient  that  the 
Sub  or  Deputy  Registrars  of  the  said  Court 
should  be  constituted  Registrars  of  die  said 
Court,  and  that  the  fees  and  emoluments  to  be 
received  by  the  said  Registrars  a&d  by  the 
clerks  ui  the  oflice  of  tne  said  R^stran 
should  be  regulated,  and  that  the  buaness  of 
the  suitors  of  the  Court  in  the  office  of  the 
Registrars  should  be  fturilitated  and  expedited; 
therefore  be  it  enacted,  that  hereafter  there 
shall  be  six  R^strars  of  the  said  Court,  and 
that  Francis  Benjamin  Bedwall,  Janes  Chrirt- 
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mas  Try,  andEdwrardDod  CoWille,  ^nd  Josqih 
Collis,  EsqoireSy  the  present  four  Sub  or 
Depu^  Registrars,  and  John  Fnuicis  Le 
dointe  and  ■  ,  Esquires,  the 

two  present  Entering  Clerks,  shall  be  such  six 
Registrars;  and  that  on  the  death,  resignar 
don,  or  remoyal  of  any  of  the  six  Registrars 
of  the  said  Court,  other  than  the  junior  Regis- 
trar, the  vacancy  thereby  occasioned  shall  be 
filled  up  by  the  Registrar  next  in  seniority  to 
whom  no  sufficient  objection  to  the  satisfaction 
of  the  Lord  Chancellor  sWl  be  made ;  and 
that  on  the  death,  resinkation,  promotion,  or 
removal  of  the  junior  Re^trar,  the  vacancy 
thereby  occasioned  shall  oe  filled  up  by  the 
senior  derk  in  the  said  office  for  the  time 
h&ng  to  whom  no  sufficient  objection  to  the 
satisfaction  of  the  Lord  Chancellor  shall  he 
made ;  and  that  each  of  such  peraons  so  ap-r 
pointed  to  be  Registrars,  and  all  and  every 
persoi/ and  persons  hereafter  to  be  appointed  I 


-—Colville  junior,  shall  be  such  Clerks; 
and  that  on  thfi  death,  resignation,  i)romotionj 
or  removal  of  any  of  them  the  said  Clerks; 
other  than  the  junior  Clerk,  the  vacancy 
thereby  occasioned  shall  be  filled  up  by  the 
Clerk  next  in  seniority  to  whom  no  sufficient 
objection  to  the  satismction  of  the  Lord  Chan- 
ceUor  shall  be  made ;  and  that  ■  Fry  and 

Leach  shall  act  as  Assistant  Clerks  to 

the  siud  Re^trars ;  and  that  the  swd 

Fry  and  ■  Leach,  each  in  his  turn,  shall 
succeed  to  the  office  of  junior  Clerk  of  the  said 
Registrars  as  and  when  vacancies  shall  occur, 
unless  cause  shall  be  shown  to  the  contrary  to 
the  satisfaction  of  the  Lord  Chancellor;  but 
no  Clerk  shall  be  appointed  to  supply  the 
place  of  Uie  said  Fry  and —  Lieach, 


or  either  of  them,  as  such  Assistant  Clerks. 

22.  That  on  all  future  vacancies  of  the  office 
of  Sixth  Clerk  to  the  said  Registrars,  other 

^    __  _^^ than  in  the  cases  above  provided  for,  the  Lord 

to  be  such  Hegistrara,  shall  be  and  are  hereby  I  ChanceUor  for  the  time  being  shall  appoint 


authorized  and  empowered  and  required  per- 
sonally to  do  and  perform  all  such  matters 
and  things  necessary  and  proper  in  the  due  ex-> 
ecution  of  their  said  offices  as  belong  or  apper- 
(lun  thereto,  and  as  have  been  heretofore  done 
and  performed  by  the .  Sub  or  Deputy  Regis* 
trars  of  the  said  Uourt,  excepting  so  fair  as  the 
same  arc  or  shall  be  altered  or  varied  by  this 
act,  or  by  any  rules  or  orders  to  be  made  or 
issued  bv  the  Lor4  Chancellor  for  the  time 
being  relative  thereto. 

20.  That  the  two  senior  Registrars  shall  at- 
tend the  Court  of  the  Lord  Chancellor,  that 
the  two  next  in  seniority  shall  attend  the  Court 
of  the  Master  of  the  Rolls,  and  that  the  two 
junior  Registrars  shall  attend  the  Court  of  the 
Vice  Chaqcellor ;  and  that  in  case  of  illness,  it 
shall  be  lawful  for  any  of  such  Registrars  from 
lime  to  time,  as  occasion  may  require,  to  ap- 
point a  Deputy,  such  Deputy  and  also  the  oc- 
casion for  such  appointment  to  be  first  approved 
by  the  Judge  on  whom  it  shall  be  the  duty  of 
such  Registrar  to  attend,  ujion  a  petition  to  be 
verified  oy  affidavit,  for  such  time  and  under 
such  general  regulations  as  the  Lord  Chancel- 
lor, together  with  the  Master  of  the  RoUs  and 
Vice  dnancellor,  or  one  of  them,  shall  direct; 
and  no  such  appointment  of  a  Deputy  shall 
continue  for  any  lonc^er  time  than  shall  be 
allowed  and  specifiecT  in  and  by  the  order 
which  shall  be  made  by  the  Judge  to  whom 
such  petition  shall  have  been  presented ;  pro- 
vided that  in  ease  any  Registrur  of  the  ssud 
Court  who  shall  be  prevented  by  illness  from 
giving  his  personal  attendance  shall  omit  for 
the  space  of  two  days  to  appoint  such  Deputy, 
the  Judge  on  whom  it  shall  oe  the  duty  of  such 
Registrar  to  attend  shall,  if  he  shall  see  fit;, 
himself  appoint  such  Deputy,  and  direct  what 
part  of  the  salary  and  fees  of  sudi  Registrar 
shall  be  received  by  such  Deputy,  and  the 
same  shall  be  paid  over  to  and  received  by  him 
accordingly. 

21.  That  there  shall  be  six  Clerks  to  the 
Registrars  of  the  said  Court,  and  that  i-^— 
13icknd],  ■  Standen,  '  Hussey, 


some  proper  person  who  has  been  admitted 
and  entered  on  the  Roll  of  Solicitors  of  the 
said  Court,  and  has  practised  as  such  solicitor, 
to  be  such  Sixth  Clerk  to  the  ssud  Registrars : 
and  that  the  several  clerks  to  the  said  Regis- 
trars so  appointed  and  to  be  appointed  shall 
and  they  are  hereby  xeqmred  personally  to  per-: 
form  all  such  matters  and  things  as  are  neces-^ 
sary  and  proper  in  the  due  execution  of  thcj 
business  of  the  said  office  of  the  Registrars,  and 
as  have  been  hitherto  done  and  performed  by 
the  Clerks  of  the  Sub  and  Deputy  Registrars 
of  the  said  Court,  excepting  so  far  as  the  same 
are  or  shall  be  varied  by  this  act,  or  by  any 
rules  or  orders  to  be  made  or  issued  by  the 
Lord  Chancellor  for  the  time  being  relative 
thereto. 

23.  That  the  several  annual  sums  or  yearly 
payments  provided  for  and  directed  to  be  paia 
to  the  Sub  or  Deputy  Registrars  of  the  High 
Court  of  Chancery  for  the  time  being,  and 
their  clerks  in  the  same  office,  and  to  the  Mas- 
ter of  the  Report  Office  and  his  clerks,  by  the 
acts  of  parliament  hereinbefore  recited,  or  hj 
any  act  or  acts  of  parliament  whatsoever,  shaU* 
cease. 


-  Bedwell  junior. 


Munro,  and 


hbport  offick  awb  accounts. 

24.  That  the  duties  heretofore  performed  by 
the  Master  or  Clerk  of  the  Report  Office,  and 
the  clerks  in  the  same  office,  in  regard  to  filing 
reports  of  the  Masters  in  Ordinary  of  the  said 
Court,  and  the  keeping  of  the  entries  of  the 
decrees  and  orders  ot  the  said  Court,  and  the 
duties  of  the  Entering  Registrars  or  Entering 
Clerks  of  the  said  Court,  and  the  duties  of  the 
Clerk  of  the  Exceptions  of  the  said  Court,  sc^ 
for  as  it  shall  be  found  necessary  or  expedient 
to  continue  such  duties,  shall  be  performed  bjy 
the  said  Fdacen  of  the  said  Court  and  their 
assistants  and  clerks,  in  such  manner  and  under 
such  rules  and  regulations  as  the  Lord  Chan- 
cellor, together  with  the  Master  of  the  Rollr 
and  Vice  Chancellor,  or  one  of  them ,  shall  by 
any  general  ndes  or  orders  to  be  issued  by 
them  direct  or  appoint :  Provided  nevertheless, 
and  be  it  enacted,  that  the  Registrars  and  their 
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4derk8  ahaU  have  tlie  care  and  custody  of  the 
teports  heretofore  made  and  filed,  and  the  care 
otthe  books  containing  the  entries  of  the  de- 
crees and  orders  heretofore  made,  and  of  the 
exceptions  to  reports  hereto 'tore  filed,  and  shall 
roidce  and  deliver  all  of^'^e  copi;s  thereof  res- 
pectively that  may  he  v-  be  r'»quired  under 
such  rules  and  reg^*^**'  v.^  a3  tuc  Lord  Chan- 
cellor shall  in  mann ,  .1  ires*..  \  direct ;  and  be 
it  enacted,  that  &n>  \  ^rson  oaall  be  at  liberty 
to  take  an  office  copy  of  bo  much  only  of  any 
sttdh  report,  dec.  .e,  or  order  as  he  may  re- 
quire, 

25.  And  whereas  by  an  act  pa^ssed  in  the 
twelfth  year  of  the  reign  of  King  George  the 
first,  intituled  "  /  n  Act  for  the  netter  secur- 
ing the  Money  ai^d  Effects  of  the  Suitors  of  the 
High  Court  of  Cat^cery,  and  for  other  Pur- 
poses," and  by  diver:  oriers  o2  the  siud  Court, 
ce.'iaia  accounts  of  the  effects  bci.njjingto  the 
suitors  of  .^  said  Court  have  been  kept  In  the 
Report  Office,  and  certain  duties  have  been 
performed  in  the  same  office  in  regard  to  the 
effects  of  the  suitors  of  the  said  Court ;  and  it 
is  expedient  that  such  duties  should  continue 
to  be  performed  in  the  manner  heretofore  ac- 
customed, excepting  as  hereinafter  is  men- 
tioned ;  Be  it  further  enacted,  that  in  lieu  and 
stead  of  the  said  office  called  the  Report  Office 
of  the  said  Court,  there  shall  be  an  office  to  be 
caUed  •-  The  v>  '^'^e  for  keeping  the  Duplicate 
Account  ^fx\  'I  .  litors  of  the  High  Court  of 
Ciieacc  v/'  aud  tuatthe  accounts  of  the  effects 
of  the  suliors  of  the  sud  Court  heretofore  kept 
in  ih^  Report  Office  shall  be  transferred  to  the 
said  office  to  be  called  the  Office  for  kcc^^ing 
the  Ehiplicate  Accounts  of  the  Suitors  of  the 
High  (Jourt  of  Clumcery;  and  X\i^  all  bad 
every  the  duties  which  at  the  time  01  .h*:  7  "i^\^^ 
of  this  act  were  or  ought  to  have  beec  :'  i  and 
performed  by  the  Master  or  Cle^ ';  of  tLc  Re- 
port Office,  or  in  the  said  Report  Office,  in 
regard  to  the  effects  of  the  suitors  of  the  said 
Court,  shaU  be  done  and  performed  in  the  said 
office  to  be  called  the  Office  for  keeping  the 
Accounts  of  the  Suitors  of  the  High  Court  of 
Chancery,  by  the  Chief  Clerk  and  other  clerks 
in  the  same  office  hereinafter  appointed,  and 
their  successors ;  and  that  there  shall  be  one 
Chief  Clerk  and  nine  other  clerks  of  the  siud 

last-mentioned  office,  and  that ' 

shall  be  such  Chief  Clerk,  and  that  — — 
shall  be  such  other  clerks;  and  that  out  of  the 
interest  and  dividends  of  the  Government  or 
Parliamentary  securities  aforesaid  carried  to 
the  two  several  accounts  in  the  said  recited  act 
mentioned,  and  out  of  the  interest  and  divi- 
dends of  any  Government  or  FkirUamentary 
securities  hereafter  to  be  purchased  and  placed 
to  the  last- mentioned  account,  there  sludl  be 
pud  (but  subject  and  without  prejudice  to  the 
payment  of  all  salaries  and  sums  of  money  bv 
any  act  or  acts  of  parliament  heretofore  passed, 
not  hereby  repealed,  directed  or  authorized  to 
be  paid  thereout,)  by  the  Governor  and  Com- 
pany of  the  Bank  of  Endand,  by  virtue  of  any 
order  or  orders  of  the  High  Court  of  Chancery 
to  l>c  made  for  that  purpose,  by  half-yearly 
payments  in  every  year,  on  the  ■     '        day  of 


and  the 


day  of 


each  year,  the  several  yearly  sums  and  to  tlie 
several  persons  after  mentioned ;  that  is  to  say, 
to  the  Chief  Clerk  in  the  said  office  the  sum  of 
six  hundred  pounds,  to  the  Second  Cleii  the 
sum  of  four  hundred  pounds,  to  the  ThiTd 
Clerk  the  sum  of  three  hundred  and  fifty 

Eounds,  to  the  Fourth  Clerk  the  sum  of  three 
undred  pounds,  to  the  Fifth  and  Sixth  Qerb 
the  sum  of  two  hundred  pounds  each,  and  to 
the  Seventh,  Eight,  Ninth,  and  Tenth  Cleiks 
respectively  the  sum  of  one  hundred  and  fifty 

Sounds  each;  and  be  it  enacted,  that  the 
nties  of  the  sud  clerks  shall  be  performed  in 
a  distinct  and  senarate  office  to  be  appointed 
for  that  purpose  by  the  Lord  Chancellor ;  and 
that  on  Uie  death,  resi^nadon,  promotion,  or 
removal  of  any  of  the  said  ten  clerks  in  the  said 
office,  or  their  successors,  other  than  the 
junior  clerk,  the  vacancr  thereby  occasiooed 
shall  be  fiUed  up  by  the  clt:rk  next  in  seniority 
against  whom  no  objection  to  the  sadahction 
of  the  Lord  Ohancellor  shall  be  made;  and 
that  in  the  ev-Ut  of  a  vacancy  happening  bv 
the  death,  re:  '.pzation,  promotion,  or  removal 
of  the  ju"  0  ^  .r'^  vhc  Lord  Chancdlor  shall 
from  time  to  tir^'^.  !ti)|K'lnt  some  proper  pcnoa 
to  be  suc'^  Junior  cjein. 

26.  That  all  deposits  heretofore  directed  to 
be  made  with  the  Deputy  Registrars  of  the 
seid  Court  on  filing  exceptions  to  reportr,  r  1 
on  rehearings  -ancr  appms,  and  on  fiUng  uills 
of  review,  or  bills  in  the  nature  of  bills  of  re- 
view, or  on  any  other  account,  shall  be  pudbv 
such  Registrars,  on  oath,  once  in  every  montn 
into  the  Bank  of  England,  to  the  cremt  of  the 
Accountant  General  of  the  said  Court,  and  to 
be  placed  to  an  account  to  be  entitled  *'  The 
Smtors  Deposit  Fund,"  subject  to  the  orders 
of  the  said  Court;  and  that  the  said  T.A 
Raynsford  and  the  present  Deputy  Registran 
of  the  said  Court,  and  each  of  them,  shall  pay 
all  sums  of  money  now  remaining  in  t Leir  <^ 
his  hands  respectively  on  account  of  snci:  de- 
posits, the  amount  to  be  veri^^d  by  ziadaM**, 
into  the  Bank  of  England,  to  me  cnedit  of  the 
said  Accountant  General,  to  be  placed  to  the 
same  account. 

27.  That  the  several  fees  srecified  m  tiie 
second  schedule  to  this  act  shall -be  recdvedbv 
the  Clerks  to  the  said  Registrars,  under  nicL 
security,  orders,  and  regulations  as  the  Loid 
High  Chancellor  shall  from  time  to  time  direct; 
and  that  the  whole  of  the  said  feet  so  to  be  re- 
ceived by  the  sud  clerks  retpectivelv  specified 
in  the  first  column  of  the  said  secona  schedule 
shall  be  accounted  for  and  paid  by  tliem  and 
each  of  them  once  in  every  month  Into  the 
Bank  of  England,  in  the  name  of  the  Acooont- 
ant  General  of  the  said  Court,  to  an  accooat 
to  be  entitied  ''  The  Registrars  F^nd  Ar- 
count,"  and  that  the  amount  of  suck  fiees  shall 
on  every  pajment  be  verified  by  the  oath  of 
the  accounting  narty,  and  that  such  paymcot 
into  the  Bank  snail  be  certified  by  the  sud 
Accountant  General  to  the  Lord  Chancdlor, 
or  as  the  Lord  Chancellor  shall  by  any  general 
order  to  be  issued  by  him  direct ;  ana  mat  the 
two  senior  Registrats  of  tbe  said  Court  shaH 
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perannum^  and 


the  two  RegUtran  next  in  leniority  shall  re- 
ceive a  salary  of  -  per  annum,  and  that 
the  Fifth  Registrar  shall  receive  a  salary  of 
,  ■^■,_jper  annum,  and  that  the  junior  Regis- 
trar-shaU  receive  a  salaij  of  ■  per  annum, 
and  that  the  two  senior  Clerks  of  the  said 

Refj^strars  shall  each  receive  a  salary  of 

]>er  annum>  and  that  the  Third  and  Fourth 

Clerks  shall  each  receive  a  salary  of 

per  annum,  and  that  the  Fifth  and  Sixth 
Clerks  ithall  each  receive  a  salary  of 
per  annum,  and  that  the  said  — ^—  Fry 
«nd Leach,  so  long  as  they  shall  res- 
pectively continue  to  act  as  such  Assistant 
Clerks  to  Uie  said  Registrars,  shall  respectively 
receive  a  salary  of  ■  per  annum;  and 

that  all  such  salaries  shall  be  pdd  half-yearly, 

on  the  '  day  of and  the  — — 

day  of m  each  year,  out  of  the  mo- 
nies standing  to  such  last-mentioned  account, 
and  shall  be  pud  by  the  aforesaid  Accountant 
<jeneral  as  the  Lord  Chancellor  shall  direct  by 
any  {general  order  or  orders  to  be  issued  by 
liim  for  that  purpose ;  and  that  the  sud  sevend 
Reg^trars  and  the  said  six  Clerks  to  the  said 
Re^strars,  over  and  above  the  said  salaries, 
ahiul  receive  for  their  own  use  respectively,  in 
«uch  manner  as  the  Lord  ChanceUor  shall 
direct,  the  fees  specified  in  the  second  column 
of  the  said  seconii  schedule. 

RBCITALS. 

28.  That,  unless  tbo  Court  shall  otherwise 
specially  direct,  no  recitals  shall  be  introduced 
in  any  decree  or  order  of  the  said  Court,  but 
the  pleadings,  petition,  notice,  report,  evi- 
dence, affidavits,  exhibits,  or  othe^  matters  or 
documents  on  which  such  c  '?rees  and  orders 
shall  be  founded  rhall  mere]/  he  referred  to ; 
and  it  shall  be  lawtul  for  tL  '  lAjrd  Chancellor, 
if  he  shall  think  fit,  together  with  the  Master 
of  the  RoUs  anfl  ^.  'ce  Chancellor,  or  one  of 
ihem,  to  make  and  iSsue  sucli  rules  and  regu- 
lations as  to  the  form  of  Such  decrees  and  or- 
ders as  he  may  deem  necessary  or  proper  for 
tiie  proper  drawing  up  of  such  decrees  and 
orders,  and  carrying  into  efiect  the  provisions 
of  tins  act  in  regard  thereto. 

MASTBRS   IN  CHANCBRY. 

29.  That  the  Masters  in  Ordinary  of  the 
High  Court  of  Chancery  shall  hear  and  deter- 
mine all  applications  for  time  to  plead,  answer, 
or  demur,  and  for  leave  to  amend  bills,  and 
for  enlarging  publication,  and  all  such  other 
matters  relating  to  the  conduct  of  suits  in  the 
said  Court  as  Uie  Lord  Chancellor,  with  the 
advice  and  assistance  of  the  Master  of  the 
Rolh  and  Vice  Chancellor,  or  one  of  them, 
shall  by  any  general  order  or  orders  direct,  in 
auch  manner  and  under  such  rules  and  regu- 
lations as  the  Lord  Chancellor,  by  any  general 
order  or  orders  to  be  issued  by  him  with  such 
advice  and  assistance  as  aforesaid,  shall  direct ; 
and  that  when  any  application  made  to  a 
Master  in  Ordinary  unaer  the  authority  of  this 
act  shall  be  granted,  the  order  thereon  shall 
be  final  j  but  when  any  such  application  shall 


be  wholly  or  parUy  refoaed.  It  shall  be  lawfU 
for  the  party  ny  Whom  such  application  shall 
have  been  made  to  appeal  by  motion  from  the 
order  made  on  such  application  to  the  Lord 
Chancellor,  Master  of  the  Rolls,  or  Vice-Chan- 
cellor, and  that  the  order  made  on  such  appeal 
shall  be  final  and  eondusive ;  and  be  it  enacted, 
that  no  such  application  as  above  mentioned 
shall  in  future  be  heard  by  any  of  the  Judges 
of  the  said  Court  of  Chancery  except  on  appeal 
as  hereinbefore  provided ;  and  be  it  enacted, 
that  it  shall  be  lawful  for  the  said  Masters,  on 
all  applications  made  to  ti^m  by  virtue  of  this 
act,  to  direct  that  the  costs  of  all  or  any  of  the 
parties  shall  be  costs  in  the  cause  or  matter, 
or  to  award  such  liquidated  sum  by  way  of 
costs  to  any  of  the  parties  as  they  snail  think 
reasonable ;  and  the  costs  so  awarded  shall  be 
recoverable  in  like  manner  as  costs  directed 
to  be  paid  by  an  order  of  the  Court  of  Chan* 
eery. 

30.  And  whereas,  by  an  act  passed  in  the 
fifth  year  of  the  rdgn  of  his  late  Majesty  King 
George  the  Third,  tiie  annual  sum  of  two  hun- 
dred pounds  was  directed  to  be  paid  to  each  of 
the  eleven  Masters  in  Ordinary  of  the  Hirh 
Court  of  Chancery  out  of  the  interest  and  di- 
vidends of  the  government  or  parliamentary 
securities  hereinbefore  and  next  hereinafter 
mentioned ;  and  by  an  ?i?i,  nassetl  \n  the  forty- 
sixth  year  of  the  reign  of  h.  i  late  Msjesty  King 
George  the  Third,  th^  -j.rcuia  sum  of  four 
hundred  pounds  was  dL\  j^ed  to  be  pud  to 
each  of  tne  said  eleven  ^i?£ tiers  in  Ordinary 
out  of  the  interest  and  dividends  of  the  same 
securities,  in  addition  to  their  respective  sala- 
ries ;  be  it  further  enacted^  that  out  of  the  in- 
terest and  dividends  of  the  sa. a  government  or 
parliamentar  securities  can'**^  to  the  said 
account  entitled  "  Arrount  of  Monies  placed 
out  for  :he  3enefit  a;.a  better  Security  of  the 
Suitors  of  the  High  Court  of  Chanceiy,"  and 
out  of  the  intei  sst  &nd  dividends  of  the  go- 
vernment or  parliamentary  securities  earned 
to  tibe  sud  account  entitied  *'  Account  of  Se- 
curities purchased  with  Surplus  Interest  arising 
from  Securities  carried  to  an  Account  of  Mo- 
nies placed  out  for  the  Benefit  and  better  Se- 
curity of  the  Suitors  of  the  High  Court  of 
Chancery,"  in  the  said  redted  acu  passed  in 
the  fiftti  and  forty-sixth  years  of  the  reign  of 
his  late  Miyesty  King  George  the  Third  res- 
pectivdy  mentioned,,  and  out  of  the  interest 
and  dividends  of  any  government  or  parlia- 
mentary securities  hereafter  to  be  purchased 
and  placed  to  the  last  mentioned  accounts, 
there  shall  be  paid  (but  subject  to  and  without 
prejudice  to  iLe  payment  of  all  salaries  and 
other  sums  of  money  by  any  act  or  acts  of 
parliament,  not  hereby  repealed,  directed  or 
authorized  to  be  pda  thereout)  by  the  Go- 
vernor and  Company  of  the  Bank  of  England, 
by  virtue  of  any  order  or  orders  of  the  High 
Court  of  Chancery  to  be  made  for  that  pur- 

Eose,  the  annual  sum  of  one  thousand  four 
undred  pounds  to  each  and  every  of  the 
Masters  in  Ordinary  of  the  said  Court  for  the 
time  being,  exclusive  of  the  Accountant  Ge- 
neral, in  addition  to  the  said  two  several  an- 
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nual  sums  of  two  hundred  pounds  and  four 
hundred  pounds,  free  from  all  parliamentarjr 
taxes  and  deductions  whatsoever ;  which  sua 
annual  sum  of  one  thousand  four  hundred 
pounds  to  each  of  i  the  said  Masters,  exclusive 
as  aforesaid,  shall  commence  from  the  ■ 
day  of  ,  and  shall  be  pud  in  the  same 

manner  and  by  the  same  half-yearly  payments 
as  the  sud  two  several  sums  of  four  hundred 
pounds  and  two  hundred  pounds  are  directed 
to  be  pud. 

31.  That  the  appointment  of  all  Masters  in 
Ordinary  of  the  High  Court  of  Chancery  shall 
be  vested  in  his  Majesty,  his  hdrs  and  succes- 
aors,  and  that  such  Master  shall  be  appointed 
by  letters  patent  under  the  Great  Seal  of  Great 
Britain,  and  shall  take  the  usual  oaths  before 
the  Lord  Chancellor  in  like  manner  as  such 
oaths  have  been  heretofore  administered. 
.  32.  That  no  person  shall  be  apnointed  to  be 
Chief  Clerk  of  any  Master  in  Ordinary  of  the 
said  Court  unless  he  shall  have  been  admitted 
on  the  roU  of  solicitors  and  practised  as  a  so- 
licitor of  the  sud  Court  for  not  less  than  five 
years,  or  shi^  have  been  a  junior  clerk  in  the 
office  of  one  of  the  said  Masters  for  a  like  term 
of  five  years.  . 

33.  That  no  person  shall  be  compelled  or 
required  to  take  or  pay  for  any  cojpy  of  any 

Saper  or  document  being  in  the  office  of  any 
faster  in  Ordinary ;  and  that  every  person 
shall  be  at  liberty  to  take  a  copy  of  such  part 
only  as  he  may  require  of  any  paper  or  docu- 
ment being  in  the  office  of  any  such  Master : 
Provided  always,  that  in  the  taxation  of  costs 
as  between  party  and  party,  or  as  between  so- 
licitor and  client,  no  person  be  allowed  the 
costs  of  the  copy  of  any  paper  or  document,  or 
of  an^  part  of  any  paper  or  document,  originik- 
ting  m  the  Master's  office,  or  brought  in  before 
a  Master,  unless  such  copy  shaU  have  been 
either  made  in  the  Master's  office,  or  transcribed 
from  a  copy  made  therein,  and  taken  by  the 
party  claiming  to  be  allowed  the  costs  of  such 
second  or  other  copy,  or  unless  such  copy  shall 
have  been  made  for  the  use  of  any  Master  or 
of  the  Court,  or  by  the  desire  or  for  the  use  of 
the  client  or  clients  of  the  solicitor  claiming  to 
be  paid  for  such  copy. 

34.  That  the  several  /2?09  specified  in  the 
third  schedule  to  this  act  shall  be  received  by 
the  chief  derks  to  the  several  Masters  in  Or- 
dinary of  the  said  Court,  exclusive  of  the  Ac- 
countant General,  under  such  security,  orders, 
and  rmilations  as  the  Lord  High  Cnancellor 
shall  irom  time  to  time  direct  by  any  general 
order  or  orders  to  be  issued  by  him ;  and  that 
the  whole  of  the  sud  fees  so  to  be  received 
by  the  said  clerks  re^ctively  specified  in  the 
first  column  of  the  sud  third  schedule  shall  foe 
accounted  for  and  pud  by  them  and  each  of 
them  once  in  every  month  to  the  said  Masters 
respectively ;  and  the  whole  of  the  said  feee  so 
to  be  received  specified  in  the  second  column 
of  the  said  third  schedule  shall  be  retained  by 
the  said  chief  clerks  respectively  for  their  own 


35.  That  it  shall  be  lawful  for  the  Copymg 
«r  WiitiDg  Clerks  of  the  said  Filacers  to  re- 


ceive and  take  the  sum  of  one  penny  per  foUo, 
and  no  more,  and  for  the  Copym^  or  Wridng 
Clerks  of  the  said  Masters  to  receive  and  take 
the  sum  of  .  » pence  per  folio,  and  no  more, 
for  every  copy  of  every  document  or  writiag 
or  a  part  of  any  document  or  writing  made  ii 
their  respective  offices,  from  the  party  re^uiriiig 
the  same,  over  and  above  the  fees  specified  in 
the  said  first  and  third  schedules  annexed  to 
diis  act ;  and  that  such  sum  of  one  pennv 

[and pence]  per  folio  [respectivelyj  sball 

be  retained  by  the  said  writing  or  copying 
clerks  to  be  employed  by  the  sm  Filacers  and 
Af  asters  respectively  in  their  respective  offices, 
and  that  no  part  thereof  shall  be  reedved  or 
retiuned  by  or  applied  for  the  use  or  benefit 
of  any  other  person  or  persons  on  any  pretence 
whatsoever. 

36.  Provided,  that  when  an^r  of  the  officen 
of  the  said  Court,  or  of  the  said  clerks  in  the 
said  offices  respectively,  other  than  writing  or 
copying  clerks,  shall  die  or  shall  nsagam&t 
respective  offices,  the  executors  or  adminisKn- 
tors  of  the  officer  or  clerk  so  dying  or  Rsign- 
ing  such  office  shall  be  entitled  to  such  pro- 
portional part  of  the  salaries  and  emolomeoU 
of  such  office  as  shall  have  accrued  during  the 
time  that  such  officer  or  deik  so  dmg  or 
resigning  shall  have  executed  such  office  as 
aforesiua. 

3/.  That  if  any  Master  in  Ordinary  of  the 
High  Court  of  Ch^nce^jor  any  person  hdd- 
in£f  Bm  office^  situation,  or  employpient  in  the 
said  Fuacers  office,  R^istrars  office,  or  the 
office  for  keeping  the  accounts  of  the  suitors 
of  the  High  Court  of  Chancery,  or  Masters 
offices,  shall  for  any  thing  done  or  pretended 
to  be  done  relating  to  his  office,  situation,  or 
employment,  or  under  colour  of  doii^  aa; 
thing  relating  to  his  office,  utuation»  or  ea- 
ployment,  wmully  take,  demand,  receive,  or 
accept,  or  appoint  or  aJlow  any  person  what- 
soever to  take  for  him  or  on  w»  account,  ot 
for  or  on  account  of  any  person  by  him  nained, 
or  in  trust  for  him  or  for  any  ot^r  person  by 
him  named,  anjr  fee,  gift,  gratuity^  or  emolu* 
ment,  or  any  thmg  of  value,  other  than  what  is 
allowed  or  directed  to  be  taken  by  hm  as 
aforesaid,  the  person  so  offending,  when  duly 
convicted,  shall  forfeit  and  pay  tb^  sum  of  five 
hundred  pounds,  and  shidl  be  removed  firom 
any  office,  situation,  or  em|^ovment  he  may 
hold  in  the  said  Court,  and  shaJl  be  rendered 
and  is  hereby  rendered  incapable   for  ever 
thereafter  of  holding  any  office,  attnation,  or 
employment  in  the  said  Court,  or  otherwise 
serving  his  Majesty,  his  heirs  or  sacoessors; 
and  be  it  enacted,  that  any  sueh  offender  may 
be  prosecuted  either  by  information  at  the 
suit  of  his  Majesty's  Attorney  General,  or  by 
criminal  information  before  his  Msjesty's  Court 
of  King's  Bench,  or  by  indictment. 

38.  That  each  and  ever^  of  the  several  offi- 
cers and  clerks  in  the  sevenilx>ffices  of  the 
High  Court  of  Chancery  and  their  sncoeasort, 
other  than  and  the  clerks  employed  by  such 
officers  as  writing  or  copying  clerks  or  other- 
wise, shall  hold  their  said  offices  during  their 
good  behaviour,  and  so  long  as  they  shall  per- 
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conally  rive  tlieir  attendance  upon  their  res- 
pective  duties,  and  shall  conduct  themselves 
faonesdy  and  faidifuHy  in  the  due  execution  of 
the  duties  of  their  sud  offices  respectiyelv ; 
l)ut  in  case  complunt  iihall  be  made  to  tne 
Lord  ChanceUor,  by  petition,  of  the  miscon- 
duct or  neglect  of  any  of  such  officers  or  clerks 
in  remd  to  the  ]>erformance  of  their  respec- 
tive duties,  of  which  notice  shall  be  given  to 
the  party  agunst  whom  such  complaint  shall 
l>e  made,  and  such  misconduct  or  neglect  shall 
be  proved  to  the  satisfaction  of  the  Lord 
Chancellor,  it  shall  be  lawful  for  the  Lord 
Chancellor  if  he  shall  think  fit,  by  an  order  of 
(he  said  Court,  to  remove  such  officer  or  clerk 
from  his  office :  Provided  nevertheless,  that 
such  power  of  removal  shall  not  extend  to  the 
Masters  in  Ordinary  of  the  said  Court. 

[To  be  concluded  neat  week^ 
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GAMB. 

Or  the  2  G.  3,  c.  19,  §§  1  &  4,  it  is  enacted, 
that  no  person  shall  kill,  sell,  buy,  or  have  in 
bis  possession  any  partridge,  between  the  12th 
4if  February  and  the  1st  of  September,  (altered 
by  the  39  O.  3,  c.  34.  to  the  Ist  of  February 
And  the  1st  of  September)  or  any  pheasant  be- 
tween the  1st  01  February  and  the  Ist  of  Oc- 
tober. In  an  action  of  debt  for  penalties  under 
that  statute,  the  first  count  of  the  declaration 
alleged  that  the  defendant,  within  six  months 
before  the  commencement  of  the  suit,  and 
between  the  1st  day  of  February  and  the  Ist 
day  of  September,  1830,  (to  wit)  on  the  9th 
day  of  Febmary  in  that  year,  within  that  part 
of  the  united  kingdom  called  England,  to  wit 
at,  &c.  had  in  his  possession  two  partridg«i, 
contrary  to  the  form  of  the  statute,  &c.    The 
aecond  count  alleged  that  the  defendant  within 
the  same  period  of  six  months,  and  between 
the  said  Ist  day  of  February  and  the  1st  day  of 
October  in  the  same  year,  and  within  that  part 
&c.,  to  wit  at  &c.,  had  in  his  possession  one 
pheasant,  the  sdd  pheasant  not  having  been 
taken  in  the  season  allowed  by  the  statute  in 
that  behalf,  nor  kept  in  any  mew  or  breeding 
place,  contraiy  to  the  form,  &c.    At  the  trial 
before  Tinded^  C.  J.,  at  the  York  Summer 
Assizes,  1830,  a  verdict  was  found  for  Ae 
plaintiff,  subject  to  the  opinion  of  this  Court, 
on  a  case,  which  stated  that  the  partrid&^es  and 
pheasant  in  the  declaration  mentioned^  were 
on  the  9th  day  of  February  in  the  possession  of 
the  defendant,  who  was  at  that  time,  and  before 
the  Ist  of  February,  a  qualified  person,  and 
that  they  had  been  killed  and  in  the  defendant's 

Eossession  on  or  before  the  Ist  of  February. 
rord   Temerden,  C.  J.  thought  that  this  was 


not  a  case  within  the  statute  2  G.  3.  c.  19,  ^ 
1  &  4.  "  It  clearly  b  not  witlua  the  object 
which  the  legislature  had  in  view;  and  althou||fh 
it  may  be  within  the  literal  meaning  of  the 
words  taken  by  themselves,  weSnust  not  give 
to  them  a  construction  which  will,  not  only  be 
contrary  to  the  general  intention  of  the  legis- 
lature, out  which  will  lead  to  this  absurd  con* 
sequence,  that  a  party  who  might  at  the  last 
moment  [of  the  day^on  the  Ist?  of  February 
Uwfully  kill  a  partridge  or  pheasant,  wonld  be 
guilty  of  an  offence  hy  having  the  same  par- 
trid^  or  pheasant  in  his  possession  at  the 
earhest  moment  of  the  second.  And  I  am 
strongly  inclined  to  think  that  the  first  section 
applies  to  living  birds  only,  both  on  account  of 
the  absurdity  whieh  would  otherwise  fallow, 
and  because  section  the  second  contains  an 
express  exception  as  to  living  pheasants ;  and 
all  the  ohjects  of  the  statute  are  satisfied  if  the 
meaning  be  restrained  to  living  birds  only.'' 

Uttiedale^  ^.  "  It  is  tme  that  the  defendant 
in  this  case  had  in  his  poss^on  partridges  and 
a  pheasant,  beyond  the  period  ppecifiea  in  the 
statute,  and  the  words  of  $he  act  may  apply  to 
persons  then  having  in  their  possession  birds 
killed  before  the  expiration  ^f  that  time.  But 
the  true  meaning  must  be  ascertained  by  look- 
ing at  the  pbject. which  the  le^slature  had  in 
view.  That  undoub^edljr  was,  to  prevent  the 
killing  or  taking  of  thcibirds  within  the  periods 
mentioned,  in  order  that  they  might  breed  in 
the  interval.  As  to  iiving  birds,  it  may  be 
mi,  that  the  atati^  appBes  whether  they  be 
taken  liefore .or  after  th^  .1st  of  February,  be- 
cause the  taking  them  may  prevent  their  going 
wild  and  breeding.  With  regard  to  one  species 
of  living  birds,  pheasants,  it  is  expressly  pro- 
vided tMt  the  statute- shall  not  extend  to  them 
in  certain  cases.  But  as  to  birds  killed  before 
the  day  mentioned,  thi^  are  clearly  not  within 
the  intention  of  the  statute,  and  taat  being  so, 
th§  m^kning  of  the  word^inthe  eaactingclause 
must  be  restrained  in  conatruction  to  such  birds 
as  are  killed  subseauently  to  the. period  spe- 
cified. Besides,  it  a  man  may  lawfully  kill 
birds  on  the  last  moment  of  the  day  on  the  1st 
of  February,  it  would  be.  absurd  to  hold  that 
he  would  be  ffuiltvof  an  unlawful  act  by  having 
the  same  biros  in  nis  possession  on<  thesecond." 
Simp^n  V.  Umffin,  3  B  &  Ad.  134.  See  also 
the  new  Game  Act,  1  &  2  W.  4.  c.  32.  &3 
L.  O.  33. 


REVIEW. 

A  Digest  «/  the  Law  relating  to  Ofencee 
punishable  by  Indictment,  and  by  Inform- 
ation in  the  Crown  Ojfice,  alphaheticaUy 
arranged}  with  a  Collection  of  Precedents. 
By  Richard  Mi^thews,  of  the  Middle 
Temple,  Esq.  Banrister  at  Law.  London : 
William  Crofts.  1833. 

It  is  observed  in  the  preface  to  this  vo- 
ume,  that 'for  the  purpose  of  qpeedy  and 


of  Punishment^  it  may   be 
notice : — 
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minute,  leference^  the  alphabetical  airange- 
ment  is  preferable  to  any  other ;  and  in  the 
same  proporHon  as  the  subject  is  compli« 
cated,  or  consists  of  numerous  parts,  is  its 
superiority  over  every  other  mode.  The 
author  thereiv/re  considers  it  singular  that 
so  many  years  should  have  elapsed  after  the 
extensive  alterations  and  new  modelling  of 
the  Criminal  Laws,  without  a  single  at- 
tempt at  such  an  arrangement,  in  a  com- 
pendious and  portable  form. 

The  alphabetical  plan  has  therefore  been 
adopted;  and  the  work  consists — 1st.  of 
the  Law,  arranged  under  Tides ;  and,  2dly, 
of  Precedents,  under  corresponding  Tides. 

"Manyof  the  titles  (says  the  author)  will  not  be 
found  in  any  other  lenl  work ; — the  extensive 
alterations  mtroducea  by  the  recent  statutes 
rendered  new  ones  necessary ;  and  in  some  In- 
stances, where  from  the  connection  of  the 
subject  a  further  division  would  not  have  been 
desirable,  the  novelty  of  uniting  several  words 
in  one  title  has  been  introduced,  in  order  that, 
as  far  as  possible^  every  thing  comprised  under 
it  may  come  at  once  under  the  eye.  A  more 
scientific  arrangement  and  choice  of  tides  might 
certunly  havebeen  adopted ;  thus.  Malicious 
Injuries  to  the  Person — and  Malicious  Injuries 
to  Property — woidd  alone  have  embraced  a 
large  proportioii  of  indictable  offences ;  but  it 
vru  thought  better  to  incur  the  charge  of  an 
unskilful  arrangement  (if  any  think  it  so),  than 
to  sacrifice  the  paramount  object  of  practical 
utility.'' 

Such  is  the  mediod  adopted;  and  In  fol- 
lowing it  out  in  detail,  Mr.  MatthiiWij  ob- 
serves that — 


to 


"  The  plan  of  inserting  the  statutes,  seco- 
sarily  brought  into  view,  the  specific  puolsli- 
ment  awarded  by  each  clause;  beside  which, 
there  are  certain  general  enactments  rela% 
to  this  subject.  They  are  collected  under  the 
tide  '  Punishment,'  and  referred  to  throuj^h- 
out  the  body  of  the  work  by  a  correspon&g 
sign ;  but  it  is  feared  some  confusion  us  been 
occasioned  by  a  considerable  portion  of  the 
work  having  oeen  printed  off  before  the  alter- 
ations of  tne  last  session.  To  avoid  nustikes, 
therefore,  the  reader  is  requested,  in  efery 
instance,  to  turn  from  the  clause  contaimn; 
the  specific  punishment,  to  the  tide  '  Punisb- 
M SKT ; '  by  searching  which  it  wUl  be  easilj 
and  clearly  ascertained  if  any  of  the  ^cral 
clauses  apply.'' 

We  think  that  Mr.  Matthews  has  fihly 
executed  his  task,  and  that  the  woik  exhi- 
bits great  care  and  labor,  and  is  likdy  to 
be  generally  useful  to  the  proliesBion. 


*•  Whenever  an  offence  is  created  by  statute, 
no  writer's  version,  however  accurate  it  ^sym 
reality  be,  ought  to  be  depended  npon.  The 
explanation  is  often  longer  than  the  enact- 
ment ;  and  though  it  may  occasionally  dart  a 
ray  of  light  upon  the  mists  and  shadows  with 
wmch  the  unconquerable  Imperfection  of- lan- 
guage sometimes  envelopes  the  subject,  the 
meaning  will  generally  be  more  distincdy  per- 
ceived  and  better  understood  by  a  careful  and 
mmute  examination  of  the  words  of  the  statute, 
than  by  the  most  elaborate  commentary.  When 
both  cannot  be  secured,  no  doubt  can  exist  as 
to  wluch  ought  to  be  chosen.  It  is  confidendy 
hoped,  therefore,  that  it  will  be  deemed  a 
(eature  of  no  inconsiderable  value  in  the  pre- 
sent volume,  that  the  enacting  parts  of  the 
statutes  of  most  general  utility  are  given  in 
words  at  length,  and  occasionally,  when  ren- 
dered necessary,  the  recital  also.  A  chronolo- 
gical table  wUl  be  found  at  the  conunencement, 
by  means  of  which  any  of  them  may  be  in- 
stantly referred  to.  Thus,  not  merely  a  Digest 
of  the  Laws,  but  also  a  coUectioji  of  the  en- 
acting parts  of  all  the  most  useful  criminal 
statutes,  in  the  words  of  the  statutes  themselves, 
uill  be  found  in  this  volume." 

The  following  explanation,  on  the  subjec 
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In  the  case  of  Lane  v.  fFtekey,  of  Hll.irv  Tcnn. 
1829,  the  then  Chief  Justice  of  the  Conrt  of 
Common  Pleas— on  occasion  of  some  letters 
being  offered  in  evidence,  to  which  objection 
was  raised  because  they  were  not  stamped,  is 
reported  to  have  said — according  to  one  re- 
porter, "  that  the  stamp  acts  were  productive 
of  great  hardships  and  injustice,  and  that  be 
wished  they  were  repealed ;"  and  according 
to  another  reporter,  "  tLm  he  was  desirous 
that  all  the  laws  relatln'r  to  stamps  were  re- 
pealed. In  the  course  of  his  experience  he  had 
known  them  to  \^rk  more  injustice  than  any 
other  acts  of  the  iegii.'?ture." 

Recurring  to  the  cases  cited  in  our  preriom 
letters  on  the  subject  of  Stamps,  his  iordship*^ 
remark  cannot  be  deemed  much  out  of  place. 
Happy  will  be  the  day  when  cause  for  obserrft* 
tions  of  the  kind  ceases.  Our  mm  has  beea 
impartially  to  mark  the  incongruities,  and  not 
to  point  at  any  man  or  set  of  men  who  mayha^ 
suggested  or  fashioned  the  stamp  acts.  IVr- 
sons  having  the  best  intentions,  at  times,  &n 
into  error.  The  necessities  of  a  state  some- 
times produce  ^ievous  laws ;  and  govenmests, 
as  well  as  individuals,  become  perplexed  aad 
incapable  of  discerning  the  mischievous  to- 
dency  of  their  acts.    . 

It  must  be  admitted  that  the  55  Geo.  3,  (. 
184,  is  an  excellent  specimen  of  special  plei^ 
ing,  that  its  style  displays  much  legal  sBifitr, 
and,  as  regards  the  collection  of  duty,  that  its 
regulations  are  suited  to  the  ati  valorem  s^ab. 
The  legal  construction  of  instruments  is  per- 
haps too  much  interfered  with ;  and  thm  & 
latitude  is  given  to  the  spirit  of  subde  distisc* 
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Hon.  To  this  source  may  be  attributed  a  no- 
tion of  there  being  (as  so  caDed)  intricate  con- 
veyancins;  assurances,  which  appear  by  the 
adjudged  cases  to  have  arisen  more  through  a 
corrupdon  of  terms  than  from  the  bond  fide 
nature  of  the  transaction,  and  just  legal  defi- 
nition. 

In  the  scales  of  duty,  there  does  not  appear 
to  have  been  any  principle  or  basis  adopted  in 
their  formation ;  and  this  may  account  for  their 
inequality. 

We  read  in  the  public  prints,  that  some  va- 
liations,  if  not  a  repeal,  ot  the  stamp  duty  sys- 
tem is  contemplated.  Now,  although  we  du 
not  look  for  perfection,  we  do  expect  it  will 
not,  like  some  former  professions  on  that  sub- 
ject, be  a  superficial  attempt  at  improvement ; 
and,  by  inspiring  hope  at  its  commence- 
ment, and  creating  disappointment  in  its  con- 
clusion, make  severe  laws  appear  more  griev- 
ous, a:.'?  thus  :*'>duce  more  evil  than  good. 

•  It  r    •  VerSme  our  office  to  watch  the  pro- 
^rrecc  .r  rLls  ■loposed  measure; — ^to  see  that 
'wort'r  '.-2  nut  jitroduced,  here  and  there, 
mere./  lo  screw  out  an  excess  of  duty,  or  to 
charge  inadvertence,  accident,  or  undesigned 
error  or  onussion  with  penalties  so  heavy  and 
monstrous  as,  in  value,  to  equal  in  some  cases 
that  of  the  property  concerned.    We  know  at- 
tempts of  the  kind  have  had  existence,  and 
therefore  we  do  not  proceed  upon  mere  chi- 
mera.   If  amelioration  is  intended,  let  it  be 
bestowed  in  truth  and  in  fact,  and  not  in  name. 
Wita  respect  to  Probate  and  Administr-^.tirn 
duties,  it  has  ever  been  inexplicable  to  us  whv 
letters  of  administration  without  a  witi annexed, 
should  be  chanted  with  h'f^her  duty  t^.u  a 
probate  of  a  will  1  becatis^  m  t/'.e  case  of  tak- 
ing out  administration,  a    oad,  bearing  a  duty 
otlL  is  indispensable,  which  operates  an  ad- 
ditional duty  on  that  kind  of  t:imsaction,  were 
the  ad  valorem  duty  the  same  on  both  an  ad- 
ministration and  probate.    If  reasonable  ar- 
gument is  to  have  any  place  here,  we  should 
say  the  administration  should  be  the  lesser  duty, 
because  it  frequently  occurs  that  an  administra- 
tion is  obtained  purely  to  get  in  some  portion 
of  an  insolvent  estate,  or  to  enable  the  widow 
and  fatherless  to  obtain  that  which,  through 
the  fiither's  anxiety  to  acquire  for  his  offspring, 
led  to  the  fiUher^s  dissolution. 

'With  reference  to  imposing  Probate  or  Lega- 
cy duty  on  Real  Estates  (for  leasehold  estates 
are  now  so  charged),  we  venture  to  observe, 
that  the  idea  is  not  quite  sustained  by  equity  ; 
because  real  estates  are  annually  contributing 
to  the  exigencies  of  the  realm  by  means  of 
land  tax,  county  rate,  poor  rate,  militia  rate, 
and  other  rates  and  cesses,  which  do  not  attach 
to  personal  property,  consisting  of  money  in 
possession  or  hi  the  funds,  or  the  like.  Again, 
if  a  testator,  instead  of  devising  his  real  estate 
expressly  as  such,  (Urects  that  real  estate  to  be 
Bold,  and  the  produce  thereof  in  money  to  be 
paid  over,  then  legacy  duty  becomes  payable  in 
respect  of  that  proouce,  according  to  the  de- 
gree of  kindred,  be  it  a  child,  a  parent,  or 
others.  This,  in  our  view,  is  as  far  as  probate 
or  legacy  duty  should  extend. 


Let  us  now  advert  to  the  Forgery  of  Stamps. 
It  is  unquestionable  that  what  one  man  does 
another  can  do.  This  is  a  strong  argument 
against  stamp  duty,  and  a  much  stronger  argu- 
ment why  the  valictity  of  a  family  inheritance 
should  not  be  made  to  depend  on  the  genuine 
quality  of  a  stamp  mark  or  die !  The  met  was 
well  understood  on  the  first  imposition  of  stamp 
duty  in.  this  country,  as  evidenced  by  the  an- 
cient acts  of  parliament.  If  the  whole  respon- 
sibilitv  is  t.^  tall  on  the  indiridual,  however  in- 
capable b  ^  may  be  to  discern  a  genuine  from  a 
forged  oie^  (and  this  incapability  appears  to 
have  been  shewn  on  a  recent  trial)  men  we 
say,  i;he  law  should  be  altered ;  and  instead  of 
directing  all  paper  and  parchment  to  be  stamp- 
ed before  written  upon,  the  law  should  be,  tlud 
no  deed  or  instrument  should  be  stamped  until 
after  its  execution,  and  that  such  should  be 
brought  to  the  Head  Office,  or  to  some  dis- 
tributor in  the  country,  within  six  calendar 
months  after  being  sijp^ed  and  executed,  ac- 
companied with  an  affidarit  testifying  the  day, 
month,  and  year  in  which  the*  same  was  signed 
and  executed;  and  that  a  receifit  for  the 
amount  of  duty  paid  should  be  written  in  the 
margin  of,  and  next  to  the  first  stamp  on  the 
instrument,  and  signed  by  an  officer  or  stamps. 

Such  an  arrangement  and  law  would  not 
only  be  a  protection  amnat  forgery,  but  would 
save  much  trouble  aua  time  to  men  of  busi- 
ness, and  the  whole  expense  of  the  present 
establishment  and  machinery  for  the  allowance 
of  9poL*?d  stamps. 

It  may  be  object^,  that  this  plan  would  not 
8*iit  iyjv  bills  of  exchange  and  promissory  notes. 
A^  to  such,  we  say,  let  them  be  stamped  after 
tiie  manner  in  which  country  bank  notes  are 
liow  stamped.  If  the  present  plan  is  effectual 
Bsto  country  bank  notes,  surely  it  will  be 
equally  so  as  regards  transactions  of  a  similar 
kmd  betweenpnvate  indiriduals. 

The  Law  or  Stamps  having  become  matter 
of  serious  consideration,  amf  knowing  how  its 
ramifications  act  upcu  society,  w  must  be  al- 
lowed to  urge,  that  every  alteration  contem- 
plated may  meet  a  gn73  and  solid  investigation 
before  bdng  permittea  to  pass  into  law. 

J.  A.  H. 
Carejf  Street^  2Sth  March,  1833. 


PROPOSED  ADJOURNMENT  OP 
LANCASTER  ASSIZES  TO  LIVER- 
POOL AND  MANCHESTER. 


Wb  had  intended  to  afford  a  fiill  notice  of 
the  statement*  relating  to  this  measure; 


*  A  statement  of  facts,  in  support  of  the  pe- 
tition of  the  inhabitants  of  Liverpool  and  its 
vicinity,  for  an  adjournment  of  the  Assizes 
I  from  Lancaster  to  Liverpool  and  Manchester. 
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hat  B8  a  Bill  has  been  brought  in  of  a  ge- 
neral nature,  tvhich  will  enable  the  Privy 
Council  to  appoint  proper  places  from  time 
to  time;  according  to  circumstances,  for 
holding  assizes  throughout  the  kingdom,  we 
shall  confine  our  attention  to  the  following 
particuiars,  which  sufficiently  establish  the 
propriety  of  an  inunediate  change  being  ef- 
fected in  the  county  of  lAncaster. 

The  town  of  Lancaster,  in  which  the  assizes 
for  the  whole  countv  are  held,  is  situated  id  the 
hundred  of  Lonsdaie,  at  the  northern  extrem- 
ity  of  the  county ;  and  the  towns  of  Liverpool 
and  Manchester,  the  one  in  the  hundred  of 
West  Derby,  and  the  other  in  the  hundred  of 
Salford,  lie  at  the  southern  extremity  of  the 
county,  both  at  the  distance  of  54  miles  from 
the  town  of  Lancaster. 

The  returns  of  1831  shew  the  relative  im- 
portance of  the  several  hundreds, 
lionsdale,  including  Ulverston  and 

■    Lancaster 66,726 

Amoundemess,  includinpf  Preston  -  69,987 
Blackburn,  including  Colne  -  -  168,057 
Leyland,  including  Chorley     -        -      48,338 


West  Del-by,  including  Liverpool 
Salford,  including  Manchester 


343,108 

380,078 
612,414 

992,492 


A  statement  is  also  made  of  the  assessment 
for  the  county-rote,  in  order  to  shew  the  com- 
parative wealth  of  the  s<)vcral  hundreds ;  and 
this  is  followed  by  a  return  of  the  causes  enter- 
ed for  trial  for  the  several  divisions  of  Uie 
county. 

The  practice  of  holding  the  assizes  at  a  place 
80  distant  as  Lancaster  is  from  the  hundreds  of 
West  Derby  and  Salford,  which  a^e  the  seats 
of  the  commerce  and  manufactures  of  the 
county,  and  supply  by  far  the  largest  propor- 
tion of  the  civil  and  criminal  business  of  the 
assizes,  is  attended  with  a  burthensome  ex- 
pense to  the  parties,  great  hinderance  to  the 
ndministration  of  justice,  and  the  most  grievous 
inconvenience  to  jurors  and  witnesses. 

The  great  expense  of  a  cause  arising  in  one 
of  those  hundreds,  consists  in  the  costs  of  wit- 
nesses, which  frequently  constitute  one-half  of 
the  total  expense  of  the  cause.  The  expense 
of  carrying  witnesses  from  Liverpool  or  Man- 
chester to  Lancaster,  and  mainUuning  them 
there,  amounts  on  an  average  to  lal- least  7/.  I  , 
each  witness.    The  number  of  witnesses  may  I  ductive  of  loss  to  individuals,  inhabitant  of 


tion  are  then  stated,  and,  we  think,  ladsfac- 
torily  answered. 

In  confirmation  of  the  statement,  the  follow. 
ing  extract  is  quoted  from  the  first  report  of 
the  Common  Law  Commissioners,  which  t)ean 
the  signatures  of  Mr.  Justice  James  Parke,  Mr. 
Justice  Patteson,  Mr.  Justice  Alderson,  ud 
Mr.  Justice  Bosanquet.  "  The  popidstion  of 
Liverpool  and  West  Derby  Hundred,  >«iiich 
amounts  to  more  than  2/0,000  iiihabituits» 
and  with  the  hundred  of  Leyland  to  more  tbu 
300,000 ;  and  that  of  Mancnester  and  Salford, 
which  also  amounts  to  more  than  tiie  Ma 
number,  noakes  it  not  only  expedient,  but  just 
towards  those  places,  that  separate  assiies 
should  be  holden  within  them." 

To  the  authority  of  the  Common  Law  Com- 
misssioners  is  added  that  of  Sir  James  Scarlett, 
Lord  Henley,  and  Mr.  Starkie,  the  Commis- 
sioners appomted  "  to  inquire  into  the  practice 
of  the  Cfourt  of  Common  Pleas  at  Lancaster, 
and  to  consider  the  proprietyof  removingthe 
assizes  from  Lancaster."  They  say,  "  With 
respect  to  the  place  for  holding  the  assizes  is 
the  county  of  Lancaster,  if  the  choice  is  to  be 
regulated  by  a  reference  to  the  most  cential 
part  of  the  county,  Preston,  we  apprehend, 
must  be  selected ;  if  by  a  reference  to  wealth 
and  population,  the  claim  would  be  urred  uith 
equal  propriety  both  by  Manchester  and  LiTcr. 

Eool,  of  which  the  latter  might  be  thought  to 
ave  the  advantage  in  respect  of  the  means  of 
accommodation,  and  the  nature  of  the  popu- 
lation." It  may  be  admitted  that  the  hoidin; 
of  the  assizes  at  rreston  would  be  comparative- 
Iv  a  savinf  of  expense  to  the  hundreds  of  West 
Derby  and  Salford ;  but  it  must  be  borne  is 
mind,  that,  that  town  is  at  Uie  distance  uf  Si 
miles  from  Liverpool  and  Manchester,  which 
are  about  the  same  distance  from  each  others 
so  that  most  of  the  objections  which  have  bero 
urged  against  Lancaster,  apply  to  this  scheme. 
To  use  the  words  of  the  commissidneni  :— 
'*  We  do  not  conceive  that  the  adoption  oi  a 
measure  of  this  kind  ought  to  depend  on  the 
result  of  a  mere  calculation  of  loss  or  gain.  It 
is  a  matter  of  important  public  concern,  that 
provision  should  be  made  for  the  easy  and  rou- 
venieni  admuiiatration  of  justice ;  and  it  is 
difficult  to  make  any  serious  comparisoa  be- 
tween the  probable  amount  of  such  expense, 
and  the  loss  and  inconvenience  to  individvak 
whether  jurors,  parties,  or  witnesses,  and  the 
hinderance  of  justice  occasioned  by  the  want 
of  convenient  and  proximate  tribunals,  ud 
the  consequent  necessity  of  reverting  to  ooe 
remote  and  inconvenient.  The  removal  of  the 
assizes  from  Lancaster  would  certainly  be  pn»- 


be  ffurly  estimated  at  an  average  of  six  in  eacn 
cause,  and  it  is  probable  t}iat  as  the.  amount  in 
dispute  is  generally  small,  the  costs  of  witnesses 
alone  exceed  the  amount  of  the  sum  recovered^ 
the  expense  thus  occasioned,  at. a  single  assizes 
exceeas  all  that  could  be  saved  by  paring  down 
minor  expenses  in  the  course  of  ten  years. 

Several  details  are  next  entered  into,  in  proof 
of  the  expense  and  inconvenience  of  the  present 
plan.    Ine  objections  to  the  proposed  ajtera-  i 


that  town,  who  now  derive  profit  from  the 
great  resort  there  in  the  time  of  the  assizes, 
particulariy  to  publicans.  But,  however  it  maj 
be  regretted,  that  a  change  should  be  injnriotf 
to  any  class  of  persons^  it  is  impossible  to  com- 
pare such  consequences  with  the  ahnoet  in- 
tolerable degree  of  inconvenience  now  suficred 
by  the  county  at  large." 


St^erhr  QntttB :  Rolls;  Exchequer. 
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3RoIU  Caurt. 

CONTRACT. — TITLE. — ACC  OUNT. 

j4.  having' given  notice  that  he  could  not  mahe 
out  a  g'ooft  title  qf  propertif  contracted  to 
be  sold  to  B.9  who  woe  let  into  poueseion, 
off  ere  to  rescind  the  contract,  and  demands 
back  possession.  The  title  being  fmnd  on 
enquiry t  not  fnarketdUe,  and  being  still 
objected  to  hjf  the  defendants,  the  contract 
is  ordered  to  be  rescinded,  possession  to  be 
delivered  up  by  the  defendants,  together 
with  an  account  of  the  rents  and  profits,^ 
with  costs. 

The  subject  matter  of  this  suit  was  a  contract 
entered  into  bv  the  plaintiff  several  years  a^o, 
for  the  sale  ot  his  share  of  freehold  lands  to 
the  defendants,  who  were  let  into  possession 
at  the  same  time,  and  continued  therein  up  to 
the  present.  They  objected  to  the  title  which 
the  phuntiff  offered,  which  turned  out  not  to 
be  a  marketable  one,  or  such.  «s  they  had  a 
n^ht  to  expect ;  but  it  was  the  best  the  plain- 
tiff could  make  out,  and  he  offered  the  de- 
fendants to  rescind  the  contract  and  yield  up 
possession.  The  defendants  refused  tlus  pffer, 
and  the  plaintiff  therefore  filed  his  bill,  praying 
that  the  defendants  be  ordered  to  perform  the 
contract  specifically,  and  take  such  title  as 
plaintiff  could  make  out,  or  topve  him  back 
possession  of  the  premises,  ana  account  with 
hitn  for  the  rents  and  profits  for  the  time 
during  which  they  had  held  possession.  Upon 
the  hearing,  a  reference  was  directed  to  the 
Master,  to  emjuire  whether  the  plaintiff  could 
make  a  good  title  to  the  property ;  and  the 
Master  reported  that  he  could  not.  The  de- 
fendants still  refusing  to  accept  the  other 
alternative,  the  cause  now  came  on  upon 
further  (Erections. 

Mr.  Pemberton  and  Mr.  Richards,  having 
stated  the  circumstances  of  the  case  for  the 
plaintiff,  submitted,  that  the  Court  should 
coiDpel  the  defendants  to  accept  the  title  of- 
fered, or  order  the  contract  to  be  rescinded, 
and  possession  delivered  up  by  the  defendants, 
together  with  an  account,  as  prayed  for. 

Mr.  Barber,  for  the  defendants,  opposed  this 
view  of  the  case.  There  was  no  aUe^tion  of 
fraud  or  misrepresentation  against  the  defend- 
ants in  this  contract,  and  no  ground  for  the 
Court  to  exercise  the  jurisdiction  of  rescinding 
the  contract.  The  remedy  by  ejectment  at 
law  was  open  to  the  pitdntiff.  As  to  the  ac- 
count prayed  for,  there 'was  no  stipulation 
respectmg  that  in  the  contract.  The  defen- 
dants were  let  into  possession  by  the  plcuntiff, 
on  the  strength  of  a  contract  which  he  now 
found  that  he  alone  was  unable  to  perform. 

The  Master  of  the  Rolls  said  this  was  a  case 
which  called  for  the  jurisdiction  of  the  Court. 
The  refusal  of  possession  by  the  defendants 
would  only  lead  to  vexatious  and  expensive 
proceedings  at  law,  which  it  would  be  con- 
trary to  equity  to  permit.  His  order  therefore 
would  be,  that  the  contract  be  rescinded,  and 
that  the  defendants  pay  all  the  costs  of  the 


proceedings  incurred,  from  the  time  the  plain*-, 
tiff  represented  to  them  his  inability  to  make« 
out  a  good  title!;  and  also  account  for  the 
profits  while  theyj^had  been  in  adverse  pos- 
session. 

King.yf,  King,  at  Westminster,  April  18,. 
1833. 


SHAM  DEMURRSR. — IRREGULARITY. 

A  Judge  at  chambers  having,  in  an  action  of 
assumpsit,  ordered  a  sham  demurrer  to  be 
set  aside  and  Judgment  signed,  under  tt^kUch 
Jlnal  Judgment  was  signed,  without  an  in-- 
terloeutory  Judgment,  and  ih»  debt  and  costs 
levied,  the  Court  set  aside  that  order, , 

This  was  an  action  for  18/.  18v.  6d,;  the 
balance  due  for  goods  sold.  On  the  26th  of 
October  a  quo  minus  [issued  against  the  de- 
fendant On  the  4th  of  November,  the  de- 
fendant's attorney  called  on  the  plaintiff's  at- 
torney, and  offered  to  give  a  cognovit  for 
debt  and  costs :  this  was  agreed  to.  The  cOg'- 
novit  was  given,  payable  in  a  month ;  but 
the  costs  were  not  paid»  and  a  declaration  was 
delivered  on  the  Jjth,  with,  notice  to.  plead 
in  eight  days:  the  deifendant  demurred, spe* 
cially,  assigning  for  cause,  that  lio  venue 
was  stated»  and  also  want  of  form.'  Applica^ 
tion  was  made  to  f^aughan,  B ,  and  the  de« 
murrer  ai^pearing  to  be  bad^  the  learned  Judge 
made  an  order  for  quashing  the  demurrer,  fini 
for  signingjudgment :  this  order  was  made  op 
the  3d  of  December.  The  defendant  had  de- 
manded back  his  cognovit ;  but  it  was  not  re- 
turned. On  the  4  th,  he  ruled  the  plaintiff  to 
reply. .  On  the  10th,  another  order  was  made 
for  quashing  the  rule  to  reply,  and'  final  judgr 
ment  was  then  signed.  The  defendant  gave 
notice  that  he  should  move  the  Court  to  set 
aside  the  order.  On  the  12tb,  the  costs  wer^ 
taxed :  the  defendant's  attorney  attended  and 
paid  the  costs  under  a  protest.  A.  rule  nisi 
having  been  obtained  by  Afansel  for  settio|^ 
aside  those  orders  and  all  subsequent  proceecu 
ings,  and  for  returning  the  debt  and  costs, — 

Cowling  shewed  cause. — [The  Court,  You 
abandon  the  cognovit  because  the  costs  are  n^t 
paid,  and  proceed  in  the  action.  Can  a  Jud^e 
Mchfhnbers' quash  a  demurrer  caixyiiiff  on\tne 
hce  of  it  the  appearance  of-  fiedttty?  ^ouppose 
it  is  a  8ham\demun«r  rthe  party  would  have  a 
right  toplead.}-^IIe  has  such  •  podver^  this 
CoAvt  could>' order  a  demurrer  to  be  quashed, 
and  a  Judge  at  chambers  has  the  jsama.power. 
— [Barley,  B.  That  has  been  .a  question:  it 
has  ainsen  here  before,  upon  two  orders,  one  ^ 
Baron  Gartow,  and  another  of  Baron  f^aug^ 
Aa».]-T*He  referred  to  Doe  d.  Prescote  v.  Roe^, 
that  a  Judge  h&s  authority  to  order  costs  to  be 
paid. 

Afansel,  contrh,  cited  Rend  v.  Lee\  in  which 
the  Court  of  King*s^Bench  held  that  a  Judge 
had  no  such  power.  Here  final  judgment  has 
been  signed  in  an  action  of  assumpsit,  without 


9  Bing.  104. 


>»  2  B.  &  A.  415. 
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aa  interiocutory  iudf^ment,  under  which  we 
have  been  compelled  to  pav  their  costs. 

The  Court  ordered  botn  orders  to  be  set 
ande.  It  was  agreed  that  the  debt  and  costs, 
up  to  the  time  of  the  declaratioD,  should  be 
retained ;  tiie  pUuntiff  not  to  have  an^  sub- 
seouent  costs,  or  the  costs  of  the  cognovit. 

Rule  absolute. — Forster  and  oikerg  v.  Bur- 
ton, H.T.1833.    Excheq. 


C08T8. — PLEADING. 

Where  eome  defendants  demurred  to  eome  of 
the  counts  of  a  declatation,  and  the  other 
drfendante  went  to  itsue  upon  them,  and  all 
the  defendants  weni  to  issue  upon  the  other 
counts,  and  those  defendants  who  den\urred 
got  judgment  upon  the  demurrer  before  the 
tssues  were  tried:  Held,  thai  thep  were 
not  entitled  to  have  their  costs  tasted  upon 
that  Judgment,  under  the  &i^  9  iF.  3.  c.  II. 

This  was  aa  action  for  libel.  There  were 
ten  defendants:  three  of  them  demurred  to 
Bome  of  the  counts,  and  went  to  issue  upon  the 
rest  of  the  declanOion ;  the  other  defendants 
did  not  demur.  The  demurrer  was  argued  in 
this  term,  and  judgment  riven  for  the  three 
defendants,  who  immediately  gave  notice  to  the 
pUuntiff  that  they  should  proceed  to  tax  their 
costs  on  the  demurrer. 

Mansel  obtained  a  rule  nisi  to  set  aside  the 
notice  of  taxation,  on  the  ground  that  they 
were  not  entitled  to  costs  under  the  8  &  9  W. 
3.  c.  11.  §  2;  and  cited  Astley  v.  Young\  re- 
cognized in  — —  V.  Stanway^:  he  contend* 
ed,  that  that  act  did  not  apply  to  actions  on  the 
case,  and  that  they  were,  at  all  events,  prema- 
ture, until  a  nolle  prosequi  had  been  entered. 

Hutchinson  shewed  cause. 
^  The  Court  took  time  to  look  into  the  autho- 
rities ;  and  afterwards  they  made  the  rule  ab- 
solute. 

Rule^  absolute. — Forbes  T.  Gregory  and 
others,  H.  T.  1833.    ^xcheq. 


IMMXDIATB  BXBCUTI0N.-H:08TS.- 

TION. 


lUGOXS- 


fFhere,  on  u  trial  in  uueation,  the  Ju^e  or* 
ders  immediate  emecution  to  issue,  tie  de* 
fendant  is  at  liberty  to  apply  to  the  Court 
in  the  nemt  Term,  to  be  allowed  to  enter  a 
suggestion,  and  to  have  the  costs  which  he 
hue  paid  returned, 

Erle%htwed  cause  against  a  rule  calling  on 
the  plaintiff  to  show  cause  why  a  suggestion 
should  not  be  entered  on  the  record  to  deprive 
the  plaintiff  of  his  costs,  pursuant  to  the  Court  of 
Requests  Act,  and  why  the  plaintiff  should  not 
refund  the  costs  which  had  been  paid  supra 
protest.  The  cause  was  tried  in  the  long  va- 
cation ;  and  the  Judge  made  an  order  for  im- 
mediate execution.    He  contended  that  the 


«  2  Burr.  1233 


^  5  East,  161. 


application  came  too  late,  ftnal  Judgment  W- 
in^  l)een  signed,  and  the  damages  and  costs 
paid.  The  defendant  should  have  gone  before 
the  Judge  who  tried  the  cause,  and  obtained  u 
order  to  stay  execution. 

Talfourd,  Serjeant,  coniri, 

Lyndhurst,  C.  B. — ^I  am  of  opinion  thst  tlie 
defendant  has  done  every  thing  he  could  be 
reasonably  expected  to  do :  to  prevent  an  ex- 
ecution,  he  pays  the  monev  under  a  protest, 
and  gives  notice  to  the  shenff  to  keep  it,  and 
immediately  in  Michaelmas  Tejm  conies  to  tlie 
Court. 

Rule  absolute.— AmMt/^  t.  OfiMf,  H.T. 
1833.    Excheq. 


TAXATIOW. — STAY  OF   PROCBEDIHGS.— BilL. 

9Fhere,  in  the  course  of  a  cause,  an  order  vti 
made  for  tasinf  the  biU  on  which  tketc^ 
tion  was  brought,  and  which,  by  midtiit, 
was  drawn  up  as  a  stay  of  pneeed»ngt; 
Held,  that  the  bail  could  not  avail  tkm- 
selves  of  that  order  as  a  gicing  of  time,  a 
as  to  discharge  them. 

An  agreement  between  the  piaintif  end  de- 
fendant, that  the  plaintiffs  bUlshoald  ttt 
be  tasted,  held  not  binaing  upon  thebsiL 

This  was  an  action  on  an  attorney's  bilL  The 
defendant  had  given  a  bail  bond,  and  an  order 
had  been  made  hjBayley,  B.  that  the  bill 
should  be  taxed.  The  clerk  had  drawn  up  the 
order  as  a  stay  of  proceedings.  Nothing  ms 
done  upon  the  order ;  and  it  was  then  agreed 
between  the  plaintiff  and  defendant  that  the  bill 
should  not  oe  taxed.  A  rule  had  been  ob- 
tained by  the  bail,  callmg  on  the  phuntiff  to 
shew  cause  why  the  bul  bond  should  not  be 
delivered  up  to  be  cancelled ;  against  which  tbe 
plaintiff  shewed  cause.  The  bul  are  not  pre- 
judiced, because  the  order  of  Mr.  Baron  &y- 
ley  being  drawn  up,  a  stay  of  proceedin|j;s  ns 
BO  drawn  up  by  mistake ;  and^as  there  was  ao 
stay,  their  only  mode  of  getting  rid  of  theirlh- 
hihty  was  by  putting  in  and  perfecting  biil 
above,  who  might  have  rendered  the  defendaal 

Bayley,  B.-^o  $  but  the  bail  are  prejodiccd 
by  the  agreement  not  to  tax ;  and  they  are  ea- 
titied  to  every  opportunity  to  reduce  tk 
amount. 

/>/^//.---The  baU  are  bound  by  the  acts  of 
the  principal ;  and  if  he  does  not  choose  to 
dispute  the  amount  of  his  debt,  the  bail  shifl 
not. 

Jervii,  coutrh, — ^The  bail  are  prejudiced  byi 
stay  of  proceedings. 

bayley,  B. — You  cannot  contend  that  joa 
can  take  any  advantage  of  the  mistake  la 
drawing  up  the  order. 

Jervis.^The  bail  then  are  pr^u(ficed,  by 
being  unable  to  tax  thebilL 

Knowles,  on  the  same  side»  was  commenoB^ 
to  argue  that  the  Judge's  oitler  operated  as  • 
stay  of  proceedings. 

bayley,  B. — ^It  is  quite  uadess  to  ct4itea^ 
that  point. 

Knowles.—U  the  conduct  of  the  paitjes  a 
the  suit  is  such  as  to  lead  the  bail  to  bdk^s 
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th«t  they  need  not  put  in  8i>eoial  baiV  they  are 
prejudiced ;  here  tne  conduct  was  such  as  to 
indace  them  to  act  upon  such  betief.  The 
a/^ement  is  a  fraud  upon  the  bail.  He  cited 
Clfft  V.  Gfffy  9  B.  &  C.  422,  in  which  it  was 
held,  that  where  a  pkintiff,  with  the  consent 
of  the  bail  to  the  sheriff,  took  a  cogTUwU,  with 
a  stay  of  execution  for  a  month,  although  the 
bail  continued  liable  (the  debt  not  haying  been 
paid)  yet  the  plaintiff  could  not  take  proceed- 
mgs  tfainst  them  without  fairing  them  notice 
that  the  cognovit  was  unsatisfiedL 

Boflefff  B. — That  case  is  not  in  point.  Bail 
above  are  at  liberty  to  render  thdr  principal ; 
bail  to  the  sheriff  are  not.  But  see  Ckarilon  v. 
Moms,  6  Bing.  427. 

Per  Cur. — The  rule  must  be  discharged,  but 
without  costs.    The  bill  to  be  taxed. 

Rule  discharged  without  costs. — tFiHuman 
V.  IFood,  H.T.  1833.  Excheq. 
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House  of  Lords. 

PBITT  .COUNCIL   APPSAXS. 

This  Bill  has  been  read  a  third  time  and 
passed. 


iinisMNiTT  (abticlbd  clbbks). 
Read  a  third  time  and  passed. 


LOCAL   JVRISDICnOKS. 

This  Bill  waits  for  the  second  reading, 
isrhich  will  be  appointed  as  soon  as  the  Re- 
port of  the  Common  Law  Commissioners 
has  been  received.  We  are  prepared  with 
a  long  series  of  "  Reasons  against  the  Bill," 
but  defer  them  for  the  present. 


COUBT  OV  CHANCBBT  BB0VLATI0K8. 

This  Bill  waits  for  second  reading.  We 
refer  to  the  statement  of  it  in  our  first  ar- 
ticle. 


House  of  Comnums. 


LAW   AMBNDMBNT   BILL. 


or  regulations  as  to  Pleadings*  shall  be  laid 
before  both  Houses  of  Parluwient,  if  F^lia- 
ment  be  then  sitting,  immediately  on  the 
making  of  the  same ;  and  if  Parliament  be 
not  sitting,  then  within  five  days  after  the 
next  meeting  thereof;  and  no  such  rule, 
order,  or  regulation,  shall  have  effect  untQ 
six  weeks  after  the  same  shall  have  been  so 
laid  before  both  Houses  of  Pfurliament. 

Sects.  3.  &  4.  Actions  by  Part  Owners.— 
Hie  clause  giving  power  to  part  owners  of 
ships  to  have  an  action  at  law  against  other 
part  owners  has  been  struck  out,  as  well  as 
the  following  proviso,  by  which  an  arbitnt- 
tbn  might  be  compelled  in  such  actions. 

Sect.  19.  Issues  for  Snutll  Debts  be/ore 
the  Sheriffs. — The  dauae  ia  retained  giving 
power  for  the  Court  or  a  Judge,  if  satLsfied 
that  the  debt  or  damages  to  be  recovered 
shall  not  exceed  fifty  pounds,  and  that  the 
trial  will  not  involve  any  difficult  question 
of  law  or  fiEkct,  and  such  Court  or  Judge 
shall  think  fit  so  to  do,  to  order  the  issue 
to  be  tried  before  the  Sheiiflf  of  the  county 
where  the  action  is  brought. 

Sect.  28.  Admissibility  of  Witnesses. — 
In  the  section  rendering  witnesses  inter- 
ested  solely  on  account  of  the  verdict  ad- 
missible, the  fbllpwing  addition  has  been 
made  :  "  Provided  that  nothing  in  this  act 
contained  shall  render  any  witness  adnusn- 
ble  for  a  party  who  holds  any  estate  under 
any  lease,  grant,  or  other  conveyance  from 
such  witness." 

Sect.  30.  —  The  aHotsanee  of  Interest 
upon  debts,  as  it  stood  originally,  is  quali-> 
fied,  by  requiring  that  "notice  shall  be 
given  in  writing  to  the  debtor  that  interest 
will  be  claimed  from  the  date  of  the  demand 
untQ  the  time  of  payment." 

Sects.  41  &  42.  Arbitration. — Power  is 
given  to  the  Court,  or  any  Judge  thereof,  from 
time  to  time,  to  enlarge  the  time  for  ari>i« 
trators  to  make  their  award ;  and  on  the 
implication  to  compel  the  attendance  of  a 
witness,  the  county  where  the  witness  is 
residing  at  the  time  shall  be  set  forth,  or  the 
Court  or  Judge  be  satisfied  that  such  person 
cannot  be  found. 

The  Bill  was  read  a  second  time  on 
Wednesday  the  24th,  and  committed  for 
Wednesday  the  Ist  of  May. 


Tills  Bill,  with  the  amendments  made  in 
the  Committee  of  the  Lords,  has  just  been 
printed  in  the  Commons.  The  following 
are  the  alterations ;  to  which  we  add  refer- 
ences to  the  sections  of  the  original  Bill,  as 
printed  p.  889^405,  ante. 

Sect.  1.  PfeacKa;^.— The  rules,  x)rden,  I 


PATMBirr  OF  DBBTS  OUT  OF  BBAL  XSTATB. 

The  Committee  on  this  Bill  has  been 
deferred. 
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'     ASBIKES  ftBMOVAL. 


This  Bin,  which  will  be  highly  bene- 
ficial to  tlie  public,  has  been  read  a  second 
time,  and  committed.  The  effect  of  the 
measure  may  be  judged  of  by  the  facts 
stated  in  regard  to  Lancashire.  Vide  page 
5U,  ante. 


ANSWERS  TO  QUERIES. 


HatD  of  attaniis'* 

CHARACTER  OF  A   CLERK.      P.  419. 

An  action  for  damages  wiU  lie  against  such 
officer,  not  only  by  the  clerk,  but  also  the 
proctor ;  because  the  one  may  lose  a  valuable 
situation,  and  the  other  the  services  of  a  clerk. 
It  cannot  be  in  the  power  of  such  officer  legally 
to  prevent  a  proctor  entering  this  person  as 
clerk.  S.  L. 


Eatn  of  EsnUlorlf  antt  Ctnsnt* 

RENT. — DISTRESS.      P.  436. 

• 

//.  /?.  has  the  power  of  distress :  I  think  it 
wDl  not  be  waived  by  the  verbal  agreement 
entered  into  between  J.  and  B,,  nor  by  the 
new  tenancy ;  because  B.'s  Hen  on  the  goods, 
which  were  never  removed  off  the  premises, 
evidently  still  remidn  as  a  security  for  the  pay- 
ment of  the  rent  in  arrear ;  for  no  verbal  pro* 
mise  to  pay  at  a  certain  time,  M.to  pay  interest 
on  the  rent,  takes  away  the  right  vested  m  a 
landlord  to  distrain.  Sherry  v.  Preston,  2 
Chit.  245.iJNor  even  where  a  tenant  gave  a 
note  of  hand  for  the  amount  of  rent  in  arrear 
which  the  landlord  accepted,  and  was  not  paid, 
the  landlord's  right  of  distress  was  not  an- 
nulled ;  for  he  stands  in  the  same  c»acity 
Rntil  the  rent  is  absolutely  dwhaMred.^«m« 
v.  ShfwM,  and  Eirer  v.  Cl{fton  {Lad^\  BuU. 
N  P.  ISZ  And  if  the  tenant  should  fraudu- 
lently take  the  goods  off  the  premises,  the 
landlord  may.  within  thirty  days,  '^  not  bom  fide 
sold,  and  without  notice  of  the  fraud,  to  an- 
other, distrain  the  same,  under  the  sta*.  II  U. 
2.  c.  19.  "•  ^ 


named  in  the  covenant,  which  does  natsppcv 
by  vour  correspondent's  query.  The  ksiee 
could  assign  without  license;  but  he  wwilii 
render  himself  liable,  on  hb  bnsach  of  core- 
nant,  for  the  default  of  the  assignee,  h  is 
scarcely  possible  to  answer  this  queiy,  with  my 
degree  of  certainty,  without  ascertabung  more 
iiiUy  tiie  form  of  the  covenant  and  of  the  con- 
sent to  J>,  A.  B. 


9.8fti  of  fm^sxtQ  mOr  Contefixniini. 

LBGACT. — NOTES.      P.  484. 

Bills  of  exchange  and  promissory  notes, 
being  choses  to  action,  and  merely  secoiitie» 
for  a  debt  or  debts,  are  not  to  be  considered  as 
goods  and  chattels,  and  therefore  would  sot 
pass  by  a  bequest  of  all  the  testator's  ^p. 
perty"  in  a  particular  house.  llVes.o62. 
But  bank  notes  will  pass  by  such  a  bequest, 
they  being  quaii  cash.  Fleming  v.  Srs^, 
1  Scho.  &  Lefr.  318—19.   11  Yes.  662. 

W.D. 


Common  E«t9. 

PROMISSORY  VOTES.      P.  484. 

It  has  been  held,  and  there  are  namerons 
authorities  on  the  point,  that  with  nsptci  to 
promissory  notes  payable  6n  demand,  the  Sta- 
tute of  Limitations  runs  from  the  d^te  of  the 
note,  and  not  from  the  time  of  the  demwd. 
See  Cro.  Elis .  648  >  2  Salk.  227 ;  Sir  WMjam 
Jones,  194.  ITiere  is,  however,  controTtrsy 
on  tiie  subject.    See  3  Campb.  459. 

■  W.D. 


THE  EDITOR'S  LETTER  BOX. 


ASSIGNMENT  OP  LEASE.     VOI*.  V.  F.  419. 

It  is  my  opinion  that  H,  and  Co.  cannot  be 
called  on  by  C,  P.  to  pay  the  arrear  of  rent 
due  from  E,  F.  The  covenant  by  />.'  not*  to 
assiim  without  consent,  &c.  was  a  personal 
coveiiant,  and  therefore  H,  and  Co.,  as  assig- 
nees, were  not  liable  to  the  performance  of  it 
(3  Maule  &  Selwyn  363)  unless  they  were 


We  have  received  several  commumcatioos 
on  the  proposal  to  stamp  a  part  of  our  imores- 
sion  for  the  countiy,  but  must  wait  until  the 
present  Monthly  rat  has  reached  our  Sub- 

'scribers.  ,    «,     , 

We  thank  C.  S.  for  Ws'Tract,  ai^d  trifl  an2 
ourselves  (^  it  as  sooil  as  practicable. 

The  communication  from  Liverpool,  ofs 
substitute  for  the  General  Registry  scheme,  we 
hope  to  notice  in  the  next  number. 

The  communications  which  we  acknoiriedied 
last  week,  as  well  as  others  since  received  from 
iF;  •*  Attoraatus ; V  A.  E.  I.  j  S.j  '^-AnAssk- 
^nee ; "  W.  D. ;  "An  Old  Subscriber ;"  J.  C  j 
land  T.  B.j  are  unavoidably  'defeired,  as  well 
ias  several  reports  «f  eases  daring  the  pro- 
isentTenn. 

The  Quarterly  Digest  of  all  r^fwrted  cisei. 
being  INirt  II.  of  thaThird  VoliuBe  <rf  the  A^ 
lytical  Digest,  will  be  published  on  the  1^ 
Saturday  m  May. 


&it  lirgal  ®ii0erlirr. 


VoL.V. 


Bupn 


H  ^  ,  ■  M 


FOR 
1833. 


No.  CXXXVIII. 


c« 


Qaod  magiB  ad  nos 


Pertinet,  et  nescire  malam  est,  ai^iUmiis." 

HORAT. 


THE  SOUCrrOR  GENERAL'S  BILLS. 

No.  IV. 


CURTESY*. 


The  alteratioiu  proposed  in  the  Law  of 
Curtesy  are  necessarily  few,  as  there  is 
little  in  that  part  of  our  law  which  calls  for 
amendment.  Of  those  which  are  recom- 
mended, we  approve.  They  chiefly  affect 
two  of  the  present  requisites  to  create  the 
estate;  Ist.  The  seisin  of  the  husband;  and, 
2d.  The  birth  of  issue  of  the  marriage. 

1.  With  respect  to  the  seisin  of  the  hus- 
band; by  the  present  law  it  is  requisite,  in 
order  that  curtesy  should  attach,  that  the 
husband  should  obtain  seisin,  in  fact,  during 
the  coverture,  although  the  possession  of  a 
tenement  for  years  would  give  him  seisin. 
This  rule,  of  course,  only  applies  to  such 
hereditaments  as  admit  of  a  seisin  in  &ct. 
By  the  present  bill  it  is  proposed  to  alter 
tins  rule,  and  to  enact  that  when  a  bus* 
band  and  his  wife,  in  her  right,  shall  have 
been  entitled  to  *a  right  of  entry  in  any 
tenements  or  hereditaments,  and  her  hus- 
band would  have  been  entitled  to  an  estate 
therein,  or  tenant  by  the  curtesy,  if  they 
or  he  had  recovered  possession,  he  shall  be 
entitled  although  such  possession  shall  not 
have  been  recovered. 

2.  By  the  present  law,  it  is  necessary  to 
constitute  a  tenancy  by  the  curtesy,  that 
issue  capable  of  inheriting  to  the  lands  should 
be  bom.  It  ib  intended,  however,  to  alter 
this  rule,  and  to  enact  that  husbands  shall 
be  tenants  by  the  curtesy  although  no  issue 
be  bom. 

*  See  an  analysis  of  this  bill,  2  L.  O.  310. 
And  see  the  propositions  of  the  Real  Property 
Commissioners  on  this  subject,  2  M.  R.  3G5. 

KO.  CXXXVIII. 


The  bill  further  provides,  that  a  husband 
whose  wife  shall  die,  leaving  issue  by  any 
former  husband  living  at  the  time  of  her 
decease,  shall  not  be  entitled  to  an  estate 
as  tenant  by  the  curtesy  in  the  entirety  of 
any  hereditaments  which  such  issue  shall 
be  entitled  to  inherit,  but  only  to  one 
moiety  of  the  same ;  and  the  other  moiety 
shall  descend,  immediately  after  the  decease 
of  the  wife,  to  her  heir  or  issue  entitled 
thereto. 

The  act,  when  passed,  is  not  to  extend  to 
hereditaments  subject  to  gavelkind,  or  bo- 
rough english,  or  copyhold,  or  customary 
lands,  or  to  any  hereditaments  of  any  wife 
who  shall  die  before  the  1st  day  of  January 
1834. 


PLEASANTRIES  OF  THE  LAW. 
No.  VIII. 


Thbrb  are  some  things  personal,  and  so  in- 
separably connected  to  a  man's  person,  that 
he  cannot  do  them  by  another;  as  the 
doing  of  homage  fealty.  So  it  is  holden, 
that  a  lord  may  beat  his  villein,  for  cause 
or  without  cause,  and  the  villein  is  without 
remedy ;  but  if  the  lord  command  another 
to  beat  him  without  cause,  who  does  ac- 
cordingly, the  villein  shall  have  an  action 
of  battery  against  him.  So  if  the  lord  dis- 
train his  tenant's  cattle,  when  nothing  is 
behind,  yet  the  tenant,  for  the  reverence 
and  duty  that  appertains  to  the  lord,  shall 
not  have  trespass  vi  et  armis  against  him ; 
but  if  the  lord  command  his  bailiff  or  ser- 
vant to  distrain,  secus.     Comb's  case,  9  Co. 

76  a. 

2M 
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Pleasantriei  of  the  Law,  Nc.  VIII. 


JxuticeDodridge  fsays.  It  has  been  wit- 
tily observed,  that  all  words  which  end  in 
'  ment'  shall  be  taken  and  expounded  ac- 
cording to  the  intent;  as  parhament,  tes- 
tament, arbitrament,  &c.    Latch,  41,  42. 

It  has  been  held  that  Sain  John  and 
Saint  John  are  several  names:  .so  are 
Elizabeth  and  Isabel ;  so  Margaret,  Maiget, 
and  Margerie;  so  Gillian  and  Julian;  so 
Agneis  and  Anne;  so  cousin  and  cozen; 
so  Edmund  and  Edward;  so  Randulphus 
and  Randal;  so  Randulphus  and  Randol- 
phus ;  and  so  Randolph  and  Ranulph.  See 
Anderson,  211,  212.  2  Cro.  425,  568. 
2  Roll.  185.  So  also  Miles  and  Mils  are 
not  one  name.  Stiles,  389.  But  Piers  and 
Peter  are  one  name.  2  Cro.  425.  So 
Saunder  and  Alexander;  so  Garret,  Ger- 
raid,  and  Gerald.  2  Roll.  135.  So  Joan 
and  Jean.  2  Cro.  425.  So  Jacob  and 
Jaacob.  Mod.  Rep.  107.  3  Keb.  284. 
And  James  and  Jacob  are  several  names ; 
yet  Jacobus  is  Latin  for  both,  and  will  serve 
for  either  of  them.     2  Roll.  136. 

Cooper  brought  an  action  upon  the  case 
against  Witham  and  his  wife,  for  that  the 
wife  maliciously  intending  to  marry  him, 
did  often  affirm  that  she  was  sole  and  un- 
married, and  importuned  et  strenue  requisivii 
the  plaintiff  to  marry  her ;  to  which  affirm- 
ation he  gave  credit,  and  married  her,  when 
in  facto  die  was  wife  to  the  defendant;  so 
that  the  plaintiff  was  much  troubled  in 
mind,  and  put  to  great  charges,  and  much 
damnified  in  his  reputation.  He  had  a  ver- 
dict, but  no  judgment ;  for  by  Tuaisden,  J. 
the  action  lies  not,  because  the  thing  here 
done  is  felony :  no  more  than  if  a  servant 
be  killed,  the  master  cannot  have  an  action 
per  quod  servitium  amisit,  quod  curia  con- 
cessit.    1  Sider.  375. 

One  Carey  brought  an  action  of  trespass 
quare  vi  et  armis  against  Stevens,  for  cast- 
ing wine  upon  his  velvet  doublet;  and  well 
brought^  though  he  might  have  had  an  ac- 
tion on  the  case.    Noy,  48. 

In  Fox's  Book  <tf  Martyrs,  there  is  a  story 
of  one  Greenwood,  who  lived  in  Suffolk, 
that  be  had  peijured  himself  before  the 
Bishop  of  Norwich^  in  testifying  against  a 
martyr  who  was  burned  in  Queen  Mary's 
time ;  and  had  therefore  alterwazds,  by  the 
judgment  of  God^  lus  bowels  rotted  in  him, 
and  so  died.  But  it  seems  this  story  was 
utterly  false  of  Greenwood,  who  alter  the 
printing  of  the  Book  of  Martyrs  was  living 


in  the  same  parish.   It  happened  after,  tfatt 
one  Booth,  a  parson,  was  presented  to  the 
living  of  that  parish  where  this  Greenwood 
dwelt;  and  some  time  afiber,  in  oneofhii 
sermons,    happened    to    inveigh   serodiy 
against  the  sin  of  perjury,  and  cited  the 
passage  out  of  Fox,  that  Ghfeenwood  vas  t 
peijured  person,  and  was  killed  by  the  hand 
of  God :  whereas  in  truth  he  was  present 
at  the  sermon;  alid  dierefore  bnx^t  in 
action  on  the  case  for  calling  him  a  peijared 
person;    and  the  defendant    pleaded  waL 
guilty ;  and  Wray,  C.  J.  laid  it  down,  that 
being  delivered  but  as  a  story,  and  notvith 
any  malice  or  intention  to  slander  any,  he 
was  not  guilty  of  the  words  malidonalj. 
2  Cro.  91.     1  Roll.  87. 

John  Walter,  Knight,  Lord  Chief  Bann, 
a  profound  learned  man,  and  of  great  in- 
tegrity and  courage,  being  Lord  Chief  Baron 
by  patent  Primo  Caroli  quamdiu  <e  bene 
gesserit,  fell  into  the  King's  displeasure,  and 
being  commanded  to  forbear  the  ezerdsing 
of  his  judicial  place  in  Conrt,  never  did 
exercise  it  from  the  beginning  of  Micfaad- 
mas  Term  quinti  Caroh,  nntil  he  died,  viz. 
the  18th  of  November  1630.  But  becaose 
he  had  that  office  quamdiu  se  bene  gesmit* 
he  would  not  leave  his  place,  nor  sunender 
his  patent  without  a  scire  facias  to  shew 
what  cause  diere  was  to  detennine  or  for- 
feit it,  so  that  he  continued  Chief  Bam 
until  tlie  day  of  his  deadi.  Cio.  Car.  203. 

Jacob  Hale»  the  bmons  rope^danoa,  had 
erected  a  stage  in  Lincoln's  Inn  Fidds;  bat 
upon  petition  of  the  inhabitants,  there  vis 
an  inhibition  from  Whitehdl.  And  npon 
complaint  to  the  Judges  that  he  had  erected 
one  at  Charing  Cross,  he  was  sent  far  into 
Court»  and  the  Chief  Juatice^  told  him  he 
understood  it  was  a  nuisance- to  the  paii^; 
and  some  of  the  inhabitants  b^ng  in  Cooit, 
said,  it  occlisioned  broila  8nd'%hting8>  and 
drew  so  many  rogues  to  that  plaoe  that 
they  lost  thiiigs  out  of  their-  shqps  every 
aftomoon.  lUes  said*  that^  in  8  Car.  1» 
Noy  prayed  a  writ  to  prohibit  a  bowling- 
alley  erected  near  St.  Dunstan's  Church, 
andhadit.  Mod.  Rep.  76;  and  see  2  Keb. 
846. 

One  Cox  was  confined  ad  curiam  vim» 
Franc. plegU  et  baroms,  because  he  putoa 
his  hat  in  the  presence  and  in  ocmtempt  of 
the  Court  of  the  Lord,  and  said,  "  he  cared 
not  what  he  could  do,"  and  hindred  the 
business  of  the  Court  imdmliier  se  gereM* 
1  Keb.  451  and  465. 
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CBIMtlTAL  LAWS. 

[Concluded  ff(m  p.  443.] 

The  Solicitor-GeneraL— The  petitionen 
seem  to  forget  all  the  exertions  which  have 
been  made  of  late  yeans  to  mitigate  the  ri- 
gour of  the  crimiiial  code,  ancl  the  many  in- 
stances in  which  capital  pnniBSmientB  have 
been  abolished.    Even  in  the  last  Session 
of  Biuiiament,  acts  were  passed  for  the  pur- 
posejof  lemoving  the  penalty  of  deai^  for 
a  nmnber  of  offences ;  for  instsnce,  cattle 
and  bptae  stealings  stealing  in  a  dwelling- 
hoQse»  foKgery,  and  coining  (which  last  was 
formerly  pnnished  as  high  treason).     I  have 
attended  nuich  to  this  'subject ;  and  I  ad- 
mit that  itis  a  matter  of  ^rave  consideration, 
whether  tiie  punishment  of  death  might  not 
be  abolished  in  all  cases  of  robbery  unat- 
tended with  personal  violence.    At  the  same 
time,  however,  it  is  necessary  to  proceed 
with  caution  in  this  career.    The  Honor- 
able Member  for  Middlesex  said,  that  he 
would  abolish  the  punishment  of  death  in  all 
cases  except  those  (rfmnirder,  anon,  or  trea- 
son..   Now,  in  all  ca^es  oi  highway  rob- 
bery andbozglary,  a  n&aa  may  be  deprived 
of  his  property  in  consequence  of  threats  of 
violence.    Wilh  reference  to  such  cases,  I 
think   the  Honorable  Member  carries  his 
principles  a  little  too  for.    I  would  put  it  to 
him  whether,  if  he  were  attacked  on  the 
highway  by  a  robber,  and  threatened  with 
violence,  he  would  hesitate  to  draw  a  pistol, 
and  shoot  his  assailant,  m  defence  of  his 
life  and  property  ?  If,  then,  he  would  allow 
a  private  citizen,  in  such  a  case,  to  take 
away  life,  vriiy  should  he  not  allow  the 
state,  for  the  general  good  and  security  of 
all  citizens,  to  take  the  same  course  ?   I 
think  it  would  require  great  consideration 
before  we  abolished  the  punishment  of  death 
for  robbery  accampanied  with  violence.     I 
wish,  however^  to  be  distinctly  understood, 
that  I  am  not  opposed  to  a  mitigation  of  the 
criminal  law ;  on  the  contrary,  I  think  that 
there  are  several  parts  of  the  code  which  re- 
quire amendment ;  but  I  am  desirous  that 
such  improvements  should  be  effected  by 
csautiotts  and  gradual  means  alone.    With 
reference  to  the  petition  before  the  House, 
I  must  observe,  that  any  one  might  ceason- 
•My  suppose  that  it  had  been  drawn  up  by 
pemoas  who  have  been  asleep  for  the  last 
tea  yean»  and  ara,  consequently,  ignorant 
of  ^  important  diaoges  and  great  amelio- 


rations which  have  taken  place  within  that 
period  in  the  criminal  law. 

Mr.  T.  B»  Lennard, — I  can  assure  the 
House,  that  the  petitioners  did  not  forget 
the  conduct  of  government  with  reference  to 
those  ameliorations  effected  in  the  criminal 
law  last  year— to  which  the  learned  Solici- 
tor-General has  just  alluded.     On  the  con- 
trary, at  the  meeting  at  which  this  petition 
was  adopted,  justice  was  done  to  the  ex- 
ertions of  ministers,  and  such  of  their  mea- 
sures as  had  gone  to  mitigate  the  severity 
of  the  criminal  code  were  dwelt  on  with 
much  satisfoction.      With  respect  to  the 
present  petition,  it  is  only  one  out  of  the 
thousand  proofs  which  will  be  given  to  Par- 
liament, of  the  growing  feeling  of  the  country 
on  the  subject,  and  of  the  daily  increasing 
disapprobation  of  the  people,  of  the  severity 
of  our  criminal  code.     My  honorable  and 
learned  Mend  the  Solicitor  General  has  truly 
stated  indeed,  that  during  the  last  few  yeara 
the  punishments  for  crime  have  been  much 
mitigated.    But  there  are  still  several  crimi  - 
nal  laws  on  the  statute  book,  which  are  a 
disgrace  to  the  country.     The  honorable  and 
learned  gentleman  did   not  contend  that 
robbery  unattended  with  violence  should  be 
punished  with  death;  but  in  many  instances 
this  IB  still  a  capital  offence. 

The  Solicitor  General, — This  too  was  al- 
tered by  the  act  of  last  year. 

Mr.  T.  B.  Lennard.—l  still  think  that  I 
am  right ;  but,  at  any  rate,  no  crime  against 
property,  unaccompanied  by  violence  to  the 
person,  should,  in  my  opinion,  be  punished 
with  death,      llus  was  the  strongly  ex- 
pressed, and  general  feeling  of  the  very  large 
meeting  foom  which  this  petition  emanated. 
I  am  aware  that  the  great  impediment  in 
the  way  of  the  amelioration  of  the  criminal 
law  arises  from  the  want  of  a  good  system 
of  secondary  punishments  in  this   country. 
The  truth  is,  that  until  recently,  but  little 
attention  was  paid  to  this  most  important 
subject.     I  do  not  blame  the  present  govern- 
ment for  not  having  hitherto  taken  up  this 
subject  in  its  full  extent,  as  I  am  aware 
how  much  their  attention  has  been  engaged 
with  other  matters ;  but  I  do  trust  that  ere 
long  it  will  be  taken  up  by  them.     I  am  sa- 
tisfied that  the  adoption  of  a  good  system 
of  seccmdary  punishments  will  do  much  to 
prevent  the  commission  of  crime.    This  plan 
has  been  tried  with  the  greatest  success  in 
the  United  States,  and  it  would  be  well  for 
us  to  imitate  them  in  this  experiment.     At 
present,  the  utmost  difficulty  is  experienced 
in  bringing  criminals  to  justice,  in  conse- 
quence of  the  extreme  severity  of  the  law. 
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Thus  individuals  ^'ho  have  hecn  robbed  are 
unwilling  to  prosecute,  and  juries  will  often 
not  convict  those  who  have  undoubtedly  com- 
mitted the  crimes  for  which  they  are  tried. 

Mr.  Robinson. — I  have  been  requested  by 
many  of  my  constituents  to  support  the 
prayer  of  this  petition,  which  I  do  most 
cordially,  as  it  is  in  perfect  accordance  with 
my  own  feelings.  I  agree  with  the  Honor- 
able Members  for  Middlesex  and  Durham, 
that  the  certainty  of  the  infliction  of  a  minor 
pumshment  would  be  much  more  eflfectual 
for  the  repression  of  crime,  than  the  uncer- 
tainty, in  many  cases,  at  present  attending 
the  infliction  of  the  sanguinary  penalty  of 
death.  Experience  warrants  us  in  saying, 
that  the  relaxation  of  the  criminal  code 
would  tend  to  diminish  crime.  This  is  pe- 
culiarly the  case  as  regards  America.  I 
would  then  ask  the  Legislature,  with  this 
.example  before  our  eyes,  whether  it  is  not  a 
reflection  upon  our  character  to  let  any  fur- 
ther time  pass  over  without  taking  the  gene- 
ral subject  up  in  a  proper  manner  ?  I  hope 
that  my  Honorable  Friend  who  last  year 
brought  forward  a  bill  for  the  relaxation  of 
several  parts  of  our  criminal  code,  and  who 
succeeded  in  carrying  it  into  effect,  will 
again  take  the  matter  in  hand,  and  intro- 
duce, without  delay,  some  further  measure. 
I  know  that  a  general  feeling  pervades  all 
classes,  that  our  criminal  code  should  be  still 
further  mitigated ;  and  I  know  too,  that  this 
House  will  be  strongly  urged  to  adopt  mea- 
sures for  that  purpose  without  delay. 

Mr.  George  Lamb, — I  am  happy  in  being 
able  to  inform  my  Honorable  Friend  the 
Member  for  Maldon  (Mr.  Lennaid),  that 
the  subjects  of  prison  discipline  and  secondary 
punishments  have  been  for  some  time  under 
the  serious  attention  of  his  Majesty's  Go- 
vernment. Nothing,  however,  has  yet  been 
done  to  carry  this  object  into  effect,  as  it  is 
desirable  in  the  first  place  to  receive  the 
report  of  a  gentleman  who  has  been  sent  to 
the  United  States  to  investigate  the  condi- 
tion of  the  prisons  and  penitentiaries  there ; 
and  to  enquire,  by  personal  application,  how 
far  the  system  of  secondary  pimishments 
adopted  in  that  country  has  been  successful. 
When  we  obtain  fiill  and  detailed  informa- 
tion on  this  subject,  it  will  be  a  matter  of 
consideration  as  to  the  best  mode  of  trying 
the  experiment  in  this  country.  For  my 
own  part,  I  do  not  think  that  it  will  be  ne- 
cessary to  try  the  experiment  on  a  very 
large  scale ;  but  I  consider  that  the  Peni- 
tentiary at  Milbank  will  afford  an  ample 
opportunity  of  making  it  on  the  American 
plim,.if  it  should  be  thought  advisable  so  to 


do.   I  am  satisfied  that  it  would  be  tmneoes* 
sary  to  erect  a  new  prison  for  this  purtnse, 
as  there  is  a  great  number  of  unoocupied 
cells  in  the  Penitentiary,  and  therefore  tiie 
trial  could  be  made  without  much  expense. 
I  should  be  the  last  penon  in  tfad  world  to 
throw  cold  water  upon  the  efforts  of  the 
petitioners;   but  however  far  my  feefings 
might  carry  me  in  expressing  myooncar'i 
rence  in  the  general  prayer  of  the  ped- 
doners,  I  still  think  that  the  subject  of  it  is 
one  upon  which  the  House  should  legislate 
with  the    greatest  caution.     I   apprehend 
that  it  would  be  better,  instead  of  aboliaii- 
ing  the  punishment  of  death  by  a  genenl 
law,  to  treat  each  crime  separaiefy,  and  to 
see  what  effect  is  produced  in  each  paiti- 
cular  instance  by  die  relaxation  of  the  ex- 
treme penalty  of  the  law.     I  am  satisfied 
that  it  is  by  gradual  and  cautious  legidadoa 
that  we  can  best  qualify  the  severity  of  our 
code,  without  endangering  the  security  of 
life  and  property.     I  can  assure  the  House 
that  I  have  received,  in  my  official  capacity 
as  Under  Secretary  of  State  for  the  Home 
Department,  several  remonstrances  against 
that  mitigation  of  punishment  which  wu 
effected  last  year.     I  believe,  for  my  oirn 
part,  that  the  alterations  which  were  then 
made  in  our  criminal  code  have  produced  a 
beneficial  effect,  and  I  mention  the  ciicom- 
stance  which  I  have  just  stated  only  for  tbe 
purpose  of  impressing  on  the  House  the  pro- 
priety of  dealing  with  this  qnestu>n  vith 
moderation.     At  the  same  time  I  am  ready 
to  declare  that  we  ought  not  to  stop  in  oar 
coune  of  improvement  on  the  criminal  code 
until  we  can  fiedrly  say  that  the  penalty  of 
death  is  attached  to  no  crime  which  does 
not  deserve  that  punishment.     It  is  cer- 
tainly extremely  difficult  to  define,  in  of- 
fences against  property,  the  degree  of  dine 
which  shall  be  hdd  to  deserve  the  punish- 
ment of  death ;  but  at  the  same  time  I  vish 
to  remind  the  House,  that  it  is  the  doty  of 
the  Secretary  of  State  to  investigate  each 
case,  and  to  mitigate  the  poniahment  irher- 
ever  he  can  with  propriety  do  so. 

The  Honorable  Member  for  Middlesex  has 
alluded  to  certain  crimes  which  are  sov 
punishable  with  death,  and  he  stated  that 
capital  punishment  should  be  inflicted  in 
cases  of  murder,  anon,  and  treason  only.  1 
am  not  prepared  to  go  so  fiir  as  the  Honor- 
able Member ;  and  although  there  are  many 
cases  in  which  I  think  the  poniahment  of 
death  might  be  mitigated,  there  are  o^ieis 
in  which  it  would  be  most  inexpedient  to  do 
so.  For  instance,  all  acts  of  bui|g^ary,  whkh 
are  likely  to  lead  to  murder,  are,  in  ny  ofa- 
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nioii,  crimes  which  deserve  to  be  visited  mth 
the  extreme  penalty  of  the  law.  Nothing, 
as  I  think,  can  be  more  serious  than  the 
violation  of  a  private  dwelling  in  the  middle 
of  the  night,  when,  if  resistance  be  made  by 
the  inhabitants,  violence  is  resorted  to.  In 
such  a  case  I  think  that  the  capital  punish- 
ment must  be  inflicted,  although  there  are 
distinctions  in  burglary,  and  I  do  not  de- 
sire, for  that  reason,  that  the  capital  punish- 
ment should  be  inflicted  for  all  offences  of 
this  nature.  With  respect  to  the  sentence 
of  transportation  for  life,  which  is  now  in 
many  cases  passed  instead  of  the  sentence 
of  death,  I  am  of  opinion  that  it  is  one  which 
should  always  take  effect,  unless  in  the 
event  of  some  decidedly  mitigatory  circum- 
stances arising  after  sentence.  I  trust, 
however,  that  we  shall  soon  have  a  good 
system  of  secondary  punishments,  which,  of 
course,  will  very  much  aid  us  in  the  mitiga- 
tion of  the  severity  of  the  law.  I  hope  l^t 
criminals  will  be  punished  in  such  a  way  as 
to  deter  others  from  the  commission  of 
tsrime ;  and  if  this  be  done,  I  have  no  doubt 
but  that  in  many  cases — ^unless  where  vice 
be  too  deeply  rooted  in  them— criminals 
win  be  reformed. 

Mr.  Charles  Wynn, — I  agree  vrith  the 
Honorable  Under  Secretary  of  State,  that 
the  crime  of  burglary  deserves  the  severest 
punishment  which  the  law  inflicts.  This  is 
a  crime  of  the  most  serious  nature ;  and 
perpetrated  as  it  is,  for  the  most  part,  at  the 
dead  of  night,  it  is  not  only  ctdculated  to 
excite  the  greatest  terror,  but  also  to  lead  to 
murder,  and  more  especially  in  cases  where 
resistance  is  offered.  I  am  not,  however, 
•opposed  to  any  mitigation  of  the  criminal 
code,  as  it  stands  at  present : — on  the  con- 
trary, I  think  that  there  are  many  cases 
in  which  a  mOder  punishment  might  be 
safely  substituted  for  that  of  death.  There 
are  even  cases  which  now  come  under  the 
class  of  burglaries,  that  ought  not  to  be  vi- 
sited with  extreme  severity.  For  instance, 
a  person  merely  lifting  a  latch  of  a  door, 
and  entering  an  outbuilding  and  stealing 
above  a  certain  amount,  is  guilty  of  bur- 
glary. But  it  is  most  de»rable  that  there 
should  be  a  dassiflcation  of  crimes,  and  that 
definite  distinctions  should  be  drawn.  I 
agree  also  with  the  Honorable  Under  Se- 
cretary, that  nothing  but  very  strong  miti- 
gatory circumstances  should  ever  induce  the 
Home  Oflice  to  commute  for  a  milder  pu- 
nishment the  sentence  of  transportation  for 
life,  now  attached  to  offences  formerly  pu- 
nishable by  death.  It  is  well  known  tiiat 
tiiere  are  sheep-walks  in  Wales,  extending 


several  miles,  and  the  sheep  are  not  very 
carefully  guarded.  Now  I,  as  a  magistrate, 
have  had  cases  of  this  nature  repeatedly 
brought  before  me.  A  peasant,  from  dis- 
tress, has  stolen  a  sheep  from  the  flocks, 
with  the  view  of  providing  food  for  his  fa- 
mily. Now,  surely  there  are  mitigatory 
circumstances  in  this  case^  in  comparison 
with  that  of  a  man  who  steals  the  whole 
flock  of  sheep  for  the  purpose  of  selling 
them.  I  think  then,  that  as  well  as  in  bur- 
glaries, there  should  be  a  classification  of 
offences  as  regards  cattle  and  horse  steal* 
ing.  I  will  only  add,  that  in  alterations  of 
this  sort  it  is  necessary  to  proceed  with  the 
greatest  caution. 

Mr.  Buckingham. — I  cannot  admit  the 
analogy  between  the  cases  of  a  man  shoot- 
ing a  robber  in  his  own  defence,  and  of  the 
state  taking  away  the  life  of  an  offender 
against  its  laws.  The  individual,  at  the 
time,  is  under  the  influence  of  fear  for  his 
own  life ;  but  the  laws,  as  a  tribunal,  should 
not  be  influenced  by  fear.  The  object  of 
punishing  a  criminal  appears  to  me  to  be, 
to  prevent  a  recurrence  of  the  crime,  both 
on  the  part  of  the  criminal  and  of  others^ 
and  to  get  out  of  the  individual,  as  fiur  as  it 
possibly  can  be  done,  restitution  to  the 
state.  Of  course,  when  a  crime  is  punished 
with  death,  no  restitution  can  be  made  to 
the  state;  but  this  is  not  so  as  regards 
other  punishments.  For  my  own  part,  I 
am  prepared  to  go  further  than  the  Honor- 
able  Member  for  Middlesex,  and  as  &r  as 
the  Honorable  Member  for  Durham,  and  to 
contend  that  no  crime  should  be  punished 
with  death,  because  by  death  neither  resti- 
tution nor  reform  can  be  effected.  Another 
great  objection  to  this  kind  of  punishment 
is,  that  it  is  irreparable,  however  innocent 
the  unfortunate  sufferer  may  appear  to  be 
on  future  investigation.  As  to  the  ques- 
tions of  the  moral  responsibility  of  man  to 
his  Maker,  and  the  right  of  society  to  de- 
prive one  of  its  membm  of  life,  I  will  not 
go  into  them  at  present  $  but  on  the  con- 
sideration of  this  subject,  they  should  not 
be  overlooked. 

Mr.  R,  C.  FergusBon. — I  think  that  there 
are  certain  crimes  to  which  society,  in  jus- 
tice to  itself,  and  even  for  its  own  preserva- 
tion, are  bound  to  aflix  the  penalty  of  death. 
I  am  satisfied,  that  if  the  notion  of  the  Ho- 
norable Member  for  Sheflield  were  acted 
upon,  it  would  lead  to  the  utter  destruction 
of  society.  Society  has  an  undoubted  right 
to  deprive  one  of  its  members  of  his  life,  for 
the  protection  of  the  rest  of  the  community. 
In  many  cases,  I  am  convinced  that  the  se- 
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onrity  of.life  aad  property  depends  upon  the 
t0KTQr  of  capital  pmuehment.  With  i^etpect 
to  the  petition*  I  moat  cordially  concur  in 
the  prayer  of  it ;  for  I  think  that  a  farther 
mitigation  i^ould  be  made  in  our  criminal 
code,  which  is  undoubtedly  the  moat  san- 
guinary in  Europe. 

I  agree  with  the  Honorable  Member  for 
Maldon,  that  many  crimes  are  called  bur- 
glaries  which  ought  not  to  be  included  with- 
in that  dass  of  offences.  On  this  ground, 
tiierefore,  1  think  it  most  advisable  tiiat  there 
shovdd  be  a  .more  accurate  definition  than 
exists  at  present,  of  the  crime  of  buiglary. 
I  agree  also  with  my  honorable  friend,  in 
thinking  that  the  penalty  of  death  ought 
not  to  be  attached  to  crimes  which  are  not 
attended  by  nolence,  or  acts  exciting  bodily 
terror.  With,  reference  to  the  act  passed 
last  Session  for  an  amelioration  of  our  crimi- 
nal oode»  and  for  which  every  credit  is  due 
to  my  friend  the  Member  for  Liverpool  (Mr. 
Ewart)j  who,  I  trust*  will  bring  forward 
other  uaeful  measures  of  a  similar  nature,  it 
smat  be  remembered  that  it  only  abolishes 
Hhejpunishmeiit  of  death  for  larcenies.  The 
meve.act  of  breaking  into  a  dwellifig-house 
in  the  open  day,  and  stealing  therefrom,  is 
atill«  capital  felony.  If  a  man  forces  a 
ilfttdiand  commita  a  robbery,  he  is  still  li- 
able to  the  extreaie  sentence  of  the  law. 
Tfak  is  called  a  **  burglary,"  and  it  only 
ahewB  the  necessity  of  having  a  better  defi- 
jutaon  or  dassification  of  crimes.  I  confess 
tibsit  I  should  hesitate  before  I  consented  to 
aboHah  the  capital  punishment  in  the  case  of 
iMreaking  into  a  dwellittg-hovse  at  the  dead 
of  tiie  lu^,  and  being  armed  to  resist  the 
ismatea.  .  I  am  of  opinion  that  tiie  general 
inqiiiry  should  be  instituted  into  the  nature 
and  extent  of  our  system  of  punishments, 
with  a  view  to  the  adoption  of  a  more  la- 
tioiial  system  of  secondiiry  punishments  than 
we  hare  at  present.  I  repeat,  that  I  cordially 
concur  in  tiie  prayer  of  the  petition ;  and 
that*  as  we  surpass  other  nations  in  civiliza- 
tion, so  J  heartily  wish  that  our  criminal 
laws  may  be  better  adapted  to  such  a  state 
of  things,  and  that  we  may  no  longer  be 
obnoxious,  as  we  at  present  are,  to  the 
-ahaige  of  having  more  sanguinary  laws  than 
any  other  European  nation. 

The^ttonwy  General. — I  rise,  lest  my  si- 
lence should  be  misunderstood.  I  will  yield 
to  ao  Honorable  Gentleman  in  this  House  in 
my  desirB  to  mitigate  the  severity  of  the  cri- 
nanal  code«  I  believe  that  there  are  many 
cases  with  respect  to  which  a  milder  punish- 
mentdianis  nowapplied  ooghttobe  inflict- 
ed; but  I  agree  wi^  my  honorable  friend 


the  Under  Secretary  for  the  Home  Depsit- 
menti  that  the  most  judictoos  course  to  pur* 
sue  with  regard  to  any  future  relaiitfion 
that  may  be  deemed  necessary,  wouM  be, 
to  deal  with  ih»  cases  separately  aad  in  de- 
tail, instead  of  by  a  general  enactment.  la 
legislating  cm  this  subject,  it  will  be  neces- 
sary to  ezeroise  the  greatest  care,  and  not  fed 
lose  sight  of  the  geaeral  principles  we  bave 
hitherto  acted  upon.  It  is  desnaUe  thatve 
should  rather  proceed  on  practical  grounds 
than  on  any  mere  theoretic  notions. 

Mr.  Rotoh. — I  expect  very  litde  will  be 
done  towards  the  pcevention  of  crime,  uslil 
the  reoommendatioas  of  different  Commit- 
tees of  this  House  respecting  prison  dtsd- 
pline  be  carried  into  effect.  I  am  sorry  to 
say  that  those  recommendations  are  very 
generally  neglected  throughout  the  country; 
and  here  I  will  call  the  attention  of  the 
House  to  the  concluding  sentences  of  the 
petition : — "  That  your  Honcurable  House 
win  introduce  such  a  thorough  and  effident 
reform  of  the  Criminal  Law  as  will  render 
it  more  wixiHary  to  public  morals  than  to 
private  vengeance*  and  by  a  judicious  sys- 
t^n  oi  prismi  discipline,  afford  that  protec- 
tion to  property,  of  which  all  persons  nuy 
avail  thonselves,  without  purchaaiag  it  by 
the  sacrifice  of  human  life." 

I  regret  that  so  little  attention  has  beea 
hitherto  devoted  to  this  subject  in  any  of  our 
prisons,  and  that  regulations,  which  the  lav 
directs,  are  seldom  or  never  attended  to. 
The  law  is  violated  in  this  respect  ahnost 
under  the  eyes  of  the  House  of  Commons. 
I  alhide  particularly  to  the  state  of  the  Pri- 
son of  Newgate*  in  the  city  of  London, 
which  is  really  a  disgrace  to  the  country. 
1  can  ^)eak  with  oertainty.  on  this  subject, 
as  lam  aae  of  the  visiting. nuiguftrates.  Se- 
veral attempts  have  been  made  to  classify 
the  prisQuers;  but  the  confined  state  of  the 
prison  renders  such  a  classi6pati9n  impossi- 
ble«  There  are  at  present  1200  prisoners 
within  the  small  space  of  that  prjaon.  Al- 
though the  City  of  London  recently  had  the 
opportunity  of  eii^iarging  Newgate,  by  the 
purchase  of  some  extensive  premises  adja- 
cent t6  it,  they  refused  to  do  ao ;  and  thus 
all  hopes  of  a  classification,  for  a  time,  are 
at  an  end.  I  trust  that  the  government  will 
take  up  the  subject,  and  bring  forward  some 
measure  relative  to  secondary  puniahaientB 
and  prison  discipline,  and»  at  the  same  time, 
to  tidce  proper  care  to  enforce  the  latter  in 

Mr.  J^wor/.— >I  most  cordially  concur  in 
the  prayer  of  this  petition^  and  I  have  no 
doubt  that  this  will  be  followed  up  by  many 


Skeriffs*  Court,  London. — Bankng^tcies  superseded.-^ Bankrupts. 


52a 


other  petitions  of  a  similar  character.   I  was 
much  gratified  at  hearing  that  Cbvemment 
had  sent  out  a  gentlemen  to  America  to  ex- 
amine into  the  state  of  prison  discipline  in 
that  country.     I  have  reason  to  believe  that 
the  system  which  is  now  generally  acted 
upon  in  the  prisons  of  Philadelphia,  New 
York,  and  the  New  England  States,  has 
led  to  the  most  beneficial  results.     I  trust 
that  this  Session  will  not  pass  over  witliout 
some  further  relaxation  of  our  criminal  code 
being  effected.    I  am  quite  at  a  loss  to  un- 
derstand the  policy  which  can  justify  laws 
of  such  severity.    And  here  I  cannot  help 
referring  to  one  most  fertile  source  of  crime 
— namdy,  the  Game  Laws.   I  find  that  dur- 
ing the  last  nine  mondis,  no  less  than  be- 
tween 3000  and  4000  persons  have  been 
arrested  for  infractions  of  those  laws.     I 
think  that  it  would  be  infinitely  better  that 
every  head  of  game  in  the  country  should  be 
destroyed,  thim  that  such  disastrous  effects 
should  be  produced  by  maintaining  any  part 
of  these  pernicious    laws.     I  would  also 
direct  the  attention  of  the  House  to  the 
clause  in  the  Anatomy  BUI  of  last  year,  by 
iTirfaich  it  is  directed  that  the  bodies  of  mur- 
derers should  be  hung  in  chains.     In  my 
opinion  this  clause  should  at  once  be  got  rid 
of;  as  it  is  really  an  insult  and  a  disgrace 
to  the  country. 

SHERIFFS'  COURT,  LONDON. 


The  following  gentlemen  have  been  appcnnt- 
ed  by  the  Common  Council  to  take  affidavits 
of  debt  and  of  process,  and  issue  the  different 
\mt8.  who  will  act  either  at  the  Public  Office 
in  White  Cross  Street,  or  at  their  respective 
offices. 

John  Gould,  1,  Oreat  St.  Helens,  Btshopsgate 

Street. 
Kichard  Gude.  88,  Lombard  Street. 
'  Brace,   1,  Trump  Street,   King  Street, 

Cheapside. 

jittornies  admitted,  Tuesday  26M  March,  1833. 

David  William  Wire,  30,  St.  Smthin's  Lane. 

Thomas  Lott,  43,  Bow  Lane. 

M.  B.  Miller,  15,  Clifford's  Inn. 

Thomas  Gole,  63,Lothbury. 

M.  E.  Wilkinson,  10,  Broad  Street  Buildings. 

John  Curtis,  3,  Charlotte  Row,  Mansion  House. 


BANKHUFTCIBS  SUPERSEDED. 

Frvm  Mar.  33,  to  Jfr.  19, 1818,  both  imelmtlm. 

Byen,  Geo.,  Pall  M«1I,  Hatter. 

Hudton,  Jo*.,  Oxford  Street,  St.  Marylebone,  Tobacconbt. 

Hehir,  John,  jua.,  I^gh,  Warwick,  Baker. 

Hodson,  Edward,  ThraMton,  Northampton,  Linen  Draper. 

Lnptoo,  Jamea,  and  John  Httdson,  Wakefleid,  York,  Com- 

mission  Wool  Agents, 
amith,  Wm.,BiUingMate:   Angel  Alley,  San  Street,  Btoh. 

opante  Street;  Lamb's  Court,  Spitalfltldij    Victoria 

Cottaffc,  Soath  Lambeth  ;  Hampton  Wick,  MiddKfCX; 

and  Thimci  Ditton,  Surrey,  Fiihmonpr.  • 


BANKBUFTB. 
/VoH  Mar.  23,  to  Jfrii  19, 1888,  boA  tmhatoa. 

Aatbury,  John,  Meece  Houm,  Bcdethall,  and  Samuel  Davi- 

son.  Stone,  Stafford,  Brewers.     Bariow,  Atone ;  Barber, 

Fetter  Lane. 
Attree,  John,  Brighton,  Grocer.        Grttm,  Off.  Ass. ;    Wirt, 

8t.  Swithin*sXane. 
Annicage,  Wm.,  Sowerbv  Bridge,  Halifax,  York,  VictftaHer, 

&c.    ./a9«M  &  Co.,  Coleman  Street ;  /To/royt/e,  Halifax. 
Buckle,  Cherry,  Barnard  Castle,  Durham,  Groeer.       7>a«. 

Beaufort  Buildings,  Strand.     Bickm^mm,  Barnard  Cas- 
tle. 
Barrington.  Wm.*  Smdbarh  Heath,  near  Sandbach,  Ches« 

ter.  Silk  Throwster.    Earlc^  Ashton-under-Lyne :  Fox, 

Finsbury  Circus. 
Booth,  Ann,  Buiy,  Lancwter,  Shopkeeper.    IFoodcoefr.Jun 

Bury ;  4pp<eif  &  Ckanoek^  Gray's  Inn. 
Bourchier,  Edw.  May,  and  Samuel  Bonsor,  Ozftml  StKef. 

Tallow  Chandlers.    WkUHMgum,  Dean  Street*  Finsbury 

Square. 
Breeds,  Boykett,  Hastings,  Lime  Burner;  Porter  Merdiant^ 

&c.    Ql9m»h  Co.,  America  Square. 
Barehead,  Geo^  New  Malton,  Yoric,  Com  Merchant,  &c. 

LeviS,  BIy  Place,  Holborn }  jtmderao^  York. 
BoUin,  Charles,  Barrossa  Placcw  Queen's  Elms,    Chelsea. 

Plumber.        WiUimm$,  Ely  Plaoe^  ftotbom;    OrakaC 

Off.  Ass. 
Blackburn,  James*  Soley  Tenace^   ftnionTille,    Builder. 

S4ward»,  Off.  Ass.;  Devefn  Dorset  Street,  Fleet  Street. 
Balkwiil,  Francis,  Plymouth,  Devon»  Cora  Factor.     JtUMtom 

Ad  Co.,  Freeman^  Court,  Cornhillf    Wooleoatbak  Co,, 

Plymouth. 
Bowjrin,  John  Field,  Wm.  Field  Bowein,  and  Thomas  Field 

Bowein,  Bristol,  Plumbers.      f#%iie  «»  mutmore,  Lin- 
coln's Inn ;  B«Ma  bt  Co.,  Bristol. 
Boot.  James,  Wedneabuiy,  Stafford,  Victualler.       fFkUebi 

IVhUnufre,  Lincoln's  Inn )  SmUk,  Walsall. 
Bacon,  Henry  Andrew,  SheAcM,  York,  Mnter.     Batiw  St 

Co.,  Chancery  Lane  ;  SuUeil,  Shemeld. 
Blake.  John,  Blandford  Fomm^  Doiaetthire,    Victualler; 

CAtily,  Shaftesbury;    SteiMM,  Wood.  8t  Co^  Uttle  St. 

Thomas  Apostle. 
Brawn,  Bob.,  Mattlshall,  Nbrfblk,  Sbdipkeeper.       Messrs. 

Taytor*  FeatherstoneBulIdisgti    J9ae*A«M,  East  Dere- 
ham. 
Baker,  John,  Botherhithet  and'  Cold  Bath  Square,    Ship 

Owner,  &c.    BeUker,  Off.  Ass.  i  Noku,  Charlotte  SCreet» 

Bloomsbury. 
Bennett.  Samuel.  Horsley,   Gtoucester*   Flock  Merchant. 

WkUe  Si  WUmoro,   Bedford  liow|      WkaOtf,-  jun., 

Cirencester. 
BrigB,  Hunter,  Leeds,  Tork;  Ghw  Maitislbetowr.    SnHA  Sb 

Co.,  Leeds ;  WUtm,  SoathaMpto«t  Street,  Bloomsbury. 
CharleewoNte*  jktteph,  HaUAui,  York,  .Marohant.     Jmamea, 

&  Co.,  Cpleman  Street;  SdmarJt,  Halifax. 
Curtis,  RIoh.,  Warrington,  Lancaster^  Tteacr.  Jlfilbe8iC0.* 

Temple :   JifooiUe  &  Co.,  Blackburn. 
Chiqiimatt.  James  Ebenescr*  Little  llasiowden,  Wdrthaimv 

ton.  Farmer.     BtamStm  it  Co%,  Wellingborough  i  Hod- 

SON,  King's  Road,  Gray's  Inn.  -•  »    > 

DIstin,  John,  BridgewAter,  Somerset*  Ironmonger.    JUnJcia. 

Bristol ;  AfereillA  bt  Rteoe.  New>99uare,  Lincoln**  lnn» 
Davies,  Tho..  Liverpool,  Currier,  dec.      WbiUHoaaa,  Castle 

Street,  Holborn :  Hiiutle,  LiTcrpool. 
Datvenport,  Henry,  Kingston-upon-Holl,  Grocer.    TSIsons  8i 

Co.,  Coleman  Street ;  fVtlia,  Kinnton-upon-Hull. 
Ellis,  John,  Princes  Street,  HanoTer  Square,  Tailor.     Oib~ 

sea.  Off.  Ass. ;    StarHatfs  Leicester  Square. 
Brans,  Joseph,  Clatnes,  Worcester,  Horse  Dealer.      Qmim» 

mell  bk  Co.,  Worcester.    Sharp  &  Fittd,  Old  Jewry. 
Edleston,  JamMb  Manchester,    Comnuaskm  Agent;    and 

Stockport,  Chester,  Spinner  be  ftanuAurturcr.    JdHmg^ 

tarn  bt  Co..  Bedford  Bowj  Marrii  bt  Co.,  Manchester. 
Firth,  John.  Skircoat,  Halilbx,  York,  Clolh  Manufacturer. 

Jofass  «  Co.,  Coleman  Street ;  Messrs.  Hotrofde,  Halh 

fftX. 

Fraser,  Daniel,  Pulteney  TCmbee^PMNMieille,  Ship  Owners 

Groooi,  Off.  Ass.  |  Messrs.  Gole,  Lothbury. 
Fairbarn,  John»  Castleford,  York,  Grocer,  btc,       Hormer, 

Pontefract  j  fiddejf,  Seijeant's  Inn,  Fleet  Street. 
Ferguson,  Bobert,  Old  Broad  Street,   Oommfaalon  Agent. 

Sherwood  bt  Co.,  Dean  Street*  boathwark;   T^amd, 

Off.  Ass. 
Fishwick,  Rich.,  Bury,  Lancaster,  Woollen  Mannfiictnrer* 

Afcfae  flrOo.,  Temple  t  GnMdy.Bory. 
French,  Henry.  WhttechapeL  Glass  Cutter,  btc.       Oibaoii, 

Off.  Ass.-;  TUaom,  k  Co.,  Colemaii Street. 
Qrekz,  Alexander  Mount*  Great  St.   Helens*    Btshopsgate 

Street,  Wine  Merchant.    Han^timg,  Chancery  Lane. 
Garbutt,  William,    Kirby  Moorside,  York*  Brick  Maker, 

IPig'fcs»ort4  bt  Co.,  Oray'k  Inn  t  SoaiAy,  Leeds. 
Grimble*J%mes,  sen.,  and  James  Onmble*  Jan.,  Elm  Street 

Gray*s  Inn  Lane,  Coach  Spring  Makers.       JbboU,  0£ 

ASS.;  BojfwtoM,  Freeman's  Court*  ComhlU* 
Houghton,  Tho.,  Ormskirk,  Lancaster,  Scrivener.     Jokaaam 

and  IreolAeral/,  Temple ;  Ckamlof,  Preston. 
HanUn,  William,  Klrkdale,  near  Liverpool*  Stone  Mnson. 

Cikestcr,  Suple  Inn  t  Cort.  Liverpool. 
Raaeock,  Tho.,  sen.,  Mnllough^,  Warwick,  Butcher*  Im. 

FkUer  bt  SaUwtU,  Carlton  Ohambers,  Begent  Street. 
Hilton*  Geo.  and  Bobert,  Chorley,  Lancaster,  Cotton  Spin- 
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nen.       JofaisM  it  (yeatkenll.  Temple  ;    Seddcm,  Man. 

Chester. 
Hawkins,  Joaeuh.  Old  Quebec  Street,  Oxford  Street,  Vic- 

tualler.     Yimtig  &  Jackson,  Essex  Street,  Strand. 
Harris,  Rob.,  Cannon  Street,  St.  George's  in  the  East  and 

Leman  Street,  Onodman's  Fields,  Baker.      Groom,  Off. 

Ass.  ;  IVktte  6t  fVhitmore,  Bedford  Row. 
Henderson,  Arthur.  Wallingford,  Berkshire,  Linen  Draper. 

0«6e/rfeftcm&.ro.,  London  Street,  Fenchurch  Street. 
RoUingworth,  John,  Kingsion-upon-HuIl,    Ship  &  Insur- 
ance Broker,       frosl,  Hull;  RouerlkCo.,  (i ray's  Inn 

Place, 
laemoni^r,  Thomas  Tuppar,  Little  Hampton,  Sussex,  Mer- 
chant.      CtUkotm,  Arundel}  Frtemanii,  Co,,  Coleman 

Street. 
Johnson,  Geo.,  Nottingham,  Lace  Manufacturer.      Enfitid 

&  Sow,   Nottingham}     Cwefjt  U   Enfield,   Raymond 

Butldinn,  Gray's  Inn. 
Johnson,  Wm.,  Leamington  Priors,  Warwick,     Builder. 

PUat  &  HiM,  New  fioawell  Courts    Poiterum  U  Co., 

Leamington. 
Kcct,  Charles,  Ryde,  Isle  of  Wight,  Southampton,  Grocer. 

Bogue  &  Co.,  John  Street,  Bedford  Row ;  Hotkiai,  Oos- 

port  and  Portsmouth. 
Leech,  John,  Norton  Falgate,  Grocer.  Templet  k  Co,,  Great 

Tower  Street. 
Long,  Giles,  jun.,  Croydon  and  Chelsea,  Middlesex,  Malt- 
ster.   KUeketur,  (Iff.  Ass. ;  Chantev  k  Co,,  Mark  Lane. 
Lowe,  John,   Leamington   Piiors,    Warwick,  .  Victualler. 

Piatt  k  HalL  New  Boawell  Court;    Ptatereo»  k  Co., 

Warwick  and  Leamington. 
Ifedwin,  lliomas  Peirce,  Hartlebury,  Worcester,  Dealer. 

GwUmeU  k  Co.,  Worcester:  Sharpe  k  Co.,  Old  Jewry. 
Matchitt,  John,  and  John  Ridley,  Derby,  Grocers.      &ar- 

nll,  Hatton  Court,  Threadneedle  Street  j   Smith  k  Co., 

Horlidge,  Thomas,  Manchester,  Timber  Dealer.       Vhuent, 

King*s  Bench  Walk,  Temple ;  Bartlew  k  Co.,  Liverpool. 
Mellor,  A  dim,  Blackmoor,  Yorkshire,  Clothier.       Brook, 

Huddenfleld;  Foa  Soiidsa,  Old  Jewry. 
Ifetcalf,  JohnDunoomb,  Regent  Street,  Jeweller.    Wright, 

Golden  Square ;  Laekingtcm,  Off.  Ass. 
Mitchell,  Wm.  Tbo.,  Woolwich,  Kent,  Builder.       Moires, 

Woolwich;     Nokee,    Charlotte   Street,     Bloomsburyj 

LackiHgUm,  Off.  Ass. 
May,  Geo.,  Clay  Cross,  Derby,  Shoe  Maker.       HutckiMtoia, 

Chesterfleldt  Smithton  k  Co.,  New  Inn. 
Moore,  Tho.  an«I  Alex.  Gordon  Vainhill,  Prescot,  Lancas- 
ter, Glass  Bottle  Manufactnrers.       Ftaccia,  Temple ; 

MnukiM,  Liverpool. 
Mardon,  John,  Euston  Place,    Euston    Square,    Saddler. 

BdiMTtiB,  Off.  Ass. ;  Po|i«,  Gray's  Inn  Square. 
Morris,  James,  Cheltenham,  Gloucester,  Baker.      Skirr^, 

Lincoln's  Inn  Fields. 
Metcalf,  Christopher,  Leeds,  Brewer.       Brooking  k  Surr, 

Lombard  Street  I  CawMM,  Off.  Ass. 
Meak,  James,  Strand,  Wine  and  Spirit  Merchant.      Groom, 

Off.  Ass. }    Fowter,  Clement's  Inn* 
Nathan,  Meyer,  Skinner  Place,  Size  Lane,  Stationer,     fyd- 

ncy,  New  London  Street;  Clarke,  Off.  Ass. 
Nell,  Rich.,  Grantham,  Lincoln,  Bookseller  k  SUtioner. 

White,  Grantham ;  Tofflor,  John  Street,  Bedford  Row. 
Perachon,  Wm.,  Whitechapel  Road,  Baker,    tdtpordt.  Off. 

Asa.}  iliMfioa,  Old  Jewry. 
Preston,  Francis,  St.  George's  Place,  Hanover  Square,  and 

Sloane  Street,  Chelsea,  Confectioner,      f/ifraey  k  Co., 

Chanc<>ry  Lane ;  T^nfuan/t,  Oft.  Ass. 
Robson,   Jacob,   Newcasile-upon-Tync,  Ship  Owner,   Sec. 

Jmory  k  Co.,  Throgmnrton  Street ;  Graham,  Off.  Ass. 
Raltenbuiv,  Wm.,  East  Lane,    Bermondsey,   Shipwright. 

IfVsi  &  Marru,  Crescent,  Minories:  Lackimgton,  Off. Ass. 
Rice,  Tho.,  Old  Brompton,  Mason  &  Builder.       A'ticAeaer, 

Off.  Ass. :  Drmce  k  Co,,  BiUiter  Square. 
Sutherland,  John,  Liverpool,  Coppersmith.     Battle  k  Co., 

Chancery  Lane  j    Messrs.  Craniv,  Liverpool. 
Stroud,  Tho.,  Crown  Street,  Soho,  Goldsmith.      Green,  Off. 

Ass.  t  Wiee,  Harpur  Street,  Red  Lion  Square. 
Smith,  Wm.,  Lymtngton.  Southampton,  Surgeon,  kc.   Bel- 

ciker, Off.  Ass.;  FanjiLharto^k  Co.,  Lincoln's  Inn  Fields. 
-Stainbank,  James  Dawes,  Honiton,  Devon,  Grocer.    Abbott, 

Off.  Ass.}  Hmdmarth  k  Co,,   Crescent,  Jewin  Street, 

Cripplegate. 
Slater,  John,  andWard,  Strand,  Wax  and  Tallow  Chandlers, 

Grocers,  kc.    Kitchener,  Off.  Ass. ;  JeUmfon,  Ely  Place. 
Stevens,  Seth,  Brieriev  Hill,   King's   Swinford.    Stafford, 

Builder.    CIcirAre,  JtichardB,  k  Co,,  Lincoln's  Inn  Fields ; 

Maeon,  Bilston. 
Stead,  Jos.,  Leeds.  York,  Saddler.       ^mitkson  k  Co.,  New 

Inn  t  Dunning  k  Co.,  Leeds. 
Senior,  George  Frasi,  Goswell  Street,  Clerkenwell,  Engineer. 

Lococit  k  Co.,  Sun  Court,  Comhill ;  WUtmore,  Off.  Ass. 
Turner,! ho.,  Liverpool,  Ironmonger.       CroM,  Liverpool; 

Fincent,  King's  Bench  Walk,  Temple. 
Threlkeld,  Wm.,  Winchester  Street,  Broad  Street,  Grocer. 

Tiamer,  Basing  Lane ;'  Caanoa,  Off.  Ass. 
Tucker,  Joseph  Vincent,  Sun  Street,  Bisbopsgate,  Plane  and 

Edge  Tool  Maker.    Gibaon,  Off  Ass.  iCnmch,  Billiter  Sq. 
Thunder,  Rob.,  Bath,  Grocer.    M  essrs.  ^raof ,  Surrey  Street, 

Strand;  Toy/or,  Bath. 
Towen,  James,  Strand,  1  nsurance  Broker.    OUvenon  k  Co , 
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Chancery  Reform*  4,  6,  85, 92,  247,  31 1, 424. 

Relation  Bill,  501. 
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Devise,  275,  2M,  355,  434. 

freehold,  lti2,  194.  210,  306, 365. 
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Judges'  Chambers,  186.  264,  300, 346. 
Judgment,  128,  270,  428. 
Judicial  Characters,  see  Table  of  CmUenUm 
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Min^Vt  Mr.y  anecdote  of,  36. 
Miscellanea^  passim. 
Mortgage,  16,  36,  146,  418. 

Nisi  priiu  arrears,  215. 
Nonsuit,  113. 
Norfolk  assizes  bill,  315. 
Northern  Agents  Society,  333. 
Notes  of  the  Week,/HiJ»/j» 


Obituarv,  legal,  335. 

Official  Assignees,  225,  423. 
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Original,  proceedings  by,  146. 


Parliamentary  Returns,  see  Table  of  Conienu. 

Debates,  247, 442,  463,  519. 

Proceedings,  saiTfim . 
Parliament,  new  Bills,  see  TaUe  of  Contents, 
Parliament,  privileges  and  rules,  234,  282. 
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Bills  for  Accounts,  494. 
Patents  for  Inventions,  360,  377- 
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Promissory  note,  99, 244, 516. 
Priority,  415. 
Prisoner,  158,  270,  430. 
Privy  Council  Appeals  Bill,  462. 
Publications,  list  of  new,  84, 180,  260,  340, 

452,  524. 

preparing,  180, 260. 
Puis  darrein  continuance,  12. 
Punishment  of  death,  100, 132. 
Punishments,  secondary,  89, 166. 


Remanet  fees,  193. 

Remarkable  Trials,  see  TaMe  of  Contents. 

Rent,  418,  516. 

Reports  of  decisions  in  the  Superior  Courts, 

passim. 
Requests,  Court  of  318, 497. 
Reviews,  see  Table  of  Contents. 
Rolls  Court,  decisions  in,  passim. 
Royal  fish,  296. 
Rules,  new,  of  the  Common  Law  Courts,  17» 

23, 50, 58, 142, 155,  272. 

Scotland,  law  of,  89. 

Settlement,  16,  98. 

Service  of  process,  241, 353. 

Shares  in  canal,  343. 

Shelford's  Law  of  Lunatics,  106,  121. 

Sheriffs'  Court  London,  449,  523. 

Shrubs,  230. 

Sittings  in  the  Superior  Courts,  see  Table  of 
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Solicitor's  costume,  154. 
Somers,  Lord,  261. 

Stage  coaches  and  hire  of  horses,  90, 362. 
Stamp  Acts,  510. 
Strickland  on  Law  Reform,  422. 
Superior  Courts,  recent  decisions  in,  jew  an  m. 
Smrrivorship,  presumption  of,  38. 


Quakers'  eligibility  for  parliament,  60,  227, 

294,  33L 
Quarter  Sessions,  178. 
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Quit,  notice  to,  15, 116, 435,  484. 


Ram's  Assets,  review  of,  41. 
Real  P»>perty  Bills,  309, 407, 477, 463,  485. 
Recovery,  The  last,  362. 
Reformers  of  the  law,  261,  341. 
Reform,  Law,  see  Table  of  Contents. 
Registry,  General,  294,  357,  379,  421,  423, 
465. 


Taxation,  514. 

Tenancy  at  will,  214. 

Tenteraen,  Lord,  judicial  character  of,  21, 92. 

Term,  first  day  of,  9. 

Terms  and  returns,  177* 

Theobald's  Special  Pleading,  165. 

Theft,  punismnent  for,  135, 

Tithes  Prescription  Act,  1. 

Tltie  deeds,  87. 

Torture,  17. 

Trespass,  10, 15. 

Trials,  recent,  254. 

,  remarkable,  see  Table  of  Contents. 
Trustees,  157,  307,  496. 
Trust  of  personalty  to  pay  debts,  102,  141» 


Variance,  369. 

Vendor  and  purchaser,  16,  66. 

Vice  Chancellor's  Court,  decisions  in,  passhn. 

Vision  in  Lincoln's  Inn  IJbruy,  182. 

Voluntary  conTeyance,  243, 291. 

Warrant  of  attorney,  318, 429. 

Warranty,  discontinuance,  estoppel,  45. 

Watkins's  Conveyancing,  3. 

West  India  Colonies  Act,  184. 

Wm,  157, 224, 228, 270,  290,  321, 368,  496. 

Witness,  144,  240.  384. 

Woolrych  on  General  Registry,  312. 

Writs,  service  of,  413. 

Wynford,  Lord,  his  Bill,  360,  375. 
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